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SETH A. FOWLE ET AL., &¢C., VS. JOHN D. PARK ET AL., &C. 


At a stated term of the circuit court of the United States 
within and for the sixth judicial circuit and the western 
division of the southern district of Ohio, begun and held at the 
court-rooms, in the city of Cincinnati, in the said division and dis- 
trict aforesaid, on the first Tuesday of February, being also the 
second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-six, and in the one hundred and tenth 
year of the Independence of the United States of America—present, 
the Honorable John Baxter, circuit judge—among the proceedings 
had were the following, to wit: 


SerH A. FowLe and Horace 8S. Fow es, ) 
Partners as Seth W. Fowle and Sons, 
Complainants, 

v8. In Equity. No. 3624. 

Joun D. Park, AMBrRo R. Park, and Gop- 
FREY F. Park, Partners as John D. Park 
and Sons, Respondents. 


os 


2 Be it remembered that heretofore, to wit, on the twenty- 

eighth day of March, in the year of our Lord one thousand 
eight hundred and eighty-four, came the said complainants herein, 
by Messrs. MeGuffey and Morrill, their solicitors, and filed in the 
clerk’s office of the court aforesaid in this cause their certain bill 
of complaint against the said defendants aforesaid, clothed in the 
words and figures as follows, to wit: 


o Bill of Complaint. 


In the Cireuit Court of the United States for the Southern District 
of Ohio. In Equity. 


SetH A. Fow.ie and Horace S. Fow te, Partners as Seth W. Fowle 
and Sons, 
vs. 
JoHn D. Park, AmMBrRo R. Park, and Goprrey F. Park, Partners 
as John D. Park and Sons. 


To the honorable the judges of the circuit court of the United States 
for the southern district of Ohio, western division : 


Seth A. Fowle and Horace S. Fowle, a firm doing business as 
partners under the name of Seth W. Fowle and Sons, and having 
their place of business in Boston, in the State of Massachusetts, and 
both being citizens of that State, bring this bill of complaint against 
John D. Park, Ambro R. Park, and Godfrey F. Park, a firm doing 
business in the city of Cincinnati, county of Hamilton, and State of 
Ohio, all being citizens of said State of Ohio. 

And thereupon your orators complain and say that on and 

4 prior to the year A. D. 1844 one Lewis Williams, of the city 
of Philadelphia, prepared, invented, and compounded a cer- 

tain medicinal preparation of great and substantial value for certain 


1—263 


4 SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &€. 


agreed that the said Seth W. Fowle should have entire control of such 
sales in said territory west of the ridge of the Rocky Mountains free 
of all competition on the part of said John D. Park, the latter being 
paid a valuable consideration therefur by the said Fowle; that this 
arrangement continued until after the death of the said Fowle, in 
A. D. 1867, and until on or about 1869, when the same terminated ; 
that on the 17th day of November, A. D. 1869, the said John 
D. Park entered into an agreement with Seth A. Fowle, one 
of these complainants, and the said Lucy A. S. Fowle, whereby, 
in consideration of five thousend dollars ($5,000.00) paid him 
by them, he did sell, assign, and transfer and convey to them, 
as copartners, and their legal representatives and assigns, all 
his right, title, interest, and claim in and to the property or pro- 
prietary rights or franchise of, in, and to the medicine or 
10 medicinal preparation called and known as Wistar’s Balsam 
of Wild Cherry, forand as regards all the territory or part of 
North America lying westerly of the ridge of the Rocky Mountains, 
embracing the following States and Territories, to wit: The States 
of California, Oregon, and Nevada and the then Territories of Wash- 
ington, Idaho, Utah, Arizona, and Alaska, and such parts of the 
then Territories of Montana, Wyoming, Colorado, and New Mexico 
as lie westerly of the ridge of said mountains, and:also the Territory 
of British Columbia and the Republic of Mexico, as embraced in 
their then domain, and also all his right, claims, and interest in 
and to the good-will of the business of making, putting up, and 
selling said balsam within said limits, and in the trade-mark as 
used in said limits on the labels, bottles, wrappers, or packages con- 
taining said medicines or in carrying on the business therein, the 
said Park stipulating for himself, his assigns and representatives, 
in said agreement that the said Seth A. and Lucy A. 3S. Fowle and 
their assigns should have and enjoy the sole and exclusive right of 
selling said medicine within said limits so far as he or they could 
assume the same free from any competition or interference 
11 by him or any one under him, or by his authority, permis- 
sion, or aid, either directly or indirectly ; and he did further 
agree, for himself and his assigns, heirs, and representatives, as a part of 
said transaction and for said consideration, that neither he nor they 
would make, put up, sell or offer or expose for sale any of said bal- 
sam, or any other medicine bearing said name in whole or in part, 
nor the said medicine or a medicine substantially the same, under 
a different name, in said territory. 

And that neither he nor they would use the same under a similar 
trade-mark or be concerned, directly or indirectly, in the business 
of selling or in any way promoting the sale of said medicines in 
competition with said Seth A.and Lucy A.S. Fowle or their assigns, 
and that neither he nor they may do or knowingly aid or abet any 
other person to do anything to prejudice or interfere with the busi- 
ness of the sale of the same within said limits solely by said Seth 
A. and Lucy A. 8. Fowle and their assigns; and further, he agreed 
that he, bis assigns, executors, and administrators, would, upon 
reasonable request at any time, do such further acts as might be 
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necessary and expedient to enable the said Towles to realize 
12 and enjoy the full benefit and advantage intended to be 
assured to them by said instrument made, as aforesaid, in 
1869. | 

And your orators further say that in July, 1872, by contract with 
and purchase from the said Lucy A. 8. Fowle, they acquired al! her 
rights to, under, and by virtue of said contract of 1869 by said John 
Db. Park, with respect to the manufacture and sale of said balsam 
and the use of the name “ Wistar’s Balsam of Wild Cherry ” in said 
territory, and have ever since and are now entitled to the exclusive 
enjovment thereof therein. 

They further say that the above-named copartners of said Jokn 
D. Park derived all their interest in and right to the manufacture 
and sale of said balsam since the execution of said contract of 1869 
from said John D. Park,and with full knowledge and subject thereto, 
as they are informed and believe. 

Your orators also say that the defendants and each of them have 
wholly failed to comply with the requirements of said contract be- 
tween the said Lewis Williams and the said Sanford & Park, in this, 
that they have during and for the ten years last past sold and 

caused to be sold, and soid with the knowledge, or reason to 
13 know, that the same was to be resold, said balsam in said 

territory comprised in the transfer to Isaac Butts aforesaid, in 
large quantities, in competition with the trade of these complain- 
ants, therein greatly injuring them, under the name of Wistar’s 
Balsam of Wild Cherry. 

I'urther they say that the defendants and each of them have sold 
and caused to be sold, there and elsewhere, said balsam at a less price 
than seven dollars ($7 00) per dozen, all in violation of said agree- 
wient and to the injury of these complainants, and have violated 
their duty in the premises, in this, that they have sold and caused to 
be sold, and are selling and causing to be sold, said balsam in said 
territory, under the name of “ Wistar’s Balsam of Wild Cherry,” in 
violation of their right to the exclusive sale of said preparations 
under the name of “ Wistar’s Balsam of Wild Cherry,” these com- 
plainants and their predecessors having built up a large and valua- 
ble trade in said preparation under said name in such territory prior 
to such sale by the defendants, and having acquired the right to the 
exclusive use of that name as a trade-mark, as well as to such sale 

of the preparation itself, by said contract. 
14 Your orators say that since the making of said contract of 

1869 with said John D. Park they have expended large sums 
of money in increasing and promoting the sale of said balsam and 
advertising themselves as the sole proprietors thereof west of the 
ridge of the Rocky Mountains, and had built up a large and valu- 
able trade therein throughout the entire Pacific coast, selling the 
same under the name of “ Wistar’s Balsam of Wild Cherry,” and 
had been known as the proprietors thereof under that name, and 
had acquired the exclusive right to the use of such name then as a 
trade-mark, and had made large expenditures and investments on 
the faith of such stipulations on the part of the said John D. Park 
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that he would not interfere with their control of said market; but 
your orators say that the defendants and each of them, unmind- 
ful of their duty and contract in the premises, have, against the 
equity and right of the complainants, during and for the ten (10) 
years last past, sold and caused to be sold, and now are selling 
and causing to be sold in said territory said balsam, manufactured 
by them, and have sold and are selling the same to be resold 
therein with full knowledge or reason to know that the same was 
or is to be so resold. 
15 And further they say that the defendants have been and 
are, directly or indirectly, and knowingly, concerned in pro- 
moting such sale therein in competition with these complainants, 
and at a lower price than seven dollars ($7.00) per dozen nett, and 
under the name of * Wistar’s Balsam of Wild Cherry,” whereby in 
imany instances purchasers are led to believe that they are dealing 
in the manufacture of these complainants. 

That by reason of said acts of the defendants the complainants’ 
trade in said territory has been and is being greatly damaged and 
interfered with, and that unless the said acts are restrained, as well 
as the aforesaid interference with their business east of the Alle- 
ghany, their trade and business in each of said sections of territory 
will be permanently destroyed and rendered valueless, and they 
will suffer irreparable injury. 

And foreasmuch as your orators can have no adequate relief at 
law nor otherwise than in this court, the defendants having refused 
and neglected upon request to discontinue said acts, and to the end 
that said complainants may have that relief which they can only 
obtain in a court of equity, and that the said defendants may, to 

the best and utmost of their respective knowledge, remem- 
16 branee, information, and belief, but not upon oath, full, true, 

direct, and complete answers make in the premises, and to 
the interrogatories hereinafter numbered and set forth, as by the 
note hereunder written they are respectfully requested to answer : 

1. Whether they or either of them have, within the ten years last 
past, sold or caused to be sold or had knowledge or reason know 
when selling that the same was to be resold, a preparation known 
as Wistar’s Balsam of Wild Cherry, in the territory east of the Al- 
leghany Mountains, above set forth, as in a contract between Lewis 
Williams and Isaac Butts. 

2. What amount thereof, if any, they or either of them have so 
sold or caused to be sold or known to be resold, and when and for 
what price it was sold, in said territory. 

3. What amount, if any, and for what price, they or either of 
them have so sold or caused to be sold or known the resale of, in 
said territory, within ten years, of the preparation above described; or 
a preparation of the same name or of substantially the same ingre- 
gredients, and to whom. 

4. Whether they or either of them have aided or abetted or pro- 
moted, directly or indirectly, such sale or resale in said _ terri- 
tory. 
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17 5. Whether they or either of them have within the ten 
years last past sold or caused to be sold said balsam anywhere 

at a less price than seven dollars ($7.00) per dozen. 

6. Whether they or either of them have sold, or caused to be sold, — 
or sold with knowledge or reason to know that the same was to be 
resold, during the ten years last past, in the territory west of the 
ridge of the Rocky Mountains, a preparation known as “ Wistar’s 
Baisam of Wild Cherry,” or substantially of the same ingredients, 
under the same name; and, if so,in what amounts, to whom, when, 
and at what price. 

Whether they or either of them have aided or abetted, directly 
or indirectly, such sales or resales in said territory within said 
time. 

8. Whether within the past ten years they or either of them have 
old or caused to be sold, or sold with knowledge or reason to know 
that the same was to be resold to or sent to Redington & Co., at San 
Francisco, California, what is known as Wistar’s Balsam of Wild 
Cherry. 
9. Whether within the past ten years they or either of them havé 
sold, caused to be sold, or sold with knowledge or reason to know 
that the same was to be resold or sent to Craneand Bingham, 
18 of San Francisco, California, any of said balsam. 

10. Whether within ten years last past they or either of 
them have sold, caused to be sold, or sold with knowledge or reason 
to know that the same was to be resold or sent to Kirk, Geary & Co., 
of a ee California, any of said balsam. 

Whether within ten years last past they or either of them have 
sold or caused to be sold to 8. N. Smith and Co., of Dayton, Ohio, 
any of said balsam with knowledge or reason to know that the same 


was for a market west of the Rocky Mountains. 


12. Whether they or either of them have within said period sold 
or caused to be sold to J. N. Harris and Co., of Cincinnati, Ohio, any 
of said balsam with knowledge or reason to know that the same was 
to shipped to a point west of the Rocky Mountains. 

Whether they or either of them have within said period sold 
or aorta to be sold to the parties named in interrogatories Nos. 11 
and 12 any of said balsam with knowledge or reason to know that 
they were supplying the market west of the Rocky Mountains. 
And your orators pray that the defendants may be required 
19 to account for all of said balsam, if any, they or either of 
them have sold or caused to be sold or which has been resold, 
they having knowledge or reason to know that it was to be resold, 
either in the territory “west of the ridge of the Rocky Mountains or 
east of the Alleghany Mountains, accounting for each separately, 
giving the dates of such sales and the profits realized thereon; and 
that the defendants may be decreed to pay the complainants what 
upon the taking of such account may be found due them for their 
losses and damages in the premises; and that they and each of them 
may be restrained and enjoined, both provisionally and perpetually, 
from manufacturing, selling, or causing to be sold, and from selling 
with knowledge or reason to know that the same is to be resold, said 
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And afterward, to wit, on the 5th day of May,in the year last 
aforesaid, the appearance of solicitors for defendants was filed herein, 
clothed in the following words and figures, to wit: 


Appearance of Solicitors for Respondents. 


United States Circuit Court, Southern District of Ohio. 


Seta A. Fowie & Horace 8. FOwLE 
against 
Jno. D. Parks, AmBro R. Parks, & Goprrey F. PARKS. 


The clerk of the above court will please enter the appearance of 
the said defendants to bill and furnish us a copy. 
OHARA & BRYAN, 
For Defendants. 


And afterwards, to wit, en the 2nd day of June, in the year last 

aforesaid, came the said defendants, by their said solicitors, and filed 

in the clerk’s office of the court aforesaid in this court their 

25 certain answer and cross-bill, clothed in the words and figures 
as follows, to wit: 


26 Answer and Oross- Bill. 
United States Circuit Court, Southern District of Ohio. 


SeTH A. FowLe and Horace 8. Fow te, Complainants, 
against 
Jno. D. Park, Ampro R. Park, and Goprrey F. Park, Defend- 
ants. 


The defendants, Jno. D. Park, Ambro R. Park, and Godfrey F. 
Park, saving the right hereafter to except to the many inaccurate 
instruments and false charges contained in the complainants’ bill 
_ of complaint herein, for defense thereto, answering, say that it is true 
that the said Lewis Williams, of the city of Philadelphia, prepared, 
invented, and compounded the said medicinal preparation and 
adopted therefor the name of “ Wistar’s Balsam of Wild Cherry,” 
and that the same is a useful and valuable medicine for certain com- 
plaints, and that said Williams was the sole possessor of the knowl- 
edge and nature of the ingredients thereof, and the sole proprietor 
of the right to manufacture and sell the same. 

It is also true that at or about the time stated by the com- 
27 plainants the said — sold and assigned to the said Isaac Butts, 
late of New York, the said rights to manufacture and sell 

the same in the territory stated in the complainants’ bill. : 

It is also true that the said Butts, at or about the time stated, 
transfer- said right so acquired by him to the said Seth A. Fowle, of 
the city of Boston, and it may be true that the complainants have 
acquired the same right within said territory in the manner stated 
in the bill. 

It is also true that one of the conditions and terms of the sale of 
said right by said Butts. to said Fowle was that the latter should not 
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sell said balsam for a less sum or price than seven and ;4% dollars 
($745) per dozen, or permit or cause it to be so sold, except in case 
of sales to agent or agents for a whole State or Territory; but in all 
such cases such agent or agents should not sell the same for less 
than the above-named rate. 

[tis also true that the said Lewis Williams did sell and transfer 
to the said Sanford and Park, of the city of Cincinnati, Ohio, his, 
the said Williams’, exclusive right to manufacture and sell said prep- 
aration within the States and parts of States named in the bill 
but it is not true that said sale and transfer was, after the sale from 

said Butts to Seth W. Fowle, for they say the said sale of 
28 Williams to Sanford and Park was made on the Ist day of 

May, 1844, whereas the said sale from Butts to said Fowle 
was made, as charged in the bill, on or about the first day .ojMarch, 
1845. 

It is true that tae defendant, John D. Park, is the same Park of 
the firm of Sanford and Park, the vendors of said Lewis Williams 
aforesaid, and that we afterwards purchased the interest of of said 
Sanford to said right so acquired by them from said Williams, and 
thereby became the sole proprietors thereof, and that the other de- 
fendants herein hold the interests they have in said right from and 
under the said John D. Park. It is also true that one of the terms 
and conditions of the sale of said right by said Williams to said 
Sanford and Park was and is that they should not‘sell said “ balsam” 
for less than $7.00 per dozen nett; and they, the said Sanford and 
Park, agreed in said contract of purchase from said Williams that 
they would not sell or cause to be sold said balsam in any part of 
the territory included in the said sale to said Butts thereafter made 

aud the same now claimed by the complainants in their bill. 
29 It may be true that in 1864 the said Seth W. Fowle and 

the defendants, Juo. D. Park, did enter into an agreement, as 
stated by the complainants, whereby the said Park excluded him- 
self from the right, title, interest,and claim in and to the property 
or proprietary right or franchise of, in, and to the said medicinal 
preparation in all that part of North America lying west of the 
ridge of the Rocky Mountains, embracing the States and Territories 
and counties named in complainants’ bill, but of this the defend- 
ants cannot state particularly, because they say that the said argu- 
ment is in writing, and the same was retained by said Seth W. 
Fowle, and is now, as they suppose and believe, in the possession of 
the complainants, and they have no copy thereof and the terms of 
said argument are not named, and they pray that they may not be 
required either to admit or deny that allegation of complainants’ 
bill until the said writing is produced by the complainant-. 

These defendants deny that they have, during and for the last ten 
years, or for any period of time whatever, sold or caused to be sold, 
or sold with knowledge or reason to know that the same was to be 

resold, said balsam, in said territory comprised in the said 
30 transfer to said Isaac Butts, in large or small quantities, or in 

any quantity, under the name of “ Wistar’s Balsam of Wild 
Cherry ” or any other name. 
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They deny that they or either of them have sold or caused to be 
sold said balsam, within said territory or elsewhere, at a less rate than 
($7.00) seven dollars per dozen, at any time, under the name of 
“ Wistar’s Balsam of Wild Cherry” or under any other name. 

They say they have no knowledge, and are therefore unable to 
admit or deny, what sum or how much money the complainants 
may have expended, nor what amount or value of trade or business 
they have established in the sale of said balsam since the year 1869 
within the territory or counties west of the ridge of the Rocky 
Mountains, along the Pacific coast, upon the faith of the alleged 
contract with the said Jno. D. Park, but they deny that they or 
either of them have, during the past ten years or at any time, sold 
or caused to be sold or are now selling or causing to be sold said 
balsam within said territory manufactured by themselves or by any 
one, and they deny that they have sold or are selling the same to 

be resold within said territory with full or any knowledge or 
31 reason to know that the same was or is to be so resold, and they 

deny that they have been orare, directly or in directly or know- 
ingly, concerned in promoting such sales at a lower price than ($7.00) 
seven dollars or at any price per dozen, nett, under the name of 
“ Wistar’s Balsam of Wild Cherry” or under any other name. 

In answer to the interrogatories mentioned— 

|. One propounded to them by the complainants, the defendants 
and each of them answer, No. 

2. In answer to the second interrogatory, the defendants and each 
of them answer, None. 

3. In answer to the third interrogatory, the defendants and each 
of them answer, None. 

4. In answer to the fourth interrogatory, the defendants and each 
of them: answer, No. 

5. In answer to the fifth interrogatory, the defendants and each of 
them answer, No. 

6. In answer to the sixth interrogatory, the defendants and each 
of them answer, No. 

7. In answer to the seventh interrogatory, the defendants and each 

of them answer, No. 
32 8. In answer to the eighth interrogatory, the defendants 
and each of them answer, No. 

9. In answer to the ninth interrogatory, the defendants and each 
of them answer, No. 

10. In answer to the tenth interrogatory, the defendants and each 
of them answer, No. 

11. In answer to the eleventh thterrogatory, the defendants and 
each of them answer, No. 

12. In answer to the twelfth interrogatory, the defendants and each 
of them answer, No. 

: 13. In answer to the thirteenth interrogatory, the defendants and 
each of them answer, No. 

And the defendants, having fully answered all the matters and 


things in the complainants’ bill contained which it is material for’ 


then: to answer unto, pray that the court shall say whatever they 


! 


: 
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shall be required further to answer or be required to account to and 
with the complainants by reason of the matters and things in the 
complainants’ bill alleged against them ; and now the defendants, by 
way of cross-bill against complainants, aver and charge that they, . 
the defendants, by reason of and in virtue of the sale and transfer 
by the said Lewis Williams to the said Sanford and Park 
Oo and the succession thereto, by the defendants, as averred in 
the complainants’ bill, of the exclusive right to manufacture 
and sell said preparation known as “ Wistar’s Balsam of Wild 
Cherry ” in those certain parts of the United States lying west of the 
territory included in the sale and transfer from said Williams to 
Isaac Butts, and from Butts to Seth W. Fowle, and now claimed by 
the complainants, as set out in their Dill, are the sole owners and 
proprietors of the said exclusive right to manufacture and sell said 
medicine within said territory, to wit, the States of Ohio, Indiana, 
I}linois, Kentucky, Tennessee, Missouri, Michigan, Arkansas, Mis- 
sissippi, Alabama, Louisiana, and all the territory lying west of 
these States, together with the counties of Ohio, Marshall, Preston, 
Randolph, Pocahontas, Greenbrier, Monroe, Giles, Tazewell, Rus- 
sell, Scott, and all the counties that lie west of those in the State of 
Virginia, and also the counties of Patten, McKean, Clearfield, 
Centre, Huntingdon, Bedford, and all the counties that lie west of 
them in the State of Pennsylvania, which said contract be- 
tween said Williams and Sanford & Park, whereby said sale 
and transfer was made in writing, signed and_ sealed 
od by said Lewis Williams and by said Sandford, alias Benj. 
I’. Sandford, and by said Park, alias Jno. D. Park, being 
dated on the Ist day of May, 1844, a copy of which is filed 
herewith, and the original will be produced, if required, as Ex- 
hibit “A,” and the same is prayed to be taken as a part of this cross- 
bill; and this defendants say that all the covenants and agreements 
in said contract made and agreed to be kept by the said Sandford 
and Park have been fully performed and kept and maintained by 
said Sandford and Park, and these defendants are their successors. 
They say that in the sale of said right to manufacture and sell 
said medicine to the — Williams to said Butts, to wit, on the 20th 
day of May, 1844, the said Williams divested himself with all pro- 
psietary claims on the formula or recipe for the manufacture of said 
medicine and vested the same in said Butts, in like manner, by the 
contract made onor about the first of March, 1845, — conveyed all his 


interest therein to the said Seth W. Fowle, and all the interest owned, 


held, and claimed by the complainants is just such, and no more, 
than was acquired by said Seth W. Fowle from said Butts by the 

contract aforesaid; and they say by that contract there was 
oO and is an express stipulation that neither the said Seth W. 

Fowle nor his successors or assigns shall sell said medicine 
for less than ($7.20) seven dollars and twenty cents per dozen; and 
these defendants say that the last-named stipulation in said contract 
is a prohibition upon the complainants from selling said medicine 
for a less price than $7.20 per dozen, and inures to the benefit of 
these defendants, who are the sole proprietors of the knowledge of 
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said recipe or formula, and the right to manufacture said medicine 
according thereto in all other parts of the United States and its Ter- 
ritories than those named in the contract between said Williams 
and said Butts; and these defendants say that, although no size 
package of said medicine was presented or stipulated for in any of 
said contracts, they say that at the date of said contract from said 
sutts to Fowle the said medicine was invariably put up in packages 
for sale containing about eight liquid ounces, and such was the size 
of packages which were intended in said contract to be put up and 
sold by the said. Fowle, under the authority of said contract, at 
$7.20 per dozen, yet they say that the said complainants have 

heretofore, within the last five years, and are still con- 
36 tinuing to put up said medicine in smaller packages and 

selling the same at one-half or less than one-half the said 
sum of $7.20, as stipulated for in said contract, and by reason of 
said practice of the said complainants their said medicines are 
sought for by dealers doing business and selling said medicine 
within the said territory of which the defendants have the exclusive 
right, and they do buy and resell the same within said territory, to 
the great injury and diminution of the trade and business of these 
defendants in the manufacture and sale of the said medicine and to 
their damage $10,000. 

And the defendants pray that the complainants, severally, may 
be required to answer each and many of the allegations of this cross- 
bill, to which they are hereby severally made defendants, al/ though 
said allegations were again repeated by way of special interrogatory ; 
and, on final hearing, the defendants pray that the said complain- 
ants may be enjoined from putting up for sale said medicine in 
packages of less contents than those in use at the time said contract 
was made between said Isaac Butts and Seth W. Fowle, to wit, on 

the Ist day of March, 1845, and from selling packages of said 
37 medicine, of whatever quantity, at a less price than $7.20 per 

dozen; and they further pray that the said complainants may 
be required to render and pay unto these defendants the damages 
sustained by them as aforesaid by reason of breach of the condition 
of said contract as aforesaid in selling said medicine at less than the 
stipulated price per dozen. 

And, as in duty bound, will ever pray. 

OPHARA & BRYAN, 
For Defendants. 


The defendants, Jno. D. Park, Ambro R. Park, and Godfrey F. 
Park, being duly sworn, on their oaths say that the statements con- 
tained in the foregoing answers to the complainants’ bill and inter- 
rogatories and cross-bill are true, so far as made from their own 
knowledge, respectively, are true, and, so far as rade on informa- 
tion, they believe them to be true. 


JOHN D. PARK. 
G. F. PARK. 
A. R. PARK. 


— 
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Sworn to before me by the said defendants, Jno. D. Park, Ambro 
R. Park, and Godfrey F. Park, this second day of June, 1884. 
[SEAL. ] HENRY HOOPER, 


U.S. Commissioner, S. D. O. 


38 And afterward, to wit, on the 2d day of September, in the 

year last aforesaid, came the defendants aforesaid, by their 
said solicitors, and filed in the clerk’s office of the court aforesaid 
in this cause their certain motion, clothed in the following words 
and figures, to wit: 


39 Motion. 
United States Circuit Court, Southern District of Ohio. 


SetH W. Fow es & Sons, Complainants, 


v8. 
JoHN D. Park & Son, Defendants. 


Motion by defendants to have answer taken as sufficient and fora 
decree on cross-bill. 


The defendants, John D. Park & Son, come and move the court 
that their answer filed herein on 2 June, 1884. be taken as suffi- 
cient and the plaintiffs’ bill be dismissed, the said answer having 
been neither excepted to nor replied to by complainants. 

And the defendants move the court for a decree upon their cross- 
bill filed herein 2 June, 1884, the same not having been demurred 
to, excepted to, nor answered by complainants. 

JOHN D. PARK & SONS, 
By OHARA & BRYAN, 
Their Solicitors. 
40 And afterwards, to wit, on the 12th day of September, in 
the year last aforesaid, an entry was made upon the journal 
of the court aforesaid in this cause in the following words and fig- 
ures, to wit: 


Journal Entry V, 476. 
Setu W. Fow.e & se | 
In | 


V8. 
JoHN D. PARK & Sons. f 


Entry granting time for complainants to plead. 


{quity. 


Upon application therefor, the complainants are hereby given 
twenty days from the date of this entry within which to plead to 
the answer and cross-bill filed herein. 


And afterward, to wit, on the 13th day of September, in the year 
last aforesaid, came the said respondents, by their said solicitors, and 
filed in the clerk’s office of the court aforesaid in this cause their 
certain Exhibit ‘A ” to their said answer and cross-bill heretofore 
filed herein, and which said Exhibit “A” is clothed in the words 
and figures following, to wit: 
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4] Copy. 
Exclubit “A” to Answer & Cross- Bill. 


This agreement, made at the city of Cincinnati, State of Ohio, this 
first day of May, A. D. one thousand eight hundred and forty-four, 
between Lewis Williams, of the city of Philadelphia, State of Penn- 
sylvania, and Benjamin I’. Sanford and John D. Park, of the city of 
Cincinnati, trading under the firm — of Sanford and Park, sheweth 
the said Williams, the senior and principle partner of the firm of 
William & Co., of Philadelphia, is the proprietor of a medicinal 
preparation called and known by the name of Wistar’s Balsam of 
Wild Cherry, the manner of preparing which medicine is considered 
by these parties a secret of much value; and this agreement wit- 
nesseth : 

That the said Lewis Williams, for and in consideration of the 
promises and covenants hereinafter mentioned on the part of the 
said Sanford and Park, the said Lewis Williams has sold, delivered, 
and transferred to the said Sanford and Park a true copy of the 
recipe used in preparing said Balsam of Wild Cherry, together with 
the sole right to manufacture and sell said medicine in the States 
of Ohio, Indiana, [llinois, Kentucky, Tennessee, Missouri, Michigan, 
Arkansas, Mississippi, Alabama, Louisiana, and all the territories 

lying west of these States, together with the counties of 
42 Ohio, Marshall, Preston, Randolph, Pocahontas, Greenbrier, 
Monroe, Giles, Tazewell, Russell, Scott, and all counties that 
lie west of these in the State of Virginia, and also the counties of 
Potter, McKean, Clearfield, Central, Huntingdon, Bedford, and all 
counties that lie west of these in the State of Pennsylvania; and the 
said Sanford and Park, for and in consideration of the right to 
manufacture and sell said medicine in the terrritory above specified, 
hereby covenant, promise, and agree to and with the said Lewis 
Williams that they{thesaid Benjamin F. Sanford and John D. Park, 
will well and truly pay to the said Lewis Williams the sum of two 
thousand and five hundred dollars, lawful money of the United States, v 


in such sums as shall be hereafter specified ; and they, the said San- 
ford and Park, also promise and agree to pay to the said Lewis Wil- 
liams, without abatement, deduction, or defaleation, all such sums 
of money as shall be due at the time this agreement is signed for 
said medicine consigned to them for sale by Williams & Co., their 
agents, to wit, the sum of four thousand seven hundred and sixty- - 
four dollars, this and the two thousand five hundred dollars above * 
mentioned to be paid in such proportidéns as will make an average 3 
payment of not less than four hundred dollars in each and : 
43 every month from and after the first day of July, one thou- i 
sand eight hundred and forty-four ; the whole amount, seven 
thousand two hundred and sixty-four dollars, to be paid in full by 
the first day of October, one thousand eight hundred and forty-five. 
And the said Sanford and Park further promise, covenant, and 
agree that they will not sell or cause to be sold or establish agencies | 
for the sale of said balsam in any part of the United States, except 
in the States and Territories herein granted to them, and also that 
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medicine to be sold at less price than seven dollars for each and 
every dozen, except to such persons as shall become their agents for 
a whole State or Territory, and in all cases where such agencies are 
granted they also promise and agree to take from such agents an 
agreement with a sufficient guarantee or penalty that no sales of said 
medicine shall be made at aless price than that above named. For 
and in consideration of the faithful performance of the covenants 
and promises herein made _ by the said Sanford and Park the said 
Lewis Williams covenants, promises, and agrees that from and after 
the signing of this agreement by thesaid Lewis Williams — will not 
manufacture, sell, or cause to be sold any of said medicines 
44 within the territory herein granted to the said Sanford and 
Park, or any medicines under a different name, prepared from 
the same recipe used in preparing said balsam, or in any other form 
purporting to be an improvement on the : said medicine ; and will 
also defend them against all other claimants to the right of manu- 
facturing said medicine, securing to them as far as possible all the 
profits that may arise from the sale of the same in their territories: 
Provided always, That the said Sanford and Park shall not make 
known to any other person the ingredients employed or manner of 
preparing said medicines. It is also agreed by the said Sanford and 
Park that if there shall be any breach of this agreement by a fail- 
ure on their part to pay to the said Lewis Williams the sum or sums 
of money herein specified within the time mentioned in this agree- 
ment the right of said Sanford and Park — manufacture and sell said 
balsam of wild cherry shall then cease and determine, and the right 
of said Lewis Williams to manufacture and sell the said medicine 
in all the States and Territories granted to them shall be the same 
as if this agreement had never been executed. 
Copy. 


BENJ. F. SANFORD. {seat 
JOHN D. PARK. Pee, 


Signed, sealed, delivered in presence of— 
JOHN A. WISENGAN. 
WILLIAM W. BLACK. 


45 And afterward, to wit, on the 2d day of October, in the 

vear last aforesaid, came the said com plainants, by their said 
solicitors, and filed in the clerk’s office of the court aforesaid in this 
cause their certain replication to the answer of respondents and 
answer to their said cross-bill, clothed in the words and figures fol- 
lowing, to wit: 


LEWIS WILLIAMS. fae L. | 


they, the said Sanford and Park, will not sell or cause any of said 
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46 Replication to Answer and Answer to Cross- Bill. 
In the Circuit Court of the United States for the Southern District 
of Ohio. 


Setu A. Fowxe and Horace S. Fowter, Partners as Seth W. Fowle 
& Sons, 
v8. 
JOHN D. Park, AmpBro R. Park, and Goprrey F. Park, Partners 
as John D. Park & Sons. 


Replication to answer and answer to cross-bill of the defendants. 


These repliants, the complainants herein, saving and reserving to 
themselves all and all manner of advantage of exception to the 
manifold insufficiences of the said answer, for replication thereunto 
say that they will aver and prove their said bill to be true, certain, 
and sufficient in the law to be answered unto, and that the said an- 
swer of the said defendants is uncertain, untrue, and insufficient to 
be replied unto by these repliants, without, this that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto, confessed and avoided, 
traversed or denied, is true; all which matters and things these re- 

pliants are and will be ready to aver and prove as this honor- 
47 able court shall direct, and humbly pray as in and by 
their said bill they have already prayed. 

And, now, coming to answer the cross-bill of the defendants here- 
in, the complainants above named, saving to themselves the right 
to except or take advantage of errors, uncertainties, and false state- 
ments in said cross-bill contained, for answer thereto, or so much 
thereof as these complainants are advised it is material to make an- 
swer to say that it is not true that by virtue of the transfer referred 
to in said cross-bill, as dated 1st day of May, 1844, and by succes- 
sion thereto or otherwise, the defendants have the exclusive right to 
manufacture and sell the preparation known as Wistar’s Balsam of 
Wild Cherry in all the territory of the United States lying west of 
the territory included in the sale and transfer from one Williams to 
Isaac Butts and by said Butts to Seth W. Fowle, as set forth in com- 
plainants’ bill. On the contrary, they say that the defendants have no 
right whatsoever to manufacture or sell said preparation in any of 
the territories of the United States west of the ridge of the Rocky 
Mountains; and they deny that these defendants and Sanford and 

Park have kept and maintained all the covenants and agree- 
48 ments contained in said contract of May 1, 1844; and further 

they deny that they, these complainants, have no interest in 
or right to the manufacture of said preparation, except such as was 
derived from Seth W. Fowle through said Butts. 

They say it is true that in the contract between the said 
Butts and the said Seth W. Fowle there was a stipulation that 
neither he (said Fowle) nor his successors or assigus should sell said 
medicine known as Wistar’s Balsam of Wild Cherry for a less price 
than $7.20 per dozen, but they deny the averment that this stipu- 
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lation enures to the benefit of these defendants, or that they are the 
sole proprietors of the knowledge of the recipe and formula for the 
manufacture of said medicine in all parts of the United States and 
its territories, except those named in the contract between said Wil- 
liams and Butts. 

And these complainants say that it is true that no size of package 
was specifically stipulated for in said contract between the said 
Fowle and Butts, but they deny that at the date thereof said medi- 
cine was invariably put up in packages for sale containing about 
eight liquid ounces. On the contrary, they say that they were then 

so put up in packages of ten liquid ounces, and that the ob- 
49 ject and purpose of said stipulation and its true construction, 

meaning, and provision was that said medicine should not 
be sold at a lower proportional rate than $7.20 for ten ounces 
thereof; and they say that they have never sold any thereof at a 
less proportional rate than $7.20 om dozen of 10 ounces. They admit 
that for ten years last past they have used a smaller trial size of bot- 
tle which holds only four liquid ounces, the lowest nett price charged 
for which has been $3.60 per dozen, or at the rate of $9.00 per dozen 
bottles of ten liquid ounces each ; that no sales thereof have ever 
been made by them within the territory embraced within said con- 
tract between said Williams and said Sandford and Park, and that 
such sales as have been made were made after full notice to these 
defendants, with description and sample of bottle submitted to them 
and without any objection thereto on their part. 

They deny that by reason of said sales the said medicine as put 
up by the complainants is sought for or has been sought for within 
the territory where the defendants have the exclusive right to sell, 
end they deny that the same has been sold therein to the injury of 
the defendants in the sum of $10,000, or in any sum orto any 

extent whatever. 
50 And these complainants deny all and every other matter 

and thing in said ¢ross-bill material or necessarv to make 
answer to and notsufficiently answered, confessed, or denied herein, 
and pray that the court shall say whether they shall further answer 
or he required to account by reason of the matters and things al- 
leged, and that said cross-bill may be dismissed at the defendants’ 
costs. | 
SETH A. FOWLE. 
HORACE 8S. FOWLE. 
McGUFFY & MORRILL, 


Solicitors for Complainants. 


STATE OF MASSACHUSETTS, | 
Suffolk County, f 


On this 29th day of September, 1881, before me personally ap- 
peared Seth A. Fowle and Horace 8. Fowle and each for himself 
made oath that he has read the foregoing replication and answer 
by him subscribed and knows the contents thereof, and that the 
same is true of his own knowledge, except as to matters which are 
therein stated to be on his information and belief, if any, and that 
as to such matters he believes them to be true. 


g SS ~ 
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5] In witness whereof I have hereunto set my hand and offi- 
cial seal, at Boston, this 29th day of September, A. D. 1884, 
as | am a commissioner of the State of Ohio to take acknowledge- 
ment of deeds, aflidavits, &c., residing in Boston. | 
SAMUEL JENNISON, 
A Commissioner of the State of Ohio in Boston. 

[Samuel Jennison, Commissioner of Deeds for the State of Ohio, Boston, Massa- 
chusetts. ] 

[Sam’l Jennison, Attorney-at-Law, Commissioner for all the States, and Notary 
Public, 186 Washington Street, Boston. ] 


52 And afterward, to wit,on the 24th day of October,in the year 

last aforesaid, came the respondents aforesaid, by their said 
solicitors, and filed in the clerk’s office of the court aforesaid in this 
cause their certain replication to the answer of complainants to the 
cross-bill of respondents, heretofore filed herein, and which said 
replication so filed is clothed in the following words and figures, to 
wit: 


D3 Replication to Answer to Cross- Bill. 
United States Circuit Court, Southern District of Obio. 


SetH A. Fownire & Horace S. Fow.e 
against 
Joun D. PARK & Son. 


The defendants, who are complainants in the cross-bill herein, 
saving and reserving to themselves a!l and all manner of advantage 
of exception to the manifold insufficiencies of the complainants’ an- 
swer to the said cross-bill, for replication thereto say that they will 
aver and prove their said cross-bill to be true, certain, and suffi- 
cient, and that the said answer of the said complainants is uncertain, 
untrue, and insufficient; ali which matters and things these repli- 
ants are and will be ready to aver and prove as this honorable court 
shall direct, and they pray as in their said cross-bill. 

OHARA & BRYAN, 
For Defendants. 


54 And afterward, to wit, on the 25th day of October, in the 
year last aforesaid, an entry was made upon the journal of the 
court aforesaid In this cause, clothed in the words and figures as fol- 
lows, to wit: 
’ ©. > -~ + 
Journal Entry V, 508. : 


SerH A. FowLe & Horace 8. Fow re, Partners as Seth 


W. Fowle & Sons, In Equity 


v8. 
JoHn D. Park, AmMBro R. Park, & Goprrey F. or 


On motion to the court by counsel for complainants, and it being 
shown to the court that complainants desire that the evidence to be 
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adduced in the above-entitled cause be taken orally, and that they 
desire to take testimony in the city,of New York, the court appoint- 
John H. Parsons, Esquire, of the city of New York, an examiner to 
take testimony in said cause, under the sixty-seventh rule of prac- 
tice for the courts of equity of the United States, as amended at De- 
cember term, 1861, of the Supreme Court of the United States. 


And afterward, to wit,on the 6th day of November, in the year 

last aforesaid, there was issued out of the clerk’s office of the court 

aforesaid in this cause a certain commission to said John H. 

5) Parsons, Esquire, of the city of New York, an examiner, 
clothed in the following words and figures, to wit: 


or 


Commission to John H. Parsons, Esq., as Examiner. 
THE UNiIrep States OF AMERICA, ee 
Southern District of Ohio, Western Division, j ~ ° 


The President of the United States of America to John H. Parsons, 

Esq., of the city of New York, Greeting: 

Know ye that we, in confidence of your prudence and fidelity, 
have appointed you examiner, and by these presents do give you 
full power and authority diligently to examine, upon corporal oaths 
or affirmations before you to be taken, as witness or witnesses on the 
part of the complainants in a certain cause now pending, undeter- 
mined, in the circuit court of the United States of America for the 
southern district of Ohio and western division thereof, wherein S. 
W. Fowle & Sons are complainants and John D. Park e al. defend- 
ants, touching the premises. 

And we do further empower you to examine, on the same behalf 
and in like manner, any other person or persons who may be pro- 
duced as witnesses before you; and we do hereby require you, be- 
fore whom such testimony may be taken, to reduce the same to writ- 

ing and to close it up, under your hand and seal, directed to 
56 William R. Howard, clerk of the circuit court of the United 

States for the western division of the southern district of 
Ohio, Cincinnati, Ohio, and that you return the same, when executed 
as above directed, annexed to this writ, with the title of the cause 
indorsed on the envelope of the commission, into the said circuit 
court, before the judge thereof, with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this sixth day of November, A. D. 1884, and in the 
109th year of the Independence of the United States of America. 

Attest : 

[L. s.] WM. C. HOWARD, Clerk, 
By R. C. GEORGI, Deputy. 


And afterward, to wit, on the 15th day of December, in the year 
last aforesaid, caine the said the complainants, by their said solicitors, 
and filed in the clerk’s office of the court aforesaid in this cause 
certain depositions heretofore on their behalf taken, clothed in the 
following words and figures, to wit: 
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Complainants’ Testimony. Depositions of John H. Francis and 
Others. 


Depositions of sundry witnesses taken before me, John H. Parsons, 


an examiner appointed under the commission issued out of the 
circuit court of the United States for the southern district: of 
Ohio, western division, dated the 6th day of November, 1884, 
and hereto annexed, taken at the city of New York, county of 
New York, and State of New York, pursuant to said commission 
and notice, and at the.time and place therein specified in said no- 
tice, to be read in evidence on behalf of the complainants in an 
action pending in said court, wherein Seth A. Fowle and Horace 
S. Fowle, as partners as Seth W. Fowle and Sons, are complain- 
ants, and John D. Park, Ambro R. Park, and Godfrey F. Park, 
partners as John D. Park and Sons, are defendants. , 


New York, December 2, 1884. 
Present: R. T. B. Easton, Esq., attorney for complainant; Mar- 


cus P. Bestow, Esq., attorney for all the defendants. 


58 


JOHN H. Francis, of lawful age, being by me first duly 
cautioned and solem-ly sworn, deposes and says as follows: 


Examination by Mr. Easton : 


QQ. What is your age, Mr. Francis? 

A. Forty-one vears old. 

Q. Where is your residence ? 

A. Brooklyn. 

Q. What street ? 

A. No. 217 St. Jolin’s Place, Brooklyn. 

@. What is your occupation ? 

A. Dealer in medicines. 

Q. Where? 

A. No. 70 Maiden Lane, New York. 

(. How long has that been your occupation ? 
A. Since I first went into business. I suppose it is about twenty 


years ago. I went in as a boy. 


@. You are in business for yourself ? 
A. At present, yes, sir. 
Q. How long have you been in business for yourself ? 
A. About six or seven years; I guess seven or eight years. 
. Where were you before that? ° 
A. I was employed by John IF. Henry, Curran and Comparty. 
Q. Where? 
A. They were at Nos. 8 and 9 College Place. 
Q. City of New York? 
A. Yes, sir. 
Q. What was the nature of your employment? 


) A. When I left there I was buyer for the house. 


- Q. And before that what was your occupation ? 
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A. I had done corresponding. I had also done book-keeping. I 
had done pretty nearly everything in the store, off and on. I was 
there about fifteen years, I guess. | 

. In what year did you leave there ? 

A. I think in 1876. 

(. And what year did you become buyer for the house? 

A. In this interim I was out of the house for about three months ; 
then I came back. 

Q. In what year? 

A. I was trying to think. I think that was in 1872. I think I 
came back then as buyer or took position as buyer; that would 
make three years I was buyer, if not longer. 

Q. Do you know the plaintiffs in this action ? 

A. 1 am acquainted with Mr. Fowle. I am acquainted with two 
of the plaintitis; but this gentlemen (indicating Mr. Seth A. Fowle) 
[ know better than the other. 

Q. Are you acquainted with the defendants, John D. Park & Son? 

—. I met Mr. Park but once, and I met his sons once; but J do 
not think that I should know them if I should see them; it wasa 

good many years ago. I know them in business, but not 
60 personally. 
Q. What do you know of them in their business ? 

A. I know they were dealers in medicine. 

. What kind of medicine? 

A. What we call patent medicines—proprietary medicines. 

@. Did you know whether they sold the same kind of article as 
the plaintiffs ? 

A. Repeat that. 

Q. Did you know whether they sold the same kind of article as 
the plaintiffs—some of them? 

A. Well, the plaintiffs made and controlled an article, while they 
were general dealers. 

Q. What article was that ? 

A. Wuster’s Balsam of Wild Cherry. 

Q. Of what? 

A. Wirster’s Balsam of Wild Cherry. 

Q. Do you know whether or not the defendants dealt in that 
article ? | 

A. I know they made Wister’s Balsam, but supposed it to be 
different from this; it was specified in the trade as different. 

Q. As what? 

A. This was called Wister’s Balsam Butts, and that made by 
Parks—that was called Wister’s Balsam Park. 

Q. Do you know whether the plaintiffs’ Wester’s Balsam was kept 

in stock by John F. Henry, Curran and Company ? 
61 A. Yes, sir. 
Q. Was the Parks’ Balsam of Wild Cherry kept in stock 
there ? 

A. Offand on. Ido not think it was -kept as fully as the other. 

Q. Did you see any invoices of John D. Park and Company ; are 
you acquainted with their style of bills or invoices ? 
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A. It is a long while since I seen one of them, still I might recog- 
nize it if I should see it. 

(. Do you recognize the two that I produeed—one dated August 
19, 1875, and the other October 26, 1874; have you ever seen them 
before ? 

A. Well, I think I have, from a mark I see on them. 

(. What mark do you see on them ? 

A. I see my initials on them checking them up. 

Q. What are they ? 

A. J: i. F. 

Q. Did you place it on each of them ? 

A. Yes, sir. 

Q. When were they placed on those bills ? 

A. Well, I should say anywheres from ten days after the day that 
the bills were received; they were checked probably seven or ten 
days after the bills came in. 


sy Mr. Bestow: 


Q. Do you remember anything about it at all ? 
62 A. Well, I could not tell the date I put my signature on 
those bills. 


By Mr. Easton, resuming: 


Q. How near the dates of them could you say it was that you 
put your initials on those bills? 

A. Well, it is a matter of conjecture; the goods might have been 
in there a week or two weeks before the bills came to me to have 
initials on them. 

Q. Were they put on in the course of your employment there ? 

A. No doubt. 


Mr. Bestow: I move to strike that out; we want memory—abso- 
lute knowledge in regard to the initials. 


Q. We want to know how your initials came to be placed on 
those ? 

A. As the person that checked up the bills checked them up with 
my initials and passed them on to Henry’s desk, and usually he 
passed them all through and gave them to the book-keeper ; ‘that 
was the routine of the bills in the store. 

Mr. Bestow: We simply want your memory in regard to those 
two bills. 

A. Well, I could say that, taking the general routine, I think 
those bills went through and were m: arked in the way I stated | be- 
fore. 

(Counsel for defendant- moved to strike out the last answer 
63 of the witness as being conjecture and not an answer to any 
question.) 

Counsel for complainant withdraws the question. 


Q. What were you required to do, in the course of your employ- 
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ment, as to checking the bills and goods referred to in those bills, 
and how did you show that you had done it? 

A. By putting my name on. 

@. What were you required to do? 

A. Check them up that the price was correct. I did not check 

the goods as received; that I know nothing about. I simply checked 
them as to their price. 

Q. Have you had any access to these invoices since you left the 
employment of Mr. Henry? 

A. No, sir. 

Q. Have you any remembrance as to any of the marks or figures 
or words on those invoices, aside from your initials? 

A. I see that the receiving clerk’s name is on them—the person 
who reeeived them—and Mr. Curran’s name is on one of them also— 
both of them, in fact. 

By Mr. Bestow : 

Q. Do you remember that from having seen it there before? 

A. From seeing it now, I should say yes. I[ could not have put 
my name on without having seen their name as having received the 
goods. 

64 By Mr. Easton: 

Q. In what order did your initials go upon those bills, in order of 
time, as to other initials and marks? 

A. It came second. 

@. Who came last? 

A. Mr. Curran, on these two bills. | 

Q. Are you acquainted with the handwriting of Mr. Curran ? 

A. Only from recollection now. 

Q. Do vou recollect that name that you see there as being his 
handwriting ? 

By Mr. Bestow: Did you see him write it ? 

A. I should say I did not. 

Q. That is all the recollection you have of it? 

A. Yes, sir; in all probability [ did not see him write it; there is 
only one chance of a thousand of my seeing him write it. 


By Mr. Easton : 
. What is vour recollection as to that being his handwriting? 
A. I think it is; that.is the most positive thing I could say as to 


that. 
Q. Had you frequently seen Mr. Curran write ? 
A. I have seen him write. 
Q. Seen him write his signature ? 
A. I wouldn’t answer that question no more than that I seen it 


on these bills. 
By Mr. Bristow : 
Q. Not that you recollect? 
65 A. No, sir; aman may know a thing and not know it; 
that is just the way it is. 
—263 
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By Mr. Easton: 


Q. Had you seen other invoices of John D. Park while you were 
in the employ of Henry Curran and Company ? 
A. I think there is no doubt of that. 


By Mr. Bestow : 


Q. Do you recollect positively ? 
A. Well, I cannot swear positively to that, because there is a very 
large business and a great many bills, but there is no doubt about it. 


Counsel for complainants offers in evidence bill of August 19, 
1875, as Complainants’ Exhibit No. 1 and bil! of October 26, 1874, 
as Complainants’ Exhibit No. 2. 

Counsel for defendants objects to them as not having been proved 
and as immaterial evidence in this action. 

Bill dated August 19, 1875, marked Complainants’ Exhibit No. 
1 of December 2,1884; bill dated October 26, 1874, marked Complain- 
ants’ Exhibit No. 2 of December 2, 1884. 


Cross-examination by Mr. Bestow: 


@. Have you any memory of these bills, Exhibit- 1 and 2? 
A. Memory from the general appearance. 
Q. Other than the general appearance ? 
A. No, sir. 
66 CINCINNATI, Oct. 26, 1874. 
Messrs. John F. Henry, Curran & Co., New York, bought of 


John D. Park, patent medicines and fancy goods, northeast cor. 
Fourth and Walnut St.; warehouse, Nos. 175 & 177 Sycamore St. 


i, TO ee erivisntce vatcaiesiien wists des uti tse ncaa 006 
2 ae Ng SID ich icstssiisita: teceirmanacchbiapabiias Windia totdlanisile 672 
1,008 


Less f’g’t on shipment to N. Y., as per b. 1., 2,400, @ 90c. 
ae SUPT sasssnasil icant dite anaes ‘abba rapist cael deneas acai 21 60 


By fr’t, 21.60. 
34 gro. Guysott’s | << 
“~ Wister’s | to New York. 
“ Wister’s \, a : ; 
“ Guysott’s | to Strong Colb, Cleveland. 
“ Wister’s “ Collins Bros., St. Louis. 
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Curran. 


| Written across the face in lead pencil:] E. J. H. F. 
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67 CINCINNATI, Aug. 19, 1875. 
John F. Henry, Curran and Co., bought of John D. Park, pro- 
prietary medicines and druggists’ sundries, N. E. cor. Fourth and 
Walnut Sts.; warehouse, 175 and 177 Sycamore St. 


5 gro. Wister’s Balsam, 84.00, 420.00—420.00. 
Pressel]. 

Curran. 

30 boxes; f’t, 10.92. 


[Written across the face in lead pencil:] E. J. H. F. 


68 Q. Did you ever see these goods mentioned on these bills; 
have you any recollection of them ? 

A. I could not say that I have. 

Q. It was not part of your duty to receive the goods, was it? 

A. No, sir. 

@. And, in fact, you don’t know that they ever came into the 
store? 

A. I would be willing to swear that they did. 

Q. Well, I am not talking about how the question strikes your 
mind or how you argue it out. I am talking about the absolute 
fact that you know. 

A. I only know from the bill being checked up and given me as 
to goods having been received. 

(). Then you simply. know by hearsay ? 

A. Know by being checked up. 

Q. Then you don’t know actually that any of those goods were 
ever received, do you ? | 

A. I know nothing. 

(). | want yes or no. 

A. I can say no. 

Q. Have you ever been in the office of the store or business place 
or manufactory of John D. Park? 

A. I was in their store—in their office. 

Q. How do you know they manufactured Wister’s Balsam of 
Wild Cherry ? 

69 Counsel for complainants objects to the question as not 
properly cross-exam ination. 


A. I simply knew it by seeing their price-list. 

Q. Did John F. Henry, Curran & Company, while you were with 
them, have a large trade? 

A. Very large. 

Q. Did they sell anywhere else but in New York city? 

A. They sold all over the United States. 

Q. Goods did go all over the United States ? 

A. Yes, sir. 


Counsel for complainants objects to the previous question on the 
ground that there is no foundation laid for it; there is nothing to 
show that this witness has sold any of these goods. 
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Q. You were in the employ of John F. Henry, Curran and Com- 
pany? 
. Yes, sir. 
. For a number of years? 
. Yes, sir. 
. Familiar with the business? 
. Yes, sir. 
. And they sold goods, you say, all over the United States ? 
. 5 wir. 
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Question objected to by counsel for complainant-. 


70 Q. Did they sell goods west of the Alleghany Mountains ? 
A. Well, my previous answer answers that. 
Q. Answer it again. 
A. Yes, sir; west and east and north and south. 
Q. Did they sometimes get orders for Park’s Wister’s Balsam from 
the West ? 
A. Yes, sir. 


Counsel for complainants objects as not being cross-examination. 


Q. And filled them, did they? 

A. Yes, sir. 

@. And sold the article known as Park’s Wister’s Balsam to deal- 
ers west of the Alleghanies ? 

A. Without doubt. 

Q. When did you say you ceased to be in their employ? 

A. In 1876. 


Redirect examination: 


Q. Have you any recollection of any specific sale of Park’s Wister’s 
Balsam anywhere? 
A. No, sir. 


Recross-examination: 


Q. You mean you do not recollect any now ? 
A. I do not; it would be impossible. 


JNO. H. FRANCIS. 


71 Joun I’. Henry, of lawful age, being first duly cautioned 
and solemnly sworn before me, deposes and says: 


Examination by Mr. Easton: 


Q. What is your age, Mr. Henry ? 

A. Fifty years of age. , 
Q. Where do you reside? 

A. No. 140 Second Place, Brooklyn, New York. 

Q. What is vour occupation, Mr. Henry ? 

A. I am a dealer and manufacturer in medicines. 

Q. What kind of medicines ? é 
A. Proprietary. 
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Q. How long has that been your oecupation ? 

A. Thirty-three years. 

(. Are you acquainted with the plaintiffs in this action ? 

A. I am with one of them—Seth A. Fowle. 

Q. Are you acquainted with the defendants in this action ? 

A. I am. 

Q. Either of them? 

A. Well, I am acquainted with John D. Park and two of his sons. 

Q. Where have you met the defendants ? 

A. I have met them in Cincinnati and I have met one of his 
sons—I have met both of his sons elsewhere and met one of them at 
Long Brauch onee, the other once in St. Louis, but have met him 

more frequently in Cincinnati—in their store in Cincinnati. 
72 (). How long have you been in business in the city of New 
York? 

A. Since the Ist of January, 1866—nineteen years the Ist of Jan- 
uary next. 

@. Where were you in business before that ? 

A. Waterbury, Vermont, and Montreal, Canada. 

Q. Had you met the defendants or either of them in Vermont or 
in Canada? 

A. No, sir. 

Q. Have you had business relations with the complainants? 

A. Yes, sir. 

©. Have you had business relations with the defendants? 

A. Yes, sir. 

Q. When did those business relations with the defendants com- 
mence, and where? 

A. Well, I sold John D. Park goods when I was at Waterbury, 
Vermont, more than twenty years ago. I sold him goods first for 
Demos, Barnes and Company in New York. I was out there taking 
some orders for Barnes and some orders for myself. In 1860 I sold 
Mr. Park goods, I think ; that was the first transaction I ever had 
with him in 1860. 

Q. When did they commence to sell goods to you? 

A. Well, eighteen years ago. 
73 Q. What goods have they sold you? 

A. They have sold us Geysott’s sarsaparilla, Park’s Wistar’s 
Balsam of Wild Cherry ? 

Q. Were you accustomed to keep in stock Park’s Wistar’s Balsam 
of Wild Cherry ? 

A. Yes, sir. 

Q. How lately have you had it in stock ? 

A. Ido not think I have bought any of them for five or six years. 

Q. I place before you four invoices: Plaintiffs’ Exhibits 1 & 2, 
and invoice of John D. Park and Sons, July 12,1876, and an invoice 
of John D. Park & Sons, Sept. 25, 1876, and I ask you if you recog- 
nize them ? 

Mr. Bestow: You mean by that if he has personal recollections 


of them, do you? I object to the question unless put in that form— 
the form of personal recollection. 


ae ee ee nN, CER ror 


30 SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &C. 


A. I recognize the invoices as being invoices that came to my firm 
from John D. Park and John D. Park & Sons. 

Q. How much have you been accustomed to seeing the bills or 
invoices of John D. Park & Sons? | 

A. Oh, I saw nearly all the invoices that ever came into the store 
from anybody. 

Q. How did they come to you? 

A. In the first place, I opened the mail and took the in- 

voices. 

74 @. What did you do? 

A. I opened the mail and took the invoices, and Park’s in- 
voices were generally handed to the receiving clerk, and the others 
too; and then he checked them up. 

Mr. Bestow: Wait a minute, Mr. Henry; he asked you what you 


did. 

Q. When did you see them again ? 

A. Before they were handed to the book-keeper to be entered they 
were always put on my desk. 

Q. What was done with them then ? 

A. They were handed to the book-keepers to be entered on the 
books of the firm. 

Counsel for defendants objects to all this testimony as irrelevant 
and as testifying to business done by other people. 

Q. Did vou see them after that? 

A. No; not generally. 

Q. Have these bills been paid ? 

Objected to by counsel for defendant. 

A. Yes, sir. 

Q. Do you recognize any of the marks on the invoice of July 12, 
1876, and on that of September 25, 1876? 

A. I recognize the checks—the name of Mr. Pressel]. 


ne CINCINNATI, July 12th, 1876. 


Jno. F. Henry, Curran & Co. bought of John D. Park & Sons, pro- 
prietary medicines and druggists’ sundries, N. E. cor. Fourth & 
Walnut Sts.; warehouse, 175 and 177 Svcamore St. 


2 doz. # 2,4, doz. Crook’s poke root, $6.67_.....-.-....-_- 17 23 
L ex. 19 “yellow dock, 7.00 iiieiadliaoale sth testilion aa ae cinta 5 84 
jy broken, 2 a wine of tar, 6.75 ~----- -------- 2 REDEEM 2 13 50 
57. Wistar’s balsam, 6.67 ......___- See 37 24 
1 oro. Geay’s oint. 16d. GEG venisticmnnsennne FO isa ssins dae 8 10 
53 doz. Fowle’s Wistar’s balsam, 7 ~------...-.....-=.____- 38 50 
Q° <c 864-6, ee ee $i sesh hk apt natin ib anianaipem Wee es ti i — 1 44 

$121 85 
Eat I an gist shcsening ntstenntn ester rhe mehllan eis: means inkaiemianntiind 1 50 

$123 35 


9 boxes, — ft.; 1 cartage ; 74 doz. short. 
[ Written across the face in lead pencil:] E. ‘C. E. P. 
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76 CINCINNATI, Sept. 25, 1876. 


Messrs. John F. Curran & Co. bought of John D. Park and Sons, 
roprietary medicines and druggists’ sundries, N. E. cor. Fourth 
and Walnut Sts.; warehouse, 175 & 177 Sycamore St. 


3. 5 gro. Gray’s oin’t seal, 16.50 ........---.--.- -» aan 82 50 
ee ee, ns 8 Mipta sc ssi <b gee ee iene 33 00 
# 76 “ Hardy’s eye balsam, 13--~.-.--.--...--- & scien hl 2 17 
$117 67 

5 gro. Wistars balsam, $4... 5.00.6 nena - 420 00 
Leos freight, 1,200 tte., @ 706... 2460s ncnineeea een 9 00 
$411 00 


3c. ft., 960; 2 cartages. 


| Written across the face in lead pencil:]  E-. 


Mr. Bestow: Will you just bear in mind the same thing I told 

Mr. Francis. We simply want your memory and what you 

77 know. Wedo not want you to recognize the signature be- 

cause you see it there. We do not want anyrhing taken for 
granted. 


Witness: I recognize the name of Mr. Curran. 


Q. On what bill ? 

A. July 12th you ask me about; you specified this bill; I recog- 
nize the initial C. E. P.—Charles E. Varker. 

Q. Now, that of September 25, 18767 

A. I recognize Mr. Pressell’s name. : recognize another name, 
but am not sure on that part of it. Iam not familiar enough with 
it to know if that is his handwriting. 

Q. Is there anything covered up there? Do you see any other 
initials there ? 

A. Nothing that I can be sure about on that but Mr. Pressell’s 
name. 

(. What was he employed to do—Mr. Pressel] ? 

. Receive goods. 

Q. What was Mr. Parker employed to do? 

A. Buy and sell goods. 

®. What has become of Mr. Parker? 

A. He is dead. 


Counsel for complainant- offers in evidence invoice of July 12, 1876, 
as Plaintiffs’ Exhibit No. 3, and the invoice of September 25, 1876, 
as Plaintiffs’ Exhibit No. 4. 

Defendants’ counsel objects on the ground that it is irrele- 
78 vant and immaterial, and as not proven. 

Invoice of July 12, 1876, marked Complainants’ Exhibit 3, 
December 2, 1884; invoice of September 25th, marked Complain- 
ants’ Exhibit 4, of ‘December 2, 1884. 
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Q. Ioffer you a postal card and ask you if you recognize the hand- 
writing on it? 

A. I do; it is the handwriting of Mr. B.S. Barrett. 

(). Who was Mr. B.S. Barrett ? | 

Mr. Bestow: I object to that. That is not the way to provea 
handwriting. In the first place, we are entitled to the best evidence, 
and in the next place, if you do not do that, I shall want to know 
what Mr. Henry knows about Mr. Barrett’s handwriting. I move 
to strike out the last answer. 

Counsel for complainant- withdraws the question. 


Q. Did you know Mr. B.S. Barrett? 
A. Yes, sir; I did. 
@. When and where did you know him ? 
. Do you want me to go back to when I first knew him ? 
Q. Well, if not too long. 
A. Well, away back in 1854 I knew him in Madrid, St. Lawrence 
county, New York, and in my store, in Montreal. He com- 
79 menced to work for me in 1860, and he came to New York 
about seventeen yearsago. He has been with me ever since, 
except until within the last year or so, I think, he has been out. 
He was a partner of mine in Montreal, and had been a clerk of our 
firm in New York. He was clerk and partner in Montreal, and 
then clerk in our firm in New York. I have known him since 
1854. 
Q. What was the nature of his employment by you in New 
York ? 
A. Well, most of the time he was corresponding clerk; he has 
sold goods and ranked as one of our head clerks. 
(. How close were his relations to you in business ? 
A. He is a confidential man; he was sort of a confidential clerk. 
Q. For how long a period ? 
A. Oh, I might say for fifteen years. 
Q. When did it end ? 
A. About a year ago. 
@. When did it commence ? 
A. Well, it really commenced in Montreal, for he had charge of 
my store there while he was clerk; in fact, since it has been longer 
than fifteen years—all the time he has been with me he has been a 
confidential man. 
Q. You are acquainted with his handwriting? 
A. Very familiar with it. 
80 Q. Please state whether that is his handwriting on the 
postal card which I haye produced ? | 
Mr. Bestow: I object to that. I would like to ask* Mr. Henry 
where Mr. Barrett is now ? 
A. He is travelling for Reed and Conrick. 
Q. Is he in the city of New York ? 
A. He is travelling for them. I do not know whether he is in 
the city now; he is away most of the time. I do not think he is in 
the city of New York now—that is, I have not seen him. 
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Mr. Bestow: I do not see any reason why you should not pro- 
duce the original. I do not see why you should prove a thing of 
that kind by somebody else when the original is here and can be 
had; therefore I object to it. 

Counsel for complainant says that that is assuming too rauch. 

Witness: This is the handwriting of Mr. B. S. Barrett. 


Q. From whom did he receive instructions in regard to the cor- 
respondence of the house ? 

A. Generally from the partners; more generally from myself. 

@. What was the nature of his business habits as to correctness 
and carefulness ? 

A. He was very correct and very careful. 

Q. Did he have authority from the firm to sign the firm name? 

A. He did. 
81 . Mr. Henry, can you, from an inspection of that postal 
‘ard, recollect as to the facts that are contained in it? 


Mr. Bestow: I object to that question. If you want to prove his 
recollection to said facts you must question him in regard to the 
facts. 

Witness: Well, as I understand it, this card is to refresh my 
memory as to the facts. 

Mr. Easton: Yes, sir. 

Mr. Bestow: That is the part that I object to. 


Witness: I know that his first expression, “ Will do best we can 
to protect your territory.” I know there was a general feeling in 
the store-to do everything to protect Mr. Fowle’s territory. Mr. 
Fowle sometimes complained that we sold Park’s Wistar’s Balsam 
east of the Alleghany Mountains. We used to reply to them that 
we could not always help ourselves; that parties ordered it to go 
back, west of the Alleghany Mountains—specially ordered Parks. 


Mr. Easton: That is not responsive to the question. I asked you 
in regard to east of the Alleghany Mountains. 
Mr. Bestow: I ask that the answer be taken as given. 


82 Q. If you have any other recollection as to any of the facts 
stated on that card please give it to us. 

A. You may ask as to specific points if you want to. 

Q. I prefer to let that stand on the question as to your having 
any other recollection of the facts. 

A. I can go into a long explanation, which involves the whole 
business, but I don’t imagine that either party want that I should 
do that 

Q. Please give us the facts, if any, in regard to sales by you of 
Park’s Wistar’s Balsam on territory east of the Alleghany Mount- 
ains. 


Objected to by counsel for defendant as assuming that he has 
made them, which is not fair to the witness and which is not a thing 
that has been stated or proved. 
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A. We sometimes sold the goods east of the Alleghany Mount- 
ains. 

Q. Please give us any specific cases of such sales. 

A. In looking over the books to-day I find one 


Mr. Bestow: Wait a minute. If you are going to testify from 
the books I want the books. 

Wirness: We did make sales east of the Alleghany Mountains. 

Mr. Bestow: I object to that, and shall ask to have the 
83 books brought here if he is going to testify from the books. 
~« Witness: Shall I answer this? 

Mr. Easton: Yes, sir. 

Witness: On March 23, 1875, we sold Wells and Elliott, then 
doing business in this city, a one-sixth of a dozen of Park’s Wistar’s 
Balsam. 

(). Do you recollect any other cases ? 


A. I cannot specify any other cases, but there were some. 

Mr. Bestow: If you cannot specify them do not answer; that is 
simply no answer to his question. 

Witness: I simply know in a general way. 

Q. What can you tell me about the stamp on this postal card that 
I have produced to you before ? 

A. It is our stamp—John F. Henry, Curran and Company. 

Q. What is the date there? 

A. March 25, 1874. 

@. Can you recoilect any such sales on eastern territory about that 
time or before that time? 

A. We were in the habit now and then of selling to the whole- 
sale druggists in New York—such as W. H. Scheftlein and Com- 
pany, but not very frequently—not to a large amount. 

Q. Can you specify any other firms besides W. H. Schefflein and 

Company ? 
84 A. No; I can only say in a general way that we sold a few 
of the wholesale houses in New York—very few and very 
small quantities. 
Mr. Henry: 

Q. Do you recognize this pamphlet or book that I produce to 
you? 

A. I recognize it as one that I published and sent to the drug 
trade about the year 1875. 

Q. You say, “I published it;” what do you mean ? 

A. Well, | mean that my clerk and myself—I mean that our firm 
sent this out to the drug trade; we compiled it; we got up the mat- 
ter and corrected it and hadit printed, and we sent a great many 
of them away. ; 

Q. What do you call it? 

A. We call it a price-list. 

Q. What do you read on the first page of it—on the title page? 


) 


Mr. Bestow: If you are not going to offer the book jn evidence 
I object to it as a matter entirely irrelevant and having nothing to 
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do with this case—Mr. John F. Henry’s price-list or whatever it may 
be; and if you are going to offer it in evidence, then the fact will 
appear in the evidence itself. 
85 A. I read “ Catalogue with prices of proprietary medicines 
and drugs, pharmaceutical preparations, mineral waters, and 
druggists’ fancy goods of American and European production ;” and 
then in a sort of card in the middle, “Annual, 1875, John F. Henry, 
Curran & Co., 8 & 9 College Place, New York.” 
Q. What is the character of page 14 of that catalogue? 
A. Page 14 enumerates some of the balsams we kept and sold. 


Mr. Bestow: I make the same objections to that as I did before. 
You must either put the book in,evidence or else we do not want 
anythiug to do with it. We certainly do not want the witness here 
to read from the book as testimony. 


Q. Does it specify the balsam of the defendants? 

A. Yes, sir. 

(. Please read what it specifies. 

Objected to by counsel for the defendants on the ground that the 
book must either be put in evidence or the substance of it must be 
left out. 

The witness is neither testifying from his knowledge or recollec- 
tion; simply reading from the book. 

86 A. Well, this book reads, “ Wistar’s Balsam, Park’s; retail. 
price, $1.00; the dozen price, $7.75.” You asked for the de- 
fendants; I do not read anything more. 


Cross-examination by Mr. Brstow: 


Q. Mr. Henry, do you find on that page anything in regard to 
the plaintiffs’ article, “ Wistar’s Balsam,” on the same page? 

A. I do. 

Q. Will you read it? 

A. Wistar’s Balsam, Butts’, see index in parenthesis; retail price, 
50c., four dollarsa dozen. Wistar’s Balsam, Butts’; retail, one dollar; 
$7.75 per dozen. 

(. Will you turn to the index which it refers to there? 

A. It simply refers to that advertisement on page 15. 

Q. Look on page 15 and tell me if that is the advertisement of 
the plaintiffs in that publication. 

Q. What was advertised ? 

A. Dr. Wistar’s Balsam. . 

(. Of Wild Cherry ? 

A. Dr. Wistar’s Balsam of Wild Cherry. 

Q. Will you read the price of it? 


>. 


Mr. Easton: I object and call for the reading of the whole ad- 
vertisement. 
A. Price, large size, ten ounce, $1.00 per bottle, 8.00 per 
87 dozen; small size, four ounce, 50c. per bottle, $4.00 per dozen. 
That is all. 
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Q. Now, is that the same article referred to on the other page as 
being Wistar’s Balsam, Butts’? 

A. Yes, sir. 

Q. Both of thern are the plaintiffs’ article? 

A. That is the same thing. 

Q. Did you keep on hand and for sale an article known as Wis- 
tar’s Balsam, and put up by the plaintiffs and sold for $4.00 per 
dozen ? 

A. We kept on hand the article known as Wistar’s Balsam, Butis’, 
and may have sold for $4 per dozen. 

(. I mean to say that article there? 

A. We did. — 

Q. You sometimes sold it for less than four dollars, did you? 

A. We sometimes did, probably. 

Q. Did you retail it at 50c. per bottle ? 

A. We sometimes accommodated a customer in the store, but if 
we did retail it it was at fifty cents. 

Q. At what price did you sell the article marked one dollar 
tail price—the plaintiffs’ article? 

A. We generally sold it for $7.75; sometimes we may have gotten 
$8.00. 

Q. Did you sometimes get less than $7.75? 

A. I do not remember that we did. 

Q. Were you general dealers in what are known as patent medi- 
cines or proprietary medicines ? 

A. We were. 
88 (). Where were your sales made ? 

A. More largely in the United States and Territories; more 
or less in foreign lands—South America, Australia. 

(). Did you sell largely in the Western country as well as in the 
Eastern of the United States ? 

A. We did. 

Q. Did you sell Park’s Wistar’s Balsam in the Western country ? 


re- 


Objected to by counsel for complainant as not being properly 
cross-examination. 

A. We did. 

Q. Didn’t you seil what you did sell of it almost entirely west of 
the Alleghany Mountains? 

A. We sold it more largely west of the Alleghany Mountains than 
east. 

Q. Than anywhere else? 

A. Yes, sir. 

Q. Wasn’t that the object of your purchasing Park?s Wistar’s 
Balsam—to supply your Western trade? 


Objected to by counsel for complainant as being incompetent. 


A. It was the main object. med 

Q. Was Park’s Wistar’s Balsam advertised or steps taken to create 
any sale for it in the East ? 

A. No, sir; not to my knowledge. 
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89 Q. Doesn’t this postal card about which you have testified, 

and which is signed J. F. H. & Co.—was it not intended to 
show to the plaintiff, Mr. Seth A. Fowle, of Boston, that it was not 
your intention to sell any of Park’s Wistar’s Balsam on his terri- 
tory ? 


Question objected to by counsel for complainant- on the ground 
that it is incompetent, and that the postal card is the best evidence 
itself as to that. 


A. Our object was to show him that, so far as we consistently could, 
we protected his territory. 

@. What do you mean by “ protected his territory ?” 

A. That we did not sell Park’s article on his territory very fre- 
quently. 

Q. Then you knew of the division of territory between the re- 
spective parties to this suit ? 

A. In a general way; yes, sir. 

Q. In regard to the sale of this medicine? 

A. Yes, sir; I had heard of the contract. Asa large medicine 
dealer I had always heard there was a contract between them. 


Answer objected to by counsel for complainant- as being hearsay. 


Q. You had tried to live up to that contract or help them to carry 
the contract out, had you ? 


90 Objected to by counsel for complainant- as being incom- 
petent. 


A. As far as we consistently could, as general dealers, and fill our 
orders. 

Q. Were the defendants, John D. Park & Sons, cognizant of the 
fact that you occasionally sold, as you say, a small quantity, a sixth 
of a dozen, of their medicine on the plaintiffs’ territory ? 


Question objected to by counsel for complainant- unless witness 
testifies from his own knowledge. 


A. They knew that we sometimes sold goods, sold Park’s Wistar’s 
Balsam, on eastern territory. 

Q. When you made these sales was it done with any knowledge 
or connivance on the part of John D. Park and Sons? 

A. He didn’t see the orders that we took for Park’s Wistar’s Bal- 
sam east of the Alleghany Mountains, if you want to specify that 
territory. ; 

Q. Had he known that you received such orders could he have 
prevented your filling them? 

Question objected to by counsel for complainant- on the ground 
that it is incompetent, and that it is argumentative. 


91 A. I don’t think he could, except by refusing to sell east of 
the Alleghany Mountains. 
Q. If you had any of Park’s Wistar’s Balsam in stock, he could 
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not prevent you from selling it east of the Alleghany Mountains, 
could he? 


Objected to by counsel for complainant- as incompetent and argu- 
mentative. 

A. No, sir. 

Q. You say that you sold defendants’ article in small quantities 
to a very few of the wholesale dealers. Was it not generally for 
the purpose of filling Western orders ? 

A. I think it was, generally. 

Question and answer objected to by complainants’ counsel on the 
same grounds as in the preceding objection. 

Q. Were the plaintiffs aware that you kept the defendants’ article, 
known by you as Park’s Wistar’s Balsam of Wild Cherry, for sale 
among your stock ? 

A. I think they were. : 

Q. Was there any letters received by you from the plaintiffs or 
either of them prior to March 25, 1874, of which this postal card is 
the answer ? 

A. I think so. 

Q. Would you have probably instructed the sending of such a 
letter as this except in answer to a letter received by you ? 


92 Objected to by counsel for complainant- as being incom- 
petent and argumentative. 

A. No, sir. 

Q. Do you know where the letter is to which this postal card is 
the answer ? 

A. It may be preserved, but probably not; it is so long ago. 

@. Wasn’t a letter complaining of your sales of Park’s medicines 
on the plaintiffs’ territory ? 

A. I think it was. 

Q. How long prior to that time had the plaintiffs or either of 
them known that you kept Park’s medicines in stock and for sale? 

A. I cannot say. 

Q. Well, so far as you know, was it some years prior ? 

A. I think they had some knowledge or suspicion of it several 
years prior. 

Answer objected to by counsel’ for complainant- as being incom- 
petent. 


Q. Now, will you read that postal card ? 
A. The card is addressed to Seth W. Fowle, Boston, Mass. 
Q. Where is it postmarked ? 
A. New York, March 25th. It reads, “ Will do best we can to 
protect your territory, but, as we sell to the “ whole world,” it is a 
very difficult thing to keep track of things of this kind, 
93 and rather delicate, besides, to tell a customer what he must 
have when he thinks he knows himself best. 
“ Yours, J. F. H., H.C. & CO. 
“Per B.” 
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The stamp on it is John F. Henry, Curran & Co., New York, and, 
inside of it, March 25th, 1874. 

Q. What does J. F. H., C. & Co. stand for ? 

A. John F. Henry, Curran & Company. 

(). Was that sent to the party to whom it is addressed—the plain- 
tiff? 

A. It has the stamp of the U.S. post office on it to show that it 
did. 

Redirect examination by Mr. Easton: 

Q. Mr. Henry, are you eequarntios with the size of these bottles, 
Butts’ Balsam of Wild Cherry? 

A. Not very much; the large size I am more familiar with than I 
am with the small size : I have handled the large size a great many 
times. 

Q. How many liquid ounces would they contain—the large size? 

That made by Butts—well, my judgment would be, from 
measuring that bottle with my eye, about twelve ounces; of course, 
I am familiar with the business; I used to be a retail drug- 

gist. 
94 . Is the small size half or less than half or more than half 
of the large-size bottle? 

A. Well, I should think it was half or a little less than half. 

(. Will you please fill out your testimony on -your cross-exami- 
nation where you gave the prices per bottle, and give the sizes of 
the large and small bottle as there set down? 

A. The large bottle, ten ounces, one dollar per bottle, $8.00 per 
dozen ; small size, four ounces, 50c. per bottle. 

. Who constituted the firm of John F. Henry, Curran & Co.? 

A. John F. Henry, Theodore Curran, Henry E. Bowen, and Charles 
A. Gillis, special partner. 


Recross-examination: 


Q. Do you know when the plaintiffs first put up this small-size 
bottle you testified about? 
A. At first they did not put it up, but in or about the year 1872 
they did. 
JOHN F. HENRY. 


The further taking of testimony in this matter is, by agreement 
of parties, adjourned until December 3rd, 1884, at 11 a. m. 
95 New York, Dec. 3rd, 1884. 
Present: Parties as before. 


FREDERICK M. Ropinson, of lawful age, being by me first duly 
cautioned and sworn, deposes and says: 
Examination by Mr. Easton: 


Q. What is your age, Mr. Robinson ? 
A. Forty-five years. 
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(. Where is your residence ? 

A. New York city. 

QQ. What part of New York city ? 

A. 15th street—357 W. 15th St. 

(. What is vour occupation ? 

A. Druggist. 

(. What kind of drugs do you deal in ? 

A. All kinds. 

(. How long has that been your occupation ? 

A. Twenty-five years, more or less. 

Q. Are you a member of a firm? 

A. Yes, sir; R. W. Robinson & Sons. 

Q. Do you know the plaintiffs in this action, Seth W. Fowle & 
Sons ? 

A. Yes, sir. 

@. Do you know the defendants, John D. Park and Sons ? 

A. Only by reputation. 

Q. What, if any, transactions have you had in Park’s Wistar’s 
Balsam of Wild Cherry ? 
96 Objected to by defendants’ counsel as being immaterial, 

irrelevant, and as not connecting the defendant in any man- 

ner with the transactions, and as.calling for things outside of his 
connection with the defendant. 


A. In January, 1580, I believe I had made one sale of a quarter 
of a dozen. 

Q. Who was the sale made to? 

A. Made to E. Barnes, of Tarrytown, New York. 

Q. If you know his occupation please state it. 

A. Druggist. 

@. Of what kind ? 

A. Retail druggist. 

. Do you know from whom you purchased that ? 

A. I do not. 

Cross-examination by Mr. Bestow : 

Q. Did you say you sold that to E. Barnes, of Tarrytown ? 

A. Yes, sir. 

Q. At what price? 

A. I do not know; I don’t remember; I don’t remember what I 
paid for it. . 
FRED. M. ROBINSON. 


Recess until 1.50 p. m. 
97 After recess. 


JAMES Hiacatns, of lawful age, being by me first duly cautioned 
and solemnly sworn, deposes and says: 


Examination by Mr. Easton: 


Q. What is your age, Mr. Higgins? 
A. 35 years—going on thirty-six. 
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Where is your residence ? 
117th street, Harlem—No. 176. 

@. What is your occupation ? 

A. I am receiving clerk for C. M. Crittenden — Company. 

©. What does C. M. Crittenden do? 

A. Patent-medicine dealer. 

Q. How long have you been his receiving clerk ? 

A. About sixteen years, [ believe; fifteen or sixteen years. 

Q. Are you acquainted with the plaintiffs in this action, Fowle 
and Sons? Are you acquainted with Mr. Seth A. Fowle, who is 
here ? 

A. I do not know as I have seen the gentleman. Personally, I 
am not acquainted with him myself. The firm have dealings with 
him. 

Q. Are you acquainted with the defendants, John D. Park & Son? 

A. No, sir. 

(. What are your duties as receiving clerk ? 
98 A. I check all bills for goods that come in and receive 
them. 

Q. Please tell me if you recognize this bill of July 19th, 1880, that 
I produce. 


Mr. Bestow: What do you mean by recognize? Let us have it 


a little plainer. Do you mean ever having seen it before ? 
A. Yes, sir; that is my check-mark. 


Mr. Bestow: Wait a minute. That is not the question. Do you 
recognize ever having seen that bill before ? 
A. Yes, sir. 


By Mr. Easton: 


Q. What do you recognize on it? 

A. When the goods came in; this here (indicating) is my check- 
mark, “ Jas.” 

(2. Does that stand for your name? 

A. Yes, sir. 

Q. Please tell me if you recognize any other marks on that bill ? 

A. No, sir; that is all l remember. The other marks are proba- 
bly done in the office or somewhere after it leaves my hands. All 
I recognize about it as my checking. 

Q. Do you recollect anything about that bill independently of 
your signature there? 

A. No, sir. 

Q. When was your signature attached to that bill or written on 

it? 

99 A. Well, I suppose 


Mr. Bestow: Don’t suppose—give your memory. 


A. Well, as I remember, it was when these goods were received. 
Q. What is your custom as to checking goods and bills? 
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Mr. Bestow: I object to that; we do not want the custom ; we 
simply want the facts. 

Question withdrawn. 

Q. What is required of you in your employment? 

Objected to by defendants’ counsel as irrelevant. 

A. The bills, of course, came to me when the goods were received 
to be checked. ‘hat is a regular system of ours. 


Plaintiffs’ counsel offers in evidence bill of July 19th, 1880, as 
Plaintiffs’ Exhibit No. 5. 

Objected to as irrelevant and as not proved. 

sill marked Plaintiffs’ Ex. No. 5, December 3rd, 1884. 


Cross-examination by Mr. Brestow: 


Q. Mr. Higgins, have you any recollection of this bill or of these 
goods, except from having seen it on this paper—any personal recol- 
lection of these goods or this bill—of these special gouds? 


100 CINCINNATI, July 19th, 1880. 
John D. Park, Ambro D. Park, Godfrey F. Park. 


Mr. C. N. Crittenton, New York, bought of John D. Park & Sons, 
proprietary medicines, 175, 177, and 179 Sycamore street. 
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101 A. Well, that I decline to answer. 
Q. Yes or no, I want. 

A. Well, I did not understand this thing. I have been notified 
to come around to you. I did not know I was to be asked these 
questions. 

Mr. Easton: If you have no recollection of it you must so state. 

Mr. Bestow: That is what I want to know—if you have any 
distinct recoilection. 

A. Well, these goods, you see, they are goods that are .not sold 
much. 


Counsel for complainant moves to strike the answer out. 
Counsel for defendants objects to its being stricken out. 


Q. What I want to know is simply whether ‘you remember any- 
thing about this bill, aside from seeing it? 
A. I don’t think so. 
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Q. Do you remember anything about those goods, aside from see- 
ing this bill to-day? 

A. Well, I could not remember. I think I seen the bill, and I 
know I must have had the goods corresponding. 

Q. Where does Mr. Crittenden sell goods? 
A. Of course, all over the country. He is a wholesale jobber, you 


know. a 
102 Q. All over the United States—east, west, north, and Bt 
south ? } 


A. Yes, sir. 
@. Does he sell this Wistar’s Balsam mentioned on this bill to 
his western customers ? 


Objected to by counsel for complainants as incompetent. 


A. I could not answer the question. Of course, my place is sim- 
ply receiving the goods, and where they go to I do not know. 


Redirect examination: 


Q. Do you remember to have seen Park’s Wistar’s Balsam at any 
time or anywhere? 

A. In the building ? 

Q. Anywhere? 

A. No, sir; as far as our stock is concerned, I do not have any- 
thing to do with it after receiving the goods; my place is separate. — 


By Mr. Brestow: 


®. You.don’t remember to have seen it? 
A. No, sir; my place is separate from the others. 
JAMES HIGGINS. 


103 Isaac SHERWOOD CorFrtn, of lawful age, being by me first 
duly cautioned, and having affirmed, deposes and says: 


Examination by Mr. Easton: 


Q. What is your age, Mr. Coffin? 

A. Forty-two. 

. Where is your residence ? 

A. 30 South Oxford street, Brooklyn. 

Q. What is your occupation ? 

A. Wholesale druggist. 

Q. How long has that been your occupation ? 

A. In the neighborhood of twenty-two years. 

Q. What is the name of your firm ? 

A. Coffin, Redington & Co.,in New York, and Redington & Co., 
in San Francisco. A 

Q. Who composes the firm in New York? 

A. It is all one firm. 

@. Who composes the firm ? 

A. John H. Redington, Christian W. Smith, William P. Reding- 
ton, I. S. Coffin, Andrew G. Coffin as special partner. 
Q. How long have you been a member of that firm ? 
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A. For the firm, under different styles, for sixteen years. It has 
been one business, but the copartnership has been different. 
Q. What branch of the business do you take care of ? 
104 A. Chiefly purchasing and shipping to San Francisco. 
Q. Where do you make your sales? 
A. I do not make any sales. 
Q. Where are the sales of your house made? 
Objected to by defendants’ counsel on the ground that he is the 
Eastern resident New York buyer for the house, and has nothing 
whatever to do with the sales personally. 


(. Have you got a partnership agreement ? 
a; Tee 

Q. Have you got it with you? 

A. No, sir. 

Q. Where do- your house make their sales ? 


Objected to as before. 


A. Chiefly on the Pacific coast. 

Q. Where else? 

A. I was going to say I would amend my answer made a moment 
ago. We do sell some few goods here. 

. Anywhere else? 

A. Well, we sell some goods in Mexico, and Sandwich Islands, 
and places of that kind. 

@. Canada? 

A. No, sir. 

Q. Do you sell between the Alleghany Mountains and the Rocky 
Mountains? 


Objected to as before. 


A. From here; yes, sir. 
©. How much? 
105 A. I could not answer; not large. I would also say that 
they are goods that are not irrelevant to this matter. 

Q. What kind of goods are they ? 

A. Borax chiefly ; some California herbs. 

Q. Do you know the plaintiffs in this suit, Seth W. Fowle & Son? 

A. I do. 

Q. How long have you known them? 

A. Well, about the time I have been in business. 

Q. How did your acquaintance commence ? 

A. We used to handle their Wistar’s Balsam on the Pacific coast. 

Q. When did you commence to handle their Wistar’s Balsam on 
the Pacific coast? : 

- Before I was connected with our business, if I remember cor- 
rectly. 

Q. Where does your knowledge of that commence—how long 
ago * 

“A. I could not fix a positive date. 
Q. About what time? 
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A. I have a recollection of having handled Wistar’s Balsam from 
about the time that I was in business. 
Q. When did it cease ? 
A. It never has ceased. 
Q. Are yon acquainted with the defendants, John D. Park and 
Sons ? 
\. I know John D. Park and Sons. 
Q. Do you know either of the firm personally ? 
106 A. I would say not. I have seen John D. Park. Ido not 
think I would recognize him to-day. 
Q. Have you purchased goods of that house? 
A. I have purchased goods of that house. 
Q. Have you purchased Park’s Wistar’s Balsam of them? 
A. I have not. 
Q. Not at any time? 
A. I could not answer that before I was a member of that firm. 


By Mr. Bestow: 


Q. You have not since you have been in business? 
A. I have no recollection of having purchased any of Park’s 
Wistar’s Balsam. 


By Mr. Easton: 
(). Have you purchased Park’s Wistar’s Balsam of any one? 


Objected to by defendants’ counsel as irrelevant and entirely im- 
material,-so far as this matter is concerned. 


A. Yes, sir. 
Q. Of whom have you purchased it? 


Objected to as before. 


A. I purchased it of S. N. Smith & Co. 
Q. Any one else? 
A. I believe not. 
@. What is the business of 8S. N. Smith and Co.? 
A. I believe they are wholesale druggists. 
Q. Where do they carry it on? 
107 A. At Dayton, Ohio. 
Q. For how long a period have you bought Park’s Wistar’s 
Balsam of them ? 
A. Seven years. 
Q. Commencing when ? 
A. 1877. 
@. When was the last transaction ? 
A. 1883. 
Q. Can you give the month and day? 
A. I think it was in December, 1883. 
. Where were those goods delivered ? 
A. In Dayton, Ohio. 
With what directions from you? 


é 
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Objected to on the ground that that is a private matter with the wit- 
ness, and counsel for the defendants advises the witness that he is 
not obliged to answer the question. 

The examiner directs the witness to answer the question. 


A. With directions to ship the goods to San Francisco. 

(. Can you give me the aggregate transactions in Park’s Wistar’s 
Balsam during the last seven years, or about ? 

A. The amount of balsam or the number of transactions ? 

Q. The number of transactions. 


Objected to as before. 


A. Well, now, in regard to this matter, I prefer to stand 

108 entirely independent inthis matter. I will answer any ques- 

tion that I am directed to answer, but I do not want to be in 

the position of deciding the matter myself and apparently taking 

either side, and I would rather have the examiner direct me, if there 
is any question, whether it should be answered or not. 


Mr. Bestow: That is all right; he has ruled against you. 


A. I believe, ten. 
Q. Please give us the highest and the lowest price that you paid 


for Park’s Wistar’s Balsam. 
Objected to by counsel for defendants. 


A. $87.00 and $84.00 a gross. 

Q. Is $84.00 the lowest price you have paid in any case? 

A. $84.00 is the lowest price that we have paid. There has been 
a freight allowance. 

Q. In how many cases ? 

A. I believe in all the cases freight has been allowed. 

Q. Freight from where and to ——. 

A. The ‘freight from Dayton to San Francisco. 

Q. Were your goods shipped from Dayton—these goods, Park’s 
Wistar’s Balsam—to San Francisco by express or freight ? 

A. Freight. 

Q. And by what line? 


109 Mr. Bestow: Only state from your personal knowledge. 


A. Well, I could not answer that in a moment. 
Q. Not in any case? 
A. Well, the goods go over several roads, you know. 


Mr. Bestow: Don’t explain, please; just answer the question. 


Cross-examination by Mr. Brstow: 


Q. Do you sell any of Park’s Wistar’s Balsam upon territory east 
of the Alleghany Mountains? 

A. I never sold any of Park’s Wistar’s Balsam. 

Q. Never sold any at all’ 

A. No, sir; if you mean me individually. 

Q. You have not bought any from Smith and Co. since 1883 ‘ ? 
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Mr. Bestow: Mr. Referee, I move to strike out all that testimony 
as immaterial and irrelevant to the issue concerned. 


ISAAC SHERWOOD COFFIN. 


Adjourned by agreement of parties to December 5th, 1884, at 11 
a.m. 
New York, December 5th, 1884. 
Met pursuant to adjournment. 
Present: Mr. Bestow, on behalf of defendants. 
™ ‘ Fowle, one of the plaintiffs. 
110 Mr. Fowle asks for an adjournment, stating that Mr. 
Easton was unable to be present, owing to illness. 
By agreement of parties the further hearing in the matter was 
adjourned to Thursday, December 11th, at 2 p. m. 


New York, Dec. 11th, 1884. 
Met pursuant to adjournment. 
Present: Mr. Bestow, for defendants. 
‘Easton for complainants. 
Mr. Easton stated that the testimony was closed on behalf of com- 
ylainant-. 
No further evidence was offered on behalf of either party. 


J. H. PARSONS, Examiner. 


111 I, John H. Parsons, the examiner appointed under the 
annexed commission, do hereby certify that John H. Francis, 

John F. Henry, Frederick M. Robinson, and James Higgins were 
by me first severally sworn, and Isaac Sherwood Coffin was by me 
first duly affirmed, to testify to the truth, the whole truth, and noth- 
ing but the truth; that the depositions by them respectively sub- 
scribed as above set forth were reduced to writing by John F. Devlin, 

a stenographer, who is not interested in the suit, in my presence, in 
the presence of all the witnesses, respectively, and were respectively 
subscribed by the said witnesses in my presence, and were taken at 
the time and place in the notice specified, and were continued from 
day to day as above set forth, except as otherwise noted, which 
adjournments were by agreement of the counsel of the respective 
parties as above set forth ; that I am not counsel, attorney, or rela- 
tive of either party, or otherwise interested in the event of this suit. 

In testimony whereof I have set my hand and official seal this 
13th day of December, A. D. 1884, at the city of New York. 

[Seal of J. H. Parsons, Exam’r. ] 
JOHN H. PARSONS, Examiner. 
Fees, $37.00. 
Paid by counsel for complainant. 
JOHN H. PARSONS, Examiner. 


112 And afterward, to wit, on the 28th day of January, in the 

year of our Lord one thousand eight hundred and eighty-five, 
came the said complainants herein, by their said solicitors, and filed 
in the clerk’s office of the court aforesaid in this cause certain depo- 
sitions theretofore taken on their behalf, and clothed in the follow- 
ing words and figures, to wit: 
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113 Complainants’ Testimony. Deposition of S. N. Smith. 


STATE OF OHIO, Ra 
Hamilton County, § ™ 
Case No. 3624, Pending in Circuit Court of the U. S., Southern Dis- 
trict of Ohio. In Equity. 


Setu A. Fow.Le and Horace 8. Fow te, Partners as Seth W. Fowle 
and Sons, Complainants, 
v8. 
JoHn D. Park, AMBro R. Park and Goprrey F. Park, Partners 
as John D. Park & Sons, Defendants. 


The above-named defendants will take notice that on Thursday, 
the 22nd day of January, A. D. 1885, the complainants above named 
will take the depositions of sundry witnesses, to be used as evidence 
in the trial of the above cause, at the office of Young and Young, 
attorneys-at-law, in the city of Dayton, in the county of Mont- 
gomery, in the State of Ohio, between the hours of eight o’clock a. 
m. and six o'clock p. m. of said day, and that the taking of the same 
will be adjourned from day to day, between the same hours, until 
they are completed. 


Service of the above notice is acknowledged and proof of the offi- 
cial character of the officer before whom the said depositions may 
be taken is, by agreement, waived; also all exceptions as to 

time. 
114 Done this 16th day of January, 1885. 
O'HARA & BRYAN, 
Aittorneys for Defendants. 
McGUFFEY ann MORRILL, 


Attorneys for Complainants. 


115  Depositions of sundry witnesses, taken before me, George R. 
Young, a notary public, within and for the county of Mont- 
gomery,in the State of Ohio, pursuant to the annexed notice and 
at the time and place therein specified, to be read in evidence on 
behalf of the complainants in an action pending in the circuit 
court of the United States for the southern district of Ohio (in 
equity), in which Seth A. Fowle and Horace 8S. Fowle, partners 
as Seth W. Fowle and Sons, are complainants, and John D. Park, 
Ambro R. Park and Godfrey F. Park, partners as John D. Park 
and Sons, are defendants, Henry A. Morrill, Esq., of the firm of 
McGuffey and Morrill, being present on behalf of complainants, 
and O’Hara, of the firm of O’Hara and Bryan, being present 
on behalf of defendants. 


SULLIVAN N. Situ, of lawful age, being by me first duly cau- 
tioned and sworn, deposes and saith as follows: 


Ques. 1. Please state your name, age, residence, and business, and 
how long you have been in such business. 
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An. My name is Sullivan N. Smith; age, 48 years; resi- 

116 dence, Dayton, Ohio, and business, proprietary medicines. I 

have been handling proprietary medicines for twenty-two 

or three vears. I have been in that business in Dayton since 18738. 
In 1874 I bought the business. 

Ques. 2. Under what name have you carried on this business at 
Dayton; and, if under a firm name, who constitute the firm; and 
give the name or names of all who are interested in the business 
now carried on by you in Dayton or who have been so interested ? 

Ans. I have carried it on under the name of S. N. Smith & Co. 
S. N. Smith is the only member of the firm of 8. N. Smith & Co., 
and it is so registered. No one else is now interested in the business 
carried on by me. John D. Parks was a partner from 1874, the 
time of the purchase, until 1877, I think, when I bought him out— 
I mean John D. Park, of Cincinnati. 

Ques. 5. What business relation, if any, did you have with John 
D. Park or with Sanford and Park prior to your business relations 
with Park, as above described ? 

Ans. I used to travel for John D. Park. I don’t recollect the 
year I went to work for Mr. Park; perhaps it was about 1869 that I 
went to Cincinnati. Before that I was with H. Seovill, and at 

same time represented Fuller, Finch and Fuller, of Chicago. 
417 + After I worked for Park I went into business in St. Louis. 

I think that was in 1870. It must have been in 1868 I went 
to work for Park. 

Ques. What interest, if any, had John D. Park in these Chicago 
firms you have named? 

Ans. His interest was only in the Scovill firm. He was interested 
in that house. 

Ques. What business was the Scovill firm engaged in? 

Ans. They were in general patent-medicine business and also 
proprietors of patent medicines. 

Ques. 6. State whether they dealt in an article known as “ Wis- 
tar’s Balsam of Wild Cherry,” manufactured by said Park. 

Ans. They did. 

Ques. From whom did they purchase that article, so far as you 
know, while you were with them ? 

Ans. From John D. Park. 

Ques. Can you state on what terms Park and Co., as the manu- 
facturers of that article, furnished it per gross to Scovill and Co.? 

Ans. No, sir; 1 do not know. They had a contract, but I do not 
know what it was. I might have known, but don’t remember now. 

Ques. Did they or not handle large quantities of it? 

Ans. They handled considerable of it. 
118 Ques. Now, generally speaking, where was their market 
for that article, or to what point was it shipped, as it came 
under your observation ? 

Ans. Illinois, Wisconsin, Iowa, Missouri, and don’t know whether 
they shipped much to Kansas or not. I think it was in their terri- 
tory, and Minnesota was, too. 
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Ques. Did you travel for them for the sale of this article; and, if 
so, in what region ? 

Ans. In the States above named. I believe, for the sale of that 
article, only in those States. No, I’m mistaken ; I might have sold 
at Nebraska; anything south of that line we didn’t sell in. We 
sold also in Missouri, I think. Mr. Park questioned whether we had 
a right to Missouri, but we sold there. 

Ques. Did you travel at all for that firm in regions west of the 
tocky Mountains ? 

Ans. No, sir; I did not. 

Ques. Do you know of Scovill & Co. shipping any of this article 
to points west of the Rocky Mountains while you were with them? 

Ans. I do not. 

Ques. Did you have anything to do with the matter of filling 
orders? 

Ans. No, sir; I simply travelled, soliciting orders in the 
119 regions mentioned. I used to sell goods to customers at the 
house when at home. 

Ques. 15. Fix the years, if you can, during which you were with 
Scovill ? 

Ans. I think I was connected with them during 1863, ’4, ’5, ’6, 
& 7. 

Ques. What years were you at St. Louis, and what were you 
doing? 

Ans. I was in the wholesale and retail drug trade. I was there 
during 1871 and ’2. 

Ques. Did you handle “ Wistar’s Balsam of Wild Cherry ;” and, 
if so, where did you get it? 

Ans. I did. I used to get it of John D. Park; and, by the way, 
while I was in St. Louis I represented John D. Park. I used to send 
him orders. While I was out on the road I sold goods for him. 

Ques. 18. Have you any books touching the business carried on 
in St. Louis, to which you have just referred, which would show 
what orders for this article you filled during that time, and what 
the article cost you and what you sold it for? 

Ans. I don’t think I have. 

Ques. Where are your books covering that business? 

Ans. Well, that business was—when I had any stock of 
120 his goods there I used to keep it in a book—merely a memo- 
randum book to keep account of the stock, and it was kept 
separate from the drug-house that I was connected with. When we 
took an invoice of stock what there was short was charged up to the 
firm of Raboteau & Co. (of which I was a member). It is my im- 
pression that that memorandum book was left with Mr. Park when 
we settled up. If I’ve got it I don’t know it; didn’t consider it 
of any importance, as there was a settlement in full. 

Ques. 20. Where are those firm books ? 

Ans. I expect Mr. Raboteau has got them. 

Ques. Did the firm handle this article in any other way than as 
you have described ? 

Ans. We handled it only in the way I have described. I handled 
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the goods for him, and whatever the shortage was charged up to 
us. It kept us in ‘goods we didn’t have to pay for and gave him a 
a stock of goods in St. Louis all the while. 7 

Ques. At what rate per dozen, or per gross, did he furnish these 
goods to you and at what rates did you sell them ? 

Ans. He furnished them to us at his regular price, whatever that 
was—elther $84 or $87 rer gross. I think it was $84 when we were 
in St. Louis. 

Ques. Who paid the freight ? 
121 Ans. I charged the freight to John D. Park. He delivered 
the goods; it was his stock; he paid me a salary when I sent 
him orders. I was a salaried man for him. 

(Jues. What, then, had the firm to do with this matter? 

Ans. They had nothing to do with it,only we furnished him stor- 
age for the goods. We used to use right from those goods when we 
were short. Once every three months or su we'd take an inventory of 
them. 

Ques. 25. Then, if I understand you, the firm dealt in these goods, 
taking such as it needed from the quantity you had control of as a 
salaried agent of John D. Park. Is that correct? 

Ans. ‘That’s correct. 

Ques. 26. And such as the firm used it paid or allowed $84 per 
gross, less freight ? 

Ans. I sold them to the firm myself at that. There was no de- 
ducting of freight, because I sold it to them right from the store at 
the schedule prices. 

Ques. 27. What store ? 

Ans. Their own store—Raboteau & Co.’s. 

Ques. 28. Didn’t the firm have an account with Park & Co.? 

Ans. We had a regular account when we bought goods, but not 

on these goods. It was John D. Park. We had an account 
122. touching this article in this way: We took an inventory of 

this article and found how much the firm had used, and re- 
ported it to Park and he charged us with it. I suppose that’s so. 
We treated that just as we did any other goods. 

Ques. 29. Is it or not true, then, that, in effect, your firm bought this 
article of Park at $84 per gross, less freight, and sold it again on 
their own account, taking the profits, if any, themselves ? 

Ans. Yes. 

Ques. 30. Did you or not account to the firm for the salary paid 
you by Park, or was that an indenendent matter between you and 
Park ? 

Ans. That was an independent matter. I paid a book-keeper a 
salary to attend to my business in the firm, because my time was 
taken up at other things. 

Ques. 31. State whether or not John D. Park knew of the manner 
in which you were supplying your firm with this article & terms on 
which it was being supplied. 

Ans. Ledon’t know that he knew of that article, but he knew of 
the-fenciai goods; in fact, my settlements were not made with 


Park? 
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123 Ques. —. Didn’t your firm render accounts to John D. Park 

from time to time touching their transaction with him, in- 
cluding such quantities of this article as they had used in their 
trade? 

Ans. We rendered him accounts. If we’d used any of that it 
probably was in it. ; 

Ques. 33. At what rates did your firm sell this article? 

Ans. It’s pretty hard to tell how a drug-house sells an article. 
Our price was seven ;';’; dollars per dozen. 

Ques. 34. When did you solicit orders for this article during this 
period of time that you were in St. Louis? 

Ans. In Missouri, Kansas, Nebraska, Illinois, and Wisconsin. 

Ques. 35. State whether or not, while you were in business at St. 
Louis, your firm made shipments to Sacramento or San Francisco 
or any point on or near the Pacific coast; and, if so, what houses 
did you ship to. 

Ans. I have no recollection of our firm shipping to any of those 
points. 

Ques. 36. Where, if you know, are the members of that firm or any 
of the shipping clerks or those who were familiar with the points to 
which goods were shipped by the house during that period ? 

Ans. Mr. Raboteau, [ think, is in Fargo, Dakota Ty. The 
124 = shipping clerks, I don’t know where they are. 

(Jues. 37. State whether you know of any of this article 
being shipped by that firm to points west of the Rocky Mountains ; 
and, if so, to what points. 

Ans. I have no recollection of any being shipped west of the 
Rocky Mountains by that firm. 

Ques. 38. Do you know ofthe firm of Reddington and Co. or Crane 
and Bingham, of San Francisco, or of Kirk, Gary & Co., of Sacra- 
mento, California, or either of them ? 

Ans. I know of Reddington & Co. and have probably heard of 
the others, but don’t recollect them. 

Ques. 39. State whether or not, within the past five vears, you 
have shipped any of Park’s “ Wistar’s Balsam of Wild Cherry ” to 
parties on or near the Pacific coast; or, if so, to whom, at what 
points, at what time or times, and by whose order. 

If necessary, I would be glad to have you consult your books and 
invoices and any other papers or correspondence which will enable 
you to answer the question fully. : 

Ans. I’ve shipped goods to Reddington and Co.—I think I ship- 
ped them “ Wistar’s ’-—in fact, 1 know I did. There was a firm, I 

think, I shipped to in Sacramento. I don’t remember the 
125 name now. Iam unable to answer the question more fully 
without first examining my books and papers. 


(In order to afford witness opportunity to make this examination 
the further taking of these depositions is adjourned until Thursday, 
January 23d, 1885, at 9 o’clock a.m. January 22d, 1885, 6 p. m.) 
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JANUARY 23d, 1885—9 o’clock a. m. 


The taking of these depositions conen ued pursuant to adjourn- 
ment. 


Ques. 40. State whether or not you have examined your books 
and papers since adjournment. 

Ans. I have been examining my books—the accounts of these 
different parties. 

(Ques. 41. Have vou or not looked at your correspondence with 
parties west of the Rocky Mountains during the past 6 or 8 years, 
so far as the same made any reference to this balsam in question, if 
there is any such? 

Ans. I’ve looked over a correspondence extending for five years. 

Ques. 42. Now, you may state to whom on the Pacific coast you 

have shipped “Wistar’s Balsam of Wild Cherry” within 
126 __ the past five years, to what points, at what times, under whose 
order, and at what prices. 

Ans. I can tell the quantities, but can’t tell you the dates. I 
shipped to Reddington and Co.,San Francisco, and there was a 
firm in Sacramento—I don’t remember their name—it’s Habn and 
Co., | believe. Those shipments were made from 1879 up to the 
present date. I got orders from the parties—the most of those were 
shipped at *87.00. It was shipped at the proprietor’s quantity 
price—when it was $84, it was shipped at $84; when $87.00, at 
$87.00—whatever the proprietor’s price was. 

(ues. 43. Who paid the freight ? 

Ans. The parties I shipped to paid the freight. 

Ques. 44..What, if any, allowance did you make them on the 
price that you have named by reason of the freight ? 

Ans. They deducted the freight on remitting. 

(Jues. 45. That is to say, they remitted you the prices you have 
named, less the freight paid by them ? 

Ans. They remitted us less certain allowances for freight. I can't 
say about the freight paid by them. 

Ques. 46. Was there not a fixed allowance for freight agreed upon 

between you and them ; and, if so, what was it? 
127 Ans. The freight they deducted was less the rate as per 
bill of lading. 

Ques. 47. What was the amount of freight, on the average, de- 
ducted on shipments to the parties named ? 

Ans. I cannot say. 

Ques. 48. Have you or not books showing remittances from them 
in connection with these shipments which will enable you to an- 
swer my question ? 

Ans. I think I have. 

Ques. 49. Will you examine such books at your earliest conveni- 
ence and then give an answer to my question ? 

Ans. If you desire so. 

Ques. 50. I do. 

Ques. 51. Are you able to state approximately what you received, 
net, for the “ balsam ” included in these shipments referred to ? 
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Ans. I can’t answer that now. 
Ques. 52. Can you do so from your books, and will you examine 
them for that purpose, and are your books of a kind that you can 
conveniently submit them to me in this office ? 

Ans. No, sir; they are my private books, in which my business is 
kept. : 

Ques. 53. Do you decline to allow me to examine your books, in 
your presence, so far as they relate to these transactions? 

Ans. Notif you have a right to. 

Ques. 54. I now elaim that I have a right to, and ask you 
128 to permit this inspection referred to, and wish to know 
whether you will allow it. 

Ans. After you show your right. I do not say I will not, but 
must be convinced that you have a right. 

Ques. 55. Then, I’m to understand you, am I, that you will not 
do so unless I show some authority other than my claim and demand 
to see them ? 

Ans. Yes, sir. 

Ques. 56. Now, will you please state how many shipments of this 
“balsam” you have made to Reddington and Co. within the past 
five years, and in what quantities each ? 

Ans. I think there hasbeen nine gross shipped to them in five 
years. 

Ques. 57. How many more, if any ? 

Ans. I think that’s all, from my books, that I know of. I don’t, 
of course, know how many some other party shipped. 

Ques. 58. In how many lots have you shipped this ? 

Ans. I should judge in probably 6 to 9 shipments. 

Ques. 59. How early did you first begin to ship this balsam to 
Reddington & Co. ? 

Ans. I don’t recollect. 

Ques. 60. How early did you commence to ship this balsam to 
Reddington & Co.? 

Ans. I do not recollect. 

Ques. 61. State how much, if any, you shipped them be- 
129. tween the year- 1873 & 1877, inclusive. And, if you are not 
able to answer the question without aid of your books, will 

vou please examine your books on that subject? 

Ans. Well, I would have to examine my books. 


Ques. 62. Are you able without examining your books to state 


whether you shipped any during that period ? 

Ans. I am not. 

Ques. 63. How much of this balsam have you shipped within 
the past ten (10) years to this firm of Hahn & Co., and at what dates 
and in what quantities ? 

Ans. Never shipped them but one gross. It is within 2 or 3 
years. 

Ques. 64. State to what other parties on the Pacific coast or west 
of the Rocky Mountains you have shipped this article within the 
past ten years. 

Ans. I have no recollection of shipping to any other parties. In 
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the shipments already mentioned as made to Reddington & Co. I 
include any which may have been made to Coffin, Reddington & 
Co. 

Ques. 65. State whether or not you have ever shipped any to Crane 
and Bingham, of San Francisco. 

Ans. I don’t think I ever did. 

Ques. 66. Have you or not had any correspondence with 
130 them about selling them this article? 
Ans. I have no recollection of any. 

Ques. 67. State whether or not you have had any correspondence 
within the past ten years with Reddington & Co., whereby you made 
an arrangement with them to supply the market in San Francisco 
with this article through you, on certain terms. And, if so, where 1s 
this correspondence ? 

Ans. I don’t think Iever had any correspondence with Redding- 
ton and Co. 

(ues. 68. Do you know whether or not this article has been fur- 
nished Crane and Bingham, of San Francisco, direct by John D. 
Park and Sons? 

Ans. I do not. 

Ques. 69. Do you know anything of the firm of Langley & 
Michaels, of San Francisco ? 

Ans. No. 

Ques. 70. Please state whether or not you have ever sent quota- 
tions of this article to Langley and Michaels, of San Francisco. 

Ans. I don’t remember that I ever have. 

Ques. 71. State whether or not you have repeatedly sent quota- 
tions of this article to the Pacific coast at $87.00 per gross, freight 


paid % t 
Ans. J Gon’ t recollect of doing So. 
Ques. Are we not to understand by your former testimony 


Ade you have, in effect, sold it there for $87.00 and as low 
131 ~—us $84, freight paid? 
Ans. Yes. At the same time I haven't quoted it to par- 
ties, that I remember. 

Ques. 73. Is it or nota fact, Mr. Smith, that you have notified 
parties on the Pacific coast that you could furnish this article at six 
dollars per dozen, net? 

Ans. It is not a fact. 

Ques. 74. Did you or not notify them that you could do it for a 
fraction over six dollars; or, in other words, that you would furnish 
it, laid there, for a fraction over six dollars to you, net? 

Ans. Oh, I never wrote any such letters, and I may add here that 
I don’t recollect of ever having any correspondence, only with Coffin, 
Reddington and Co. and this Hahn. 

Ques. 75. State whether or not you shipped a quantity of this 
article in June, 1883, to Kirk, Gary & Co., of Sacramento. 

Ans. Don’t think I did; haven’t any such entry on my books. 

Ques. 76. During the period that you were shipping this article 
to California did you know what “ Fowle’s Wistar’s Balsarn of Wild 
Cherry” was selling at in California ? 
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Ans. I did not. 

Ques. 77. Have you known its quotations—prices—on the 
132 _—price-lists circulated in California ? 
Ans. I never did. 

Ques. 78. When did you first learn of the contract between Park 
and Fowle, touching the sale of this article on the Pacific coast ? 

Ans. I can’t recollect that. 

Ques. 79. Did you or not know of it at the time Mr. Park was in 
partnership with you in Dayton ? | 

Ans. I never knew it directly ; only from hearsay. 

(gues. 80. Did you or not say, yesterday, that while you were rep- 
resenting John D. Park at St. Louis you aud Mr. Park had a dis- 
cussion about his territory ? 

Ans. I think I didn’t say anything about it. 

Ques. 81. While you represented Park in St. Loais did you sell 
this article west of the Rocky Mountains? 

Ans. I have no recollection of selling any there at that time. 

Ques. 82. State whetier or not it is a fact that you then knew that 
Fowle & Sons claimed the exclusive right to the territory west of 
the Rocky Mountains. 

Ans. I don’t recollect that I knew at that time. 

Ques. 83. When, as near as you can state, if you are able to state, 
did you first learn the fact, as you now remember the matter? 

Ans. I am not able to state when. I hay-n’t learned the fact 

directly. 
133 Ques. 84. Do you recall how you learned it, indirectly ? 
Ans. I heard of it at Mr. Park’s. 

Ques. 85. Now, will you please state what quantity, at what times, 
and to whom you have shipped this article to points east of the 
Alleghany Mountains within the past ten years, calling your atten- 
tion particularly to the cities of New York, Philadelphia, and Rich- 
mond, and, if necessary, vou can examine vour books? 

Ans. I[ have no recollection of ever shipping any east of the Alle- 
ghanies, and 1 know I have no such books with any such entries on. 

(Jues. 86. Are we to understand that you have no knowledge or 
recollection of any sales made by you during that period at points, 
or which you knew were to go to points, east of the Alleghany 
Mountains ? 

Ans. I have no recollection of making any such sales. 

Ques. 87. How were you connected with John D. Park between 
the time you left St. Louis and the time when he became your part- 
ner in Dayton? 

Ans. I left St. Louis in 1873. After I left St. Louis I continued 
to represent Mr. Parks until I came here, in the summer of 1873, 

and went in with Oliver Crook and Co. After they failed, 
134 =—in 1874, I represented Mr. Park for several months & traveled 

in the West for him, and in the latter part of that year he 
became my partner. : 

Ques. 88. What did you and Mr. Parks deal in while he was your 
partner ¢ 

Ans. Well, we dealt in Dr. Crook’s medicines and patent medi- 
cines. 
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Ques. 89. State what, if anything, you had to do with the matter 
of this “ balsam ” during that period. 

Ans. All that I had to do with it was when I exchanged for it or 
bought it direct. 

Ques. 90. State whether or not you and Mr. Parks as a firm dealt 
in this article. 

Ans. No, sir. 

Ques. 91. Where are your books of that firm business ? 

Ans. At my office. 

Ques. 92. Can I examine those? 

Ans. If you examined those you’d examine the others; they’re 
all together. 

Ques. 93. Please state whether you kept this article in stock or on 
hand while you and Mr. Parks were in business in Dayton. 

Ans. Why, I had it on hand,if I’d bought any of him or ex- 
changed. I sometimes had it on hand. We didn’t keep it in stock 
to deal from. It was only occasionally as I’d get hold of it. 

Ques. 94. When you made exchanges did you or not exchange 

the goods of yourself and Park, as a firm, for this balsam ? 
135 Ans. Well, yes; I presume it was those goods. I’ve had 

some others that I got from New York. I can’t call to mind 
just what the article exchanged was. 

Ques. 95. State whether or not the profits, if any, realized on this 
balsam during the time that you and Park were together were turned 
over to the firm. 

Ans. It’s in the books there. It all went in under the firm. 

(ues. 96. Well, then, we are to understand, are we, that, so far as 
you filled orders and made sales of this balsam during that period, 
such business was treated as firm business and not your separate 
business ? 

Ans. That’s my recollection. 3 

Ques. 97. In what name was the business carried on ? 

Ans. 8. N. Smith and Co. : 

Ques. 98. When your firm procured this article from Park and 
Sons during this period, did you credit them with the price of it; 
and, if so, at what rates was it furnished, and where are the entries 
of such credits to be found ? 

Ans. Well, when I made a purchase, as he says, “ at such prices, 
I'll ship you down some goods,” of course a credit was made to them 
on our books. I purchased at their regular rates. ‘The entries are 

in my books. 
136 Ques. 99. Will you look at those entries and bring me a 
memorandum of the rates at which this article was furnished 
S. N. Smith and Co. by Park and Sons during the period men- 
tioned ? 

Ans. It isn’t necessary for me to look; it’s $84. I will bring you 

such a memorandum. 


JANUARY 23D, 1885—12.30 p. m. 
Recess taken until 2 o’clock p. m. | 


S—263 
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JAN’Y 23p, 1885—2 o’clock p. m. 

Taking of depositions proceeded. 

The witness here stated that he desired to correct his testimony 
already given as follows: 

Instead of buying out Mr. Park in 1877, as stated, I bought him 
out in 1876. The legitimate business of S. N. Smith & Co. while 
Park was a member of said firm was simply the handling of Oliver 
Crook & Co.’s medicines. I never had any interest in “ Wistar’s Bal- 
sam,” and, furthermore, there was never any “ Wistar’s Balsam ” 
handled by me or the firm while he was a partner. The books don’t 
show any such transaction. 

Ques. 100. Do you say that you filled no orders for “ Wistar’s 
Balsam” during those years that Park was interested with 

you? 
137 Ans. I think I did not. I haven’t anything to show it. 
Ques. 101. State whether or not you sent any orders from 
the Pacific coast to him or to Park and Sons during that time. 

Ans. I hav-n’t any recollection of doing so. 

Question 102. Can you now state when you first began to ship 
this balsam to Reddington and Co. ? 

Ans. I think it was 1877. 

Ques. 108. Had you previously shipped any to the Pacific coast ? 

Ans. Don’t think I had. 

Ques. 104. What sort of books have you which will show your 
shipment of this balsam during the past ten years? Please describe 
them. 

Ans. I hav-n’t anything but my regular books 
that shows the sales, but not the shipments. 

Ques. 105. Describe the style of entries in that book and in what 
way it shows the sale. 

Ans. It charges the party with the goods that I sold the goods to. 

Ques. 106. Have you never kept an “ invoice book ? ” 

Ans. Certainly—that is, | mean a book showing my purchases ; 
that’s what I mean by an “invoice book.” I have no invoice book 
showing mv sales. 

Ques. 107. Doesn’t that show your shipments ? 

Ans. This invoice book I speak of does not. 
138 Ques. 108. Have you not been in the habit of sending a 
bill or statement with your shipments; and, if so, have you 
not in some form or other, other than in your ledger, made en- 
tries of those statements or bills; and, if so, where are they ? 

Ans. I have endeavored to keep them in a copy-book or to keep 
a copy of them. 

Ques. 109. Are those in your letter-book or in some other copy- 
book or books ? 

Ans. In my letter-books. 

Ques. 110. Will you produce to the notary all copies of such state- 
ments of shipments to parties on the Pacific coast during the past 
ten years and allow him to attach copies thereof to this deposition ? 
You may point out to him such as pertain to such shipments and 
let him copy those only. 
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Ans. I will, providing I’m obliged to—that is, providing it is 
legal and you have a right to them. 
ques. 111. Have you taken any advice from lawyers or others 
touching the matter of producing the books and papers that I have 
asked for to-day ? 
Ans. I have not. 
Ques. 112. Has one of the Mr. Parks, defendant herein, had ac- 
cess to any of the books to which I have referred to-day ? 
Ans. Only as I showed him the account. 
Ques. 113. Did you communicate with the Messrs. Parks 
139 after adjournment yesterday ; and, if so, how ? 
Ans. | did, by telephone. 
Ques. 114. Did you explain to them what I had called for? 
Ans. No, sir. 
Ques. 115. Were there any of them present vesterday at the exam- 
ination ? 
Ans. No, sir. 
(Jues. 116. But they came up to-day, did they, at your solicitation ? 
Ans. Well, I can’t say whether they came at my solicitation or 
not; I suppose they came to look at their interest. 
Ques. 117. While Park was your partner did you deal in Crook’s 
Wine of Tar? 
Ans. Yes, sir. 
Ques. 18. Did the Parks deal in it at the same time ? 
Ans. Yes, sir. 
(ues. 119. Who was the proprietor of it at that time? 
Ans. Mr. Park and myself were the proprietors. 
Ques. 120. Was it dealt in by Park and Sons as well as by 8S. N. 
Smith & Co. at that time ? 
Ans. I don’t know. I don’t know whether Park and Sons existed 
at that time. 
Ques. 121. Was Park’s “ Cincinnati house” dealing in it? 
Ans. Yes, sir: I sold them “ Wine of Tar.” 
Ques. 122. Am I to understand that you and Park were 
140 the proprietors and not “ Park’s Cincinnati house,” at that 
time, of the “ Wine of Tar?” 
Ans. Yes; that is it. 
Ques. 123. Do you deal in this “ Wine of Tar” now? 
Ans. Yes, sir. 
Ques. 124. Did you have revenue stamps of the description that I 
now show you in connection with the “ Wine of Tar?” 
Ans. Yes, sir. 
Ques. 125. During what period of time did you have those ? 
Ans. From 1874 until the act touching proprietary medicines was 
repealed. 
Ques. 124. Do you remember of ever furnishing any of those to 
Messrs. Park and Son? 
Ans. I did. 
Ques. 127. When, and under what arrangement with them, and 
for what purpose ? 
Ans. Mr. Park, being a partner in the house here, took them at 
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the same price as they cost us here. The house here furnished him 
at the same price that they cost us here. I furnished them, I sup- 
pose, to stamp their medicines. 

Ques. 128. What medicines? 

Ans. Their proprietary medicines—Park’s. 

Ques. 129. Had he or not stamps of his own adapted to his own 
medicines ? 

Ans. I don’t know anything about it. 

Ques. 130. Is it or not a fact that you, from time to time during 

the existence of the revenue law touching proprietary medi- 
141 ~~ eines, made the original or first sales of this “ Wistar’s Bal- 

sam,” placing upon it your own stamps designed for “ Crook’s 
Wine of Tar?” 

Ans. No, sir; it is not a fact. 

Ques. 131. Have you any distinct recollection of ever furnishing 
Mr. Park or Park and Sons with the stamp above referred to? 

Ans. Yes, sir. 

Ques. 132. Can you state any of the circumstances that enable 
you to remember it? 

Ans. When he sent for any it was sent to him, and he could 
have ordered them himself, if he’d wanted any, right from Wash- 
ington. 

Ques. 133. The question is whether you have any distinct recol- 
lection of his ever ordering them from you; and, if so, whether you 
know of any reason he had for using your stamp? 

Ans. Yes; I recollect of his ordering them. I presume he pre- 
ferred to use them. 

Ques. 134. Did he tell you so or is it a mere supposition on your 
part? 

Ans. It is a supposition. 

Ques. 135. State what the paper is, to which the stamp is attached, 
to which I have called your attention. 

Ans. That looks to me like a wrapper for “ Wistar’s Balsam of 
Wild Cherry” used by Park. 

(The paper referred to by the witness in last question and 
142 ~— answer is for the purposes of identification marked Exhibit 1 
and signed with my initials, and is hereto attached.) 


Ques, 136. Having looked at your book, can you now state what 
the balsam you have testified was shipped by you to the’ Pacific 
coast netted you after the deductions for freight ? 

Ans.— 


Sept. 23, ’79, I shipped Reddington & Co. 2 gross; I collected from them___ $160 00 
Jan’y 1, ’80, 7 4 ] ‘4 se aoe 77 86 
Sept. 14, 81, 4 4 l $e ‘ ee 
Feb’y 1, ’82, 6 4 I e oe : 77 68 
Sept. 7, 82, v “ 1 “ ‘ i. 722 
Mar. 6, ’83, oe l 4 te hls 78 3 
May 19, ’83, 6 ] be pen 78 39 
Dec. 12, ’83, 6 ] 78 39 


Ap. 11, 88, I shipped Jos. Hahn & Co. 1 gross balsam, and also 1 gross 
Smith’s Wine Syrup, and collected on whole -_..___.__-________._____. 166 3 
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Ques. 137. Since you bought out Park have you kept this article 
in stock in Dayton ? 

Ans. Well, I occasionally would have some, but not to keep it. 
At one time I had quite a quantity. 

Ques. 1388. When was that ? 

Ans. I can’t give you the date. 

Ques. 139. Approximately ? 

Ans. Can’t do it. 

Ques. 140. As you received these orders from the Pacific coast 
how did you fill them ? 

Ans. Well, I had the goods shipped to them. 

Ques. 141. From where? 
145 Ans. Sometimes from here, sometimes from Cincinnati. 
Ques. 142. Who shipped them from Cincinnati ? 

Ans. I ordered John D. Park and Sons to do it. 

Ques. 143. To whom did they render the bill or bills ? 

Ans. They rendered the bills to me. 

Ques. 144. At what rates did they furnish you these goods? 

Ans. At their schedule rates. 

Ques. 145. What were the rates ? 

Ans. Most of the time I think they were $87.00 ; ail of those men- 
tioned in the statement already given, except the first one, were at 
$87.00. I can’t say what that was before freight was deducted. 

Ques. 146. Do you mean to say that you paid them $87.00 a gross 
for goods that netted you from $77.86 to $78.37 ? 

Ans. That’s what they billed them at. 

Ques. 147. Were you acting for yourself or for them in these trans- 
actions ? 

Ans. Well, if I went down there and thev’d take some goods of 
me at $84 and I’d take some goods of them, I was acting for myself. 
I was acting for myself at that time. 

Ques. 148. What, in fact, did you allow or pay them on these bills 
that they rendered to you for these goods, at the rate of $87.00 per 

gross, you selling same as you have stated above ? 
144 Ans. They got the freight charged back to them—John D. 
Park and Sons. 

Ques. 149. And you made nothing on these transactions ? 

Ans. Only when I made an exchange; when I took them straight 
I didn’t; if they pushed enough of my goods to make it an object 
I’d make something; but that you can’t tell anything about. 

Ques. 150. So you and Park were operating together to push yours 
and his goods in these matters ? 

Ans. W ell, I had no understanding about it; he knew very well 
I couldn’t push his goods. 

Ques. 151. Were you or not a sort of “ go-between” as between 
Park and Sons and these Pacific-coast purchasers in these transac- 
tions? 

Ans. Well, I don’t know what you'd call a “ go-between.” I sold 
the goods and collected the money, and Mr. Park got his pay; 
whenever there was an exchange he got my goods. 

Ques. 152. To what extent, if at all, have you shipped this “ bal- 
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coe 


sam” to points west of the Rocky Mountains under orders from 
parties in the East, you rendering the bills toand being paid by these 
Eastern parties ? 
Ans. Well, all these shipments that I have reported to you, with 
the exception of Hahn and Co., were paid by these EKast- 
145 ern parties—by Coffin, Reddington and Co. 

Ques. 153. Is it your testimony, Mr. Smith, that you have 
never made any other shipments of this balsam to points beyond 
the Rocky Mountains than those you have named ? 

Ans. I don’t understand that to be my testimony. I have given 
my testimony just as you have asked the questions. 

Ques. 154. What other shipments than those named have you 
ever made to those points? 

Ans. I find upon my books an entry, in 1877, of or a charge to 
these parties for ($776.40) seven hundred and seventy-six and 7% 
dollars’ worth—that is, ten gross—I mean to Coffin, Reddington & 
Co. 

The entries of this shipment is as follows : 


1877. 

IE, | Sar cts ccisabsatse tal isciadinsgssmcee-echrigentibecninieininis nanan siexioen $776 40 
{ also find on the books the following entry : 
1878. 

July 26. (5 gross, I think, judging from amount)-----~--- $383 43 


Ques. 155. Were these shipped from Dayton or from Cincinnati ? 

Ans. I am unable to say. 

Ques. 156. Are you able to say what you allowed Park and Sons 

for these lots of goods? 
146 Ans. They were allowed the amounts mentioned in the 
lastanswer; but whether I paid them in cash or goods I can’t 
say. 

Ques. 157. Have you now given all the shipments, so far as vou 
know, that you have ever made or ordered to be made of this balsam 
to points beyond the Rocky Mountains, either from Dayton, Cincin- 
nati, or any other point, including St. Louis and Chicago ? 

Ans. I don’t recollect of any other shipments being made by me 
or ordered to be made. 

Ques. 158. Have you been in the habit, within the past five or six 
years, of having Park and Sons ship this balsam on your order to 
points this side of the Rocky Mountains; and, if so, to what extent 
and under what arrangement? 

Ans. Well, for instance, if I was in St. Louis and could get an 
order I’d send it to him. I may have donesoand may not. I can’t 
say to what extent——— 

Ques. 159. In such cases would you or not credit him with the 
whole proceeds, or how would you treat the transaction ? 

Ans. If [ had goods here and shipped them I’d credit him with 

the proceecs. Ifit was sold less freight, and sold here, I’d 
147 ~— credit him with proceeds. It’s according to how it was sold. 
Ques. 160. State whether or not, throughout all this terri- 
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tory this side of the Rocky Mountains, you were authorized to sell 
am balsam at what you term the regular rates, less the freight to 
the different points to which it was to be shipped. 

Ans. It depended upon the quantity about the freight. Their 
quantity was five gross. The rule was that we might sell 5 gross, 
less freight. We sometimes broke the quantity to 23, and even as 
low as one. 

(Jues. 161. You can at the present time, can you not, under your 
relations with Park and Sons fill orders on these terms? 

Ans. I have no relations whereby I could do it; don’t know 
whether I could or not. I haven’t sent them an order for some 
time. 

Ques. 162. While you were acting for Park in St.Louis on what 
terms did you sell this balsam for Park as to rates or price, if you 
remember 

Ans. I baltaws their price was eighty-four dollars to the trade. I 
sold the goods there; Park paid the freight. 

Ques. 163. Who has kept your books and aided you in this 

selling and shipping of goods during the past six or eight 
148 _—s years 3 Give their names and where they can be found. 
Ans. Well, I’vedone my own selling the goods. John Kramer 
has done the shipping; he is over there with me now; he marked 
the goods. A gentleman by the name of Hollingsworth—Decatur 
Hollingsworth—kept my books; he was with me 2 or 3 years. 
Kramer ’s been with me all the time. Hollingworth ’s in Kansas. 
Mr. Eichelberger is my general man; keeps my books; he’s been 
with me four or five years. 


Cross-examination on behalf of defendants: 


Ques. 164. Where did the parties to whom the balsam in question 
‘hat vou sold for Park, and from whom you obtained orders there- 
for to be filled by Park, reside—that is, in what States ? 

Ans. They resided in Missouri, Kansas, Nebraska, lowa, Wiscon- 
sin, Minnesota, Illinois, Michigan, and perhaps a few in Ohio. 

Ques. 165. If the price per dozen or gross were fixed by you in 
such sales or in taking orders state what it was. 

Ans. Our prices were $84.00 per gross at that time and $7 50 by 
the dozen. 

(ues. 166. What was the latest year in which any such 
149 sales were made or orders taken by you? 
Ans. I couldn’t state what the latest year was. 

Ques. 167. Before the adjournment at noon you stated, in answer 
to questions 95 and 96, that J. D. Park was interested in the profits 
made by you on sales of Wistar’s Balsam, “and that he was credited 
on the booksof the partnership between him and you with those sales.’ 
State now whether you have examined your books, since answering 
those questions, of the accounts of the partnership, and say whether 
there is any such entry therein. (I refer to the sales to parties in 
California.) 

Ans. I have examined the books and find that during our part- 
nership there was no shipment of “ Wistar’s Balsam ” to California ; 
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hence he had no credits. Of course I hav-n’t gone over the whole 
account; there might have been a dozen or two shipped for my own 
use or to other points, but none went to California. 

Ques. 168. In answer to question 154 you have stated there were 
two shipments of “ Wistar’s Balsam” to Coffin, Reddington & Co. 
Will you state, if you remember, to what points those shipments or 
either of them was made? 

Ans. No; I don’t know where they were made. 


150 Re-examination on behalf of complainant: 


Ques. 169. Have you ever made any shipments to Coffin, Redding- 
ton and Co. to any other point than California, so far as you can 
remember ? 

Ans. I don’t remember whether I shipped them goods to any other 
point or not. I have shipped them other goods, aside from “ Wis- 
tar’s,” to New York. I don’t remember whether I shipped these to 
New York or California, or where. 

Ques. 170. Have you any means of determining to what point 
you shipped those goods ? 

Ans. I don’t know that I have or have not. 

Ques. 171. Will you look at your papers and books to-night, and 
if you find anything which will enable you to fix the matter re- 
port it to the notary ? 

Ans. I have no objection. 


SULLIVAN N. SMITH. 


(Jan’y 23d, 1885, 5.30 o'clock p. m.—The further taking of these 
depositions adjourned, to enable witness to make the report men- 
tioned in last question, until January 24th, 1885, at 10 o’clock a. m.) 


151 January 24th, 1885, 10 o’clock a. m.—Adjourned until 2 
o'clock p. m. 


January 24th, 1885, 2 o’clock p. m.—The further taking of these 
depositions proceeded as follows : 


In reply to R. question No. 171 the witness states : 


[ have found upon my copy-book, under date of June 20th, 1877, 
a charge to Coffin, Reddington and Co., New York city, of 10 gross 
of “ Wistar’s Balsam ;” but I find nothing upon examination ‘of my 
books and papers which enables me to state to what points the goods 
referred to in the last question were shipped. 

I also find upon my copy-book a charge of 5 gross of “ Wistar’s 
Balsam” to Coffin, Reddington and Co., New York city, under date 
of July 23d, 1878. Ido not find anything which enables me’ to 
state to what point the goods mentioned in either of these charges 
were shipped. I find that the freight on the ten-gross charge was 
sixty-three 4%5’y ($63.60) dollars, and upon the five gross, thirty-six 
yuo ($36.57) dollars. 

SULLIVAN N. SMITH. 
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152 THE Strate or OnIo, 


Montgomery County, | ” 


i, George R. Young, a notary public in and for said county of 
Montgomery and State of Ohio, duly commissioned and qualified, 
do hereby certify that the above-named Sullivan N. Smith was by 


me first duly sworn to testify the truth, the whole truth, and nothing 


but the truth in the cause mentioned in the caption prefixed to the 
foregoing deposition, and that the foregoing deposition by him 
subscribed was reduced to writing by me and subscribed by the 
said witness in my presence, and was taken at the time and place in 
the annexed notice specified, and was continued from day to day 
and time to time as above set forth. 

And that I am not counsel, attorney, or relative of either party to 
said action or otherwise interested in the event of said suit. 

In testimony whereof I have hereunto set my hand and official 
seal this 24th day of January, A. D. 1885. 

[SEAL. ] GEORGE R. YOUNG, 
Notary Publicin and for Montgomery County, Ohio. 


153 And afterward, to wit, on the 21st day of February, in the 

year last aforesaid,came the said respondents herein, by their 
said solicitors, and filed in the clerk’s office of the court aforesaid in 
this cause their certain exceptions to the depositions of John H. 
Francis and others, theretofore filed herein, clothed in the following 
words and figures, to wit: 


154. Def’ts’ Exceptions to Depositions of John H. Francis and Others. 
United States Circuit Court, Southern District of Ohio. 


S. W. Fowres & Co., Complainants, 
vs. 
Jno. D. ParK & Sons, Defendants. 


Exceptions to depositions by defendants. 


The defendants except to the depositions of John H. Francis on 
the following grounds, to wit: 

1. To the 27 question and answer of the direct examination, be- 
cause the matter of the answer is incompetent. : 

2. To the 30 questions and answers thereto, because the question 
and answer are irrelevant and incompetent. 

3. To the 31, 32, 33, & 34 question- and answer- and each of them, 
because the matter thereof is incompetent and irrelevant. 

4. To the 36, 37, & 38 question- and answers thereto and-each of 
them, because incompetent and irrelevant. 

5. To 39, 40,41,& 42 questions and answers and each of them, 
because incompetent and irrelevant. 

6. To 43, 44,45, 46, 47, and 48 questions and answers thereto and 
each of them, because incompetent and irrelevant. 

7. To 49, 50, 51, 52, & 53rd question- and answer- thereto and 
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each of them, and to Exhibits No. 1 & 2 and each of them, 
because incompetent and irrelevant. 

155 8. To answer to question 58, cross-examination, because not 
responsive to the question. 

9. To answer to question 59, cross-examination, because incompe- 
tent and irrelevant. 

10. To questions 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 78, 
74, 75,76, 77,78, & 79 and answers thereto and each of them, because 
irrelevant and incompetent. 

To the deposition of Jno. F. Henry, as follows: 

To questions 13, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 31, 32, 33, 34 and the answers thereto and each of them, and 
to Exhibits Nos. 3 & 4 and each of them, because irrelevant and 
incompetent. 

2. ‘To questions 35, 36, 37, 38, 39, 40, 41, 42, 48, 44, 45, 46, 47, 48, 
49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, & 65, and 
the parties now referred to in question 35 and pamphlet referred 
to in question 59 and to each of them, because irrelevant and incom- 
petent. 

3. To questions, on cross-examination, 66, 67,68, 69, 70, 71, 72, 73, 
74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 
95, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 
& 109, because irrelevant and incompetent. 

4. 'To the entire redirect examination and te each question and 

answer thereof, because irrelevant and incompetent. 
156 To the deposition of James Higgins on the following 
grounds, to wit: 

1. To the 9th, 10, 11, 12, 13, 14, 15, & 16th questions and the an- 
swers thereto and each of them, in the direct examination, and to 
the bill referred to in the 9 question, because irrelevant and incom- 
petent. 

2. ‘To the answer to question 20 of the cross-examination, because 
not responsive to the question and irrelevant and incompetent. 

To the deposition of Isaac Sherwood Coffin on the following 
grounds, to wit: 

1. To the 11, 12, 15,14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27 questions and the answers thereto and to each of them, because 
irrelevant and incompetent, and defendants pray that the parts of 
said depositions to excepted so may be suppressed. 

OHARA & BRYAN, 
For Defendants. 


157 And afterward, to wit,on the 25th day of February,in the year 

last aforesaid, came the said respondents herein, by their said 
solicitors, and filed in the clerk’s office of the court aforesaid in this 
cause their certain exceptions to the deposition of S. N. Smith, 


theretofore filed therein, clothed in the following words and figures, 


to wit: 
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158 Def’ts’ Exception- to Deposition of 8. N. Smith. 


United States Circuit Court, Southern Dist. Ohio. 
S. W. Fow re, &c., Compl’ts, 
against 
Jno. D. Park & Sons, Def’ts 


Iuxception to S..N. Smith’s deposition. 


The defendants excepted to the deposition of S. N. Smith, taken 
herein on behalf of the complainants, on the following grounds, to 
wit: 

|. To the 29 question and answer thereto, because the same is in- 
competent as testimony, being a mere interpretation by the witness 
of his last preceeding answer. 

2. ‘To the 59 question and answer thereto, because incompetent. 

3. To the 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 
07, 08, 09, 60, 61, 62, 63, 64, 72, 74, 75, 76, 77, 78, 79, 80,82, 83, 84, 85, 
86, 104, 105, 106, 107, 108, 109, 110, 111, 112, 118, 114, 115, 116, 117, 
118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 

33, 134, 155, 136, 137, 138, 159, 140, 141, 142, 143, 144, 145, 146, 
147, 148, 149, 150, 151, 152, 158, 154, 155, 156, 157, 158, 159, 160, 
161, 162, 165, 171, and to each question and answer, because the tes- 
timony elicited is Incompetent and irrelevant, and to the papers re- 
ferred — in questions and answers 124 and 135, because incompetent 

and irrelevant, and to each and all copies or extracts from 
159 the account books of the witness, because incompetent and 
irrelevant as testimony in this cause,and pray that the same 
may be suppressed. 
OHARA & BRYAN, 
For Defendants. 


160 And afterward, to wit, on the 4th day of April, in the year 
last aforesaid, an entry was made upon the journal of the 
court aforesaid in this cause clothed in the following words and 
figures, to wit: 

Journal Entry W, 81. 
SETH W. FowLe & SONS ) 
Us. >Chancery. 3624. 

JOHN D. Park & Sons. 


Upon application to the court, leave is granted the complainants 
to file an amendment to their bill in this cause forthwith, and the 
same Is filed. 


And afterward, to wit, and on the day and year last aforesaid, 
came the said complainants herein aforesaid, by their said solicitors, 
and filed in the clerk’s office of the court aforesaid in this cause their 
said amendment to bill clothed in the words and figures following, 
to Wit: 
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16] Amendment to Complaint. 


Circuit Court of the United States, Southern Dist. of Ohio. In 
Equity. 


Seru A. Fowie & Horace 8. Fowner, Partners as Seth W. ) 
Kowle and Sons, 
Us. 7 0624. 
Jno. D. Park, AmBro R. Park, & Goprrey F. PARK, 
Partners as John D. Park and Sons. 


Now come the complainants and, by leave of court, amend their 
complaint by inserting after the words “and that the defendants 
may be decreed to pay the complainants what, upon the taking of 
such account, may be found due them for their losses and damages,” 
in the prayer of said complaint, the following words, to wit: “And 
also all damages and losses which they, the compl: uinants, have sus- 
tained in consequence of the violation of duty and contract as afore- 
said on the part of the defendants, the whole damage and injury so 
sustained, including such loss of profits, amounting, as they aver, to 
the sum of fifteen thousand dollars ($15,000.00).” 

McGUFFEY & MORRILL, 


Solicitors for Complainants. 


162 And afterward, to wit, on the 3d day of June, in the vear 

last aforesaid, came the said complainants herein, by their 
said solicitors, and filed in the clerk’s office of the court aforesaid in 
this cause certain depositions theretofore taken herein on their 
behalf clothed in the following words and figures, to wit: 


163 Complainants’ Testimony. Depositions of G. F. Park and Others. 


STATE OF ONTO, .. 
Hamilton Counyt, ‘Be 


Case No. 3624, Pending in U.S. Circuit Court for Southern Dist. of 
Ohio. 


Seto A. FowLe & Horace 8. Fowrs, Partners as Seth W. Fowle 
& Sons, Complainants, 
vs. 
JOHN D. Park, AMBro R. Park, & Goprrey F. Park, Partners 
as John D. Park and Sons, Defendants. 


The above-named defendants will take notice that on Thursday, 
the 12th day of February, A. D. 1885, the complainants above named 
will take the depositions of sundry witnesses, to be used as evidence 
in the trial of the above cause, at the law office of McGuffey & Mor- 
rill, room 11, College b’ld’g (1083 Walnut St.), Cincinnati, Ohio, in 
the county of Hamilton, in the State of Ohio, between the hours of 
eight o’clock a.m. and six o’clock p.m. of said day, and that the 
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taking of the same will be adjourned from day to day between the 
same hours until they are completed. 

Service of the above notice is acknowledged and proof of the offi- 
cial character of the officer before whom the said depositions may 
be taken is by agreement waived ; also all exceptions as to time. 

Done this 9th day of Feb’y, 1885. 

McGUFFEY & MORRILL, 
Attorneys for Complainants. 
O'HARA & BRYAN, 
Attorney- for Defendants. 


164. Deposition- of sundry witnesses, taken before me, Chas. M. 
Hepburn, a notary public in and for the county of Hamil- 
ton, State of Ohio, pursuant to the annexed notice and at the time 
and place therein specified, to be read in evidence on behalf of 
the complainants in the case in which Seth A. Fowle and Horace 
S. Fowle, partners as Seth W. Fowle and Sons, are complainants 
and John D. Park, Ambro R. Park, and Godfrey F. Park, partners 
as John D. Park and Sons, are defendants, now pending in circuit 
court of U.S., southern dist. of Ohio, in equity, No. 3624. 


Present, on behalf of complainants, H. A. Morrill; present, on be- 
half of defendants, none until Wednesday morning, Feb’y 18th, 10 
o'clock, when J. O’Hara, of counsel for def’ts, appeared. 


STEPHEN M. McKenzir, of lawful age, being by me first duly cau- 
tioned and solemnly sworn, deposes and says as follows: 


Ques. 1. State your name, residence, and business, and how long 
you have been engaged in such business. 

Ans. My name, Stephen M. McKenzie; age, 50 years; residence, 
178 Richmond street, Cincinnati; business, proprietary medicine 
business of the firm of J. N. Harris & Co., Limited. It has been 35 

years since I went into the concern as a boy. 
165 2. What are your particular duties in connection with the 
business ? 

Ans. I have been a sort of general manager next to Mr. Allen. 

3. State whether or not you are familiar and have been for the 
last six or eight years familiar with the correspondence of the firm 
and the orders it has received for goods to be shipped. 

Ans. Yes; I am famiiiar with ali the correspondence, and am very 
particular with the orders. 

4. State whether or not you have had dealings in the Jast six or 
eight years with John D. Park and Sons. And, if so, what was the 
nature of those dealings and subject-matter of them ? 

Ans. We have had dealings with John D. Park and Sons ever 
since they were a firm, buying of them and sold to them—buying 
their goods and selling them ours. 

5. What description of goods did you buy of them? 

Ans. We bought anything in their line that we had an order for 
and didn’t have ourselves. 

Q. State whether or not you bought of them or ordered of them 
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ai “Wistar’s Balsam of Wild Cherry;” if so, to what extent, during 

: what period of time, and to what points it was shipped, so far as you 
can state. 

Ans. We have bought “ Wistar’s Balsam” of them and 

166 anything else that they had, but how much, particularly of 

Wistar’s Balsam—lI don’t believe we have ever bought as 

much as a gross and a half of them at the outside. 

7. Have you or not sent to them orders for Wistar’s Balsam from 
your customers to be filled by them; and, if so, to what extent and 
from what points did these orders come? 

Ans. Never sent them an order to be filled by them. 

8. Have you any knowledge of any such orders being sent through | 
. your house to them? 

, Ans. We have never received an order to them through us. 
9. Have you had any correspondence at any time with parties on 
the Pacific coast in regard to procuring a supply of this balsam ? 
Ans. We had an order from a firm in San Francisco or Sacra- 
mento—Kirk, Geary & Co., I believe—for a gross. This is the only 
order for that amount, from that part of the country or anywhere 
else, that we have received for this balsam; it was several years 
ago. 
10. In what way did you fill this order, and how was it shipped ? 

Ans. We received a letter, from this firm with an order, and we 
sent up to Jolin D. Park and Sons for a gross of the balsam, and 
shipped it by rail to,California. 

11. Who slfipped it, and from what house did it go? 
167 Ans. It was shipped from our house by the man who hauls 
our goods, on our bill of lading. 

12. In what way did you communicate with John D. Park iu re- | 
gard to the matter; did you send the order, communicate by let- ; 
ler—how ? ! 

Ans. Well, | don’t remember how. We would probably, in such 
a case, send up a note by a boy, who would bring back the things 
ordered if he could carry them; otherwise we would have them sent 
to us. 

13. Have you the copy of the bill or invoice showing by whom 
and on what terms this balsam was shipped; and, if so, will you 
furnish me a copy or allow me to take a copy ? : 

Ans. I presume we have one, as we have all our business papers 
intact. For myself I have no objection to your having a copy. | 

14. State, if you are able, on what te.ms you bought and on what 4 
terms you sold this balsam. 
ae | Ans. I couldn’t say exactly what the terms were without referring 
HH to our books. I will look at our books for the purpose of answéring 
this question and to ascertain the date of the transaction. 
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a 15. Are you able to recall any other shipments of this article to : 
a the Pacific coast or elsewhere ? : ‘ 
Ans. I am ‘sure that we never sent any other lot to Cali- 

168 fornia. We have sold so little that I can’t remember ship- ‘ 

ping any other at all anywhere, but we probably furnished ; 


a few bottles now and then to some of our customers. 
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16. Have you any knowledge of Park and Sons shipping this 
article to the Pacific coast during the last six or eight years? 

Ans. I have no knowledge of it. I know nothing about their 
business, except such as is transacted between their house and ours. 

J7. Have you had any dealings with or correspondence with S. 
N. Smith, of Dayton, in regard to this article within the past six or 
eight years ? 

Ans. We have not. We have no correspondence with Mr. 8. N. 
Smith at all. 

18. Have you personal knowledge of all the correspondence and 
dealings of your house such as would enable you to know if their 
had been any handling of this article other than what you have 
stated ? 

Ans. I have. There has not been any; could not be any without 
my knowledge. 

19. Will you please look at your books and correspondence, so far 
as is practicable, and inform yourself as to what other transactions 
in this article, other than the one named, you have had? Report 
the result of your investigations to the notary at your earliest con- 

venience. 
169 Ans. I am perfectly willing to do so if I think I can find 
any evidence of such transactions. 

20. State whether or not you deal with Crane & Bingham, of San 
I’rancisco. | 

—. Wedo not. 

21. Have you had any dealings or correspondence touching this 
article with parties east of the Alleghany Mountains during the 
past six or eight years, or at any time? 

Ans. We never had; the only transactions we have had is this one 
California article. 


STEPHEN M. McKENZIE. 


(Adjourned until 3.30 p. m., Thursday, Feb’ry 12, to give witness 
opportunity to examine books and papers.) 


Tuurspay, Feb’ry 12—3.30 p. m. 
Witness, S. M. McKenzie, furnishes two papers, marked *‘ Exhibit 
A” and “Exhibit B” and made a part hereof, as the result of his 
investigations. 
(Adjourned until Friday, Feb’ry 13, 1885, 9.50 a. m.) 
Fripay, Feb’ry 13, 1885. 
Taking of testimony resumed pursuant to adjournment, 8S. M. 
McKenzie testifying: 
22. Look at the paper I now submit to you and state what it 
Is. 
170 Ans. It is a copy of the original bill of lading for June 2, 
1883, of 6 boxes of Wistar’s Balsam shipped to Kirk, Geary 
and Co., in Sacramento, being the balsam referred to vesterday as 


shipped to them. 
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23. Please state what the paper I now hand you 1s. 

Ans. It is the correct copy of the original bill sent to Kirk, Geary 
& Co., Sacramento, for six boxes of Wistar’s Balsam, June 2, 1888, 
being for the balsam referred to in last answer. 

24. How many dozen did these six boxes contain ? 

Ans. Two dozen each. 

25. What did vou receive, nett, for this lot of balsam ? 

Ans. I shall have to look at the books again for this. 

26. What did you pay Park and Sons for this—the amount that 
vou received nett or a different sum ? 

Ans. We paid whatever we received nett and made nothing on it. 
We gave them credit for the amount of the bill, $87.00, and charged 
them back with the difference deducted for the freight, whatever 
that was. 

27. Did you know, at the time you shipped it, that they would 
assent to that arrangement; and, if so, how ? 

Ans. I do not remember whether this arrangement was made be- 

fore or after the shipment? 
17] 28. With whom did you adjust this matter of deducting 
the freight-—which of the Parks? 

Ans. I can’t say which one of them it was. I know it was one of 
the firm. Possibly I sent a note to them. 

29. State whether in that connection you explained to the party 
where to ship to. 

Ans. I can’t say certainly that I did or did not; may have done 
so or may not. 

30. According to vour course of business, if vou deducted the 
actual freight, would you or not have told them the point to which 
you shipped it? 

Ans. It is not policy or business to do so, but I may have done so 
or might do so. 

31. Did you at that time have any knowledge of their having a 
rule by which a fixed amount for freight was deducted without re- 
gard to the point to which the shipment was made ? 

Ans. I know nothing about their rules or prices. 

82. Have you any knowledge what member or employé of your 
firm communicated with Park and Sons in connection with this 
transaction ? 

Ans. I don’t know. I only know what the books show: I can’t 
recollect the circumstances. It was more likely that I did rather 
than anybody else. 

33. Now, will you state what you paid Park and Sons for this 
Wistar’s Balsam in your settlement with them, and, if less than 

$87.00, whether you paid freight on these goods, and whether 
172 ~=this was the amount you deducted in your settlement with 
Park and Sons, and also state the amount of that freight? 

Ans. In settlement we credited them with full amount the bill 
for the goods—$87.00—on July 2d,’83. We charged Park and Son- 
back with the freight, $7.20; that full amount, $7.20, which was de- 
ducted from the $87.00—that is, Kirk, Geary & Co. remitted to us 
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$79.80, they paying the freight out of the $87.00, and this we paid 
Park and Sons. 

STEPHEN M. McKENZIE. 


173 GopFREY F. Park, of full age, being first by me duly cau- 
tioned and sworn, deposes and says as follows: 


1. Please state your name, age, business, and how long you have 
been in such business, and whether or not you are one of the de- 
fendants. | 

Ans. G.F. Park; 33 years; wholesale patent medicine. I believe 
I am one of the defendants. 

2. What is the style of your firm, who are members of the firm, 
amd how long have they respectively been in such firm ? 

Ans. John D. Park and Sons. John D. Park, A. R. Park, and G. 
F. Park. John D. started the firm in 1841. I think A. R. Park 
and I came in together about 1875 or 1876. 

3. How long have you been engaged in helping to carry on the 
business of either John D. Park or John D. Park in connection with 
other parties ? 

Ans. I think about sixteen or seventeen years. 

4. What have been your duties in connection with the carrying 
on of this business? 

Ans. Traveller, cashier, shipping clerk. 

5. State whether or not you have been familiar with all the eor- 
resporndence of and shipments made by this firm during this period. 

Ans. No; not during this time. 

6. During what period have you such familiarity, if at all? 
174 Ans. I know nothing about the correspondence during 
any time. The shipments I am familiar with whenever | 

lave been in the house and employed as shipping clerk. 

7. During what period of time have you been employed as ship- 
ping clerk ? 

Ans. Off and on since, probably, 1871. 

8. During this time who else than yourself has had charge of the 
shipping or had to do with the shipping ? 

Ans. I think my brother Charles. 

9. For how long a period has he had something to do with the 
shipping and where is he now? 

Ans. I don’t remember how long he has been doing the shipping. 
He has been employed as traveler for over a year. He is, I sup- 
pose, at home now. For about a year before he commenced travel- 
ling he did the shipping. He is a man of about twenty-two years. 
During my absence he may have done the shipping. 

10. Who besides yourself and Charles, if any, has had to do with 
the shipping since 1871? 

Ans. I don’t remember. 

11. Do you know whether any one has? 

Ans. I couldn’t say. I hardly think so. We two have attended 
to about all of it. 

12. What clerks or employés have you had in your house, aside 
from members of your own family, since 1871? 
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175 Ans. I couldn’t name them without referring back to the 
pay-rolls, &e. 

3. Will you please give me the names of such clerks or em- 
ployés as you now have or as you have had in the last seven years, 
as well as you can remember, and their places of residences ? 

Ans. Now we have S. R. Park, of our family ; William Park, of 
our family—both brothers of mine; James B. Sanford, Robert E. 
McGeorge, Chas. Schultz, Joe Umblo; these last two are laborers 
and have nothing to do with the business affairs. McGeorge is an 
entry clerk. 

14. How long have Sanford and McGeorge been with you ? 

Ans. McGeorge has been with us probably five years or six ; San- 
ford about three or four years. 

15. Who did the work of Sanford, McGeorge, and your brother 
Charles, respectively, prior to their employment? 

Ans. Sanford has charge of the advertising department, which 
was started when he was taken in. Susie Park, a sisfer, did the 
work of McGeorge before his time. [I and my brother Ambro trav- 
elled before Charles. 

16. Who has had charge of the correspondence since 1871? 

Ans. I think my brother, A. R. Park, did when he has been 

present. 
176 17. Who had charge of it when he was not present ? 
Ans. I couldn’t say; I guess it took care of itself. 

18. Who opened, read, and answered the letters ? 

Ans. My father opens them generally when he is present; A. R. 
Park answers them if there any to be answered; when my father is 
not present my brother, A. R., probably opens the letters. 

19. State whether or not all business letters since 1871 to the firm 
have been preserved. If not, in what form, and what has become 
of them ? 

Ans. I don’t think that the letters are preserved at all, unless they 
have been of great importance. I think they file them away for a 
year or two, or did so until about three years ago, when we got a 
patent letter file, and since then we keep the important letters. 

20. How far back have you preserved and and have accessible the 
business letters to your firm ? 

Ans. I don’t know. 

21. Where are such letters as you have? | 

Ans. Some may be in the safe; some probably in the warehouse. 

22. Have you not these letters labelled and filed away so that they 
are accessible to you. : 

Ans. I never had anything to do with the letters or filing them 

away or marking them. ; 
177 23. Who knows more about this matter than yourself?’ 
Ans. I don’t know who would know more; my brother 
Ambro would probably know. i 

24. State whether or not you know of any custom in your house 
during the past six or eight years of labelling and filing away for 
preservation business letters coming to the house during the past 
six or eight years. 
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Ans. I don’t know how long we have had the patent letter file ; 
since then we have, I guess, kept the business letters; before that 
the letters were thrown away after a year or two; went as waste 
paper. | 

25. Do you know whether you have in existence any business 
letters received prior to your procuring this patent letter file ? 

Ans. I suppose there are sone. 

26. What has become of the orders you have received within the 
past six or eight years? 

Ans. Well, 1 suppose some were preserved, but the majority, I 
suppose, were thrown away ; all city orders, I know, were kept only 
three or four months; possibly a year. 

27. Have you used order books; if so, for how long a time and 
what has become of them? 

Ans. We don’t use order books; we use original orders. 
178 28. What entries, if any, are made when an order comes in, 
| and what when it is fil-ed, according to your course of busi- 
ness ? 

Ans. The name of the order, the date, and the number of items 
in a. bock; when the order is filled the goods are 


are recorded 
charged. 

29. What has become of the books in which such charges were 
made during the past six or eight years? 

Ans. I guess we have them. 

30. State whether these books show the residences of the parties 
buying the goods. 

Ans. I guess they do. 

31. State whether during the past six or eight years you have 
kept letter-press copies of your answers to business letters. If so, 
where are those letter books ? 

Ans. I suppose there are such books. I guess they are in the 
office. 

33. State whether or not during the last six or eight years you 
have kept invoice books showing shipments to parties. 

Ans. No, sir. 

34. What, if any, books have you showing the extent, nature, and 
destination of shipments of goods made by you during the past six 
or eight vears ? 

Ans. We keep no shipping books. 

35. When you make a shipment of goods what communication, if 
any, do you send to the consignee ? 

Ans. We send him a bill of the goods. 
179 36. State whether or not vou keep a copy of such bills; and, 
if so, in what way. 

Ans. The entry on the book is a fac-simile of the bill. 

o7. What book ? 

Ans. The sales book. 

38. Where are such sales books ? 

Ans. Somewhere in our building. 

39. Have you or not been in the habit of sending letters with such 
bills; and, if yea, have — kept letter-press copies of them? 
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Ans. I don’t know. 


40. State whether or not your firm deals in Wistar’s: Balsam of 


Wild Cherry; and, if so, to what extent. 


- . * 4 9 . 
Ans. Yes, sir; we sella pretty fair amount of it. I can't say 


exactly how much. 


41. Do you know anything of the existence of a contract between 
one Lewis Williams and Sanford and Park touching the manufact- 


ure and sale of Wistar’s Balsam of Wild Cherry ? 


Ans. I know of such a contract between a Williams and Sanford 


and Park. 
42. Where is this contract—in whose possession ? 
Ans. I think the original is in the safe. 
43. State whether or not you manufacture this balsam. 


Ans. Yes; we manufacture it and sell it. We, I suppose, make 


it from the recipe or formula referred to in the contract named 
above. 


180 (Adjourned till 2.30 p. m., Friday, Febr’y 15, ’85.) 


FrRIDAY—2.50 p.m. 
tesumed pursuant to adjournment, G. F. Park testifying: 


44. State whether you are now able to give approximately the 
yearly amount of sales of this balsam by your house. 

Ans. Yes. 

45. Where or to what points chiefly have you shipped this balsam 
within the last seven or eight years ? 

Ans. The principal points: Pittsburgh, Cleveland, Toledo, De- 
troit, Chicago, Milwaukee, St. Paul, Omaha, Kansas City, St. Louis, 
Indianapolis, Louisville, Nashville, Memphis, New Orieans. 

46. State whether or not you shipped to Reddington and Com- 
pany, of Sacramento, two gross of this balsam on or about the last 
of September, 1879. 

Ans. Not as I recollect. 

47. Have you or not shipped to them any balsam between the 
years 1879 and 1883, inclusive ? 

Ans. i don’t remember any. 

48. Are you able to state that you have not done so? 

Ans. Not without referring to our triple sheets. 

49. If you have so shipped this balsam what have you, if 
181 anything, that will indicate it or help you to determine the 
fact ? 

Ans. The triple sheets are the only thing, if we have them yet. 

50. Please explain what the triple sheets are. 

Ans. A strip of paper about 18 inches long. 

d1. What do they contain, who makes them up, and for what pur- 
pose are they made? 

Ans. They contain the name of the party to whom the goods are 
to be shipped; I make them up; for memorandum to make the 
bills of lading from for the dray tickets. 

52. What becomes of those triple sheets after they are used ? 
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Ans. We save them for about two years or three and then throw 
them away. 

53. Are the triple sheets of your shipments during the last three 
or four years in your possession ? 

Ans. They may be for three years; I don’t know for a longer 
time. 

54. Will vou please produce as soon as convenient, on adjourn- 
ment, the triple sheets in the possession of your house covering ship- 
ments of balsam during the past ten years, for the purpose of in- 
spection by me, and if not convenient to bring them here will you 
name a time at which | can examine them ? 

Ans. We will produce all we have of them. 

55. If you have made shipments of balsam to Reddington & Co., 

of Sacramento, to within the past ten years, state whether or 
182 not, according to your course of business, entries against them 

for such balsam would appear in your sales books or in other 
books ? 

Ans. They would appear in the sales books. 

56. Are you able to state whether there are any such entries? 

Ans. No. 

Will you inspect the books to see whether there are and re- 
port the result of your investigation, and also submit the books to 
my inspection ? 

A. Yes. 

58. Have you or not shipped to Reddington & Co., within the 
past five years, balsam upon orders sent you by L. N. Smith, of Day- 
ton, Ohio; and, if so, at what dates, in what quantities, and what 
did the sales net you; and in these transactions, if any, was your 
account with the parties to whom the goods were shipped or with 
L. N. Smith? 

Ans. I don’t recollect. 

59. Will the examination of your books enable you to answer this 
question wholly or in part; and, if so, will you examine them and 
then answer the question ? 

Ans. I guess they will. I will examine and then answer. 

60. What transactions have you had with L. N. Smith, of Dayton, 

touching Wistar’s Balsam, during the last ten years, at any 
183 __—sitime, if any? 

Ans. I think we once put up a lot of Wistar’s Balsam with 
him as collateral security. We have also sold it to him, and have 
kept a lot with him in stock. 

61. When did you put this up as collateral security, what quan- 
tity, what became of it, and what did it net you? 

Ans. About 1877, when we failed; don’t remember the quantity ; 
possibly $500 worth. I think we ordered it all a ray. I will say it 
netted $84 a gross. I am pretty sure that was about it. 

What sales have you made to him during that period ? 

Ans. I couldn’t state without referring. 

63. Will you please look at your books and report what sales you 
have made directly to L. N. Smith, of Dayton, within the last ten 
years? 


Ans. Yes. 


78 SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &C. 


64. You speak of your territory. What do you claim is embraced 

in your territory ? 

Ans. Asa rough estimate, the Alleghany and the Rocky Mountains. 

65. Please state whether, within the past five or six years, you 
have shipped this balsam to any party on the Pacific coast, exclud- 
ing from this question Reddington & Co., upon orders sent you by 
L. N. Smith. 

Ans. I have no recollection of doing it. 

66. Will you be able to answer this question definitely by looking 

at your books? 

184 Ans. I think so. | 

67. State whether or not, within the last ten years, you 
have shipped this balsam to the Pacific coast upon the order of any 
other party than L. N. Smith. 

Ans. No; I believe not. 

68. Have you had any dealings with Abram and Carroll, of San 
Francisco, within the past six or seven years? 

Ans. No; not to my knowledge. 

69. Have you had any dealings with Charles Langley & Co., of 
the same place, during that period of time ? 

Ans. I have no recollection of such a firm or of having anything 
to do with them. 

70. Have you ever shipped goods to Reddington & Co., of San 
Francisco, on the order of Coffin, Reddington & Co., of New York ? 

Ans. Not as I remember. 

71. Are you prepared to say that you have not shipped this bal- 
sam to Reddington & Co., of San Francisco, on the order of Coftin, 
Reddington & Co., of New York ? 

Ans. No. | 

72. Will you examine your books and give a definite answer to 
this question, if then able? 

Ans. Yes. 

73. Do you know anything of a firm by the name of Langley and 
Michels, on the Pacific coast? 

Ans. I do not. 
185 74. Do you know anything of a firm by the name of Crane 
and Bingham, on that coast? 

Ans. I have heard of them. 

75. Have you had any business transactions with them -during 
the past ten years? | 

Ans. I think not. 

76. Have you not shipped to them Wistar’s Balsam during that 
time? 

Ans. I don’t remember of any. 

77. Are you prepared to say that you have not? 

Ans. No. 

78. If you have, will your books show it; and if yea, will you 
examine them for the purpose of answering these questions more 

definitely ? 

Ans. i think they would. I will look and see. 

79. Are you not aware that Crane and Bingham, of San Francisco, 


ee? 


Saket 


ic 


SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &¢. 79 


have kept a supply of your balsam on hand for several years last 
past aud have been engaged in selling it? 

Ans. No. 

80. Have you had any communication with them about the mat- 
ter of selling your balsam during the last four or five years, either 
directly or through others ? 

Ans. No. 

81. Did you ever know anything of the old firm of Hosteter, 

Smith and Dean, of Sacramento ? 
186 Ans. I have heard of such a firm. 
82. Did you ever ship them any of your balsam ? 

Ans. They must have gone out of existence before my time. 

83. Do you know anything of a firm of J. J. Mack & Co., of San 
Francisco? 

Ans. No. 

84. Please look at a letter submitted to you dated Aug. 28th, ’78, 
and oneof July 31st, 78, both directed to John D. Park and Sons, 
and state whether or not your firm received letters of which these 
purport to be copies. 

Ans. I never saw the originals, to my knowledge. 

85. Will you examine for any letters in the possession of your 
firm from 8..W. Fowle & Sons to said firm, dated either in July or 
August, 1878; and, if any are fraud, produce them? 

Ans. Yes. 

86. State whether, within the past ten years, you have shipped 
any of this balsam to New York. 

Ans. I don’t recollect if any. 

87. State whether or not, on or about Sept. 25, 1876, you shipped 
five gross of this balsam to John F. Henry, Curran & Co. 

Ans. I don’t recollect. I think our books will show it if any was 
shipped. I will examine and report. 

88. Will you also examine as to whether you shipped to 

187 the same party some of this balsam in July, 1876, in Oct., 

1874, and whether you so shipped it on any other occasion 

during said times? And, if so, give dates, amounts, price charged, 
freight allowed, &e. 

Ans. Yes. 

89. State whether or not you have any business acquaintance 
with a party in New York of the name of C. N. Crittenden; and, 
if so, whether, in the past five years, you have shipped any of this 
balsam to him. 

Ans. I know Crittenden & Co. I have no recollection of shipping 
them any balsam. 

90. Are you prepared to say that you have not done so within 
five years. 

Ans. No. 

90. Will you look at your books, particularly for the year 1880, 
and report whether you find any such transactions; and, if so, the 
terms of the transactions? 

Ans. Yes. 
91. Have you any knowledge of shipments of this balsam to any 
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party in New York other than those I have named in the foregoing 


questions ? 
Ans. No. | 
92. Have you ever shipped this article to Norfolk, Virginia? 
Ans. No. 
93. How many sales books have you covering your sales for the 
past ten years, and how large are these books ? 
188 Ans. Don’t know how many there are; pretty good-sized 


books. 
G. F. PARK. 
(Adjourned until Saturday, 14 Feb’y, ’85, 2.30 p. m.) 


SATURDAY, 14 Feb’ry, ’85—2.30 p. m. 
Taking of testimony resumed, W. B. Grupps, Jr., being called 
in absence of G. F. Park. 


W. B. Grupss, of lawful age, being by me first duly cautioned 
and sworn, deposes and says as follows: 


1. State your name, age, and residence. 

Ans. W. B. Grubbs, Jr.; 25 years; 172 Plum street, Cincinnati. 

2. Have you ever bought any Wistar’s Balsam of Wild Cherry of 
the firm of John D. Park and Sons? 

Ans. I have not. 


W. B. GRUBBS, Jr. 
Adjourned until Monday, Feb’ry 16, 2.50 p. m. 


Monpay, Feb’ry 16—2.30 p. m. 
Examination of G. I. Park resumed pursuant to agreement. 


G. F. Park testifies: 


94. Are you able now to state the yearly amount of your sales of 

Wistar’s Balsam ? ; 
Ans. Yes; I guess I could. 

189 95. What is it approximately ? 
Ans. I refuse to answer. 

96. What are your reasons for refusing ? 

Ans. I have several. | 

97. Do you decline to give any of them ? 

Ans. Ne; I don’t decline to give any of them. 

98. Are you willing to give any of them; if so, which ? 

Ans. Well, one reason is that I think you have something else in 
view besides the case. Another reason is that I don’t think you 
have any right to ask the question. 

99. Please state whether you have received from notary a sub- 
poena to produce such triple sheets of shipments of balsam and sales 
books of your concern as would cover the transactions of the last 
ten years, and touching which you testified in your last examina- 
tion ? 
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Ans. Yes; there was such a subpoena served on me. 

100. Are you prepared to produce any such papers or books? 

Ans. No; I am not prepared to produce any of them. 

101. Are. you able to produce any such books or triple sheets if 
you choose so to do? 

Ans. Yes; I could produce triple sheets for the year 1884 and 
1883, and, probably, books covering the years ’79, ’80, ’81, ’82, ’83, 

84. 
190 102. When did you last see any of. these triple sheets for 
the years prior to 1883? 

Ans. I couldn’t state. I think that probably I haven’t seen them 
since they were filed away or destroyed. 

103. Which of them have you seen since this action was com- 
menced, if any ? 

Ans. None besides these for ’83 and ’84. 

104. What has become of your sales books prior to "79? 

Ans. I don’t know. 

105. When did you last see them ? 

Ans. I couldn’t state. 

106. Are they in existence? 

Ans. I couldn’t state that. 

107. Have you searched for them since your last examination ? 

Ans. Yes. 

108. Are you able to find them? 

Ans. I was not. 

109. Where did you find those which you did find ? 

Ans. Some in the office and some packed away in a box and some 
on floor (3rd floor) of the warehouse. 

110. How many separate sales books did you find ? 

Ans. I didn’t count them; I suppose there were eight or ten. 

111. Do you decline to produce these books or any of them, and 

also do you decline to produce the triple sheets referred to? 
1903 Ans. I decline to let them go out of our possession, but I 
am willing that anybody should examine them. 

112. Do you decline to bring them here or have them brought 
here by us under your supervision for the purpose of their examl- 
nation here in your presence? 

—. Yes; for I couldn’t spare the time to be present here while 
the books were being examined. 

113. Can I now go to your office and examine these books in or 
outside of your presence, as you may desire, you permitting me to 
inspect them for that purpose ? 

Ans. Yes; but we wouldn’t permit you to take memoranda of mat- 
ters not in the case or of the amount of Wistar’s Balsam sold. 

114. Are you prepared to state what amount of Wistar’s Balsam 
these books indicate to have been sold during the period they cover, 
the prices, and to whom sold or shipped ? 

Ans. No; it would be impossible. 

115. Do these books show sales or shipments of balsam to Red- 


dington & Co., Sacramento ? . 
Ans. No. 
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116. Have you any account on these books with Reddington & 
Co., or do their names appear on the books ? 
Ans. I think not. 
191 117. Have you examined the books so that you can say 
their name does not appear on them ? 

Ans. I examined the books; yes. 

118. Do you know that the books have not the name of Redding- 
ton and Co. on them ? 

Ans. There is no charge against Reddington and Co. on them. 

119. Are you able to state now whether within the past five vears 
you have shipped balsam to Reddington & Co. on the order of L. 
N. Smith or orders sent you by him—L. N. Smith, either? 

Ans. There is nothing that I could find showing any such ship- 
ments. 

120. Have you made any such shipments ? 

Ans. Not to my knowledge. 

121. Have you made shipments of balsam anywhere within the 
period covered by those books upon orders sent you by L. N. Smith 
or upon his order ? 

Ans. Yes. 

122. When shipments of balsam were made on his order how 
does it appear on your sales book ? 

Ans. It appears as a charge to L. N. Smith & Co., of Dayton, 
Ohio. 

125. In such cases does that sales book show when it wasshipped ? 

Ans. The general inference is that it was shipped as charged when 

the sales book does not state the contrary. 
192 124. Is there any balsam charged against L. N. Smith on 
these sales books which was not shipped to him ? 

Ans. I don’t know. 

125. If there is any such will that fact appear on the books? 

Ans. It ought to. 

126. Is there any indication on these books, in connection with 
charges against L. N. Smith, of balsam being shipped to other points 
than Dayton, Ohio” 

Ans. Not that I discovered. 

127. What is the amount of balsam charged against L. N. Smith 
on such sales books as you have in your possession, with the dates 
and prices ? 

Ans. I forgot to take a memorandum. 

128. Have you any triple sheets showing shipments of balsam to 
Reddington & Co. or Crane and Bingham, either ? 

Ans. No. 

120. Have you ever seen any, to your knowledge? 

Ans. I don’t remember of any. 

130. Do your sales books show any sales of balsam to C. N. Crit- 
tenden, New York ? 

Ans. Yes. 

i31. When and what amount ? 

Ans. Julv 19, 1880.; 2 doz., at $7.25 a doz. 

132. Do they show any other sales of balsam to him ? 
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Ans. Not as I could find. 
133. In what shape do you find that on the books ? 
193 Ans. It is charged with other goods. 
134. In answering the question touching sales to Crittenden, 
what paper or memorandum did you use in testifying ? 

Ans. A mere private memorandum. 

135. Will you look at Exhibits “3” and “ 4,” attached to-a depo- 
sition in this cause taken in New York, filed Dec. 15, 1884, and see 
whether there are bills rendered by your house for the sale of balsam 
by them to John F. Henry, Curran & Co.? 

Ans. The bill is ours, but | don’t recognize the handwriting or 
the quantities, nor do I think it refers to our balsam. It doesn’t look 
like our way of shipping. 

136. Do you claim that that bill, Exhibit “3,” was not rendered 
by your house for goods furnished ? 

A. I don’t think it was. 

37. What have you to say of Exhibit “4?” 

Ans. This looks like our bill-head, and it may be our bill. 

138. Will you look at the name John F. Henry, Curran & Co., and 
see if they are not in the same handwriting ? : 

Ans. I shouldn’t think they were; the r’s are different; different 
curves In the Co. 

139. Whose handwriting is Exhibit “4” in? 

Ans. I ean’t say positively, but I think it might be my brother 
Tom’s. 

140. Where is your brother Tom ? 

Ans. He is dead. 
194 141. Have vou any books showing this shipment covered by 
Exhibit “4?” 

Ans. I couldn’t find any. 

142. Will you look at your sales books covering Sept., 79; June, 
80; Sept.,’81; February, ’82; Sept., 82; March, ’82; May,’83; Dec., 
83, and report whether in any or all those months you shipped 
balsam to California ? 

Ans. Yes. 

143. Have you triple sheets showing all your shipments for ’83 
and ’84? 

Ans. I couldn’t say positively. 

144. According to your course of business, have you triple sheets 
showing all your shipments of balsam during ’83 and ’84? 

Ans. Yes; unless one has been misplaced, lost, or destroyed. 

145. Do these triple sheets in every case purport to show to what 
point the shipment is made? 

Ans. Yes; they always show where the goods are shipped. 

146. How are they preserved—in what form are they kept? 

Ans. They lay around on the desk until everything is checked 
off as having been shipped, and then they are stuck into a pigeon 
hole. 

147 Is it or not a fact that, according to your course of business, 

your sales books should show to what point every shipment 
195 is made? 
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Ans. Yes. ; 

148. What is the lowest price at which you have sold this balsam 
within the past ten years ? 

Ans. Our price has never been lower than $84 a gross. 

149. What is the lowest price that you ever sold any for? 

Ans. To my knowledge, nothing has ever been sold — less — $84 
& PTOSS. 

150. Haven’t you sold it to L. N. Smith as low as $77.70 a gross? 

Ans. No, sir. 

151. In dealing with L. N. Smith in respect to this balsam, were 
you making sales directly to him or to other parties through him ? 

Ans. Our: sales were all directly to L. N. Smith, as far as I 
know. 

152. Do you mean to say that you sold to him under an agree- 
ment that he should pay to you what he received nett, after an 
allowance by him for freight, without regard to where it was 
shipped ? 

Ans. I know of no agreement of any such kind. 

153. Well, in settling with him, did he pay you the price charged 
or were deductions made? 

Ans. I don’t suppose there was any money passing, except on 

final settlement; he took our goods and we would take 
196 his; he would charge us freight and we would charge him 
freight. 

154. He charged you freight for what goods went from here to 
Dayton or elsewhere? 

Ans. It might have been to Dayton or elsewhere? 

155. Now, in dealing with Smith in respect to this balsam, didn’t 
you ship it wherever he directed ? 

Ans. I couldn’t say that I did. 

156. Can’t you say that your house did ? 

Ans. No. 

157. Don’t you know that your house has shipped balsam to Red- 
dington & Co., of California, at the request or upon the order of L. 
N. Smith ? 

A. I can’t say that I do. 

158. Do you know that it hasn’t ? 

Ans. I have no knowledge of it. 

159. When will it be convenient for you to permit me to examine 
your books and look over the triple sheets as to the sale of balsam ? 

Ans. Most any evening after business hours, or Sunday ; Sunday 
would be the best day. 

G. F. PARK. 


197 Adjourned until Tuesday afternoon, 5.30 p. m., February 
17, 1885. 


Turspay, February 17, 1885. 


coos | of neerey resumed according to adjournment, JoHN 
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JoHN Prior, being by me first duly cautioned and sworn, deposes 
and says as follows : 

1. State your name, age, and residence. 

John Prior; forty-nine years old; Cincinnati, Ohio. 

2. Have you ever bought any Wistar’s Balsam of John D. Park 
and Sons, Cincinnati? 

Not that I know of. 

JOHN PRIOR. 


Adjourned until Wednesday morning, February 18,1885, 10 a. m. 


WEDNESDAY, February 18, 1885—10 a. m. 

Examination resumed according to agreement, J. O’Hara appear- 
ing for def’ts. 

G. F. Park continues. 

Further taking of testimony adjourned, by consent of all parties, 
to Friday, Feb’y "90th, 1885, 10 a. m., the witness having failed to 
produce the books and papers, as directed by a subpeena issued 

therefor from the U.S. cireuit court, 8S. D. of Ohio, and de- 
198 clining to obey said subpeena until he had opportunity to 
appeal to said court whether he was bound so to do. 


FripAY, Feb’ry 20th, 1885—10 a. m 
Taking of testimony resumed according to agreement. 


W. B. Grusps, Jr., recalled, testified as follows: 


Question. State whether in your hearing Mr. G. F. Park refused 
to allow Mr. H. A. Morrill to examine the books of the firm of John 
D. Park and Sons and take memoranda of their sales of balsam. 

Ans. I think he did. 

W. B. GRUBBS, Jr. 

Further taking of testimony adjourned until Saturday, 21 Feb’y, 
1885, 10 a. m 

SATURDAY, 21 February-——10 a. m 

Further taking of testimony adjourned until Wednesday, Feb’y 

25, 1885, 10 a. m., by consent of all parties. 


WEDNESDAY, 25 February, 1885—10 a. m 
Further taking of testimony adjourned until Thursday, M’ch 5, 
’85, 3p. m., by consent of parties. 
Taurspay, M’ch 5, 1885—3 p. m 
Taking of testimony resumed pursuant to agreement. 
199 H. A. Morrill, present,-for complainants; no one for de- 
fendants. 
G. F. Park, recalled, testified as follows: 


161. Please look at the book I now submit to you and state what 
it is, and turn to page 87 and give the notary the third entry 
thereon—i. ¢., the one in the name of 8. N. Smith & Co. 


SPR LRA RED TE i EMT 


sn mas ity sy ANE 


| 
: 
' 
Bi 
: 


86 SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &C. 


It is John D. Park and Sons’ foreign sales book. On page 87 is 
the following entry—-the third: 


S. M. Smith & Co., Dayton, Ohio. 


5 gross of Wistar’s Balsam, $84 p’r gross ~---.----------- $420 00 
Less freight on 1,380 lbs., at $2.65 a hundred -~---------- 56 60 


$383 40 
Shipped Coffin,-Reddington & Co., 8S. F., Cal. 


162. What is the date of that entry? 

July 22, 1878. 

163. Whose handwriting is it in? 

I think it’s my sister Susie’s writing. 

164. What do the letters “S. F., Cal.,” mean? 

I suppose they mean San Francisco, California. 

165. Will you turn to page 778 of the same sales book and give 
the notary the first entry thereon and the date of the entry? 


S. N. Smith & Co., Dayton, Ohio. 


Sept. 23, 1879. 2 gross Wistar’s Balsam, $80-......-.----.--- $160 
166. To what point was that shipped ? 
I couldn’t say. 

200 167 What was the date of freight to Dayton at that time, 


approximately, on, say, two gross? 

About $1.50 on two gross; about 25c. a hundred. 

168. Have you any means by which you can determine to what 
point this was shipped ? 

I have not. 

169. Please turn to page 725 of the same book and give the entry 
thereon against Messrs. McKesson & Robbins, so far as the same re- 
lates to Wistar’s Balsam, and give date of said entry. 

169 Ans.-— 


McKesson & Robbins, New York. 


August 27th, 1879. 1 gro. Wistar’s Balsam-_......_..-...___- $84 

170 Ques. Was that a New York house at that time ? > 

Yes. 

171. S. N. Smith, of Dayton, has testified that there was shipped , 
to Coffin, heddington & Co., of San Francisco, ten gross of Wistar’s : 
Balsam, on or about June 20, 1877, which he states was bought of 


you for the sum of $776.40. Will you turn to your ledger with S. 

N. Smith & Co. for 1877 and state whether you find any entry 

against S. N. Smith & Co. of that date corresponding with said 
sum ? 

201 On page 163 I find an account of a charge against S. N. 
Smith & Co., on June 20, 1877, viz: 


*20ne ao, 10/7. meaee., NO. 66; No. 407 . 5. ous ss $776 40.” 
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172. Will you look, now, at the credits given to said Smith & Co. 
as of the same date, or the first credit subsequent to that date? 

On June 22, ’77, there is credit, by cash, No. 470, $763.46. 

Same date. Int., d. b., No. 137, No. 453, $1,294. 

173. What connection is there between those two sums, which, 
added together, amounts to $776.40, and the $776.40 charged against 
S. N. Smith & Co. on June 20? | 

It is a settlement of the bill. 

174. What books have you that will show the character of. this 
merchandise for which you charge S. N. Smith & Co. $776.40? 

I have no book that would show the charge. 

175. Where should it appear, according to your course of busi- 
ness ? 

[In the foreign sales books. 

176. Where is the freight sales book of that date ? 

[ don’t know. 

177. Who does know in your concern ? 

| would be the proper one to know. 

178. Where did you last see it? 
202 I couldn’t state positively, but I think the last time I saw 
it was when it was in use or soon after—that is, in 1877. 

179. Where are your sales books prior to the date of May 11, 
1878? 

I don’t know. 

180. When and to what extent have you searched for them since 
this suit was brought; also, state whether you have seen anything 
of them or heard anything about them since this suit was brought? 

I have neither seen them nor heard of anything about them. I 
have made a thorough search for them. When this deposition was 
begun and I was asked for the books I began the search. I have 
searched all through the building. 

181. How long have you been in your present quarters ? 

We have occupied part of the building we are now in for probably 
twenty years. The front portion we have occupied since probably 
1876 or 777. 

182. Have you ascertained whether your father knows anything 
about these books ? 

No; I have not. I knew there was no use asking him. I have 
never even said a word to him about the case. He is getting old, 
and is easily troubled. 

183. How many of these missing sales books are there, about, 
203 and what is their general size? | 
Well, I should think that in the three years, from ’75 to 
‘78 (May 11th, ’78), there were two—by a reference to the ledger. 

184. How do you account for these missing books ? 

I don’t know how to account for it. They may have got mis- 
placed or have got into the waste paper and been sold as old paper. 
185. If sold as waste paper, who did the selling ? 

I don’t know. 
186. What is the general size and description of these lost books? 
Probably 16 (sixteen) inches long, 11 (eleven) inches wide, 3 
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(three) inches thick, and contain 800 or 900 pages, say about 850 
pages. 

187. Now don’t you think it’s probable that these lost books are 
in your establishment, and that they have not drifted off in the 
waste paper, as suggested by you ? 

No; I don’t think that they are in our establishment, because if 
they were I am pretty certain that I could find them. 

188. Where did you find those that you did find? 

In office, around in third story ; have answered this before. 

189. Are you willing to make further search for these books in 

my presence? 
204 Yes. 
190. You informed my messenger the other day that the 
sales books covering the period from August 6, 81, to March 2, ’82, 
was missing; when did you last see that book ? 

[ don’t remember the exact time, but I think it was about two 
vears ago. 

191. What has become of that book and what search have you 
made for it? 

I have searched every place for it. I don’t know what became of 
the book. 

192. You think that also has gone out of the establishment? 

I am confident it ain’t there, for I can’t find it; but if there is 
anything of value in that book which you would wish to examine, 
or any account which you would like to look at, I think I can pro- 
duce the papers for most everything. 
G. F. PARK. 


Adjourned until Friday, M’ch 6th, 3 p. m. 


Fripay, M’ch 6th—3 p. m. 
Taking of testimony resumed. 


G. I. Park, recalled, testified as follows: 


193. Have you found the papers referred to in your last answer ? 
I have found the book that I referred to. 
205 194. You spoke of certain papers; what did you mean by 
that? 

I meant memorandums, orders, anything that would pertain 
to it. 

195. Have you found any memoranda or orders pertaining to 
that period ? ' 

Yes; I have found some. } 

196. Are you prepared to produce of them such as relate to the 
sale of Wistar’s Balsam ? : 

Can produce those that I could find. 

197. Have you looked for any since your last examination: and, 
if so, what have you found ? 

I didn’t look. 

198. At the close of your last examination I requested you to 
look for memoranda or entries of certain sales upon the order of S. 
N. Smith, during the years 1880, ’81, ’82, and, I think, ’83: please 
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state whether you have done so, and, if so, what you have found 
and where you found it. 

Yes; I have referred to the ledger and I found acharge of mdse. 
Sept. 14, 1881, $77.70; Jan. 30, 1882, $77.68; Dec. 7th, 1883, $87. 

199. Have you any charge on your ledger against Smith on or 
about Dec. 17, ’83 ? | 

I don’t remember. 

200. What were these first two charges—the one Sept. 14, 
206 ’81, and the other Jan. 30, ’82—for; what kind of tndse.? 

Two of them have “ Wistar’s” opposite, indicating Wistar’s 
Balsam. I don’t know which two, however. 

201. What is the usual charge of freight from here to California 
per gross on this balsam ? 

The rate of freight would be about just according to the way it 
was shipped; if all rail via Northern Pacific, $2.65 a hundred, or 
about $6.65 per gross ; or it could be shipped, I think, by New York 
and the ocean at about $2.50 cheaper a gross. 

202. Which way was this balsam shipped ? 

I don’t know. 

203. How was this balsam ordered ? 

I suppose from S. N. Smith & Co.; I don’t know whether by oral 
or written order. 

204. If by written orders, where are these orders ? 

I suppose if by written order they would be around some place. 
We could get a duplicate if the order couldn’t be found. 

205. How can you get a duplicate ? 

By writing to S. N. Smith & Co., of Dayton. 

206. How far back have you got preserved orders for merchandise? 

[ think our letter files run back to Jan. 1, ’82. 

207. What guided you in fixing the price you charged 8S. N. 
Smith for balsam in connection with these sales.in ’81, ’82, & ’83? 

I suppose the price was $87 less freight, or $84 less freight. I 

don’t kuow which it was. 
207 208. How did you determine the amount of freight to be 
deducted ? 

I suppose we took off whatever he said to take off. 

209. In these cases where you charged S. N. Smith between $77 
and $78 per gross, as shown by your books, were these lots of 
balsam shipped to Dayton or elsewhere ?” 

I suppose originally they were shipped to Dayton. 

210. Why do you suppose so ? 

Because I don’t remember shipping any to any other points speci- 
fied in those answers. 

211. Do you remember of ever shipping a lot of balsam to Dayton, 
in connection with which you deducted from $6 to $8 per gross for 
freight; if so, when and how much ? 

If he had the goods in Dayton in stock he would notify us to 
charge him with a gross of Wistar’s Balsam less so much freight. 

212. In such: cases did you not frequently ship directly to points 
indicated by him in his order, he giving you the amount of freight, 
such points being other than Dayton ? 

12—263 
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I don’t remember any points besides Dayton that we shipped to 
on his order. 

213. Then, when he sent you orders asking fora deduction of 

freight in amount corresponding to charges for the Pacific 
208 coast you made no inquiries, did you, as to where this balsam 
ras to go? 

I don’t suppose we did. 

214. Didn’t you ship to San Francisco the five gross of balsam 
charged to 8S. N. Smith, July 22, 1878? 

It would be impossible to remember. 

215 Then you mean to say, do you, that it’s impossible for you to 
remember the extent to which, if at all, you have shipped balsam 
on the order of S. N. Smith to California ? 

I don’t remember of making any shipments of this kind. 

216. Can’t you say that you haven’t made any such shipment? 

I have made nine, to my knowledge. 

217. Can you say that you have not made anv such shipments ? 

I don’t know what I have done in the last ten years. I can’t re- 
remember what I have done in the last ten years—what shipments 
I have made. 

218. Didn’t you testify in the early stage of this deposition that 
you frequently shipped balsam to other parties than these to whom 
you charged it on your sales book, the party to whom you charged 
it having ordered it ? 

I believe we have had such transactions. 

219. In those cases were you notin the habit of charging the 

party ordering it less the freight on the balsam to the point 
209 where you were directed to ship the goods, the amount of 
freight being given you by the party ordering the balsam ? 

If the freight was in their favor they would want it the other 
way. It was according to the way the freight was. 

220. In such cases they told you where they wanted it shipped 
and the amount of freight they desired deducted, did they not? 

I don’t remember any of these transactions for sometime. There 
used to be such a custom, rather general, but not so much during the 
last three or four years. 

221. Do you mean to say that in your dealings with S. N. Smith, 
when he filled a Pacific-coast order for balsam through you, as he 
testified in his deposition in your presence, that you shipped it to 
Dayton and then he shipped it to the Pacific coast, or was it shipped 
direct by you to the Pacific coast ? : 

I don’t know. 

222. Have you any letters or orders from S. N. Smith or other 
papers which will throw any further light on this question ? 

None that I know of. 

223. Will you turn again to page 163 of the ledger, covering date 
of July 22, 1878, and state what entries you find of that date against 
S. N. Smith ? 

Of July 22, ’78, p. 163, I find— 
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210 224. Did you bring over any of those triple sheets to which 
you have referred ? 

I brought a few of them. 

225. Please look at sales book covering Dee. 7, 1883, and state 
what entry you find on page 458 against S. N. Smith & Co. 

S. N. Smith & Co., Dayton, Ohio, 1 gross Wistar’s Balsam, $87, 
less freight. 

226. Please make a note of that and look in your ledger to see 
what charge is made against him there. 

All right. 

227. Also see what charge you have, if any, against S. N. Smith 
on your ledger on or about May 16th, 1883, March 5th, 1883, and 
January 19, 1888. 

All right, I'll do it. 

228. Now, will you look at your sales book covering Sep. 7, 1882, 
p. 40, and see what entry you have, if any, against S. N. Smith & 
Co. 

S. N. Smith & Co., Dayton, Ohio. 
1 gros- Wistar’s Bals., $87, less fr’ght, 2.70, @ $3.45, $9.32 _. $77 68 

229. Will you look at your sales book covering Apr. 9, 1880, p. 
370, and report what charge you have there against Frank Richard- 
son & Co., of Philadelphia ; also on page 600 of sales book, covering 

Jan. 19, 1883, and page 5 of sales book, covering M’ch 5, 
211 1883, and page 400 of sales book, covering May 16, 1883, and 

report what entries, if any, you find there against S. N. 
Smith; and also at sales book, covering Jan. 1, 1880, Dec. 17, 18883, 
and April 1, 1883, and see what charges you have against said 
Sinith for balsam on or about these dates ; and also produce the ledger 
of John D. Park for ’74, ’75. 

Yes; I'll look them up. 

G. F. PARK. 

Further taking of testimony was at this point adjourned until 
Tuesday, March 10, 1885, 3 p. m., by consent of parties. 

Tugespay, March 10, 1885—3 p. m. 

Taking of testimony resumed according to adjournment. 

H. A. Morrill, present for complainants; no one present for de- 
fendants. 


G. A. Park, recalled, testified as follows: 


930. Please state whether, as requested, you looked at your ledger 
of ’83 to see what charge, if any, you have of Dec. 7 against 8. N. 
Smith & Co. 

I had no such memorandum ; haven’t looked at such date, and 
haven’t the ledger here. 

931. Please state what memoranda you have looked up, as re- 

quested, and give the result of your investigations. i 
212 ~=Ans. On ledger, June 19, 1883, S. N. Smith-.----- $175 00 

On ledger, May 17th, ’83, by mdse., $78.37-~--- ---- 78 3 
March 5, ’83, by mdse. -.-------------+---------------- 87 00 
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232. Have you any books or papers showing what this merchan- 
dise was or where it was shipped ? 

Ans. The sales books will show what it was. 

233. Look at the sales book of Jan. 19, ’83, and see what charges 
you find against 8. N. Smith for balsam. 

Ans. 1 gross Wistar’s Balsam, $87.00. 

234. State whether you have examined the sales books as re- 
quested, and with what result. 

I examined the sales books, so far as they were in my possession, 
with following results: 


S. N. Smith & Co., Dayton (charged with). 


M’ch 5, ’83. 1 gross of Wistar’s Balsam-_-----------.- ---- $87 00 
S. N. Smith & Co., Dayton (charged with). 

May 16, 63. 1 gross Wistar's Balsam.................-.~-- $87 00 

8 en ae, ee 8 63 


235. Have you examined to find what letter-press copies of letters 
you have touching the sale of balsam ? 
No, sir. 
213 236. How far back have you in your possession letter-press 
copies of your correspondence ? 

I don’t know. 

237. In the triple sheets you brought here the other day covering 
83 & ’84 apparently they did not run along consecutively, but some 
of them are missing. What has become of these? 

I only brought the triple sheets covering the shipments of Wis- 
tar’s Balsam. , The other I did not bring. 

238. In answer to question No. 211, in speaking of 8. N. Smith, 
you say, “If he had goods in Dayton in stock he would notify us to 
charge him with a gross of Wistar’s Balsam, less so much freight.” 
How long did you keep it in stock that way, subject to such an ar- 
rangement as to charges and freight ? 

I don’t know how long it has been, when it began, or when it 
ended. 

239. Who made the arrangement with Smith whereby he kept 
this in steck for you and for which you charged him, when it was 
shipped, the price he got for it, less freight, as you have testified ? 

I made a couple of shipments on my own responsibility to him. 
There was no charge against him when made. There was just sim- 
ply a memorandum. We kept the stock then of Wistar’s Balsam 

and “ Yellow Dock” for our own convenience in shipping. 
214 240. Where was it that you kept this stock there, for how 
long a time, and in what quantities? 

We had stock there, I suppose, at different times in the past—six 
or seven years ; I don’t remember how long, and I don’t remember 
the quantities, and [ have no way of telling, as the memoranda were 
destroyed as soon as the shipments were closed ; it was all within 
the past ten years. | 
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241. What was the mode by which you made these shipments 
from Dayton, who attended to it, and how ? 

He would ship—. e., S. N. Smith. 

242. Did he ship it on orders sent to you or sent directly to him ? 

If we wanted any shipped to a certain point we would notify him 
and charge the goods to the party to whom shipped, and when he 
made a shipment I suppose he would have an order for it, and we 
knew nothing of it. 

243. If you charged them to the party to whom they were shipped, 
how did you adjust the matter with Smith, who had these goods of 
yours? 

Why, all the goods that were short were charged to him. 

244. Supposing he had in stock 10 gross of balsam belong- 

215 ing to you and he shipped 5 gross to parties to whom you 

directed him to ship it, what account was made between you 

and him touching these five gross that he had shipped at your re- 
quest ? 

He would have no account to render to us. 

245. Did you pay him a commission for these shipments? 

No; we would forward and ship goods for him, and “honors were 
easy.” 

246. Supposing he shipped these goods upon orders sent him direct, 
what accounts were made between you and him ? 

If he used any of the goods he would notify us, and we would 
charge him. 

247. How much balsam have you in stock there now ? 

I don’t think there is any. 

248. About how much, approximately, were you in the habit of 
sending him at a time? 

I don’t remember. 

249. Did you send him as many as 10 gross at a time? 

I don’t remember. | 

250. Did you send him as many as five gross at any one time ? 

I don’t remember. 

251. Did you ever send him as many as twenty gross at any one 
time? 

I don’t remember anything about how much there was. 
216 252. May you at times have had as many as 20 gross of 
Wistar’s Balsam in the hands of 8. N. Smith? | 

I couldn’t say ; I don’t remember. 

253. Have you any books or papers which will enable you to an- 
swer the above questions more definitely ? 

No, sir. 

254. Is there anybody in your house that knows anything more 
about this matter than you represent yourself to know about it ? 

There is nobody that knows anything but myself, as I was ship- 
ping clerk and kept the memorandums. 

255. Will your ledger show all the balsam that Smith has had in 
stock for you during the past two years? 

No; they will not. 

256. Will your sales books? 


No. 
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257. When the amount which he had in stock became short, as 
you have expressed it, by reason of Smith’s filling orders to him out 
of it, on what book did you charge him with this shortage ? 

On the sales book. 

—. Would any of those charges be first made on the ledger or day 


book ? 
No. 


217 258. When would these sales by him be reported to you; 
when they were made or periodically ? 
Either way it might be. 
259. Then it is not correct, is it, that the entries in the sales books 
are made up from the triple sheets in all cases? 
The triple sheets have nothing to do with the entries to the sales 


books. 
260. What are the entries in the sales books made up from—the 


orders? 

From written orders and verbal orders. 

261. Do you find any entry in Feb’y, 81, of merchandise against 
McKesson & Robbins, of New York, in ledger? 

Yes. By mdse., $81.75. 

262. Do you know what it was for? 

I do not. 

263. Have you looked to see whether your firm received any let- 
ters from Fowle and Sons in March 12, 77, and July 12, ’78. 


No. 
F. PARK. 


218 At this point further taking of testimony was adjourned 
until Friday, 13 March, 1885, 3 p. m., by consent of parties. 


Fripay, 18 March, 1885—3 p. m 
Taking of testimony resumed. 
H. A. Morrill present for complainants; no one for defendants. 


264. Will you look at Exhibits “1,” “2,” “3,” and “4,” attached to 
depositions filed in this cause Dec. 15, 1884, taken by complainants 
in New York, and state what these exhibits are? 

Ans. They are bills; one, John D. Park’s, and three, John D. 
Park and Son’s. 

265. State whether you have any entries in your ledger which 
throw any light on the question whether you furnished goods named 
therein ; ‘and, if so, give the entries. 

Ans. Yes; I find the following in the ledger: Aug. 19, ’75, to 


mdse.. John F. Henry, Curran & Co., of New York, $420.00; July 


> Be 3 to mdse., John F. Henry,C urran & Co. of New York, $193, 50: 
Sept. 25, 76, to mdse., John F. Henry, Curran & Co., of New Y ork, 

=e) ’ 

266 These entries correspond in amount and date, do they not, 
to the bills referred to, marked as Exhibits “1,” “3,” and “4?” 

Yes 
919 267. W hat do you know about Exhibit “2?” 
Ans. It’s our bill; it’s William Gilmore’s (our entry clerk 


—_— 
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at that time) writing; this entry is undoubtedly on the ledger of 
John D. Park of that date, but I haven’t that ledger before me. 

268. Have you recently examined the ledger last referred to with 
reference to ascertaining whether it throws any light on this con- 
troversy ? 

-——. No, sir. 

269. I see that within the past ten years your sales books show a 
great many transactions in connection with Wistar’s Balsam with 
Meyers Bros. and Richardson & Co.. of St. Louis. Was this in all 
cases shipped directly to them, and what were their relations to your 
house in the transactions? 

Ans. It was all shipped either directly to them (I mean Meyers 
sros. in St. Louis) or to their branch house in Kansas City or Fort 
Wayne, Ind.; as to Richardson and Co., it was all shipped directly to 
them. 

Their relations were that they bought our goods of us and paid 
us for them at the regular rates—less freight. 

G. F. PARK. 


At this point further taking of testimony was adjourned, 
220 by consent of parties, until Thursday, March 27, 10 a. m. 


Turspay, March 31st, 1885—3 p. m. 
Further taking of testimony resumed according to agreement. 
Present: H. A. Morrill for pl’t’fs; no one for def’ts. 


G. F. Park, recalled, testified as follows: 


270. Will you look at sales book covering September, 1883, p. 155, 
under date September 28, ’83, and see what charge you have against 
J. Bradfield, Atlanta, Ga., for sale to him of Wistar’s Balsam ? 

Ans. J. Bradfield, Atlanta, Ga.: 14 gross of Wistar’s Balsam, 
$43.50. 

271. What does that entry indicate ? 

Ans. It indicates that we have billed Bradfield a half a gross of 
Wistar. 

272. ‘To whom was it shipped ? 

Ans. I don’t know. 

273. Then it is not correct, as you have before stated, that the 
copies on the sales books indicate the parties to whom shipments 

were made? 
21 —. I haven’t denied it yet. 

274. According to your course of business and book-keep- 
ing, what, if anything, does this entry indicate as to whom this 
shipment was made? 

—. The supposition is that it was made to Bradfield. 

275. Please look at page 719 of the same book and state whether 
there is any entry there against Howard and Chandler, under date 
of February 5, 1884; and, if so, please give the whole entry. 

Ans. Yes; there is this entry: Howard & Chandler, Atlanta, 
Georgia: 2 doz. Wistar’s Balsam, $14.50, with some other items in 
same entry of different goods. 
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276. Please look at sales book, 1879, p. 43, under date Nov. 25, 
1879, and see what entry, if any, you have against Peacock and 
dates; and, if any, give it. 

Ans. Pes cock & ‘Bates, Atlanta, Ga.: 4 doz. Wistar’s Balsam, 
$3.68. 

277. To whom do the last two entries referred to show this balsam 
to have been shipped ? 

Ans. It is supposed from the nature of the entries that the 
222 ~=— last has been shipped to Peacock & Bates—the previous one 
to Howard and Chandler, beth of Atlanta, Ga. 

278. I notice the letters “A. R. P.,”’ in connection with this last 
entry ; what does that indicate ? 

“A. R. P.;” that indicates A. R. Park. 

279. Who is “A. R. Park,” and what do the initials of A. R. Park 
in this connection indicate? 

Ans. A. R. Park is my brother and I suppose one of the defend- 
ants herein. His initials here indicate, I guess, that he sold the 
goods. 

280. Please turn to page 452 of the same book, under date of 
May 11, 1880, and give the entry, if any you find there, against 
Hunt, Rankin and Lamar. 

Ans. I find this entry: 


Hunt, Rempkin & Lamar, Atlanta, Georgia. 
i gross Wistar’s Balsam .------~- sieht cain sunt geenieinaagoniitieds obese 43 50 


A Rik. 


281. Do the initials “A. R. P.” in this entry indicate the same 
that you said they did in the previous entry ? 

Ans. Yes. 

282. Turn to page 550,in same volume, under date July 1, 1880, 
and state what entry you find, if any, in connection with S.N. 
Smith & Co. and Coffin, Reddington & Co., describing in full the 

entry, if any. | 
223 Ans. I find a charge against S. N. Smith & Co. of one 
gross of Wistar’s Balsam—$87.00—less freight, 2.65, (@ 3.45,= 


283. State whether you find the words “ Coffin, Reddington & Co.; 
New York,” in connection with said entry ; and, if so, where they 
are as connected with the name of S. N. Smith & Co., and what, if 
anything, has been done to these words. 

Ans. There is no connection. [ won’t go any farther until our 
attorney is present. I say no; that I do not find the words “ _— 
Reddington & Co., New York,” in connection with said entry 

284. State whether the words “S. N. Smith” are on the same Tine 
with the description of the goods sold or on the line above 

Ans. They are on the line above. 

285. What name do you find opposite the deseri iption of the 
goods ? 

Ans. I find that the entry clerk has made an error and erased one 


Ne ~ iia oe, 
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name. The name which he has erased is “Coffin, Reddington & 
Co., New York city.” 
286. Which name appears to have been written first—Coftin, Red- 
dington & Co. or S. N. Smith and Co. ? 
Ans. Coffin, Reddington & Co. 
224 287. Then, if I understand you, this balsam appears to 
have been first entered against Coffin, Reddington & Co., of 
New York. and then that this name was erased and the name of S. 
N. Smith inserted above it; is that correct ? 

No. 

288. What am I to understand, then, about the matter ? 

Ans. My version of the affair would be that she—whoever was 
the entry clerk—had written “ Coftin, Reddington & Co.,” and, find- 
ing that she had nothing to charge against Coffin, Reddington «& 
Co., New York, had utilized the space by making a charge against 
S. N. Smith. 

289. State in whose handwriting “Coffin, Reddington & Co., New 
York, 1 gross Wistar’s Balsam,” is. 

Ans. I won’t answer the question in that shape. 

290. In whose handwriting is this entry ? 

Ans. I suppose it is in the entry clerk’s handwriting. 

291. Who was that ? 

Ans. I think it was S. R. Park—z. e., Susan R. Park, my sister. 

292. Were the words “S. N. Smith & Co.” and “Coffin, Redding- 
ton and Co., New York,” written by the same hand? 

Ans. They may have been; I couldn’t say positively. 
225 293. Will you look at the words “S. N. Smith & Co.” and 
state whether or not these words appear to you to have been 
written at a later date, with different ink, and by a different hand, 
one or all, from the rest of this entry ? 

Ans. They appear, as far as I can see, to have been written at the 
same date, and if they haven’t been written by the same party I 
don’t recognize the hand. 


Counsel for complainants requests the notary to make, as near as 
possible, an exact copy of the entry in question as a part of this 
deposition. 

In pursuance of which request the notary hereto attaches such 
copy as follows: 


530. “ CINCINNATI, O, July 1, 1880. 
S. W. Smith & Co. (6 other entries. Chas. M. Hepburn.) 
Coffin, Reddington & Co., 1 gro. Wistar’s Balsam---------- 87. 00 
New York.* Less fr’ht, 2.65, @ 3.45 -......-.. 9 14 


2330-670. 

294. Please look on page 370 of this same book, under date of 
April 9, 1880, and give any entry you may find there against French, 
Richards & Co. 


—— a - — a 


* Erased in original. 
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Ans. I find this entry : 
French, Richards & Co., Philadelphia. 
4 gross Wistar’s Balsam ---~------ lasik isi alleys coinicaldhdadaaaanin adit ticiale $84 


295. To whom does this appear to have been shipped, so far as 
indicated by the entry ? 
Ans. To French, Richards & Co., Philadelphia. 
226 296. Have you, since your examination here was com- 
menced, examined your letter copy-books to see what corre- 
spondence, if any, you have had with S. N. Smith during the past 
ten years in regard to transactions with him relating to Wistar’s 
Balsam ? 

Ans. I have not. 

297. How far back have you letter-press copies of your letters ? 

Ans. I haven’t the slightest idea. 

298. Who of your firm could answer that question ? 

—. Nobody, without looking. 

299. Are these letter copy-books indexed so that one could readily 
get at correspondence copied therein with any particular party ? 

Ans. I suppose they are. 

300. Are you willing that I shall examine them so far as they 
relate to correspondence, if any, with S. N. Smith and with Coffin, 
Reddington & Co.? 

Ans. I can’t say; I don’t know what’s in them. There may be 
private correspondent- which we wouldn’t want anybody to see. Such 
entries do not pertain to Wistar’s Balsam, though. 

301. Are you willing that I shall see such correspondence 
227 as relates to Wistar’s Balsam during the last ten years with 
the parties named ? 

Ans. If there is any? 

302. Will you search to see whether there is any ? 

Ans. Yes. 

303. How soon can I call to ascertain what the result is? 

Ans. On Friday next. 

304. Have vou ever had any account of any kind on your ledger 
or sales book with Crane and Bingham, of San Francisco, Cal. ? 

Ans. I don’t remember of any. 

G. F. PARK. 


Hereupon it was announced by Mr. Morrill, of counsel for, com- 
plainants, that the examination-in-chief of Mr. G. F. Park was 
closed. 

By consent of parties, and at the request of counsel for defendants, 
further taking of testimony herein is adjourned until Tuesday, June 
2, 1885, to give counsel for defendants opportunity to decide whether 
they would cross-examine. 


228 TuEspDAY, June 2, 1885. 


It is announced by counsel for defendants that they will 
not cross-examine Mr. G. F. Park or other witnesses herein testify- 


ing. 


mite (orig Med 1 
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Certificate. 


I, Chas. M. Hepburn, a notary public in and for the county of 
Hamilton and State of Ohio, do hereby certify that Stephen M. Mc- 
Kenzie, Godfrey F. Park, W. B. Grubbs, Jr., and John Prior, wit- 
nesses who have testified in the foregoing deposition-, were by me 
first severally sworn to testify the truth, the whole truth, and noth- 
ing but the truth; that the depositions by them respectively sub- 
scribed, as above set forth, were reduced to writing bv myself and by 
no other persons in the presence of the witnesses respectively and 
were respectively subscribed by the said witnesses in my presence, and 

were taken at the time and place in the annexed — specified, 
229 and were continued from day to day, as above set forth, or ad- 

journed, as above stated, at the consent of the parties; that I 
am not counsel, attorney, or relative of either party or otherwise in- 
terested in the event of the suit. 

In testimony whereof I have hereunto set my hand and official 
seal this 2nd day of June, 1885. 

[SEAL. | CHAS. M. HEPBURN, 
Notary Publicin and for Hamilion Co., Ohio. 


23 ExuHuisit “A.” 


Cincinnati, Hamilton & Dayton, Dayton & Michigan, Cincinnati, 
Richmond & Chicago, and Cincinnati, Hamilton and Indianapolis 
Railroad Co’s’ freight contract. 

CINCINNATI, O., June 2, 1883. 
Received from J. N. Harris & Co. (Limited), at the depot of the 
Cincinnati, Hamilton and Dayton Railroad Company, the following 


} 


, Weight (subject to cor- 
ares Te ay > y 1ec 6% 
Marks, consignee, «c. Articles. rection). 
Kirk, Geary & Co., Sacra- | 6 boxes Wis- 260 Ibs. 
mento, Cal. tar’s Balsam. 


Fowles vs. Park. Exhibit “A.” Chas. M. Hepburn, notary. 


To Sacramento via 


(Signed) ARMSTRONG. 


In cents per hundred pounds. 


Ist class. 2nd class. 3rd class. 4th class. Special. 


3.45. 


H. COOPER, Agent. 
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231 Exurpsit “ B.” Chas. M. Hepburn. 


Fow Le vs. PARK. 
J. N. Harris, chairman; T. H. C. Allen, treasurer; S. M. McKenzie, 
secretary. 
CINCINNATI, June 2, 1888. 
Messrs. Kirk, Geary & Co., bought of I. N. Harris & Co., Limited, 
proprietors for the Western and Southern States of Perry Davis’ 
Vegetable Pain-Killer, Dr. Weaver’s Canker and Salt Rheum Syrup 
and Cerate, and Dr. Richardson’s Sherry Wine Bitters; also sole 
proprietors of Allen’s Lung Balsam, and general agents for Fel- 
lows’ Compound Syrup of Hypophosphites. 


T me 
erms cash. 
Office, No. 111 Sycamore street, below Fourth. 


6 boxes, 1 gross, Wistar’s Balsam of Wild Cherry-----~-.---- $87 00 
232 And afterward, to wit, on the 9th day of June, in the year 


last aforesaid, an entry was made upon the journal of the 

court aforesaid in this cause clothed in the words and figures fol- 
lowing, to wit: 

Journal Entry W, 129. | 


SetH A. Fowire and Horace 8S. Fowte, Part-~ 
ners, We. ear rae 
bi i In Equity. 3624. 


Us. 
JOHN D. PARK & Sons. | 


/ 
“ 


Upon application therefor and consent of the parties hereto the 
time for taking testimony herein, as prescribed by the rules of prac- 
tice governing such cases, is hereby extended so as to allow the com- 
plainants forty days from the entry hereof within which to com- 
plete the taking of their testimony and allowing the defendants sixty 
days from the expiration of said forty days within which to take 
their testimony, said parties defendant agreeing, in connection with 
this entry, to waive all objections to complainants’ testimony hereto- 
fore taken arising from its not having been taken within the time 
prescribed by said rules. 


And afterward, to wit, on the 25th day of July, in the year last 
aforesaid, an entry was made upon the journal of the court afore- 
said in this cause clothed in the following words and figures, to wit: 

Journal Entry W, 159. 
Seto A. Fownre and Horace 8S. Fow te, Part- 
ners, Xc., 
US. | 
JOHN D. Park & Sons. 


-In Equity. 3624. 


233 Upon application therefor and consent of parties hereto 
the time for taking testimony herein is hereby extended for 


SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &c. 101 


the period of twenty day- from the expiration of the time heretofore 
granted herein, and the defendants are allowed sixty days from the 
expiration of said twenty days within which to complete the taking 
of their testimony. 


And afterward, to wit, on the 5th day of August, in the vear last 
aforesaid, came the complainants herein aforesaid, by their said 
solicitors, and filed in the clerk’s office of the court aforesaid in this 
cause certain depositions theretofore taken on their behalf herein 
clothed in the following words and figures, to wit: 


234 Complainants’ Testimony. Deposition of Seth A. Fowle. 


STATE OF OdIO, 1 


Hamilton County, { <b 


Case No. 3624, Pending in Circuit Court of U.S., 8. D. of Ohio. In 
Equity. 


SeTH A. FowLe & Horace S. Fownr, Partners as Seth W. Fowle 
& Sons, Plaintiff-, 
vs. 
JoHn D..Park, AmBro R. Park. & GopFrrey F. Park, Partners 
as John D. Park and Sons, Defendant-. 


The above-named defendants will take notice that on Tuesday, 
the 28th day of July, A. D. 1885, the complainants above named 
will take the depositions of Seth A. Fowle and Horace 8. Fowle, 
complainants, and of sundry other witnesses, to be used as evidence 
in the trial of the above cause, at the law office of Chas. H. Swan, 
Esq., 82 Devonshire street, Boston, in the county of Suffolk, in the 
State of Mass., between the bours of nine o’clock a. m. and six 
o'clock p. m. of said day, and that the taking of the same will be 
adjourned from day to day between the same hours until they are 
completed. 


235 Service of the above notice is acknowledged and proof of 
the official character of the officer before whom the said 
depositions may be taken is by agreement waived ; also all excep- 
tions as to time. 
Done this 18th day of July, 1885. 
McGUFFEY & MORRILL, 
Attorneys for Complainants. 
OPHARA & BRYAN, 


Attorneys for Defendants. 


236 CoviInGaton, Ky., Dec. 15, 1885. 
Room- 15 and 16. 
Messrs. MeGuffey & Morrill, att’ys S. A. Fowle & Son. 
Gents: I will make no objection in the case of Fowle v. Park & 
Sons, in U.S. cir. e’t, S. D. Ohio, to the use of the copies of exhibits 
referred to in the depositions of Seth A. Fowle, taken on behalf of 
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complainants, instead of the original, and waive all formalities of 
the proofs thereof, but shall insist on my exception to their compe- 


tency as evidence in the cause. 
Yours, J. OHARA, 
Att'y for Park & Son. 


237 Circuit Court of the United States, So. Dist. of Ohio. In 
Equity. 


S. A. Fow xe ef al. v. Joun D. PARK et al. 


Boston, July 28, 1885. 

It is hereby stipulated and agreed that testimony taken in the 
above-entitled case at the office of Robert D. Smith, Esq., may be 
used with the same force and effect as though the same had been 
taken at the oftice of Charles H. Swan, in accordance with the terms 
of the notice served on def’ts’ attorneys. 

It is also agreed that the complainants need not call the attesting 
witnesses to the release and lease produced by Seth A. Fowle; and 
defendants’ counsel admits the due execution of the same. 

ROBERT D. SMITH, 
For Compl’ts, S. A. Fowle et al. 

CHAS. HOUGHTON, 
For Def’t-, John D. Park et al. 


238 Deposition of Seth A. Fowle, taken before me, Charles H. 
Swan, a United States commissioner within and for the dis- 
trict of Massachusetts, pursuant to the annexed notice and agree- 
ment, at the time and place therein specified, to be read in evidence 
in behalf of plaintiffs in the cause of Seth A. Fowle e¢al. v. John D. 
Park et al.,in equity, now pending in the circuit court of the United 
States for the southern district of Ohio, in which Seth A. Fowle and 
Horace 8S. Fowle are plaintiffs and John D. Park, Ambro R. Park, 
and Godfrey F. Park are defendants, Robert D. Smith, Esq., being 
present on behalf of plaintiffs, and Charles Houghton, Esq., on 
behalf of defendants. 


Setu A. Fow se, of lawful age, being by me first duly cautioned 
and solemnly sworn, deposes and says as follows : 


239 Deposition of Seth A. Fouwle. 


Boston, July 28th, 1885. 
Direct examination by Rosert D. Smiru, Esq., of counsel for 
complainants : 
1. State your name, age, residence, and occupation. 
A. Seth A. Fowle; Iam 45 years old; I reside in Boston, and 
manufacture medicines. 
2. What is the name of your firm, who are the partners thereof, 
and how long has that firm been in business ? 
A. Seth W. Fowle & Sons; Seth A. and Horace S. Fowle; the 
firm has been in business under that name since January 1, 187]. 
3. To what firm or firms did that firm succeed; how long have 
you been connected with that firm or its predecessors ? 
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(Objected to by counsel for def ’ts as immaterial.) 


A. It succeeded the firm of Seth W. Fowle and Son. I have been 
eonnected with the two firms since April 1,1885. Previous to that 
the business was carried on by Seth W. Fowle. I went into the 
store as a boy,in 1856, and have been in the business ever since. 

4. Who was Seth W. Fowle—I mean what relation was he to 
you? 

(Objected to by counsel for def’ts as immaterial.) 


240 A. He was my father, and commenced in this business in 
1845. 
5. Who is Horace 8S. Fowle, and how long has he been connected 
with the business? 
(Objected to by counsel for def’ts as immaterial.) 
A. He is my brother, and became a nominal partner Jan’y 1, 
1871, when the firm name was changed from Seth W. Fowle & Son 


to Seth W. Fowle and Sons, and has been a full partner since July 
2, 1872 
as9 - fmm 


6. When did your father die and what next of kin did he leave ?. 


(Objected to by counsel for defendant- as immaterial.) 


A. He died in 1867, and left a widow and six children. I was ap- 
pointed administrator of the estate. 

7. Are you the Seth A. Fowle described in this certificate from 
the probate court? 


(Objected to by counsel for def’ts as immaterial.) 
A. Iam. 
(The certificate is offered in evidence and marked Exhibit A.) 


8. How did your present firm become the owners of this right in 
controversy—I mean the right to.sell under the Butts contract, so- 
called ? 

A. After my father’s death the business was carried on by my 

mother, Lucy Ann S. Fowle, and myself, under the 
241 same name as before—Seth W. Fowle & Son. My mother’s 

interest continued until June 29, 1872, when she retired, and 
a new firm was formed, consisting of my brother and myself. My 
brother had previously been admitted as a nominal partner, Jan’y 
2, 1871, when the name was changed from Seth W. Fowle and Son 
to Seth W. Fowle & Sons. The right to manufacture and sell Wis- 
tar’s Balsam under the Butts contract has continued from my father 
down to the present firm as an asset of the different firms. 

9. Have you here a copy of aconveyance from Williams to Butts? 

A. I have; this is it. 

10. What do you know about this copy which you present and 
wish to have marked ? 


(Objected to by counsel for def’ts as immaterial.) 


A. This is an accurate type-writer copy of a copy which I myself 
made from the original. The copy I madelI have present. I have 


shes pe: gone 
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compared the two and know the copy which I present to be an 
accurate copy of the original. 

11. What is the condition of the copy which you made from the 
original and which you hold in your hand ? 


242 (Objected to by counsel for def’ts as incompetent and im- 
material.) 

A. It was in our safe at the time of the great Boston fire of 1872. 

: “Sake ; | o 
It was in the fire four days and is charred and will be easily broken 
by handling. 

12. I wish you to hand that to the magistrate, to be marked with 
his initials for identification. 

(Defendants object to the admission and identification of that 
paper, as the paper itself is immaterial and inadmissible as evidence 
in this case.) 

A. I do so. 

(The paper is marked with the initials and official title of the 
magistrate.) 
zy, Complainants offer the type-writer copy referred to in Int. 10 in 
evidence and it is marked Exhibit B, and defendants object to the 
same for the reason given in objecting to the charred copy.) 

13. How long ago did you make the copy which is charred ? 

(Objected to by counsel for defendants as immaterial.) 

A. There is a memorandum on the paper. I don’t remember it ; 
I should say 15 or 14 years ago. 

14. Did you make the memorandum on the paper which is 

charred, and, looking at that memorandum, are you able to 
243 tell us when you made that copy ? 
(Objected to by counsel for def’ts as immaterial.) 


A. I did make the memorandum. I made the copy and the 
memorandum Sept. 20, 1872. 

15. Are you ready and willing to produce the charred copy in 
court upon the hearing of this case ? 

A. I am. 

16. Where has been the copy—I mean the one on the charred 
paper—ever since it was made—I mean in whose custody? 


(Objected to by counsel for def’ts as immaterial.) 


A. It has never been out of my custody. 
17. What was done with the original paper from which you made 
that copy which is now on the charred paper ? 
A. The original paper was sent to me by Isaac Butts, and after 
being copied was returned to him. 
18. Have you a paper between Butts and Fowle; and, if so, will 
you produce it? 
A. I have; and here it is. 
19. What is its condition and what has happened to it? 
A. It is very badly charred from being in our safe four days at 
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the time of the great Boston fire in 1872. It cannot be han- 
244 dled without injury and possible destruction. 

20. Will you hand it, in the envelope which contains it, to 
the magistrate, allow him to seal it up in said envelope, and write 
his name across the portion of the envelope where it is sealed, or 
otherwise endorse and identify it? 

A. Here it is. 


(Defendants’ counsel objects to the admission of the paper in this 
case, because he does not know what it is, aud cannot determine 
whether it is relevant or pertinent, and because it is irrelevant and 
incompetent.) 


21. Are vou ready and willing to produce this instrument, if re- 
quired, at the trial of this cause? 

A. Tam. 

22. Is that paper witnessed ; and, if so, by whom? 

A. It is witnessed by Augustus F. Smith. 

23. Who was Augustus F. Smith ? 

A. I don’t know. | 

24. What has become of him? 

A. I am told that he is dead. 

25. Where did Augustus F. Smith live ? 

A. I suppose he lived in New York. 

26. What makes you suppose that he lived in N. Y.? 

A. Mr. Butts lived in N. Y. at the time, and the paper is dated at 

a # 
245 27. Do you know the handwriting of Augustus F. Smith ? 
A. I do not. 


(Defendants’ counsel objects to all the above interrogatories and 
answers relating to Augustus F. Smith as immaterial, irrelevant, 
and hearsay.) 


28. Do vou know the handwriting of Isaac Butts and Seth W. 
Fowle, whose names appear to be signed to that paper; is this 
paper signed by them or either of them ? 

A. I am familiar with the handwriting of both, and I recognize 
the signatures as being the signatures of each party. 

29. What is the paper which I now hand you, and which the 
magistrate will mark Exhibit C? ; 

A. It is a copy of the original agreement between Butts and Fowle, 
which agreement I just produced. I have carefully compared the 
copy with the original and know it to be a correct copy. 

Counsel for plaintiff- offers this copy in evidence as a part of this 
deposition, being ready to produce the charred original at the trial 
of this cause. 

Counsel for defendants objects to the admission of this paper, pur- 
porting to be a copy, as incompetent. 

30. Where has this charred original been ever since its date? 
246 A. It was in my father’s possession until the time of his 
death. Since then it has always been in my custody. 
14—263 
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31. How long and what, to your knowledge, have your father and 
your firm succeeding him acied and manufactured under that 
raper ? 

(Objected to by counsel for def’ts as immaterial.) 


A. I know that my father manufactured and sold Wistar’s Balsam 
of Wild Cherry as long ago as I can remember, from frequent visits 
to the store when I was a boy and seeing it manufactured. I went 
into the store as a boy in 1856, and it has “allw ays been manufactured 
and sold by my father or the succeeding firms since then. 

Have the bottles had the same or different labels during that 
ean and under what labels or inscriptions has Wistar’s 3alsam of 
Wild Cherry, prepared by you or your firm, been sold ? 

(Objected to by counsel for d’f’ts as immaterial and incompe- 
tent.) 

A. This is a wrapper such as has always been used round the 
bottles of Wistar’s Balsam of Wild Cherry as far back as I can re- 
member. There have been no changes, except changes in the name 
of the firm and in the address. 

(The wrapper produced is offered in evidence and marked 
247 Exhibit D. The admission of the paper is objected to by 
counsel for def’ts as immaterial and incompetent.) 


33. How much has your firm spent, if anything, in advertising 
this Wistar’s Balsam of Wild Cherry manufactured by you? 


(Objected to as irrelevant and incompetent testimony.) 


A. We have spent over three hundred thousand dollars in adver- 
tising Wistar’s Balsam of Wild Cherry east of the Alleghany Mount- 
ains during the last twenty years, an average of fifteen. thousand 
dollars a year—from 1872 to 1884, inclusive, 13 years. We have 
spent, in addition to this, about twenty-six thousand dollars for 
advertising the balsam on the Pacific coast. 

34. Did your firm at any time make any contract with the firm 
of John D. Park or John D. Park and Sons, of Cincinnati? 

A. Up to 1864 Seth W. Fowle and John D. Park sold Wistar’s 
Balsam on the Pacific coast in competition. In that year an agree- 
ment was entered into between these two parties for the transacting 
of the business in that region on joint account. 

35. Have you the original agreement between Seth, W. 
248  Fowle and John D. Park? What is its condition ? 

A. This isthe original of that agreement; it is charred and 
cannot be handled without injury, from having been through the 
great fire of 1872; it has United States internal revenue stamps on 
it; it is dated December 17th, 1864. 

36. By whom does that paper purport to be witnessed ” 

A. By J. P. Dinsmore. 

o7. Where is J. P. Dinsmore ? 

A. He is in Europe. 

38. Do you know his signature ? 

A. Ido. Iam very familiar with it. 


, 
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39. is that signature in his handwriting ? 
A. It is. 

40. Are the signatures of the consignatory parties known to you? 
A. They are. 


oe 41. Whose signatures are they ? 

_ A. They are the signatures of Seth W. Fowle and John D. Park, 
with a seal opposite each signature. 

ay 42. You said that it was an agreement made in 1864. State ex- 


actly how that is. 

A. | should have stated that it was an agreement made in 
1863, with a supplementary agreement dated Dec. 17,1864. Instead 
of 1864, in my answer to interrogatory 34, | should have said 

1863. 
249 43. Will you place said instrument between Park and 


Fowle in an envelope, and hand the same to the magistrate, 
to be treated by him like the agreement between Butts and Fowle? 


(Defendants’ counsel object to the admission of this paper in this 
case as incompetent and irrelevant.) 

A. I will. 

44. Are you ready and willing and will you, if required, produce 
that instrument at the trial of this cause? 

A. I.am and will. 

45. What is the paper [ now hand you? 

A. It is a type-writer copy of the same document. I have com- 4 
pared it with the original, and know it to be a correct copy. 3 


(Complainants’ counsel offers the said type-writer copy in evidence, 
and it is marked Exhibit E. 

Defendants’ counsel objects to the admission of the type-writer 
copy as evidence as being incompetent and irrelevant.) 


46. After the making of that agreement of 1865 and 1864, how 4 
was the business to which it related transacted by you or by Park 3 
or his firm ? 

A. The business on the Pacific coast was carried on, under that 
agreement, until 1869, when it was terminated, and a new agree- 

ment entered into between John D. Park and Seth A. and 
250 Lucy AnnS. Fowle, who then constituted the firm of Seth W. 
Fowle and Son. | 

47. By whom were the goods manufactured and shipped to the 
Pacific coast ? 

A. They were manufactured by my father or the firm that suc- 
ceeded him after his death, and all orders from the Pacific coast were 
filled by us. 

48. Who conducted the business on the Pacific coast; who paid 
for the advertising ? 

A. The accounts were kept by us and the profits were divided 
between Mr. Park and our firm. There was very little advertising 
done at thattime. We made all the contracts that were entered 
into, paid all the bills, and charged the expense to joint account 
before dividing the profits with Mr. Park. 
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49. Did Park or Park and Sons have anything to do with the 
Pacific-coast business after you made the agreement of 1863? 

A. One provision of that agreement was that any Wistar’s Balsam 
that was sold outside of that agreement that was known to go to the 
Pacific coast should be put into joint account. We knew of quite ¢ 
number of lots of our Wistar’s Balsam being sent to the Pacific coast 
by parties that bought of us. ‘These were, in every case, put into 
joint account and the profits were divided equally with Park. At 

first Mr. Park reported a few sales of his balsam, but dur- 
251 ing the greater part of the continuance of the contract Mr. 


Park reported no sales. Except this, Mr. Park had nothing to . 


do with the sales on the Pacific coast. 

50. Have you a contract signed by John D. Park, made in 1869? 

A. I have. It is in the same condition as the other papers, hav- 
ing been through the same fire. 

ol. Is that instrument witnessed ; and, if so, by whom ? 

A. It is witnessed by Andrew J. Tully and James 8. Austin. 

52. Where are Andrew J. Tully and James S. Austin ? 

A. Andrew J. Tully I know nothing about; James 8S. Austin is a 
friend, and resides in Cincinnati. The papers and the consideration 
were sent to himand the agreement obtained by him. He is still in 
Cincinnati. 

53. Where was the paper executed by Mr. Park, if you know? 

A. In Cincinnati. 

54. By whom is that paper signed ? 

A. It is signed by John D. Park. 

55. Where and how did you get it? 

I received it in Boston, from Mr. Austin. 

56. Did Mr. Austin personally hand it to you? 

A. Hedid not. It was sent to us either by express or mail. 
57. Have you ever seen or known any Andrew J. Tully? 
A. I have not. I presume he was in Cincinnati at the 
time, as the paper was executed there. 

58. Will you hand the magistrate that paper in an envelope and 
have it treated by him as he has treated the other charred exhibits? 
I will. Here it is. 

59. Are you ready and willing to produce said paper, if required, 
at the hearing of this cause ? 

A. Iam. 


; 


—— 


4 


— 


(The plaintiff- offers all the charred exhibits in evidence and wild 
produce the same at the trial.) 


60. Do you know Mr. Austin’s signature on the charred paper? 

A. I do; I know that it is his signature. 

61. Have you prepared an accurate copy of said instrument? 

A. I have; this is it. I have examined it and I know it to bea 
correct copy. 

(Complainants offer the said copy in evidence and it is marked Ex- 
hibit F. Defendants object to the admission of the copy as evidence 
in the case as Incompetent and immaterial, the original being in 
evidence.) 


Rohe 
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62. Since the execution of said paper what has been done in the 
9 


territory covered by that paper ‘ 
253 (Objected to by counsel for defendants.) 


A. We have manufactured and sold Wistar’s Balsam for that sec- 
tion of the country, and until 1874 we supposed we were free from 
competition by Park. Up toSeptember, 1875, our price for Wistar’s 
Balsam to the wholesale trade on the Pacific coast was $7.00 per 
dozen. Our customers paid freight, and the balsam cost them, laid 
down, about $7.75 per doz. In July, 1875, we were informed by 
some of our customers in San Francisco that Wistar’s Balsam, man- 
ufactured by John D. Park, was offered to them at $7.50 per dozen, 
delivered in San Francisco. We immediately wrote John D. Park 
and Sons for an explanation. I have before me in my letter book 
a counter-foil letter-press copy of the letters sent by me to John D. 
Park. I know that the letter was mailed tothem. They must have 
received it, for our envelopes have a printed request to the posmas- 
ter to return the letters if not called for. I see by the date of the 
letter that I should have said 1878 instead of 1875 above, in both 
instances where I have given the date 1875, and also where I have 
said 1874. I annex a copy, which I have carefully compared with 
this letter. 


254 (The copy produced is marked Exhibit G. Defendants ob- 
ject to the admission of the copy as evidence on the ground 
that it is incompetent and irrelevant.) 


Receiving no reply to this letter, August 20th, 1878, we wrote John 
D. Park & Sons again. I have a letter-press copy of this letter be- 
fore me. This letter 1 know was mailed to them in an envelope 
with a similar imprint to the other. I have a copy here which I 
have carefully compared with the letter in my letter book, and | 
know it to be a correct copy. 

(The copy is marked Exhibit H. The def’ts object to the copy of 
this letter as incompetent and irrelevant.) 

(Complainants notify the defendants to produce the originals of 
the letters spoken of.) 

During July and August, 78, we continued to receive notice from 
our customers that Park’s Wistar’s Balsam was being offered to them 
in San Francisco at less than our price, and that large shipments of 
it were being made to that market. They informed us that several 
parties were pushing Park’s article there with considerable zeal. 
Fearing that an effort was being made by Park or through him to 

supplant our article in that market with his own, we reduced 
255 _ the price of our balsam to our customers onthe Pacific coast 

to $6.00 per doz. This seemed to us to be the only way in 
which we could immediately pick up this illegitimate business and 
retain the business which we had bought of Mr. Park, and to ex- 
tend which we had spent a large sum of money. This reduction in 
price was made Sept. 3rd, 1878; from that time until the date of the 
tiling of this bill, March 28, 1884, we sold on the Pacific coast 4,824 


110 SETH A. FOWLE FT AL., &¢., VS. JOHN D. PARK ET AL., &€. 


dozens, at $6.00 per dozen, the parties paying their own freight. 
We received for this, therefore, $4,824 less than we should have re- 
ceived if Park had not interfered with the business that we pur- 
chased of him. I consider that we have an equitable claim against 
Park for that amount. Since the filing of this bill we have sold 756 
dozen more at this reduced price. The fact of two articles being 
sold in that market, both claiming to be genuine, is a great injury 
to the reputation of the article. It creates confusion in the minds 
of dealers as well as consumers, and many dealers will refuse to 
keep either. The fact that the competing article is a genuine prep- 
aration renders it all the more difficult to stop its sale. Many 

dealers would not sell a counterfeit article, but, knowing that 
256 Park’s Wistar’s Balsam is prepared from the same recipe as 

ours thev do not hesitate to sell it, particularly if they can buy 
it cheaper than ours, and thus make a greater profit. 

We could denounce a counterfeit asa fraud, but when we urge 
dealers not to sell Park’s Wistar’s Balsam they say that it is genuine 
and we cannot deny it. I consider that our business has been in- 
jured from this cause alone to the amount of at least five thousand 
dollars. This interference by Park has necessitated the incorpor- 
ating in our advertisements of a caution to purchasers to be sure 
and get only the Wistar’s Balsam prepared by us. This has cost 
us at least a thousand dollars. 


(Counsel for defendants object to all that part of the answer after 
and including the words “the fact of two articles,” because it in- 
volves an expression of the witness’ opinions and inferences and is 
argumentative, and also because it is Incompetent and irrelevant.) 

63. Were the letters which you speak of as having been mailed to 
Park deposited in the post office postpaid ? 

A. They were. 

64. How were they directed ? 

A. To John D. Park and Sons, Cineinnati, Ohio. 
257 65. Before the death of your father, when you went into 
partnership with him, did you have any interest with hit in 
the Wistar’s Balsam of Wild Cherry ? 

(Objected to by counsel for defendant as irrelevant.) 

A. I did. I had an interest in the Wistar’s Balsam of Wild 
Cherry and the other articles he was manufacturing at the time this 
partnership was formed, April, 1865. There were no written arti- 
cles of partnership, but it was agreed between us that I should have 
an interest in the entire business, including the balsam. We car- 
ried on the business together and I continued to share in the profits 


of the balsam and the other articles until the time of my father’s 


death. 
66. What interest did you have in the assets of that firm ? 


(Objected to as irrelevant by counsel for defendants.) 


A. I had one-quarter interest. 
67. After the death of your father, did you or did you and your 
brother acquire from your father’s estate or from those who were 
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interested in his estate the entire title to this Wistar’s Balsam of 
Wild Cherry? State how. 

A. Wedid. Assurviving partner and administrator I had the 
settlement of the affairs of the old concern. I purchased of the heirs 
the entire assets of the concern with the exception of one- 

quarter interest in the franchise or trade-mark of Wistar’s 
258 Balsam, which one-quarter interest was retained by my 

mother. My brother and I then formed a partnership for 
carrying on the business, and we leased of mv mother her quarter 
interest in the balsam. 

68. Have you the original papers showing that arrangement ? 

A. I have the original papers executed by all interested in my 
father’s estate except myself. 

69. Do you know all the signatures written opposite the seals, and 
are thev the signatures of the persons whose they purport to be? 

A. These are the signatures of all the persons interested in my 
father’s estate, and I know their signatures, and I know these are 
their signatures. 

70. I see this paper is witnesses. Do you know the signatures of 
the witnesses, and where is each of them ? 

A. Emmie M. Fowle is my wife; she isat Hull. W. F. Whitcomb 
is my brother-in-law ; he is in the city. E. W. Otis was our book- 
keeper at that time, and is in or near the city. 

71. Have you another. paper relating to the title; and, if so, what 
is it? 

A. I have here a lease by Lucy Ann S. Fowle of her one-quarter 

interest in Wistar’s Balsam to Seth A. and Horace 8. Fowle. 
259 It is signed and sealed by Lucy Ann 8S. Fowle, Seth A. Fowle, 

and HoraceS. Fowle. I know the signatures of these parties 
and know that these are their signatures. It is witnessed by the 
same witnesses as the last document. 


(The release and the lease are offered in evidence and are marked 
for identification by the magistrate with his name and official title. 
Complainants offer to produce the said papers at the hearing, and 
now produce copies, to be marked, respectively, | and K, and to be 
attached to this deposition.) 


72. Have you, or have you and your firm, performed all the 
things which were agreed io be performed by you as the considera- 
tion for the purchase of that interest from those interested in your 
father’s estate ? 

(Objected to as immaterial by counsel for defendants.) 

A. We have in every respect. 

73. Have you and your firm performed all things which you were 
bound to do as the consideration for the secured paper that has 
been spoken of? I mean what you call the lease from your mother. 


(Objected to as irrelevant by counsel for defendants.) 


A. We have in every respect. 
260 74. How many dozen bottles of this article do you manu- 
facture and sell each year? 
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A. From 1865 to 1884, inclusive, the sales of Wistar’s Balsam east 
of the Alleghany Mountains were 6,600 gross, amounting to $600,000, 
an average annual sale of 330 gross. From 1870to1884, fifteen years, 
980 gross, amounting to $80,000, were sold on the Pacific coast, aver- 
aging about.65 gross per annum. By Pacific coast I mean west of 
the Rocky Mountains, but it is all sold in San Francisco, Portland, 
Oregon, and Sacramento. 

Adjourned. | 
JuLY 297TH, 1885. 

The witness continues: 

We sold on the Pacific coast as follows: In 1868 only 199 dozen, 
realizing $1,593.00; in 1869 only 222 dozen, realizing $1,554.00. 
We bought out Park’s claim to the Pacific coast in 1869, and imme- 
diately commenced advertising, which had been neglected for sev- 
eral years, and our sales increased as follows: In 1870 we sold 500 
dozen for $3,500; in 1871 we sold 898 dozen for $6,286. Besides 
newspaper advertising we distributed circulars, pamphlets, and 

show-cards on the Pacific coast, and, in various ways, made 
261 efforts to increase the sales of the balsam in that locality. In 

consequence of our extensive advertising and other efforts to 
increase the sales of the balsam, both on the Pacific coast and east 
of the Alleghany Mountains, a large demand has been created for 
the article in both sections, and we have in the trade-mark and good 
will of Wistar’s Balsam of Wild Cherry a valuable property right, 
which trade-mark is shown in the wrappers which I have already 
produced, and which is used universally on the Pacific coast and in 
the East. By this wrapper the balsam is known in both sections as 
of our mhanufacture. 

75. Can you tell how much you have spent in advertising since 
1869 on the Pacific coast ? 

A. I have already stated how much we have spent since 1872, 
namely, $26,000, but it is impossible for me to state how much we 
spent from 1869 to 1872, as our books covering that period were de- 
stroyed by fire. 

(Question and answer objected to as immaterial by counsel for 
defendants.) 

76. How much is the cost of manufacturing the balsam based 
upon the experience you have had? I mean per dozen. ; 

(Objected to as immaterial by counsel for defendants.) 

262 A. During the past ten years it has been $1.75 per dozen. 
77. This is for a dozen bottles of what size? Does it in- 
clude wrapper and boxing ? 

(Objected to as immaterial by counsel for defendants.) 


A. This is for the $1.00 size only. It includes materials, labels, 
wrappers, bottles, boxes, and labor; also rent and insurance. 

78. How much does a bottle of the dollar size contain of Wistar’s 
Balsam of Wild Cherry ? 


(Objected to as immaterial by counsel for def ’ts.) 
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A. It contains ten fluid ounces without filling the neck, and, so 
far as I know, has always contained the same quantity. 
79. What is the average price per dozen that you receive ? 


(Objected to as immaterial by counsel for defendants.) 


A. $7.20 per dozen net, cash, for the dollar size. 

80. Have you ever sold any of the balsam on the territory which, 
under these instruments, belongs to Mr. Park ? 

A. We have never sold a single bottle on that territory so long as I 

have been in business. We have occasionally received orders 
263 for the balsam in that territory, and have always either 

sent the orders to Mr. Park or written the parties that we had 
no right to sell to them. We have never sold in that region, di- 
rectly or indirectly. We have never, during the 29 years that I have 
been in the business, received an order from Mr. Park that had been 
sent to him from our territory. 

81. Have you ever sold any smaller-sized bottles of balsam? If 
so, state since what time; the contents of such bottles and price; 
where sold, and any other circumstances attending their manu- 
facture and sale. 


(Objected to by counsel for defendants as immaterial.) 


A. Since 1874 we have put up the balsam in a bottle containing 
exactly four fluid ounces without filling the neck, which bottle has 
been sold at retail for fifty cents. We have received for this size 
$3.60 per dozen net, cash, which would be at the rate of $9.00 per 
dozen for a bottle holding ten ounces. These bottles have been sold 
exclusively on our territory. We have never received an order for 
this size from the territory to which Mr. Park has exclusive right, 
and have never sold a bottle, directly or indirectly, on his terri- 

tory. 
264 82. State whether Mr. Park has known of your sale of the 
balsam in small bottles, and state the circumstances concern- 
ing the same. 

A. Mr. Park was fully informed of the fact that we were putting 
up this small-sized bottle, and has has never made any protest what- 
ever. Here is a letter dated March’ 8, 1877, which we received from 
him. 


(The letter is produced and marked Exhibit L.) 


[ have a letter-press copy of our reply to that letter, dated March 
12, 1877. 

Complainants’ counsel notifies defendants’ counsel to produce the 
original of said letter at the hearing. Complainants offer a copy of 
said letter-press copy in evidence, to be marked Exhibit M, and de- 
fendants object to said letter and the copy thereof as immaterial. 
This letter was enclosed in an envelope bearing a printed request 
to return to us if not called for, addressed to John D. Park and 
Sons, Cincinnati, Ohio. It was properly stamped and deposited in 
the post office. I have a letter-press copy of another letter written 
to Park and Sons, dated June 1, 1877. 


15—263 
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2643 (Complainants’ counsel notifies def’ts’ counsel to produce 
the original of this letter at the hearing and offers in evi- 

dence a copy of said letter-press copy, to be marked Exhibit N. 

Def’ts’ counsel objects to the letter and the copy as immaterial.) 


This letter was enclosed in an envelope bearing a printed request 
to return to usif not called for, addressed to John D. Park and 
Sons, Cincinnati, Ohio. It was properly stamped and deposited in 
we post office. 
Which, if either, of the defendants is here present with Mr. 
macnn the opposing counsel; and have you ever had any con- 
versation with him before the beginning of this suit? 
A. Mr. G. F. Park is here present. I never had any conversation 
with him before the beginning of this suit. 
84. Did you have any conversation with Ambro R. Park before 
the beginning of this suit ? 
A. In 1877, when I was in Cincinnati, I had a conversation with 
Mr. Ambro R. Park and protested against their selling their Wistar’s 
Balsam east of the Alleghany Mountains. I had no idea of the 
extent of the sales of their balsam in the East until after the be- 
ginning of this suit. 
265 85. Do you know or can you set forth any other matter or 

thing which may be a benefit or advantage to the parties at 
issue in this cause, or either of them, or that may be material to the 
subject of this your examination, or the matters in question in this 
cause? If you — set forth the same fully and at large in your an- 
swer. 

A. I have been asked for a statement in detail of our sales during 


the last ten years. I will prepare such a statement and hand it to: 


the magistrate, to be annexed to this testimony and marked Exhibit 
Q. I can think of nothing further to add to this deposition. 


(Defendants’ counsel objects to this statement as immaterial.) 


Cross-examination by CHARLES HovuaGuron, Esq., of counsel 
for defendants : 


86. Who are now all the proprietors of the right, title, and inter- 
est in Wistar’s Balsam of Wild Cherry that Seth W. I ‘owle derived 
from Butts? 

A. Seth A. and Horace S. Fowle, we having purchased of Lucy 
Ann 8S. Fowle her interest since the commencement of this suit.: 

87. What was the extent of the interest of Lucy Ann S. Fowle at 

the time of the commencement of this suit ? 


266 A. She had a one-quarter interest in the franchise or trade- 
mark of Wistar’s Balsam of Wild Cherry, which she leased 
to Seth A. and Horace 8S. Fowle. 


88. When did Seth A. and Horace S. Fowle purchase that quarter 
interest of Mrs. Fowle? 

A. About January 1, 1885. 

89. How much was paid to Mrs. Fowle for that quarter interest, 
or agreed to be paid ? 

A. Four thousand dollars, which was the value fixed on it at the 
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time of my father’s death, when the business was very small. This 
was considered an equitable sum, because Mrs. Fowle had contrib- 
uted neither capital nor service during the past eighteen years to- 
wards increasing the value of the property. 

90. Was there any paper or writing passed between Mrs. Fowle 
and you indicating the sale? 

A. There was; here it is. 

1. What is the date of that paper? 

A. December 3lst, 1884. 

92. Was the consideration mentioned in that paper—$4,000—paid 
to Mrs. Fowle? 

A. It was. 

93. State how and in what manner it was paid. 

By a note, payable on demand. 
94. Can you give the terms, promises, and conditions of that note 
from memory ? 
267 A. The amount was $4,000. The interest is $400 per an- 
num, payable quarterly. 
What was the reason of making this assignment of this inter- 
est pee Mrs. Fowle to Seth A. and Horace S. Fowle? 

A. So that in case of my mother’s death we should have a clear 
title to Wistar’s Balsam and not have to deal with her heirs. She 
was perfectly willing to sell it to us at this price, intending to make 
a will leaving her other property to my sisters. 

96. Was there an understanding that she was to hold this note 
and draw the interest on it during her life? 

A. There was a verbal understanding to that effect. 

97. What was the disposition that was to be made of the note at 
her decease ? 

A. There has been no understanding or agreement in regard 
to it. 

98. You have said in answer to No. 95: “She was perfectly will- 
ing to sell to us at this price, tle“ ns eae a will leaving her 
other property to my sisters.” If she was to leave her other prop- 
erty to your sisters what was to be done with this note at her de- 
cease ? 

A. I don’t know what she would do with it. 

99. Did you not or do you not now expect that it would be returned 

to _ after her decease ? 
268 A. I do not; I expect that we should have to pay it. 
100. Were you advised by counsel in this suit or otherwise 
to have this assignment from Mrs. Fowle to be made? 

A. We were not. No one had anything whatever to do with it 
except my mother, my brother, and myself. No other parties had 
any knowledge of the transaction until it had been made. It was a 
bona fide sale, and would have been made if this suit had not been 
pending. 

101. Were you not informed before this assignment was made 
that Mrs. Fowle would have to be madea party plaintiff to this suit, 
she being a joint owner with you and Horace S. Fowle? 

A. We were not. 
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102. Did you not know that such was the fact? 

A. I did not. 

102. In Ans. to Int. 49 you say that one provision of that agree- 
ment, referring to the agreement of 1863, mentioned, was that “any 
Wistar’s Balsam sold outside of that agreement,” &c.; was that 
agreement put in evidence? 

A. It was. 

104. Will you be good enough to point out in that copy the pro- 

vision you-refer to and read it. 
269 A. “Any Wistar’s Balsam made either by said Fowle or 
said Park that has been shipped to the Pacific coast since 
April, 1863, or that may hereafter be sent there by any party, shall 
be put into this account at $2.25 per dozen.” 

105. In your arrangements with the defendants in regard to the 
sales of balsam you agreed with them, if [ understand your answers 
correctly, not to sell the balsam for less than $7.20 per dozen, did 
you not? 

(Objected to by counsel for compl’ts so far as shown by writings.) 


A. We did not make any such agreement; there was no restric- 
tion in regard to the price at which we should sell. 

106. Do you mean to say that you were at liberty to sell it at any 
price that you chose to in competition with the defendants? 

A. Our only agreements with the def’ts were in regard to the Pa- 
cific coast; we have a perfect right to sell there at any price we 
please and have had such right since 1869. 


107. How was it before 1869 ? 


(Objected to by compl’ts’ counsel that it is a question of law.) 


A. While the contract of 1863-4 was in force we sold at whatever 
price was agreed upon by Mr. Park and Seth W. Fowle. 
270 108. Will you look at your contract of of 1863-"4 and read 
to the examiner the clause which I point out to you ? 

A.,I am looking at the contract and read from it as requested : 
“The price of the balsam delivered on the Pacific coast shall be $7 
per dozen in coin, six months from date of shipment in Boston.” 

109. Did you at any time vary the price from the sum stated in 
that agreement; and, if so, when and what was the variation ? 

A. I have every reason to believe that we in no case sold for less 
than $7.00 per dozen. 

110. ln your Ans. to Int. 62 you say that you reduced tlie price 
of balsam to our customers on the Pacific coast to $6 per dozen. Is 
your last answer consistent with that or not? 

A. It is, perfectly. My last answer related to the time when busi- 
ness was being done under the 1863-’4 contract. We reduced the 
price to $6 per dozen after we had purchased Park’s claim to the 
Pacific coust by the 1869 contract. 

111. Why did you put the price down to $6 Sept. 3rd, 1878 ? 

A. It was an act of self-preservation ; to stop any further 

271 shipments of Park’s Wistar’s Balsam to that market, believ- 

ing that if our article could be sold there at a less price than 
Park’s was being sold at dealers would stop ordering Park’s. 
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112. Did you know at that time of your own knowledge that Park’s 
Balsam was sold on the Pacific coast ? 

A. Only as we learned by letters received from our customers. 

113. Then you did not know of your own knowlec lge that Park’s 
Balsam was sold there at that time, did you ? 

A. I had the statement, of responsible parties to that effect. 

114. Question repeated and an explicit answer requested. 

A. I wasn’t there to see it sold. I did not. 

115. Did the defendants, Park and Son, at that time admit to you 
that they were sending their balsam tothe Pacific coast or that they 
had sold it to go there? 

They did not. They did not answer our letters asking for an 
explanation. 

116. Did you ask them directly whether they had sold balsam to 
go to the Pacific coast at that time ? 

A. We did in our letter. 

117. Please give the words you used in your letter. 

A. “And we also demand of you a statement of what Wis- 

272 _—tar’s Balsam you have sold to parties east of the Alleghany 

or west of the Rocky Mountains within five years. We de- 

sire the names of the parties, the dates of sales, the quantities sold, 
and the prices or terms.” 

118. Then you did not ask them directly whether they had sold, 
Wistar’s Balsam of Wild Cherry on the Pacific coast or not; but 
assuming that they had done so, you called upon them in language 
which they might consider offensive to render an account, and they 
did not answer? 

A. We did not ask them whether they had or not. In our first 
letter we wrote them that we were informed that their article had 
made its appearance in the San Francisco market, and in polite and 
friendly terms asked them for an explanation. After waiting a 
reasonable time and receiving no reply to our letter, having in the 
meantime received additional and undisputed evidence of the fact 
that their article was being sold in that market, we wrote them 
what appears in our letter. 


(Answer objected to by counsel for def’ts as irresponsive and im- 
proper.) 


119. Do I understand you to sa 
your letters that you refer to at all ° 

A. They did not. 

120. Did thev acknowledge the receipt of them ? 
273 A. They did not. 
You do not know, then, that they ever did receive 

them, do you? 

A. I do not. 

122. You did not call on the defendants personally at that time 
to ask them whether they had sold Wistar’s Balsam of Wild Cherry 
on the Pacific coast, did you ? 


A. I did not. 


y that the def’ts did not answer 
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123. You don’t know, of your own knowledge, that the letters 
you refer to were ever mailed to them, do you? 

A. I know that they were mailed to them. 

124. Did you put them in the post office yourself? 

A. I cannot remember distinetly doing so in this case. 

125. Did you mail the letters yourself? 

A. I did. 

126. But you don’t remember putting them in the mail yourself, 
do you? . 

A. I do not. 

127. Do your letters generally go to the mail by messenger, and 
did they then ? 

A. Our letters are us sually mailed by either my brother or myself, 
and were at that time—particularly important letters. 

128. Do you mean to say that you go to the office and deposit the 
letters yourself, instead of sending a clerk or boy ? 

A. We generally deposit them ourselves in the street letter 

boxes. 
274 129. Then, without knowing whether your letters that you 

refer to were ever received by the defendant, and without 
positive knowledge that they were ever mailed, and without going 
to see them to ask whether or not they had sold Wistar’s Balsam of 
Wild Cherry on the Pacific coast or to go to there, you wrote them 
the letter dated Boston, August 20,1878, Exhibit H, and on Sept. 3, 
1878, you reduced the prive at whieh Wistar’s Balsam of Wild 
Cherry was to be sold on the Pacific coast to $6 per dozen, without 
knowing from the defendants whether they had given you justifiable 
cause for so doing or not ? 

A. I did. 

130. Do you know whether the Wistars Balsam of Wild Cherry 
made by the defendants in this suit is the same article—exactly 
alike—with that made by you or not? 

A. I don’t know anything about how theirs is made. 

Is the Wistar’s Balsam of Wild Cherry made by you made 
at all times by the same formula—the same ingredients in the same 
proportions ? 

A. It is. 

132. Then a mixture made of different ingredients or of the same 

ingredients in different proportions would not be Wistar’s 
275 Balsam of Wild Cherry, would it? 


(Objected to by pl’t’ffs’ counsel because not opened on direct ex- 
amination and for other reasons.) 


A. It would not be. 

133. Then you don’t know whether d’f’ts ever made or sold any 
Wistar’s Balsam of Wild Cherry or not, do you ? 

(Objected to by plaintiffs’ counsel.) 


A. I don’t. 
134. Hav-n’t you heard that the so-called Wistar’s Balsam of 
Wild Cherry made by defendants had a different taste and flavor 
from that made by you? 
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(Objected to by counsel pl’t’ffs.) 

A. I have. 

135. Did you ever determine that by tasting of it yourself? 

A. I have. 

136. Do you know or do you understand that the flavor of the 
balsam made by defendants was more acceptable and popular than 
that made by pl’t’ffs, and that on that account the demand for it 
was more active? | 

A. I do not. 

137. You have spoken of a trade-mark. What do you refer to 
when you say trade-mark in this connection ? 

A. I mean the right to use the name “ Wistar’s Balsam of Wild 
Cherry.” 

138. Is that all that you mean by trade-mark in this connec- 

tion ? 
276 A. No, sir;,also the wrappers, labels, and advertisements 
bearing this name. 

139. Is that all? 

A. I believe it is. 

140. Have you ever made application at the Patent Office to 
have your trade-mark for Wistar’s Balsam of Wild Cherry regis- 
tered ? 

A. I have not, and no application has been made, to my knowl- 
edge. 

141. Have you or has any one for you made application for the 
registry of a label to be used in connection with it? 

A. No. 

142. In your Ans. to Int. 80 you say, “ We have never sold a 
single bottle on that territory,’ meaning the territory in which the 
d’f’ts had exclusive right to sell the balsam. You do not know, 
do you, but that small or large quantities of balsam sold by you 
have been sold again on or to go on the territory of the defendants? 

A. I have no knowledge of any such sales; certainly none has 
been so sold with my sanction. It may have been. I don’t know 
but what it has. 


Direct examination resumed : 
143. What was the practice of your office with regard to letters 
and posting the same? 
A. As far back as I can remember it has been customary 
277 ~~‘ for either my brother or myself to mail the letters ourselves 
either in the post office or in the street letter boxes. 
144. Have you any doubts that the letters to Parks were mailed 
by yourself or sent to the mail in due course ? 
(Objected to by defendants’ counsel as immaterial and irrelevant 
and calling for opinion of the witness.) 
A. I have none whatever. 
145. I forgot to ask you whether there was any label on the bottle, 
inside the wrapper, of which you have annexed a specimen to this 
deposition. 
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A. There is a label, but I have not put it in evidence. 

146. Will you state whether it has always been the same, and will 
you annex a copy? 

A. It has always been the same, so far as I know. Iwill annex a 
copy, to be marked Exhibit T. 

147. Describe the bottle and state whether it has always been the 
same, so far as the marks on the glass are concerned. 

A. The bottle is the same as that used by Isaac Butts, and has 
blown in the glass “ Dr. Wistar’s Balsam of Wild Cherry, Phila., 


SETH A. FOWLE. 


278 MassacHusetts, Boston, July 29, 1885. 
Subscribed and sworn to before me. 
[SEAL. | CHAS. H. SWAN, 


U7. S. Commissioner. 
279 A. 


COMMONWEALTH OF MASSACHUSETTs, | _ | 
Suffolk, is 
PROBATE OFFICE. 

[, Elijah George, register of the probate court in and for said 
county of Suffolk, hereby certify that at a probate court holden at 
Boston, in and for said county, on the fourth day of November, in 
the vear of our Lord one thousand eight hundred and sixty-seven, 
Seth A. Fowle was duly appointed administrator of the estate of 
Seth W. Fowle, late of said Boston, deceased, intestate, and gave 
bond to the acceptance of the judge of said court for the due per- 
formance of said trust according to law. 

[ also certifiy that it appears by the records and files of said court 
that said appointment is now in full force. 

In witness whereof I have hereunto set my hand and the seal of 
said court this seventh day of July, in the year of our Lord one 
thousand eight hundred and eighty-five. 

[ SEAL. | ELIJAH GEORGE, Register. 


280 B. 


This agreement, made at the city of New York on this twentieth 
day of May, A. D. one thousand eight hundred and forty-four, be- 
tween Lewis Williams, of the city of Philadelphia, State of Penn- 
sylvania, and Isaac Butts, of the city of New York, sheweth: That 
the said Lewis Williams, the senior and principal partner of the 
firm of Williams & Co., chemists, of Philadelphia, is the sole pro- 
prietor of a medicinal preparation called and known by the name 
of Wistar’s Balsam of Wild Cherry: and this agreement witnesseth 
that the said Lewis Williams, for and in consideration of the prom- 
ises and covenants hereinafter mentioned on the part of said Isaac 
Butts, he, the said Lewis Williams, has sold, transferred, and de- 
livered to the said Isaac Butts a true copy of the recipe used in pre- 
paring said Balsam of Wild Cherry, together with the sole right to 
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manufacture and sell said medicine forever in the six New England 
States; also in the States of New York, New Jersey, Delaware, Mary- 
land, North and South Carolina, Georgia, District of Columbia, and 
the various provinces comprising British America; also in the 

counties of Franklin, Cumberland, Perry, Juniata, Mifflin, 
281 Union, Northumberland, Columbia, Lycoming, Tioga, and 

all counties that lie east of those named in the State of Penn- 
sylvania, together with the counties of Hardy, Pendleton, Bath, 
Alleghany, Botetourt, Roanoke, Montgomery, Pulaski, Wythe,Smyth, 
and Washington, and all counties that lie east of these in the State 
of Virginia. 

And the said Isaac Butts, for and in consideration of the right to 
manufacture and sell said medicine in the States and territory herein 
specified, does hereby covenant, promise, and agree to and with the 
said Lewis Williams that he, the said Isaac Butts, will well and 
truly pay to the said Lewis Williams the sum of four thousand 
dollars, lawful money of the United States, in such sums and within 
such times as shall be hereafter specified; and the said [Isaac Butts 
also promises and agrees to — the said Lewis Williams, without 
abatement, deduction, or defalcation, all such sums of money as 
may be due at the time this agreement is signed for supplies of said 
medicine that have been sold or consigned to him for sale by the 
said Lewis Williams, his associates or agents, to wit, the sum of 

eight thousand six hundred and sixty-one dollars, together 
282 ~ with the sum of four thousand dollars, before mentioned, to 

be paid as follows, viz: Two thousand dollars to be paid 
within twenty days after this agreement is signed; two thousand 
within sixty-five days after the first payment is made; two thousand 
within thirty-five days thereafter ; two thousand more on the tenth 
day of January next, the balance, amounting to the sum of four 
thousand six hundred and sixty-one dollars, to be paid in full by 
the first day of August, one thousand eight hundred and forty-five. 

And the said Isaac Butts further covenants, promises, and agrees 
that he will not sell, cause to be sold, or establish agencies for the 
sule of said Balsam of Wild Cherry in any part of the United States 
except in the States and Territories herein granted to him, and also 
that he will not sell or cause any of said medicine to be sold at a less 
price than seven dollars and twenty cents nett for each and every 
dozen sold by him, except to such persons as shall become his agents 
for a whole State or Territory ; and in all cases where such agencies 

are granted by Isaac Butts, his heirs or successors, he also 
283 promises and agrees that he or they shall take from such 

agents an agreement, with a sufficient guarantee or penalty, 
that no sale of said medicine shall be made at a less price than that 
above stated or in such manner as shall tend to reduce the price 
below that specified. 

For and in consideration of the faithful performance of the cove- 
nants and promises herein made by the said Isaac Butts, the said 
Lewis Williams covenants, promises, and agrees that from and after 
the signing of this agreement he, the said Lewis Williams, will not 
manufacture or sell any of said medicine of his own or agents’ man- 
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ufacturing within the territory herein granted to said Isaac Butts, 
nor any other medicine bearing the name of wild cherry purport- 
ing to be an improvement on the said medicine or under a different 
name prepared from the same recipe. The said Lewis Williams 
further promises that he will not manufacture any medicine bearing 
his name or the name of Williams & Co., as manufacturers, that sh: ll 
be designed particularly for the cure of the same diseases as the Bal- 


sam of Wild Cherry, except such medicines as are commonly pre- : 
pared by druggists, and will also defend him against all other 
284 claimants to the right to manufacture said medicine: Pro- 
vided always, That he shall not make known to any other i 


person the ingredients employed in preparing the sarne. 

The said Isaac Butts also agrees that in case there shall be any 
breach of this agreement by a failure on his part, or on the part of his 
heirs or suecessors, to pay to the said Lewis Williams or his heirs 
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all such sums of money as are herein specified within the time al- 
lowed in this agreement the right of said Isaac Butts to manufacture | 
and sell said medicine shall then cease and determine ; all of said 
medicines in the hands of his agents shall not be transferred to the ; 
said Lewis Williams at the prime cost, the same to be paid for out 
of the proceeds of the sales thereof, and the right of said Lewis Wil- ) 
liams to manufacture and sell said medicine in all the States and 
territory granted to the said Isaac Butts shall be the same as if this 
agreement had never been executed. ) 
In witness whereof the said parties to these presents have here- 
unto set their hands and seals the day and year aforesaid. 
LEWIS WILLIAMS. [seat. f 

ISAAC BUTTS. “a 

Sealed and delivered in presence of— ; 
CHAS. W. SANFORD. 

M. A. F. HARRISON. 

2 

285 City AND County or NEw YorRK, ss: 


On the twenty-third day of May, 1844, before me personally ap- 
peared Lewis Williams and Isaac Butts, known to me to be the same 
persons described in and who executed the foregoing agreement, 

5 and duly acknowledged that they executed the same as their act 
and deed. 
CHAS. W. SANFORD, 


Commissioner of Deeds, New York. 


New York, May 24th, 1844. 


Ree’d of Isaac Butts sixteen hundred and fifty Sulton and his 
note for three hundred and fifty dollars in full for the first instal- 
ment of the within agreement. 


$2,000. LEWIS WILLIAMS. 


[Endorsed :] Copy. Agreement. Lewis Williams and Isaac Butts. 
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286 C. 


This agreement, made this first day of March, in the year one 
thousand eight hundred and forty-five, between Isaac Butts, of the 
city, county, and State of New York, party of the first part, and 
Seth W. Fowle, of the city of Boston, State of Massachusetts, drug- 
gist, party of the second part: 

Whereas the said party of the first part did,on or about the 
twentieth day of May, in the year one thousand eight hundred and 
forty-four, purchase from one Lewis Williams a certain medicinal 
preparation called and known by the name of Wistar’s Balsam of 
Wild Cherry, with the sole and exclusive right to manufacture and 
sell the said medicine in the six New England States, to wit, in the 
States of Maine, New Hampshire, Vermont, Massachusetts, Connec- 
ticut, and Rhode Island, and also in the States of New York, New 
Jersey, Delaware, Maryland, North Carolina, South Carolina, and 
Georgia, and in the District of Columbia, and also in the various 
provinces comprising British North America, and also in that part of 
the State of Pennsylvania comprising the counties of Franklin, 

Cumberland, Perry, Juniata, Mifflin, Union, Northumber- 
287 land, Columbia, Lycoming, Tioga, and all the other counties 

in the State of Pennsylvania that lie east of the said counties 
named, and also in that part of the State of Virginia comprising 
the counties of Hardy, Pendleton, Bath, Alleghany, Botetourt, 
Roanoke, Montgomery, Pulaski, Wythe, Smyth, and Washington, 
and all the counties in the State of Virginia which lie east of the 
said counties last named, in which said purchase and as a part 
thereof was transferred to the said party hereto of the first part a 
true copy of the receipt for the preparation of the said balsam. 

And whereas also the said party of the first part has agreed to 
sell the said balsam and the right to manufacture and sell the same 
in as full and ample a manner as the same was so as aforesaid pur- 
chased and is now held and owned by him, and the said party of 
the second part has agreed to purchase the same, said sale and pur- 
chase to be made upon the terms and conditions hereinafter more 
particularly specified and set forth : 

Now, therefore, this agreement witnesseth that the said party of the 

first part, for and in consideration of the sum of twent y-nine 
288 thousand and five hundred dollars, lawful money of the United 

States, hath bargained and sold and by these presents doth 
grant, bargain, and sell unto the said party of the second part, in as 
full and ample a manner as was purchased and is now held and 
owned by him as aforesaid, the said Wistar’s Balsam of Wild Cherry 
and a true copy of the receipt for the manufacture thereof, together 
with the sole and exclusive right to manufacture and sell the said 
medicine in the said States, provinces, and counties hereinbefore in 
the recitals hereof particularly set forth, together with all the medi- 
cines of whatever description now in the hands of local agents of the 
said party of the first part belonging to him, and all sum and sums 
of money due to the said party of the first part on account of sales 
of such medicines, and the account books of the said party of the 
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first part containing said accounts so far as they have relation thereto, 
and all the evidences of such indebtedness, excepting from such sums 
so due as aforesaid all sum and sums of money due previous to the 
first day of January last from Messrs. A.B. and D. Sands, Comstock 
& Co., Comstock & Tyler, and S. Ingersoll & Co., in the city 
289 of New York, and from E. B. Vaughan, G. D. Witherell & 
Co., Frederic Klett & Co., Edward Cole, T. W. Dyott & Sons, 
Robinson, Collins & Co., W. W. & H. Smith, of the city of Philedel- 
phia, and also all the stock of drugs and medicines now on the 
premises at No. 82 Ann street, in the city of New York (excepting 
from out the said drugs and medicines last mentioned Peter’s Pills 
and articles held upon commission), and also all the apparatus and 
appurtenances of the said party of the first part used in the labora- 
tory of the said party of the first part in the manufacture of the said 
balsam, and all stereotype plates, pamphlets, and also sundry bottle 
moulds; to have and to hold the same unto the said party of the 
second part, his executors, administrators, and assigns, te his and 

their own proper use, benefit, and behoof forever. 

The said twenty-nine thousand and five hundred dollars to be 
paid by the said party of the second part in manner following, to 
wit, nine thousand and five hundred dollars of the same to be paid 
at such time and in such manner as has been or shall be agreed 

by the parties, the balance of twenty thousand dollars to be 

290 paid and secured as follows, to wit, four notes to be given by 

the said purty of the second part, made by him and endorsed 

by his brother, James Fowle, dated on the date hereof, said notes 

to be for two thousand dollars each, with interest from their date, 

and due, respectively, on the twelfth day of January, on the fifteenth 

day of March, on the first day of June, and on the first day of Sep- 

tember, which will be in the year one thousand eight hundred and 

forty six; six other notes to be given by the said party of the sec- 

ond part, made by himself, dated on the day of the date hereof, 

for two thousand dollars each, with interest from their date, re- 
spectively, and due, respectively, on the first day of November, in 

the year one thousand eight hundred and forty-six, and the first 

day- of January, March, May, July, and September, one thousand 

eight hundred and forty-seven; and, as a security for the payment 

of the said last-mentioned notes in manner aforesaid, the said party 

3 of the second part, at the time of the execution of this instrument, 
transfers to the said party of the first part certain shares of the 
stocks of the State of Pennsylvania to an amount which, at 

291 par, would realize twelve thousand dollars, to be held by the 
said party of the first part until the said last-mentioned 

notes and the whole of them are paid off and discharged; but if 
the said note- or either of them are not paid at maturity, the said 
party of the first part to be at liberty at his election to sell of the 
said stock so much thereof as may be necessary to pay the amount 
then due, and out of the proceeds thereof to pay himself the amount 
of the said note or notes then due and unpaid. It is understood 
and agreed that the said stock, if unsold as last aforesaid or so much 
thereof as shall be unsold upon the payment of the said last-men- 
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tioned six notes, shall be transferred by the said party of the first 
part to the said party of the second part, and upon the payment 
of any of the said six notes the said stock to be retransferred, a part 
thereof in proportion to the amount of such payment. 

The interest on the said ten notes to be at the rate of six per 
centum per annum, and to be paid yearly on the first day of March 
in each and every year; but when any of the said notes shall be- 

come due and be paid the interest on said note so due shall 
292 be paid at and up to the time of such payment, said notes 

above mentioned to be payable at the Suffolk Bank, in the 
city of Boston, in the State of Massachusetts. 

It is understood by the parties hereto that the said party of the 
second part shall have the privilege at his election of paying off 
the said notes and the several sums or any part thereof due upon 
the sale and purchase herein mentioned whenever he shall see fit, 
upon a notice through the mail of thirty days to the party of the 
first part. 

And I, the said party of the first part, for myself, my heirs, exec- 
utors, and administrators, do covenant and agree to and with the 
said party of the second part, his personal representatives and as- 
signs, that I, the said party of the first part, will not hereafter man- 
ufacture or sell any of said Balsam of Wild Cherry, whether man- 
ufactured by myself or by my servants or agents, within the States, 
districts, provinces, and counties above mentioned, any or either of 
them, nor any other medicine whatever bearing the name of wild 

cherry, whether or not purporting to be an improvement on 
293 the said balsam, nor the said balsam under a different name 

prepared from the same receipt; and I do, in like manner, 
further covenant and agree that I will deliver over to the said party 
of the second part all the property so as aforesaid sold to him, and 
that I will not in any way or manner collect or interfere with the 
debts so as aforesaid assigned to the said part of the second part. 

And I, the said party of the second part, for myself, my heirs, 
executors, and administrators, do covenant and agree to and with 
the said party of the first part, his personal representatives and as- 
signs, that I, the said party of the second part, will make punctual 
payment of the said notes, respectively, with the interest, at the times 
and in the manner above-mentioned. 

And I, the said party of the second part, for myself, my heirs, ex- 
ecutors, and administrators, do further covenant and agree to and 
with the said party of the first part, his personal representatives and 
assigns, that I, the said party of the second part, will not sell, cause 
to be sold, nor establish agencies for the sale of said Balsam of Wild 

Cherry in any part of the United States, except within the 
294 States, districts, and counties herein mentioned, and that I 

will not sell nor cause the same to be sold at a price less 
than seven dollars and twenty cents nett for each and every dozen 
sold or caused to be sold by me, except to such persons as shall be- 
come my agents for a whole State or Territory. 

And in all eases where such agencies are granted by me, my per- 
sonal representatives or assigns, I covenant and agree in manner 
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aforesaid that I, my personal representatives and assigns, will take 
from such agent or agents an agreement, with a sufficient guaranty 
or penalty, that no sales of said medicine shall be made at a less 
price than that above stated, or in such manner as shall tend to re- 
duce the price below that specified. 

And I, the said party of the second part, do further covenant and 
agree in manner aforesaid that I will pay all the current expenses 
of advertising, postage, freight, and all the other current expenses 
now contracted for or authorized by the said party of the first part 
in and about the sale and disposition of the said medicines, and will 
save the said party of the first part harmless by reason of the said 

current expenses and every part thereof. 
295 In witness whereof the parties hereto have hereunto inter- 
changeably set their hands and seals the day and vear first 
above written. 
ISAAC BUTTS. 
SETH W. FOWLE. 


Sealed and delivered in presence of—on the 7th page “or terri- 
tory,” interlined between “State” & “and,” near the middle of the 
page— 

AUGS. F. SMITH. 
Ciry AND County OF NEW YORK, 88: 

On this fourth day of April, 1845, before me came Isaac Butts and 
Seth W. Fowle, to me known to be the individuals described in and 
who executed the above instrument, and duly acknowledged that 
they executed the same. 

CH. ED. SHEA, 
Com. of Deeds. 


296 Received, New York, March first, 1845, of Seth W. Fowle, 
seven certificates of the stocks of the State of Pensylvania as 
follows: One certificate for two thousand five hundred dollars, six 
per cent. stock of 6th May, 1841, bearing interest from the first day 
of August, 1842; one other certificate for two thousand five hundred 
dollars, bearing interest at six per cent. from the first day of Feb- 
ruary, 1843; one other certificate for three thousand dollars, bearing 
interest at six per cent. from the first day of February, 1843; one 
other certificate for two thousand dollars, bearing interest at five 
per cent. from the first day of August, 1843; one other certificate 
for one thousand dollars, bearing interest at six per cent. from the 
first day of February, 1543; one other certificate for six hundred 
dollars, bearing interest at six per cent. from the first day of Aug., 
1, 1848; one other certificate for four hundred dollars, bearing in- 
terest at six per cent. from the first day of August, 18438, making 
in all twelve thousand dollars, the stock mentioned in the within 
agreement. 
[t is understood and agreed that the said party of the second part 
may receive and collect the interest on the said stoek so long 
297 as he fulfils the covenants and agreements herein contained, 
but if at any time he shall fail in any of said covenants and 
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agreements, from that time the said party of the first part to collect 
the interest and apply the same on the said notes. 
ISAAC BUTTS. 
Witness : 


AUGS. F. SMITH. 


[Endorsed:] Copy. Agreement. Isaac Butts & Seth W. Fowle. 
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S¢s55 Price, one dollar. So3So5RSs 

A valuable family medicine for consumption of the 
lungs, coughs, colds, asthma, bronchitis, croup, whoop- 
ing-cough, difficulty of breathing, pains in the side or 
breast, liver complaint, ete. 

Originally prepared by Williams & Co. 

Sold, wholesale and retail, by Seth W. Fowle & Sons, 
115 High St., Boston, Mass., proprietors and general 
agents. 

Sold also by druggists and appointed agents 
throughout the United States. 
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Agreement between Seth W. Fowle, of Boston, and John D. Park, of 
Cincinnati, for the manufacture and sale of Wistar’s Balsam of 
Wild Cherry for California, Oregon, and the Pacific coast on joint 
account. 


The said Seth W. Fowle shall have the general management of 
the business, shall keep an accurate account of the same, and shall 
render a statement of account to the said John D. Park every six 
months. 

The said Fowle agrees to prepare the balsam ready for the market 
and deliver it on board ship in Boston for two dollars and twenty- 
five cents per dozen. 

Any Wistar’s Balsam made either by said Fowle or by said Park 
that has been shipped to the Pacific coast since the first of April, 
1863, or that may hereafter be sent there by any party, shall be put 
into this account at two dollars and twenty-five cents per dozen. 

The price of the balsam delivered on the Pacific coast shall be 
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seven dollars per dozen, in coin, six months from date of shipment 
in Boston. 
At least one thousand dollars shall be expended in advertising 

during the next six months. 

000 Witness our hands and seals this sixteenth day of Decem- 
ber, A. D. 1863. 

SETH W. FOWLE. 

JOHN D. PARK. 


Sealed, signed, and delivered in presence of— 


J. P. DINSMORE. 


This contract is so far altered as to increase the price for the man- 
ufacture of Wistar’s Balsam on all shipments on and after October 
1, 1864, from two dollars and twenty-five cents to two dollars and 
seventy-five cents per dozen. 

New York, Dec. 17, 1864. 
SETH W. FOWLE. 
JOHN D. PARK. 

! Witness : 
J. P. DINSMORE. 


[Endorsed:] Copy. Agreement. Seth W.Fowle and John D. Park. 
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Know all men by these presents that I, John D. Park, of 
Cincinnati, in the State of Ohio, in consideration of five thou- 
sand dollars, to me paid by Seth A. Fowle (the son and surviving 
partner of the late Seth W. Fowle) and Lucey Ann S. Fowle (the 
widow of said Seth W.), both of Boston, in the State of Massa- 
chusetts, copartners under thrm of Seth W. Fowle & Son, the 
receipt whereof is hereby acknowledged, hereby sell, assign, 
transfer, and convey to said Seth A. Fowle and Luey Ann S. 
I owle, copartners as aforesaid, ‘all my right, title, interest, and claim 
in and to the property or proprietary right or franchise of the med- 
f icine or medicinal preparation called and known as “ Wistar’s Bal- 
| ii sam of Wild Cherry,” for and so far as regards all the territory or 
part of North America lying westerly of the ridge of the Rocky 
Mountains, embracing the whole of the following States and Terri- 
tortes of the United States, viz., the States of California, Oregon, and 
J atr< é ‘ >» Parrit lac yf Tac ; T . 
Nevada and the Territories of W ashington, Idaho, L tah, Arizona, 
and Alaska, and so much and such parts of the Territories of Mon- 
tana, Wyoming, Colorado, and New Mexico as are westerly of 
; ‘ c ee ues . é 7 
302 the ridge of said Rocky Mountains, meaning and Intending 
| all territory lying westerly of said Rocky Mountains (nelud- 
ing the westerly slope thereof) and between said mountains and the 
Pacific Ocean, and also all my right, claim, and interest in and to 
the good will of the business of making, putting up, and selling 
said Wistar’s Balsam of Wild Cherry within said limits, and in and 
to the trade-marks, so far as used within said limits on the labels 
a r re - ‘1s ‘ 2b « Ac hn ~- ~ ss ° . . as 
bottles, wrappers, or packages containing said medicine or otherwise 
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used in carrying on said business within the limits or territory afore- 
said; and for the consideration aforesaid I also sell and convey to 
said Fowle the good will of all my business and trade in said Wis- 
tar’s Balsam of Wild Cherry in all of British Columbia and the Re- 
public of Mexico as embraced in their present domain, and hereby 
relinquish to said Fowles and their legal representatives the whole 
market for the sale of said medicine therein so far as I am con- 
cerned, intending hereby to transfer and relinquish to said Fowles 
the whole market for the said medicine of all said territory west- 

erly of the Rocky Mountains, and also (so far as I have the 
303 power so to do) of all said British Columbia and Mexico, so 

that they and their legal representatives and assigns may 
have and enjoy the sole and exclusive right of selling said medi- 
cines within said limits so far far as I can assure such right to them, 
and free from any competition or interference by me or any one 
claiming under me or acting by or with my authority, permission, 
or aid, either directly or indirectly. 

And I, the said Park, for myself, my heirs, executors, adminis- 
trators, and assigns, hereby covenant and agree with said Seth A. 
Fowle and Lucy Ann 8S. Fowle, copartners as aforesaid, their legal 
representatives and assigns, that I will not and my heirs, executors, 
administrators, and assigns shall not, either within said territory 
westerly of the ridge of the Rocky Mountains or within said British 
Columbia or Mexico, hereafter make, put up, sell, or offer or expose 
for sale any of said Wistar’s Balsam of Wild Cherry or any other 
medicine whatever bearing the name of “wild cherry” in whole or 
in part, nor the said medicine under a different name prepared sub- 

stantially from the same recipe or formula, or use the same 
304 or trade-marks or any of them, or be concerned, directly or 

indirectly, in the business of selling or in promoting the sale 
of said medicine within said limits in competition with said Fowles, 
their representatives and assigns, or in any way or by any means 
whatsoever do or knowingly aid or abet any other person to do any- 
thing to prejudice or interfere with the business of selling said medi- 
cine within the limits aforesaid solely by said Fowles, their repre- 
sentatives and assigns. 

And I, said Park, for myself, my executors, and administrators, 
further covenant with said Seth A. Fowle and Lucy Ann S. Fowle, 
copartners as aforesaid, and their respective executors and adminis- 


‘trators, that I will and my heirs, administrators, executors, and as- 


signs shall, upon reasonable request at any time or times hereafter 
and at the expense of the covenantees, do all such further acts and 
execute and deliver all such instruments of further assurance as may 
be necessary or expedient, in the opinion of competent counsel, the 
more fully to assure and confirm the premises to said cove- 
505 — nantees, and to enable them to realize and enjoy the full bene- 
fit and advantage intended to be assured to them by this in- 
strument. 
In witness whereof I, said John D. Park, have hereto set my hand 


17—263 


130 SETH A. FOWLE ET AL. &C., VS. JOHN D. PARK ET AL., &C. 


and seal this seventeenth day of November, A. D. eighteen hundred 


and sixty-nine. | 
(Signed) JOHN D. PARK. 


Executed and delivered in presence of— 
ANDREW J. TULLY. 
JAS. S. AUSTIN. 


[ Endorsed :] Copy. Conveyance. John D. Park to Seth A. and 
Lucy A. 8. Fowle. 


306 G. 
Boston, July 31, 1878. 


Mess. John D. Park & Sons, Cincinnati, Ohio. 

GENTLEMEN: Weare informed that Wistar’s Balsam of your make 
has made its appearance in the San Francisco market. Can you 
account for this? Have you sold your article to any party at such 
a price that they can send it to San Francisco to be sold at less than 
your regular price with freight added ? 

Please inform us how much balsam you have sold John F. Henry, 
Curran & Co., or any other parties in New York, since Jan. 1st last, 
and at what price. 

We trust you are meeting your payments on your compromise 
without difficulty, and that you will settle up the old matters satis- 
factorily. 

Your- truly, SETH W. FOWLE & SONS. 

[Endorsed:] Copy. Letter to John D. Park & Sons, July 31, 1878. 
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Boston, August 20, 1878. 
Messrs. John D. Park & Sons, Cincinnati, Ohio. 

GENTLEMEN: We wrote you July 31st in regard to the sale of your 
Wistar’s Balsam on the Pacific coast, but have received no reply to 
our letter. We have now indisputable evidence that your article is 
being sold in that market with vour knowledge or sanction, and we 
demand an explanation. We also demand of you a statement of 
what Wistar’s Balsam you sold to parties east of the Alleghany or 
west of the Rocky M’t’s within five years. We desire the names of 
the parties, the dates of sales, the quantities sold, and the prices or 
terms. We further prohibit the sale by you, directly or indirectly, 
of any Wistar’s Balsam to parties in the territory where we have the 
right to sell the balsam. We have spent more than a quarter of a 
million dollars during the last ten years in advertising Wistar’s 
Balsam and must have benefited the sale of your article many thou- 
sand dollars, but we have never, directly or indirectly, sold a bottle 

of the balsam on your ground. We expect similar effort on 

308 your part to prevent the sale of your balsam on our ground. 

About nine years since we purchased of you all your rights 

and interests in the Pacific-coast market, paying you a large price for 
the same. 
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We have since spent a large sum of money in advertising the 
balsam there, and we are surprised that you should in any way en- 
deavor to promote the sale of your balsam in that territory. 

We particularly prohibit your selling Wistar’s Balsam, directly 
or indirectly, to John F. Henry, Curran & Co., or to any parties in 
New York, Philade!phia, Baltimore, Buffalo, San Francisco, or other 
places on our territory or to parties on your territory at less than 
$54 per gross, unless you take an obligation from them that they 
will not sell at less than that price, as provided for in your agree- 
ment with Williams and Co. 


Yours truly, SETH W. FOWLE AND SONS. 
[ Endorsed:] Copy. Letter to John D. Park & Sons. Aug. 20, 1878. 
309 I. 


To all persons to whom these presents shall come: 

We, Lucy Ann S. Fowle, Helen A. Fowle, Elizzie E. Fowle, Horace 
S. Fowle, Alice W. Fowle, and said Lucy Ann S., as the guardian of 
Annie D. Fowle, a minor, being the widow and all the children of 
Seth W. Fowle, late of Boston, deceased, except his oldest son, Seth 


A. Fowle, his surviving partner and the administrator of his 


estate : 

Whereas the late firm of “Seth W. Fowle and Sons,” which con- 
sisted of said Seth W. Fowle, having three-quarters interest, and said 
Seth A. Fowle, having one-quarter interest, was dissolved by the 
death of said Seth W. Fowle, October 19th, 1867, and the value of 
the interest of said deceased in the copartnership property was fixed 
by appraisers and agreed by the parties in interest to be the sum of 
ten thousand two hundred and forty-one ;%, dollars, in addition to 
certain merchandise, consisting principally of sundry lots of oxy- 
genated bitters, appraised and agreed to be of the value of two 
thousand dollars, which, though kept for sale at the place of busi- 

ness of the firm, were the individual property of the deceased ; 
310 and, it having been determined at a family council, soon 

after the decease of said Seth W., that the interests of all the 
family required that the business of preparing and selling proprie- 
tary medicines as carried on by the late firm should be continued 
without any interruption, and in such way, if possible, thatthe widow 
and all the children might derive an income therefrom, it was agreed 
by the said surviving partner and the widow and the adult chil- 
dren of the deceased (their said mother being afterwards appointed 
the guardian of the minor children) that the said Seth A. should 
take at the said appraised values the said interest of the deceased 
partner in the partnership property of the late firm and also said 
oxygenated bitters and charge himself therewith in his administra- 
tion account, and also with the amount due from him for the orig- 
inal purpose of his quarter part of the partnership property and 
business from deceased, and, being thus the owner of the whole con- 
cern, should sell to said Lucy Ann S. one quarter interest in the 
entire property and business of the concern at the same appraised 
rates, and that they should continue the business as copart- 


om 
oe 


sor ie i a 


PE Ae NIE RE Ree i inte ae NL A GIES ITE ICE Oe 


132 SETH A. FOWLE ET AL., &C., VS. JOHN D. PARK ET AL., &C. 


311 ners from the decease of said Seth W. under the old firm 
name, the said Seth A. having three-quarters interest in the 


_eapital and said. Lucy Ann 8S. one-quarter interest; that said new 


concern should assume all the debts and liabilities of the late firm 
and pay to each of the other five children of the deceased, for the 
use of their respective shares of that part of the property of the de- 
ceased thus kept in the business, one-twentieth part of the profits, 
and that the remaining fifteen-twentieths of the profits should be 
divided between said said Lucy Ann 8. and Seth A. in the follow- 
ing proportions, viz., four-twentieths tosaid Lucy Ann S. and eleven- 
twentieths to said Seth A., the managing partner; and said business 
was thus carried on and the profits divided according to said ar- 
rangement and agreement up to the twenty-ninth day of June, 1872, 
theadmission of HoraceS. Fowle asa partner January 2,1871,and the 
change in the firm name at that time to “Seth W. Fowle & Sons” 
being a nominal charge only, the said Horace S. making no contri- 

bution to the capital, but having a salary in addition to one- 
312 twentieth of the profits, to be paid him as before, and said 

shares of the profits so paid to each of said five children for 
the use of their respective shares of their father’s property kept in 
the business having greatly exceeded the legal rates of interest on 
the value thereof: 

And whereas, on said 29th day of June, 1872, the said partnership 
was dissolved, the said Lucey Ann S. relinquishing and selling out 
to said Seth A. her quarter interest and share of all the copartner- 
ship property and assets, except only one-quarter part of the prop- 
ertv or proprietary right of the recipe and trade-mark of “ Wistar’s 
Balsam of Wild Cherry,” which she retained, he assuming all the 
debts and liabilities of the concern, and the said Seth A. and Horace 
S. being about to form a new partnership and to continue on their 
own sole account the business of preparing and vending proprietary 
medicines from the first day of July, 1872, an adjustment and settle- 
ment was made between said Lucy Ann 8S. and Seth A. and Horace 


S. Fowle of all matters relating to the business since the decease of 


said Seth W. Fowle, and between them and said Horace S. 
313 since his admission as a partner as aforesaid, and of the in- 

terest of each of the partners in the copartnership property 
and the assets of every kind, and the amounts thereof were. fixed 
and agreed upon and an adjustment and settlement was also made 
between the widow and other heirs of said Seth W. Fowle and said 
Seth A. of all matters respecting or in any way concerning the per- 
sonal property of said Seth W. (including his interest in copartner- 
ship property of said firm, which was dissolved by his decease as 
aforesaid), and of the share of the profits of the business since, which 
had accrued to each of said five younger children as above recited, 
and also of the sale of certain lots of land in Medford, the proceeds 
whereof, so far as paid in cash, had been received by said Seth A. 
Fowle as the agent of the widow and heirs and distributed to them 
according to their respective interests (the mortgage and note of the 
deceased, to which said lots were subject, being paid by the admin- 
istrator and charged in his account), and also concerning all other 
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matters and things in relation to our interests and affairs and prop- 
erty by said Seth A. done and transacted since the decease of said 

Seth W. up to said June 29th, 1872, the distributive shares 
314 of the widow and heirs of the balance of the personal estate 

of said deceased found due to each, so far as the estate can 
be settled, until the termination of two suits still pending and the 
disposal of certain interests in land and stock of the “ North Shore 
Land Co.,” being found and agreed to be as follows, viz., that of the 
widow, $3,988,4,%,, and that of each of the five younger children, 


And whereas the several balances found due upon said family 
accounting and adjustment of all matters up to said date have been 
now paid to each of us, except said Horace, by satisfactory note (sub- 
ject to refunding, should it be necessary to meet any outstanding debts 
of the deceased or expenses of administration), said notes to said 
Helen, Elizzie, Alice, and Annie also embracing other amounts 
accrued to them from other sources since the date of said adjust- 
ment, and said Horace having turned in his balance towards his 


Now know ye that, in consideration of the premises and of one » 
dollar to each of us paid by said Seth A. Fowle, the receipt whereof 
| is hereby acknowledged, we release and relinquish to said 


315 Seth A. Fowle all — respective rights and interests in any and 

+ all the property and assets of said late firm of Seth W. Fowle 
and Son, which was dissolved by the decease of the senior partner 

thereof October 19th, 1867, as aforesaid, and also in said Oxygetiated 

| Bitters, and in all the property and assets of said other firm, by whom 
the business was continued as above recited ; and we also severally 
release, discharge, and acquit the said Seth A. from ail claims and 
demands by reason of or in any way relating to the matters above 

recited and from any further further accountability or liability to 

us, respectively, either as such surviving partner, administrator, 
partner, individually, or otherwise, except on said notes given us in 
settlement as aforesaid, and for any assets of the estate of said Seth- 
a W. Fowle which he may receive as such administrator after said 
29th June, 1872, there still remaining then and now uncollected a 

claim in favor of the estate in suit against one Ward, and a suit 

against the estate by one Valentine, and said interest in North Shore 
; Land Company stock and lots, all other matters being adjusted and 
q settled, save only that as to one-quarter part of the property 
316 and trade-make of “ Wistar’s Balsam of Wild Cherry,” which 

said Lucy Ann S. Fowle reserved and retained in the said 

adjustment and for which she accounted in the settlement of her 
balance; she still ownes the same, having leased it to the new firm, 
composed of said Seth A. and Horace S.; and as to the balance 
| due to said Horace S., which on said general accounting and adjust- 
) ment was found and agreed to be the sum of $1,911.31, he turned 
. the same in on the formation of his present partnership with Seth 

A., July 1, 1872, towards payment for his share of the capital of said 


£. new concern. 


In witness whereof we have hereto set our hands and seals this 


<a 
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first day of January, A. D. eighteen hundred and seventy-three, 
those of us who were minors at our father’s deceased and have since 
become of age hereby appoving of, ratifying, and confirming the 
said arrangement and agreement respecting such of his property as 
ras employed in the said business at his decease and everything 
done in pursuance thereof. 


LUCY ANN S. FOWLE. [ SEAL. 
HELEN A. FOWLE-. ee 
ELIZZIE E. FOWLE. SEAL. 
HORACE S. FOWLE. SEAL. 
ALICE W. FOWLE. SEAL. 


LUCY ANN 8S. FOWLE, Guardian. [SEAL.} 


Executed and delivered in presence of— 
EMMIE M. FOWLE. 
W. F. WHITCOMB. 
E. W. OTIS to H.S. F. 


[Endorsed:] Copy. 5. Relinquishment of all claims to the busi- 
ness by Lucy A. 5. Fowle et als. 
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An indenture, made and concluded this first day of July, A. D. eight- 
een hundred and seventy-two, between Lucy Ann 8S. Fowle, of 
Boston, in the county of Suffolk and Commonwealth of Massachu- 
setts, widow, of the first part, and Seth A. Fowle and Horace S. 
Fowle, both of said Boston, copartners under the firm of “Seth W. 
Fowle and Sons,” of the second part. 


Whereas the said party of tne first part is now the owner of one 
undivided quarter part of the property or proprietory right or fran- 
chise, recipe, and trade-mark of the medicine or medicinal prepara- 
tion called and known as “ Wistar’s Balsam of Wild Cherry,” and 
the said party of the second part now own the other three-quarter 
parts theoref, and said Seth and Horace have, on the day of the date 
hereof, formed a partnership in the business of preparing and vend- 
ing proprietary medicines and all things to said business appertain- 
ing for the term of five vears (unless sooner terminated by the death 
of either partners or mutual consent), and as much longer as they 
may agree to extend the same : ; 

Now, this indenture witnesseth: That the said party of the 

318 first part doth hereby lease, let, and demise to said party of 

the second part her said undivided quarter part of the said 

property or proprietary right, recipe, and trade-mark of said “ Wis- 

tar’s Balsam of Wild Cherry,” and assign- and transfer- to said party 

of the second part the beneficial use and enjoyment of all her right, 
title, and interest in the said medicine, recipe,and trade-mark : 

To hold during the continuance of their said partnership in said 
business, whether under their said present partnership agreement 
or any modification, renewal, or extension thereof or otherwise. 

And said party of the first part hereby covenants with said party 
of the second part that she will not, nor shall her executors or ad- 
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ministrators, do or permit to be done anything to prejudice or inter- 
fere with the beneficial use and enjoyment by said party of the sec- 


the ond part of the entire and exclusive property or proprietary right 
y as or franchise of said medicine, recipe, and trade-mark so long as they, 
ing suid Seth and Horace, shall continue to carry on said business and 


shall punctually pay. to her or her representatives the annual 
319 rent or compensation of four hundred dollars per annum, 

according to their covenant in that behalf hereinafter con- 
| tained. 

And the said party of the second part hereby covenant with said 
party of the first part that so long as they, said Seth and Horace, 
shall continue tu carry on said business they will pay to her or her 
legal representatives, for the rent or compensation for the demised 
premises and the exclusive use and enjoyment of her said undivided 
right and interest in said medicine, recipe, and trade-mark, the sum 
of four hundred dollars per annum, in quarter-yearly payments of 
one hundred dollars each, on the first days of October, January, 
- April, and July in each year, and after that rate for any part of a 
year. 

It is understood and agreed that, in case there should be during 
the continuance of this lease any interference with or violation of or 
| infringement upon the exclusive proprietary right and property or 

franchise of said medicine, recipe, or trade-mark (now belonging to 

‘ the parties to this indenture in the proportions above recited) by 

any other or outside parties, the said Lucy Ann S. gives to said Seth 

| and Horace full power and authority to use ‘her name in any 

| 320 — suit or proceeding which may be or become necessary or ex- 

| pedient to preserve, protect, or vindicate said rights and prop- 

erty, and will pay her pro rata share of the reasonable expense 
thereof. 

In witness whereof said parties have hereto set their hands and 
seals as of and on the day and year first above written. 


LUCY ANN S. FOWLE. [sgAt.] 
SETH A. FOWLE. SEAL. 
HORACE 8. FOWLE. SEAL. | 


Executed and delivered in presence of— 
EMMIE M. FOWLE. 
W. F. WHITCOMB. 
E. W. OTIS to H. S. F. 


4 [Endorsed :] Copy. 6. Lease. Lucy Ann 8. Fowle’s interest in 
Wistar’s Balsam of Wild Cherry to Seth A. & Horace S. Fowle. 

: 321 L. 

| John D. Park, A. R. Park, G. F. Park. 


John D. Park & Sons, proprietary medicines and druggists’ sun- 
dries, 175, 177, & 179 Sycamore St. 
CincINNATI, March 8th, 1877. 
4, S. W. Fowle & Son. 
; GENTLEMEN: Please send us copy of your advertising sheets for 
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ie Wistar’s Balsam; also 1 empty bottle, labeled and wrapped, for 

va 5 small Wistar’s Balsam. 

le We are discussing the matter as to advertising in the papers. 
Respectfully yours, JOHN D. PARK & SONS. 

Seth W. Fowles & Sons, March 12, 1877, Boston. 


| (Written in pencil:) Sent notices and 1 doz. packages sm. bals. 


(bottles empty). 
Copy of this letter sent McGuffey & Morrill June 7, ’84. 
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HA O22 M. 
Marcu 12, 1877. 
John D. Park & Sons, Cincinnati, Olio. 
|) GENTLEMEN : Your favor of the 8th has just been received. We 
ii send by the Adams Ex. Co. 1 doz. small balsam bottles (labeled and 
ii wrapped), showing tlhe manner in which we do up the packages 
dy We also enclose samples of advertising matter we are using. You 
i will see that most of the matter is made up in connection with that 
for Peruvian syrup. You are at liberty to use any of the Wistar’s 
Balsam matter (except the certificates of Rev. Francis Lobdell and 
r 


| W. P. Ogilsby, which we have been requested to make no furthe 
use of). Of course you will not use any of the Peruvian Syrup 
inatter, as we are likely to use this in the West ourselves. 

We think Mess. Rowell & Co. can do your advertising better and 
cheaper than any other party or than you can do it yourselves, if 
you try them on the open-contract plan as explained to your Mr. 
| A. R. Park. 

O29 Will you be kind enough to inform us how much of your 

i Wistar’s Balsam John F. Henry, Curran & Co. have bought 
' sach year for the last five years? 

At what price do you sell them, and do you allow freight to New 


a York ? 
Yours truly, SETH W. FOWLE & SONS. 
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(Endorsed :] Copy. Letter of March 12,’77. Seth W. Fowle & 


Sons. 


324 N. . 
Boston, June 1, 1877. ¢ 
Mess. John D. Park & Sons, Cincinnati, Ohio. 

GENTLEMEN: Your favor of the 30th ult. has been received. 
to inform us how much balsam you have sold since the writer vis- 
ited you on the 25rd of Feb’y last. If vou cannot do this, please 
state how many bottles you have received since that date, and how 
many bottles and how much balsam are now on hand. Has any 
balsam been put upon the market bat less than your regular price? 


4 If so, how much and at what prices? 
We presume you received the small balsam bottles and advertis- 
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ing matter we sent you some time since. Have yodldene anything 
about advertising or putting up a 50-cent. size? 

Your ideas were so much above ours in regard to the value of the 
balsam that we gave up all hopes of buying you out, but we will 
again see what we can do and communicate with you soon. 


Yours truly, SETH W. FOWLE & SONS. 


‘ | Endorsed :] Copy. Letter of June 1,1877. Seth W. Fowle & 
Sons. 


320 O. 


Statement of Sales of Wistar’s Balsam of Wild Cherry by Seth W. Fowle 
& Sons from 1875 to 1884, both years inclusive. 


1875. 463} gross, amounting to_.--..----- $41,822 21 
1876. 397} “ “ * eee eaten 35,653 19) Actual 
i877. 4 * " ne 
1878. 352 “ “ eg ee 31,680 00| £20 
1879. 263} “ Os eae 23,670 00| 2E5 
1880. 278 “ ‘ © salssesemmian 25,020 00| sFF 
1881. 315 “ . Ms ssncniuicincibai 28,350 00 > Eg =: 
1882. 380 “ . Os attieaniadiall 33,440 00] S52 
1883. 356} “ . aes ae 30,659 00] B® 
1884. 279 “ ,  craiaieemmaaiiin 23,994 00| $2 
So 
LO y'rt, GOO) GIG .innd sawintminnbeicune $314,734 00) 7S 
326 P. 


Dr. Wistar’s Balsam of Wild Cherry, for consumption of the lungs, 
coughs, colds, asthma, bronchitis, whooping-cough, croup, influ- 
enza, hoarseness, pains or soreness of the chest, Xe. 


Directions. 


The dose for adults should be one dessert or two teaspoonfuls 
three or four times a day, or one teaspoonful, taken more frequently 
if the cough is troublesome. 

Those under twelve years of age may take one teaspoonful four 
times a day at any time when the cough is coming on. The bal- 
sam is generally more effective when taken with a little water. 

Shake the bottle well before using. 

For particular uses see pamphlet and general directions. 

To guard against counterfeits, observe the fac-simile of the signa- 
ture of I. Butts on the outer wrapper, and on the label inside the 


following : 
H. WISTAR, M. D. 


O27 I, Charles H. Swan, a commissioner of the circuit court of 
the United States within and for the district of Massachu- 

setts, do hereby certify that Seth A. Fowle was by me first sworn 

to testify the truth, the whole truth, and nothing but the truth; 
18—263 


Wet Seta ads .2, 
on 


ce 


atnntyamremnesath-iesaicaee 


saith gh ec ge 
WO iain? tela Sushil pesiaticcas ; 
Beaks be I, lions 
an om ASOT pete enenneamenne 


‘ 


138 SETH A. FOWLE KT AL., &C., VS. JOHN D. PARK ET AL., &€. 


that the deposifion by him subscribed, as above set forth, was re- 
duced to writing by myself in the presence of the witness and was 
subscribed by the said witness in my presence and was taken at the 
time and place in the annexed notice and agreement specified, and 
was continued from day to day, as above set forth; that [am not 
counsel, attorney, or relative of either party or otherwise interested 
in the event of this suit. 

The reason for taking this deposition is that the witness lives 
more than a hundred miles from the place of trial. 

In testimony whereof I have hereunto set my hand and official 


seal this 29th day of July, A. D. 1885. 
CHAS. H. SWAN, 


[SEAL. ] 
United States Commissioner. 


Magistrate’s fees... -_~- $40 00 
| iceabiitinins 4] 
$40 41 


4 


Paid by complainants Aug. 3, ’85. 


328 And afterward, to wit, on the 20th day of November, in the 
year last aforesaid, an entry was made upon the journal of 
the court aforesaid in this cause clothed in the following words and 
figures, to wit: 
Journal Entry W, 260. 
SetH W. Fow.e & Sons 
v8. Equity. 93624. 
JOHN D. PARK & Sons. 


Upon application to the court leave is given the defendants to file 
their answer to the amended bill herein forthwith, and the same is 
filed; and, by consent, it is ordered that the reply filed herein to 
defendants’ original answer be considered as a reply to defendants’ 
answer to said amended bill. : 


And afterward, to wit, on the day and vear last aforesaid, came 
the said respondents, by their said solicitors, and filed in the clerk’s 
office of the court aforesaid in this cause their said answer to 
amended bill of complainants herein clothed in the following words 


and figures, to wit: 
329 Answer to Amended Bill. 
United States Circuit Court, Southern Dist. of Ohio. 


SETH A. Fow.ez, &c., Complainants, 
| against 
JoHn D. Park, &c., Defendants. 


Answer to the amended bill of complainants. 


The defendants, by way of answer to the amended bill herein, 
deny that the said complainants have sustained any damage in 
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consequence of the alleged violation by the defendants of any duty 
imposed upon them by the said contracts, either or any of them 
thereof; deny that the said complainants have lost any profits 
whatever by the alleged violation of contracts and entry thereunder, 
amounting to $15,000 or any sum whatever. 
O'HARA & BRYAN, 
For Defendanis. 


330 And afterward, to wit, on the day and year last aforesaid, 

came the said defendants, by their said solicitors, and filed in 
the clerk’s office of the court aforesaid in this cause their certain ex- 
ceptions to the depositions of S. N. Smith and of Seth A. Fowle and 
others, theretofore filed herein, clothed:in the words and figures fol- 
lowing, to wit: 


331 Defendants’ Exceptions to Depositions of S. N. Smith, Seth A. 
Fouwle, et al. 


United States Circuit Court, Southern District of Ohio. 
Seto A. Fowte, &e., vs. Jno. D. Park & Sons. 
Complainants’ exceptions to depositions of defendants. 


The defendants except to the deposition of S. N. Smith, taken on 
behalf of the complainant, as follows : 

To the 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 
40, 41, 42, 48, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 
59, 60, 61, 62, 68, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 
78, 79, 80, 82, 88, 84, 85, 86, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 
99, 100, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 
117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 
131, 132, 133, 134, 135, and Exhibit 1 referred to; 136, 137, 138, 139, 
140, 141, 142, 148, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 
154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 171 question- and the 
answers thereto and each of them, because the testimony elicited is 
incompetent and irrelevant. 

The defendants except to the deposition of Seth A. Fowle, taken 
on behalf of the complainants, on the following grounds, to wit: 

To the 3, 4, 5, 6, 7, and Exhibit A; 8, 9, 10, 11,12, and to 
332 Exhibit B; 13, 14, 15, and to the copy referred to; 16, 17, 18, 
19, 20, and writing referred to; 21, 22, 23, 24, 25, 26, 27, 28, 
29, and the Exhibit C referred to; 30, 31,32, and the Exhibit D; 33, 
34, 35, and writing referred to; 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 
and the copy referred to; 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 
58, 59, and the writing refered to; 60, 61, and to the copy referred to; 
Exhibit F, 62, and copy of letter referred to; Exhibit G; also to 
Exhibit H, 63, 64, 65, 66, 67, 68, 69, 70, 71, and to the Exhibits I 
and K; 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, and Exhibits L and 
M and N: 83, 84, 85, and to Exhibit O; 148, 144, 145, 146, 147, ques- 
tions and answers thereto and to each of them, because the testimony 
elicited is irrelevant and incompetent. 
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339 The defendants except to the depositions of Stephen M. 
McKenzie, taken on behalf of the complainants, as follows: 

To the 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 18, 19, 20, 21 
questions and the answers thereto and each of them, because the test1- 
mony elicited is irrelevant and incompetent; also to the further 
emanation of said witness as follows: 

To the 22 — and the copy of bill of lading referred to; 25, 24, 25, 26, 
27, 28, 29, 30, 31, 32, 33 questions and answers thereto and each of 
them, because the testimony elicited is irrelevant and incom- 
petent. 


304 And afterward, to wit, on the 13th day of February, in the 

year of our Lord one thousand eight hundred and eighty-six, 
an entry was made upon the journal of the court aforesaid in this 
cause clothed in the following words and figures, to wit: 


Journal Entry W, 303. Decree. 


SetHo W. Fow.e & Sons 
v8. Equity. 3624. 
JoHN D. Park & Sons. 


This cause came on for hearing upon the bill of complaint, the 
answer and cross-bill of the respondents, and the evidence, and was 
argued by counsel. On consideration whereof, the court being fully 
advised in the premises, find that the complainants are not entitled 
to the relief prayed for in their said bill of complaint. It is there- 
fore ordered, adjudged, and decreed that the complainants’ said bill 
be, and hereby is, dismissed at their costs; and it is further ordered, 
adjudged, and decreed that the cross-bill of said respondents be, and 
hereby is, dismissed at their costs. 


And afterward, to wit, on the 17th day of March, in the year last 
aforesaid, an entry was made upon the journal of the court aforesaid 
in this cause clothed in the words and figures as follows, to wit: 


OOF 


Journal Entry W, 335. 


SetH W. Fow.e & Sons 
Us. Equity. 3624. 
JoHN D. ParK & Sons. 


330 This day came the complainants, by their solicitors, and in 

open court prayed an appeal from the decree entered herein 
on February 13th, 1886, dismissing complainants’ bill, tothe Supreme 
Court of the United States, which is hereby granted and bond fixed 
at the sum of five hundred dollars. 


And afterwards, to wit, on the day and year last aforesaid, came 
the said complainants herein, by their said solicitors, and filed in 
the clerk’s office of the court aforesaid in this cause their certain 
appeal bond clothed in the words and figures following, to wit: 
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Appeal Bond. 
Circuit Court of the United States, Southern District of Ohio. 
SetH W. Fow.Le & Sons vs. Jonn D. PARK & Sons. 


Know all men by these presents that we, Seth A. Fowle and 
Horace 8. Fowle, partners as Seth W. Fowle & Sons, as principals, 
and James S. Austin and James W. Austin, as sureties, are held and 
firmly bound unto John D. Park, Ambro R. Park, and Godfrey F. 
Park, partners as John D. Park & Sons, in the sum of five hundred 
dollars, to be paid to the said John D. Park & Sons, their executors 
or administrators ; to which payment, well and truly to be made, we 

bind ourselves and each of us, jointly and severally, and our 
336 and each of our heirs, executors, and administrators firmly 
by these presents. 

Sealed with our seals. Dated this 17th day of March, 1886. 

Whereas the above-named Seth A. Fowle and Horace S. Fowle, 
partners as Seth W. Fowle & Sons, have taken out an appeal to the 
Supreme Court of the United States to reverse the decree rendered 
in the above-entitled action by the circuit court of the United States 
for the southern district of Ohio: 

Now, therefore, the condition of this obligation is such that if the 
above-named Seth W. Fowle & Sons shall prosecute their said ap- 
peal to effect and answer all costs if they shall fail to.make good 
their plea, then this obligation to be void; otherwise to remain in 
full force and virtue. 

(Signed) JAS. S. AUSTIN. SEAL. 
(Signed) JAMES W. AUSTIN. [skat. 


Sealed and delivered in presence of— 
CHAS. M. HEPBURN. 
C. R. NEVIN. 


The above security is approved. | 
3 GEO. R. SAGE, 
District Judge of the United States, S. D. O. 


Affidavit of Sureties Annezxed. 
SouTHERN District OF O8IO, 88: 


I, James S. Austin, one of the sureties above named, do 
337  solem-ly swear that,after paying my justs debts and liabilities, 
I am worth five thousand dollars in real estate in my own 

name situate in the county of Hamilton, in said district. 


JAS. S. AUSTIN. 


Sworn to before me the 17th day of March, 1886. 
[L. s.] ROB’T C. GEORGI, 
Dep. (Vk U.S. Cirewit Court, 8. D. O. 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


SETH A. FOWLE and HORACE 
S. FOWLE, 


Partners as Seth Fowle & Sons, 


APPELLANTS, 
VS. \ No. 263. 
JOHN D. PARK, AMBRO R.| 
PARK andGODFREY R. PARK, 
Partners as John D. Park & Sons, 


APPELLEES. 


BRIEF FOR APPELLANTS. 


. 


ALEX H. McGUFFEY, HENRY A. MORRILL, Counsel. 
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SETH A. FOWLE and HORACE 
S. FOWLE, No. 263. 


Partners as Seth Fowle & Sons, 
On Appeal from 
APPELLANTS, 
the Circuit Court of 
‘De > 
PARK and GODFRY R. PARK, | /or ‘the Southern 


Partners as John D. Park & Sons, | Déstrici of Ohio. 


APPELLEES. 


BRIEF FOR APPELLANTS. 


This action comes into this court on appeal from the Circuit 
Court of the United § ates for the Southern District of Ohio, 
wherein complainant’y tie was dismissed and from which order 
of dismissal they appeal to this Court. 

It was sought in the action to restrain the defendants, and 
each of them from selling, causing to be sold, or knowingly per- 
mitting the sale of what is known as Wistar’s Balsam of Wild 
Cherry, within certain territory west of the Rocky and east of 
the Allegheny Mountains, in violation of certain contracts and 
to recover damages for such violation and sales. 

From the statements of the bill, the evidence and the ad- 
missions of the answer, the following facts clearly appear : 


In 1844, one Lewis Williams compounded the preparation 


eet yan inane » 
enn nae ty ein rte y-nmemrtnttttensate nla they inn 


re, seen 


ss 


in question and discovered its virtue, he becoming, thereby, the sole 
proprietor and, alone, having knowledge ofthe ingredients thereof. 

In May, 1844, he disclosed the secret of the mode of its 
preparation to one Isaac Betts, and conveyed and transferred to 
him the exclusive right to manufacture and sell this medicine in 
certain described territory east of the Allegheny Mountains. Ih 
March, 1845, said Betts transferred all his rights to Seth W. 
Fowle, said Fowle agreeing not to sell said Balsam for a less 
sum than $7.20 net, per dozen, except to agents for a whole 
State or territory, who, in turn, were not to sell for less than that 
rate. 

All the rights thus acquired by Fowle have passed to the 
plaintiff by purchase and inheritance. 

See Exhibits B. J. kK. and C. and testimony of Seth A. 
Fowle, Record, pp. 103, 115, 120, 122, 131 and 135. 

During the year of said transfer to Fowle, or, possibly, the 
previous year, Williams disclosed the secret and mode of this 
preparation to Sanford & Park, and transferred to them a simi- 
lar right to that given Betts, to manufacture and sell said prep- 
aration in the then territory of the United States, west of that 
secured as aforesaid to Betts, they agreeing not to sell on the 
territory of the latter, and the right so acquired by Sanford & 
Park has passed to the defendants. See p. 16 of Record and 
answer of defendants. 

It further appears that in 1864, in consideration of $5,000 
paid to the defendants, a question having arisen as to the rights 


of the parties in the territory west of the Rocky Mountains, 


the defendants transferred to the complainants and their assigns 
all interest in, or right to the sale of said medicine west of the 
Rocky Mountains, and, also, all interest in or right to the good 


will of selling said Balsam in said territory, agreeing that they 


s 


’ ©. 
~ 23 
Bx 
s ike 
Fei] 
et ia 
% 
o. 
id 
ey 
. 
- 
3 * 
% 
> 
ps 
ak 
o: 
sy 
' : 4 
* - 


* 
, 


woos a 


would neither sell the same nor promote such sale therein, and 
would assure to the plaintiff, so far as they could, the exclusive 
sale thereof in such territory free of all competition, by or under 
themselves, and that they would not aid or abet any person in 
doing anything to the prejudice of such exclusive sale. Exhibit 
7, p. 128 of Record. 

Under this state of fact, the complainants claim that they 
have the exclusive right to sell said Balsam west of the Rocky 
Mountains, and east of the Allegheny Mountains, especially, as 
against the defendants, and aver in their bill that the latter have 
violated and are violating said right in selling, or promoting the 
sale of said Balsam in both of said sections, or in knowingly aid- 
ing and abetting others in such sales, and that they are injuring 
them greatly thereby, and that they the said complainants are 
entitled to the aid of the Court to prevent such violation and to 
an assessment of damages for the injury which has been so done. 
The questions for determination in this court would seem to be 
these : 

1. Have the defendants knowingly sold or promoted the 
sale of this article within the prohibited territory, or sold with 
reason to know that it was to be sold in such territory ? 

2. Ifso, are the complainants entitled to an injunction and 
account? Both these questions, it is understood, the Court be- 
low answered in the negative. 

As to sales; we have bearing upon this question, certain 
testimony taken in New York, that of one Smith of Dayton, O., 
and that of one of the defendants, and, another party in Cincin- 
nati. 

Inthe New York testimony, we find that J. H. Francis, on 
pp. 22, 27,of Record, says, that he was with Henry Curran & Co. 


for seven years, immediately prior to 1876. He says that Park’s 


mh eee 


Balsam was kept in stock during this time. He recognizes two 
of Park’s invoices, one dated August 19th, 1875, and the other 
October 26th, 1874. These bills are attached to his testimony 
as Exhibits 1 and 2, and embrace the following items of Wistar’s 


Balsam : 


5 gross at $84 - - - - - $420 
ee. 6 > m ‘ ‘ " 672 


These bills certainly tend to establish the sale of $892 worth 
of this article in the prohibited territory. 

But, further on, we shall find that this is clearly established 
by the books of Park & Sons, and the testimony of the witness 
Park. He admits that the bills are genuine as coming from 
their house, and that the same items appear in their ledger. See 
Parks’ testimony, p. 94, Record. 

| These bills were rendered directly to the New York parties. 
The Balsam was purchased and bills checked in the regular course 
of business as the goods were sold and delivered. This iscer- 
tainly proof of salesin the prohibited territory. See pp. 26, 27 of 
‘the Records. This same witness says on p. 28 ofthe Record, that 
Henry, Curran & Co. sold all over the United States, and, there 
is proof, that it was sold by them in the prohibited territory, and 
there is an entire absence of proof that it was sent to be sold 
elsewhere than in such territory. 

John F. Henry himself testifies on page 29 of Record, that 
thakept Park’s Balsam in stock, up to within the past five or six 
years and, thatthe, bought directly from Park. This establishes 
the fact, that it was not shipped for sale in the defendant’s terri- 
tory, but was sent for the general purposes of the Eastern trade 
without regard to where it might be resold. Henry 
says on p. 34 of the Record: ‘ We sold it east of the Alle- 


ghenys,” and he specifies parties in New York to whom they 
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sold it. But, aside from. this, general sales to Henry,Curran & 
Co., were in direct violation of plaintiff’s right, for they had ex- 
clusive right to sales in New York as within the territory 
embraced in the original transfer to Betts. 

But, further, Henry says on p. 30and 31 of the Record, that he 
recognizes the marks on an invoice of Park & Sons of July 12th, 
1876, and one of September 25th, 1876, as made by one of his 
employes, and the proof of these sales is confirmed by Park & 
Sons ledger accounts, as testified to by Park; p. 94 of Record. 

The bills are attached to Henry’s deposition as Exhibits 3 
and 4, and show the one, 5 7-12 dozen of Balsam at $6.67—$37.24, 


and the other, 5 7-12 gross of Balsam at $84—$420. 


The ledger account, referred to, contains a charge on 


August 19th, 1875, for merchandise to Henry,Curran & Co., of 
$420, and on September 25th, 1876, of $529.27, which is only sixty 
cents more than the aggregate of the bill of September 25th, 
$420 of which is for Balsam, pp. 94, 30 and 31, of Record. 
This difference may be a mistake in printing the Record, or in 
making the bill or entries. 

We submit that without doubt they refer to the same trans- 
acton, and thus we have proof of two other sales, to parties in 
the prohibited territory amounting to $457.24. 

And, further, Henry testifies on pp. 37, 38, thatthey sold 
Parks’ Balsam in New York from time te time, kept it on their 
catalogue, and “that Park & Sons knew that they kept it in 
stock.” 

Again, in support of the claim that this Balsam was sold to 
supply the Eastern market, or at least did supply it, we have the 
testimony of Fred. M. Robinson, p. 40 of Record, that he dealt 
in this Balsam in New York in 1880, though he is unable to say 


—— oe 


from whom he bought it. Complainants did not furnish it, pre- 
sumably defendants did. 

Again, we show sales, or at least, one sale, 2 dozen, directly 
to Crittenden of New York, in the year 1880. James Higgins, 
an employe of Crittenden, testifies p. 42 of Record, that he 
recognizes one of Park & Sons invoices covering a lot of Balsam, 
dated August 15th, 1880, indicating a sale direct to Crittenden. 
This sale is established beyond controversy by the testimony of 
Park and their books. pp. 82, 83, of Record. 

In the same connection, Park admits the bill marked as ex- 
hibit 4 in the New York deposition. In these same depositions 
we have testimony tending to show that the defendants were 
responsible for various shipments of their Balsam to California, 
through Coftin, Reddington & Co., of New York. 

Isaac S. Coffin, a member of the firm says, on pp 45 and 
46 of the Record, that he attended to the purchases and _ ship- 
ments for the California market, and that, for seven years, he 
had purchased Park’s Wistar’s Balsam from 8S. N. Smith & Co.,, 
of Dayton, commencing 1877, the last purchase being in 1883. 
Further, he says, on p. 46, that purchases were made under 
orders to ship direct to California. In other words, orders 
from California to them were filled by sending them to Smith & 
Co., who shipped the Balsam directly to California in the name 
of Coffin, Reddington & Co. The significance of this will be 
more apparent when we come to consider the fact disclosed by 
the testimony, that this Balsam was partly shipped directly to 
California, by Park & Sons on the orders of Smith & Co., with 
the latter of whom Park & Sons had close business relations. 

The witness proceeds to state, that he is able to trace ten 
shipments of this kind directly to California, upon their order, 


through Smith & Co., the bills being rendered to them by Smith, 
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& Co., and that they allowed Smith & Co. $7 a dozen for it, less 
freight to California ; or, in other words, Smith & Co. furnished 
it for $7, less freight. 

Coming now to the testimony of S. N. Smith, he admits 
that within five years then last past, he had shipped 9 gross of 
this Balsam to California on the order of Coffin, Reddington & 
Co., toa branch of the New York house of that name, embracing 
nine shipments, p. 54 of Record. On p. 60 he says that these 


shipments to the Pacific Coast were as follows: 


April 23, 1879, 2. gross - - - - $160.00 
January 1, 1880, 1 ° - - - ee 77.86 
September 14, 1881, 1 2: - - - - 77.70 
September 1, 1882, 1 “ - - - - - 77.68 
February 1, 1882, 1 - - - - 77.68 
March 6, 1883, 1 - - - - - 78.38 
May 1S: 2368, 2 - - - - 78.37 
December 12, 1883, 1 “ - - - - - 78.37 
A mounting to the sum of - - - - - $706.04 


Also, he says, that on April 11, 1883, 1 gross was shipped 
to John Helm & Co., California, p. 60 of Record. 

Here were have ten gross shown to have been shipped to 
the prohibited territory, amounting to near $800, indicating a 
regular supply and course of business, continuing up to within 
three months prior to the date of the commencement of this suit. 

On p. 57 of the Record, the witness says that he did not 
usually keep the article in stock, but ordered it from Park & 
Sons, and sometimes had the goods shipped directly by them, 
p. 61. True, they rendered the bills to him, but he testifies that 
while they rendered bills charging $84, and $87 per gross in some 


tustances, or $7 or more per dozen, he, in fact, paid them only 
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what he received, which in all cases seems to have been $7 per 
dozen, less the freight to California. And, further, he says that 
in no case did he receive any profits on the transaction. 

Now certain deductions follow from this. 77st. In some 
cases, probably in all, the defendants knew the goods were going 
to the prohibited territory, for they shipped some of them direct, 
as will more fully appear hereafter, sending the bill, however; 
to Smith & Co. to avoid detection, it would seem. Besides, 
Smith & Co. were accounting to them on the basis of a deduction 
of freight corresponding to the charges to California, which was 
four or five times the amount charged to Dayton. From this 
they knew, or ought to have known, where the Balsam was going. 

Second. If these sales were to Smith & Co. in fact, then 
they were for much less than $7 per dozenand in violation of the 
contract, for there is no pretense that Smith & Co. were agents 
for a State or Territory. 

Third It is ineredible that Smith & Co. as independent 
dealers, would pay Park & Sons the precise sum, at which they 
sold realizing no profit for themselves. Business men do not 
thus conduct their affairs. 

Can there be any doubt that the mode of conducting there 
transactions, between Smith & Co. and defendants, was a mere 
device in the interest of the defendants, to supply the prohibited 
territory without detection ? 

Can any other rational construction be put upon it, than 
that Smith & Co. were defendants’ agents in these sales, and that, 
through this method, they were supplying, indirectly, a market 
which they had no right to supply, and did not dare to supply 
directly ? 

What possible reason can there be for Coffin, Reddington 


& Co. ordering from Smith & Co. for the California market in- 
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stead of Park & Sons, except to avoid detection in violating 
the contract, on the part of Park & Sons? 

But, still further, it appears from this deposition, p. 62 of 
the Record, that on June 20th, 1877, Smith & Co. shipped ten 
gross of this Balsam to Coffin, Reddington & Co., California, for 
the sum of $776.40, and on July 26th, 1878, 5 grossfor $383.43— 
that is, in each case for an amount less than $7 per dozen 
equal to the freight to California, which Balsam they procured 
from the defendants, paying them, as in the former cases, the pre- 
cise sum they received, net. Whether shipped directly by Park 
& Sons he professes to be unable to say. 

It will hardly be questioned that in these transactions, 
Smith & Co. bore the same relation to the defendant as in the 
former, whatever that was. But let us see what light Park’s 
testimony and books show upon the question. 

This is derived from the testimony of Godfrey F. Park, one 
of the defendants, as found in his deposition. It will be seen 
that he was a reluctant witness, called by us from necessity, and 
such facts as were obtained from him were procured with great 
difficulty. And the defense have been careful not to call any 
member of the defendant firm, apparently, being unwilling to ex- 
pose them to the searching inquiry, permissible under rules 
applicable to cross-examination. Certain significant facts meet 
us at the threshold of Parks’ testimony. 

1. There is anabsence of, or failure to produce, what are 
known as triple sheets, which should contain the names of the 
parties to whom shipments were made; p. 83 of Record. 

2. The absence of, and failure to produce certain sales 
books, covering the period during which the evidence shows, 
that many of the questionable shipments were made; p. 87 of 
Record. 
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3. An unwillingness to disclose, and a professed ignorance 
of, the business relations of the firm with Smith & Co., of Dayton, 
through whom a large number of these alleged wrongful ship- 
ments were made. 

4. An entire absence of, or professed inability to produce, 
any correspondence with Smith & Co. or others with respect to 
shipments of Balsam which were made to the prohibited territory, 
either directly or indirectly. 

Turning to the deposition of Park, it will be seen on p. 90 


of, Record, that the witness declines to say that they have not 


shipped this Balsam directly to California, upon the order of 


Smith & Co., while Smith, it will be remembered, testifies that 
this was done in some instances, and possibly, in most cases. 


On p. 77 of the Record, this witness says, that in 1879 


~ 


they put up as collateral with Smith & Co. about $500 worth of 


this Balsam, which was all sold on their account, and further, 
that they kept it in stock at one time with Smith & Co, to be 
sold on their account. 

This is weighty evidence to support our theory, that they 
intentionally, and knowingly, supplied the California market 
through Smith & Co., the latter acting either on his own account, 
with their knowledge, oras their agent, in which case, they would 
be responsible without regard to whether they knew it or not. 

Kurther on, it will be seen that the books of Park & Sons 
confirm our claim, that the defendants were making these ship- 
ments themselves largely, acting in the name of Smith & Co. to 
avoid detection. 

Indeed, on p. 93 of the Record, when pressed, the witness 
declined to say, that the entries on the sales books in the name 
of Smith & Co., necessarily show to whom the article was ship- 


ped, and, in answer to a direct question, No. 124, p. 82 of the 
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Record, he says he don’t know whether when charged to Smith 
& Co. the article was shipped to him or to other parties. 

It is a significant fact that no member of the firm was called 
nor any triple sheets produced to show to whom these shipments 
were made. On p. 82 of the Aecord, the witness admits a ship- 
ment of 2 dozen Balsam to C. N. Crittenden, of New York. 

On p. 83 he virtually admits sales, directly, to parties in 
New York, as per invoices attached to the New York deposi- 
tions, as Exhibits 3 and 4. 

On p. 84 of the Record, the witness again declined to say 
that they did not ship to California on Smith & Co.’s order. 

On p. 86 we have positive evidence from defendants’ sale 
book, that $420 worth of this Balsam charged to Smith & Co. 
was shipped directly to Coftin, Reddington & Co. The language 
of the entry, in part, is: “Shipped Coffin, Reddington & Co., 
S. F., Cal.” This appears in the teeth of the repeated state- 
ment of the witness Park, that he had no knowledge this had 
been done. We need go no further for evidence, that this 
whole business with Smith & Co. was a sham and a device on the 
part of the defendants to cover their tracks. We have a right to 
say, ‘* false in one, false in all.” And it is to be noticed, that 
this sale is distinet from, and at a later date than, the two sales of 
$420 each, made to Henrv, Curran & Co, on August 19th, 
1875, and September 25th, 1876, respectively. Again, on the 
same page of the Record, we have testimony, from*the sales books, 


‘an entry of 2 gross of this Balsam, charged to Smith & Co. 


Land 


0 
at $80 per gross, or $4 below the stipulated price, showing that 
this was either shipped to other parties, to whom the freight was 
allowed, or that the contract with the plaintiffs was violated by 
selling to Smith & Co. below such stipulated price. For the 


witness admits that at that time freight to Dayton was only 75 
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cents per gross. If we weigh these facts, in connection with 
Smith’s and Coffin’s testimony, touching shipments to California, 
ean there be any doubt that this also was shipped to the prohi- 
ited territory with the knowledge of Park & Sons? 

Again, on pp. 86 and 87 of the Record, the witness admits 
that there appears in their ledger a charge against Smith & Co. 
June 20th, 1877, of $776.40 for merchandise. Smith testifies 
that on the same day he shipped to Coffin, Reddington & Co., 
ten gross of Balsam for the sum of $776.40, p. 62 of Record. 
Was not thisin substance a saleby Park & Sons? Smith & Co.’s 
and Park & Sons, entries are precisely the same in date and 
amount. If Smith & Co. had sold this on their own account, 
would they not have charged a commission or received a profit ? 
This transaction can be explained only on the theory that it was 
Park & Sons in the name of Smith & Co. And the former have 
been careful that we should not get hold of either the sales books 
or the triple sheets, of this date. 

On pp. 86 and 94, the witness is made to show, frem the 
books a sale of 2 gross to McKesson & Robbins, of New York, 
direct, and there is evidence in the New York deposition of 
other sales to the same parties, p. 40 of Record. 

On p. 89 of the record, the witness shows from the books 


three other sales charged to Smith & Co. as follows: 


September 14th, 1884, - - - - - $77.70 
January 30th, 1882, : - - - - 77.68 
December 7th, 1883, - - - - - 87.00 


The first and second of these correspond in dates and 
amounts with shipments of Balsam, which Smith says he made to 
California, p. 60 of Aecord. 

Here, again, it appearsthat Smith & Co. made no profit, and 
under these circumstances we havea right to infer that they were 


acting for Park & Sons. 
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On p. 89 of the Aecord, in connection with this same depo- 
sition, is brought out the fact that the witness knew the average 
amount of freight charged per gross on Balsam shipped to Cali- 
fornia, to-wit, about $6.60, which deducted from $84, the con- 
tract sales price per gross, leaves $77.35, substantially the amount, 
in allcases received by Smith & Co. on the California shipments, 
and by them paid to Park & Sons. « 

This all tends to show that they were not selling this Bal- 
sam to Smith & Co., but in fact to the California parties, and 
that they knew precisely where it was going. This is the only 
rational explanation of their charging Smith & Co. in every in- 
stance an amount corresponding to the usual rate per gross, less 
the then freight to that point. On p. 89 the witness admits, in 
answer to question 211, that Smith & Co. had the goods in stock 
for them, at times, and were accustomed to ship the goods, 
notifying them of the amount and rate of freight, whereupon 
they were charged the usual price, less the freight on each ship- 
ment. 

In short, Smith & Co. acted as their agent, and they knew or, 
ought to have known, from the amount of freight that was reported, 
that these shipments were to California. Clearly, this whole 
arrangement was a device and a very transparent one. On p. 
90 the witness testifies from the ledger to a charge on July 22d, 
1878, of $383 against Smith & Co. for merchandise, Smith testi- 
fies, in answer to question 154, in his deposition, p. 62, that, at 
the same date, he charged this amount to Coffin, Reddington & 
Co., California, for 5 gross of Balsam. Here again we have evi- 
dence of a sale by Park & Sons, through Smith & Co. in viola- 
tion of their agreement. In this same connection, p. 91, there is 
a charge against Smith & Co. shown, for 1 gross of Balsam, less 
freight, which corresponds in date and amount with a shipment 
by Smith & Co. to California, p. 60 of Aecord. 
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On p. 91 there is another charge, testified to as in the sales 
book, corresponding to Smith & Co’s., testimony of a shipment to 
California, p. 60 of Aecord. 

On p. 92 are other sales book entries corresponding with 
California shipments made to Smith & Co. 

We submit that the proof is clear and overwhelming in the 
absence of explanations, which they have had the fullest oppor- 
tunity to make, that all these shipments by Smith & Co. to Cali- 
fornia were in fact made through the defendants, or, at all 
events, were made under such circumstances, that they knew, or 
ought to have known, that they were being made. 

On pp. 92 and 93 the witness, Park, testifies that there 
was an understanding between him and Smith about these mat- 
ters that nowhere appeared on the books. From all he says, re- 
fuses to say, and leaves unsaid, on this point, the inference is, 
that Smith & Co. is a mere name to cover the acts of the 
defendants, violative of their agreement. 

But, still further, on, pp. 95 and 96 of the Aecord, Park 
testifies to four shipments of Balsam directly to Georgia—within 
the prohibited territory. The sales were made by one of the 
defendants, in the vears 1879, 1883 and 1884. These, of course, 
are admitted violations of the contract. And the same is true of 
a shipment made to Philadelphia in 1880, testified to on p. 98 
of the Aecord. There is still another important fact disclosed 
on p. 97 of the Aecord, in this deposition. It is this; that in 
July, 1880, an entry was made in defendants’ sales book of a 
shipment of one gross of this Balsam to Coffin, Reddington & 
Co., and then this name was carefuully erased and the name of 
Smith & Co. substituted. If Coffin, Reddington & Co. were not 
known to be connected with this transaction, why should their 


name creep in here? How, even, were defendants otherwise 


——— 


+ 
———— 
- 


Br tarts he 


: 
; 
s 
j 


ee | Se 


familiar with the name? No explanation is orfered. Undoubt- 
) edly they were the real parties to the transaction, and by aeci- 
dent the mask was dropped for a moment and a bungling at- 
4 tempt made to replace it. Before dismissing this branch of the 

r case, we would add that the chief difficulty the Court professed 
to find was over the question whether violations of the contract 
were shown with sufficient clearness. True, in their answer de- 


fendants specifically denied under oath such violation. But we did 


not call for sworn answers to our interrogatories, and consequently 
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they are not testimony against us. And their testimony by 
deposition does not support these denials. On the contrary, we 
; submit, that in many cases it is a direct admission of such viola- 
tion,and in others, whjle not amounting to a direct admission, 
it indirectly establishes it with moral and legal conclusiveness. 
The only member of the defendant firm called was Godfrey 
j KF. Park. His testimony throughout was evasive, hesitating 
t and contradictory. 
| Recurring again to the record, on this point, on p. 77, he care- 
fully refrains from denying that they had shipped Balsam to 
Coffin, Reddington & Co. on the order of Smith & Co., but when 


asked, contents himself by saying, ‘‘ he don’t recollect.” While 


: in his answer to this same question by interrogatory, he swears 
. positively that they had not. 

On p. 78 of the Aecord, he refuses to say that they had not 
shipped Balsam to California on the order of Coffin, Reddington 
& Co., of New York, while he unqualifiedly answered “ no” to the 
same question, as on interrogatory. On p. 70, he states that he 
has no recollection of shipping five gross of Balsam to Henry 
Curran & Co., September 25th, 1876, while he subsequently 
shows by the books that they did make this shipment. This he 


also had denied in answer to an interrogatory, thus being guilty 


‘ os 
ass 


ie NR a 


of wilful falsehood, or gross recklessness in his statements. And 
the same may be said in regard to the shipment to Crittenden, 
which he finally admits. 

On p. 82, he declares after examination of the books, when 

asked whether they have the name of Reddington & Co. on 
them, that “ there is no charge against them.” 
This answer was intentionally evasive, for subsequent investiga- 
tion showed a memoranda on the books, as will be remembered, 
to the eftect that a shipment ordered by Smith & Co. was ship- 
ped “ to Coffin, Reddington & Co., 8S. F., Cal.,” Atecord p. 86. 

On p. 84 he testifies that no Balsam had been sold to Smith 
& Co. or any other party at less than $84 a gross, while on p. 86 
he admits to a sale to Smith & Co. for a fraction less than $77 
per gross, and another for $80 per gross. 

On the same page he admits a sale of one gross to McKesson 
& Robbins, New York, direct, in the teeth of his sworn answer to 
the bill, that no Balsam had ever been sold to the prohibited 
territory. 

Again, on p. 80 he admits to sales for $77.70 and $77.68 
per gross, and on p. 91, at $77.68, all below the stipulated price. 

On pp. 92 and 93 are statements by the witness Park in re- 
gard to the relations between the defendants and Smith & Co. 
which seem to point conclusively to that of principal and agent. 

He speaks, as we have seen, of an arrangement, extendjng 
over a period of six or seven years, by which his firm kept stock 
in Dayton for their convenience in shipping. 

No charge was made Smith & Co. when the Balsam was 
shipped thither ; Smith & Co. filled the orders, reported the sales 
and freight, and were charged the regular rates, less freight. 


How the account was kept, the witness fails to fully explain. He 


admits, that the transactions were not fully set forth on the books, 
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and that no member of the firm, but himself, knew much of the 
arrangement. 

He was unable to state whether the Balsam was in stock 


| there at the time of his testimony, or how much was there at any 
one time. 


Why this indefiniteness of knowledge? Why such cireum- 
locution in filling orders? Can there be any doubt that Balsam 
was being shipped to the prohibited territory from this stock? 
And while this was going on, their attention was being called 
to the fact, that their Balsam was appearing in the California 
market, p. 130 of Aecord. 

They took no heed of this though they had agreed to do 


complainants in the enjoyment of their rights. 

Besides, there is the unexplained entries, on their books, 
showing one shipment direct to California, and other sales to 
' parties in New York, Georgia, and Philadelphia. To these 
last three points there was not less than $1,500 worth shipped 
direct. The proof is conclusive as to most of these direct 
shipments. 

How then, can it be said, that we have not satisfactorily 
shown substantial violations of the contract in question ? 

If there was any explanation possible, of these sales, consist- 
ent with the observance of the contract, the defendants had it 
within their power to offer it. But they have failed to attempt 
it. 

: Now, from a careful analysis of the testimony above referred 
to, to-wit: The New York depositions, the deposition of Smith, 
of Dayton, and that of G. F. Park, with the defendants books 
and the deposition of a member of the house of J. N. Harris & 
Co., we submit that the following sales are established by the 
testimony in violation of the defendants contract, to-wit : 


all acts, upon request, reasonably necessary to confirm the 


a 


Through S. N. Smith & Co.— 


June 20 77 Coffin, Redington & Co............... 10 gross $776 40 
July 26 78 i Oo ho eee eK 383 43 
Sep. 27 79 : | or evaipiaied SR 160 00 
July 1 80 ea eo ee eo 77 86 
Sep. 14 81 OO oo 34) eee Beer 77 70 
Feb. 1 82 Mo as ee Bo 77 68 
Sep. 7 82 M22 eee Ree 77 68 
Mch. 6 83 a = 78 38 
Mch. 19 83 oo: - thane Bees 78 37 
Dec. 12 83 ED amen ep ree ee ey 78 37 
April 11 83 John Hahn & Co........ ......eeeeeee. ii 83 18 
BRE cc cacstevesxdancsanl coe 
25 $1949 95 
Through J. N. Harris & Co.— 
June 2 83 Kirk, Geary & Co...............cece0 1 gross $79 80 
Sold John F. Henry Curran & Co.— 
Oct. 26 74 Shipped to New York........ ........ 3 gross $252 00 
Aug. 19 75 ores Sere > © 420 00 
July 12 76 Bt. eee 5,1, doz. 37 24 
Sep. 25 76 er 82 A aie eee 5 ‘« 411 00 
WE ccncttttiick cient 
$1120 24 
Sold C. N. Crittenden— 
July 19 80 Shipped to New York................. 1-6 gross $14 50 
Sold to McKesson & Robbins— 
Aug. 27 79 Shipped to New York............ .... 1 gross $84 00 
Feb. 6 81 ane gravee Cm Neher ery | ER ag 87, 00 
Jan. 19 88 als ieee he 87 00 
Mi sccctbvntcdacoueiianiinda 
$258 00 


Sold French, Richards & Co — 
Aug. 9 80 Shipped to Philadelphia............... $ gross $42 
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Sold Peacock & Gates— 


Nov. 25 79 Shipped to Atlanta, Ga........... .. $ doz. $3 68 
Sold Hunt, Rankin & Lamar— 

May 11 80 Shipped to Atlanta, Ga.............. 4 gross $43 50 
Sold to J. Bradfield— 

Sep. 28 83 Shipped to Atlanta, Ga.............. 4 gross $43 50 
Sold Howard & Chandler— 

Feb. 5 84 Shipped to Atlanta, Ga....... ves one OU $14 50 


Adding these quantities and prices and it appears that 444 
gross were sold, and that the sum of $3,568.77 was the price it 
brought, net. The actual cost of this amount, according to the 
testimony, p. 112 of Record, Answer No. 56, was $1.75 a dozen, 
or $1,059.60 for the whole amount. This deducted from $3,- 
568.77 amount of sales traced, leaves a loss of profit of $2,509.66, 
to say nothing of the necessity caused thereby of reducing prices 
on account of competition, and of the cost of extra advertising, 
p. 110 of Record. 

In regard to the amount thus shown to have been sold, we 
submit that in view of the defendants’ reluctance to produce their 
books, and the admitted loss, and probable suppression of some of 
them, which would have thrown light on this matter of sales, 


there are probably numerous sales which we have been unable to 
trace. 
And in this connection we further submit, that even if the 


defendants did not have actual knowledge that Smith & Co. were 
shipping this Balsam to California, still they have violated their 
contract; for they agreed upon reasonable request, and at any 
time to do such acts as might be necessary and expedient, to en- 
able these plaintiffs to realize and enjoy the full benefit and ad- 
vantage intended to be assured to them in such contract. 

It is clearly shown, by the testimony, that the defendants 


were repeatedly requested to prevent these shipments, especially 
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to New York and California, pp. 130 and 114. But they took 
no notice of these requests. It was their duty to know, after 
this, what Smith & Co. were doing. They were put on inquiry. 

In contemplation of law they are chargeable with knowl- 


edge of that, which they ought to have known. 


II. 


The defendants having sold this article in the quantities and 
places aboved named and being engaged in such sales at or near 
the time this suit was brought, the next question is, are the 
plaintiffs entitled to an injunction ? 

The question must be determined upon the construction and 
effect to be given to the contract upon which we rely, and the 
law touching the remedy for the violation of such a contract. 

The contract of 1869 between the parties hereto, or their as- 
signors, is very specific as to the territory west of the Rocky 
Mountains, and the contract between Williams and Park is equally 
specific as to the Eastern territory. In the former the defendants 
agree, for a consideration, that the plaintiffs shall have and 
enjoy “the sole and exclusive right of selling said medicines 
within said territory, so far as they can assure the same, free from 
any competition or interference by them, or any one under them, 
or by their authority, permission, or aid, either direct or indi- 
rect” —and that they will not be concerned, directly or indirectly, 
in the buisness of selling or in any way promote the sale of said 
medicine, in competition with the plaintiff—or knowingly aid or 
abet any other person to do any thing to prejudice or interfere 
with the business, or the sale of the same, within said limits, by 
the plaintiffs, 

Nothing could be clearer than that the parties to this agree- 
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ment intended it to be a protection against that, of which we com- 
plain. And it is such a protection, unless it is a contract which 
can not be enforced. 

We submit that, according to authority, such a contract is 
enforceable. : 

As a general principle, parties may make such contracts as 
they please. The only question arising is whether this contract 
violates public policy. 

In the first place, the subject matter consists of a compound 
which involves a secret in its preparation, which the law recog- 
nizes as property. The parties were not dealing with an ordinary 
commodity, the value of which depended upon the labor and me- 
terial employed, but this depended chiefly, upon the secret in the 
mode of its preparation. This, alone, warrants large latitude in 
its protection by contract. 

Further, the contract does not deprive the public ot the ben- 
efit of this secret, nor those who possess it of the benefit thereof. 
The evidence shows that, though this contract be enforced, no 
part of the country is deprived of the preparation, norisany party, 
possessing the secret, debarred from its use. They are simply 
circumscribed as to the territory within which they may sell. 
True, it may operate to affect the price at which the public may 
obtain the preparation. But this does not render it invalid. 

The authorities upon this subject are quite numerous, and 
strongly support such a contract as this. 

In Benwell v. Innes, 24 Beavans 307, decided in 1857, it was 
held that when a milkman took another into his service under an 
agreement with the milkman, his assigns and successors, not to 
carry on a similar trade within three miles, the contract was en- 
forceable in favor of the milkman’s assignee, by injunction. 
The right to relief turned upon the reasqnableness of the re- 


striction. 
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In Harmes v. Parsons, 32 Beavans 328, the Court restrained 
the violation of a contract not to carry on the business of horse 
hair manufacture, within two hundred miles of Birmingham. 
The covenant not being an absolute prohibition, the Court said: 
“the area of exception is not so excessive as to vitiate the con- 
tract.” 

Coming to the case of Leather Cloth Co. v. Lorsont, 9 Eq. 
(L. R. 8.) 345, decided in 1869, we find it on all fours with that 
at bar. 

The suit was to restrain the defendant from carrying on the 
manufacture and sale of leather by a secret process, in contraven- 
tion of a contract not to carry on such business, directly or indi- 
. rectly, in any part of Europe, nor to the best of his power allow 
others, than the plaintiff, to do so. 

The Court held, in an able opinion, adopting the elaborate 
argument made by Sir Roundel Palmer, as counsel, that in view 
of the subject matter of the contract the restriction was not 
greater than was necessary for the protection of the plaintiff, and 
that it should be enforced. 

Much stress was laid upon the fact that the value of the 
subject matter rested largely upon the secret involved. And 
counsel cited, 

Bryson v. Whitehead I. Simons and Stuart 74, and 
Rannie v. Irvine 7 Man. & G. 969, 
in support of these two proposition— 

1 That a trader may sell a secret of business in his trade 
and restrain himself by contract, generally, from using it for his 
profit. 

2 That to prevent him from so restraining himself would 


operate as a restraint of a very serious kind. 
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And the Chancellor says on page 354,—“the sale of a se- 
cret has been held to be perfectly good, with a stipulation unlim- 
ited as to time and place, as to communicating the secret or deal- 
ing with it so as to interfere with the purchaser.” Here the 
seller and his son-in-law possessed the exclusive secret of a mode of 
dying stuffs. It was agreeded not to disclose it to others, nor 
use it for twenty years. The contract was held good. 

In Jones v. Lee, 1 H. & N., 189, the Court held that a cov- 
enant not to make or vend a particular article, in England, te Wet - i 

Mokina Use of plaintiffs invention, withent~aakiag for a period of four- | 
' teen years, was good. 

In Allsop v. Wheatcroft, 15 Eq. (L. R. S.) 59, it was held 

that a covenant by a traveller for a firm of brewers, that he would 


not “during his service nor for two years thereafter, directly or 
indirectly, sell, produce orders for, or recommend, or be anywise 
concerned or engaged in the sale or recommendation &e., of ale 
or porter” was void for being unlimited as to space. 

As to this case—Ist. It is not broad enough to conflict 
with our position with respect to the case at bar, for inthe latter 
the restriction is limited in space. 

But 2nd. This last case is unquestionably over-ruled by the 
more recent case of Rouisillion vy. Rouisillion, 14 Ch. Div. (L. 
R.) 351, decided in 1880. 

Here was a covenant by an employee not to engage in the 
champagne trade for others or himself, for a period of ten years, 
there being no limitation as to space. 

Fry J., delivered an elaborate opinion, going over all the au- 
thorities, saying:—“there is no absolute rule that a covenant in 
restraint of trade is void because it is unlimited in regard to space, 
the question in each case is whether the restraint extends further 
than is necessary for the reasonable protection of the covenantee. 


ee 


If it does not do that, the performance of the covenant will be 
enforced, though the restriction is unlimited as to space.” 

These propositions were sustained by copious reasoning and 
many authorities. Among them, that of 

Tollis v. Tollis, I E. & B., 391 
is important, as applied to the case at the bar. 

And we think the American authorities are in full accord 
with those above cited. 

The case of 

Peabody et al. v. Norfolk, 98 Mass., 452, is in point. 

It was there said that “one who invents or discovers, and 
keeps secret a process of manufacture, whether proper for a_pat- 
ent or not, has a property therein which a Court of Chancery will 
protect, against one who, in violation or breach of a contract, un- 
dertakes to apply it to his own use.” 

This was a case of a promise for a consideration not to 
disclose or use a secret process, invented by the plaintiff, for mak- 
ing gum cloth. The Court held, that there was a remedy by in- 
junction, and this in favor of the promisee’s executors, and that it 
involved a property right which passed under the general provi- 
sions of a will. The Court say such a secret or process of man- 
ufacture, whether a proper subject of patent or not, is a property 
right which a Court of Chancery will protect. The Court cites 
the case of Bryson v. Whitehead, IS. & S. 74 as sustaining this 
doctrine—also Green v. Floger, ib. 398,—the one involving an 


agreement for the exclusive use of a secret in dyeing, and the 


other the secret of making a medicine, which secret the defend- 

ant held in trust under a will for the benefit of his brothers and 

sisters. 3 
Also, there was cited the case of Morison v. Moat, 9 Hare 


241, where the Court restrained the use of a secret in compound- 


ing medicine, the action being between the son of one and the 
legatees of the other, of the original parties to the contract, by 
which it was claimed the secret was protected. 

In Vickery v. Welch, 18 Pick. 523, the Court enforced a 
bond to assure to the obligee the exclusive right to the art or se- 
cret manner of making chocolate, declaring that such a contract 
was not in restraint of trade. 

In the Morse Hoist Drill Co. vy. Morse, 103 Mass. 73, the 
Court restrained the violation of a contract “not to aid, assist, 
or encourage in any manner, competition with a business depend- 
ent upon a process ” which the defendant had sold the plaintiff, cit- 
ing with approval the case above referred to from 9 Eq. 345. 

The Court says, “ public policy requires that when one has by 
skill or other means, obtained something that he wants to sell, he 
should beat liberty to sell it in the most advantageous way in the 
market, and in order to enable him to do this, it is necessary 
that he should be able to preclude himself from entering into 
competition with the purchaser, provided the restriction be not 
unreasonable. He may not have any more restraint than is 
necessary for the benefit of the purchaser, but to that extent he 
may have it.” 

And, again, the Court says, “‘ The defendant could not have 
obtained the consideration which was paid him, if it had been 
understood that this contract which he has violated had no valid- 
ity. He is appropriating to himself a part of that which he has 
sold to the plaintiffs and which is valuable property to them.” 

The limit beyond which courts hesitate to go in sustaining 
contracts in restraint of trade, is very clearly stated by Mr. Justice 
Bradlf of this Court, in 

: Oregon Steam Nav. Co., v. Winsor, 20 Wall 64. 


“There are two principal grounds,” says he, “ on which the doc- 
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trine is founded, that a contract in restraint of trade is void as 
against public policy. One is the injury to the public by being 
deprived of the restricted party’s industry. The other is the in- 
jury tothe party himself by being precluded from pursuing his 
vocation, and, thus being prevented from supporting himself and 
his family. It is evident that both these evils occur when the 
contract is general, not to pursue one’s trade at all, or not to pur- 
sue it in the entire section or country. The country suffers the 
loss in both cases, and the party is deprived of his occupation, or 
is obliged to expatriate himself in order to follow it. A contract 
that is open to such grave objections, is decidedly against public 
policy. But if neither of these evils ensue, and, if the contract is 
founded on a valid consideration and a reasonable ground of 
benefit to the other party, it is free from objections and may be 
enforced.” 

Surely neither of these objections pertain to the restrictions 
in question. The only question here is, are the mutual restric- 
tions unreasonable in view of their object and their subject 
matters ? 

In the case cited from 14 Ch. Div. R. 351, Fry, J., quotes 
from Chief Justice Tindal, in Hitchcock v. Coker, 6 A. & E. 454, 
who, speaking for the Court, says: ‘‘ We agree in the general 
principle adopted by the Court of (Queen Bench), that where 
the restraint of a party from carrying on a trade is larger and 
wider than the protection of the party with whom the contract 
is made can possibly require, such restraint, must be considered 
as unreasonable in law, and the contract which would enforce it 
must be therefore void,” and adds, “If therefore, the extent of 
the restraint is not greater than can possibly be required for the 
protection of the plaintiff, it is not unreasonable.” And Fry, J., 


adds, ‘that the cases in which an unlimited prohibition has been 


‘ 


spoken of as void, relate only to circumstances in which such a’ 
prohibition has been unreasonable, and can have no application, 
except where the subject matter of the sale or contract is local. 

In the case at bar, the subject matter is general, or even 
universal, besides, the restriction is only partial as to space, 
though perhaps indefinite as to time. But as said in Mitchell v. 
Reynolds, 

I. Smith’s Lead. Cases, 660. “If the restricticn as to space 
be not unreasonable, the circumstances that it is indefinite as to 
time, does not invalidate the contract.” 

As specially applicable to the contract ‘in question, we refer to 
Smith’s Appeal, 113, Pa. St., 579, 590, where it is said: 
“ Public policy requires that when when a man has * * 
obtained something which he wants to sell, he should be at liberty ay : 
to sell it in the most advantageous way in the market, and in 
order to enable him to sell, it may be necessary that he should 
be able to preclude himself from entering into competition with 
the purchaser. In such case the same public policy enables him 
to enter into any stipulation, however restrictive it is, provided 
the restriction in the judgment of the Court, is not unreasonable, 
having regard to-the subject matter of the contract.” 

In this case, a contract not to engage in the manufacture of 
ocre in the County of Lehigh was held valid, and, that injunction 
was the proper remedy against its breach. 

See also, Walds Pollock on Contracts, p. 316 and cases there 
cited; also a table in connection therewith showing the re- 
strictions that have been held reasonable, the latter of which we 


transeribe for the convenience of the Court: 
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NAME AND DATE 


OF CASE. 


1855, 
Dendy v. Hen- 
derson, 
ll Ex., 194. 


1856, 
Jones v. Lees, 
1 H. & N., 189. 


1857, 
Benwell v. Inns, 
2 Beay., 307. 


1859, 
Mumford v. Get- 
hing, 
7C. BLN. S., 305. 


1862, 
Harmes V. 
SONS, 


23 Beav., 328. 


*ar- 


863, 
Clarkson v. Edge, 


1869, 
Colt v. Tourle, 
4 Ch., 64. 


1869, 
Leather Cloth Co. 
v. Losont, 
9 Eq., 345. 


1874, 
Gravely v. 
Bernard.) 
IS Kq., 518. 


1875, 
Printing and Nu- 
merical Register- 
ing Co. v. Samp- 
SON, 
19 Eq., 462. 


TRADE 
OR 
BUSINESS. 


Solicitor. 


Manufacture or 
of slubbing 


. Sale 
and roving 


frames not fitted 
plainiiff’s 
patent invention. 


with 


Cow keeper. 


Milkman, Milk- 
seller, or Milk 
Carrier. 


Traveling in 
lace trade for any 
other house than 
plaintiff’s. 


Horse Hair 
Manufacture. 


Gias Meter Man- 
ufacturer and 
Gas Engineer. 


Covenant by 
purchaser of land 


that vendor 
should have ex- 
clusive right of 


supplying beer. 


Manufacture or 
Sale of patent 
leather cloth. 


Surgeon. 


Agreement by 
vendor of patents 
to assign to pur- 
chaser all after 


acquired patent 
rights 
nature, 


of like 


should 


EXTENT OF 
RESTRICTION 
TIME. 


IN 


21 years from 


determination of 


defendant’s em- 
ployment as a 
managing cle:k 
to plaintiff. 


Continuance of 


defendant’s lLi- 
cense from plain- 
tiff, to use and sell 
the patented in- 
vention, 


Continuance of 
defendant’s ser- 
vice with plain- 
tiffand 24 months 
after. 


U nlimited. 


U nlimited. 


Ten years. 


Unlimited. 


Unlimited. 


So long as plain- 
tiff or his assigns 
‘arry on 
business, 


Life-time of 


vendors. 


EXTENT OF 


RESTRICTION IN 
SPACE. 
21 miles ‘from 


Parish of Tormo- 
ham, Torquery. 


England. 


3% miles from 
Charles Street, 
Grosvener Sq. 


“Any part of the 
same ground:” 
i. e., the district 
in which defend- 
ant wasemployed 
as traveler for 
plaintiff. 


20) miles from 


Birmingham. 


from 
St , 


20 miles 
Great. Peter 
Westminster. 


Any public 
house erected on 
the land. 


Europe. 


Parish of 


Newich and 10 


miles round, ex- 
cepting town 


of 
Lewes, 


Europe. 


NAME AND DATE 
oF CASE. 


1875, 
May v. O'Neill, 
W.N., 179 


1879, 
Davy v. Shannon, 
4 Ex. Div., 81. 


S80, 
Rousillon v. 
Rousillon, 
14 Ch. Div. 


, dol. 


ve 


a - 


Solicitor. 


Outfitter 
tailor. 


and 


Traveling in 


Cham pagne 


trade; ge: up 9 


enteri 
partnership 
same trade. 


in 


EXTENT OF 
RESTRICTION IN 
TIME. 


Unlimited. 


Unlimited. 


Two years after 
leaving plaintiff’s 
service as to trav- 
eling; ten, as to 
dealing on own 
account. 


Ex 
RESTRICTION IN 
SPACE. 

London Middie- 


sex and FEasex, 
and unlimited as 
to acting for 
clients of plaint- 
iff’s firm, or ee ae 
one whoh 

such client’s 
during the terms 
of the articles. 


2 miles from 
Davenport. 


Unlimited. 


We add a table of a few of the many American cases, where 


the restrictions were held reasonable: 


NAME AND DATE 
OF CASE, 


1837, 
Vichery v. 
Welch, 

19 Pick.. 525. 


1843, 
Jarvis v. Peck, 
8 Paige, 118. 


1568, 
Peabody v. Nor- 


olk, 
98 Mass., 452. 


, 


1869, 
Dean v. Emerson, 
102 Mass., 480. 


1869, 
Morse, T. & D.Co. 
v. Morse, 
108 Mass., 73. 


1873, 
Hubbard v. 
Miller, 

27 Mich., 15. 


1873, 
Oregon S. N. Co. 
v. Winsor, 
20 Waill., 64. 


—— - 


Upon the 


above 


TRADE 
OR 
BUSINESS. 


Business of 
making choco- 
late with exclu- 
sive right and art 
of making it. 


A business and 
secret process of 
converting cast 
iron into malea- 
ble iron. 


Sale of a secret 
process and in- 
vention for mak- 
ing gunny cloth 
agreeing not to 
disclose or use the 
secret. 


Sale of the 
secret and busi- 
ness of manufac- 
turing daguerro- 
type material. 


Sale of patent, 
business, etc., 
agreeing to do 
nothing to com- 
pete with  busi- 
ness under 
patent. 


Sale of business 
of putting down 
driven wells and 
dealing in tools 
therefor. 


Sale of a steam- 
boat line with ex- 
clusive right to 
navigate certain 
waters, 


EXTENT OF 
RESTRICTION IN 
TIME. 


t'nlimited., 


Unlimited. 


Unlimited. 


Unlimited. 


Unlimited. 


Unlimited. 


Forten years, 


authorities, together with others, and the 


EXTENT OF 
RESTRICTION IN 
SPACE, 


Unlimited. 


Unlimited. 


Unlimited. 


City of 
Worcester. 


Unlimited. 


To space busi- 
ness, as located, 
would naturally 
and reasonably 
embrace. 


Waters of 
State of Cali- 
fornia and the 
Columbia River 
and its tribut- 
Aries, 


the 


—-» 


facts as shown by the Record, we submit that we are entitled to 


the relief asked. 


ALEX. H. McGUFFEY, 
HENRY A. MORRILL, 


C‘ounsel for Appellants, 
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UNITED STATES MUTUAL ACCIDENT ASS’N VS. THERESA A. BARRY. 1 


1 UNITED STATES OF AMERICA, } ; 
, . . a re ° ‘a SS - 
Eastern District of Wisconsin, { 


Circuit Court of the United States of America for the Eastern 
District of Wisconsin. 


At astated term of the circuit — of the United States for the eastern 
district of Wisconsin begun and held, accordiug to law, at the city 
of Milwaukee, in said district, on the first Monday (being the fifth 
day) of October, A. D. 1885—present, the Honorable Charles E. 
Dyer, district Judge, presiding; F. H. West, marshal; Edward 
Kurtz, clerk—among other, the following proceedings were had, tuo 
wit: 

THERESA A. BARRY 
Us. At Law. 
THE UnitTep States MutuaL AccipENT ASSOCIATION. 


Be it remembered that heretofore, to wit, at a stated term of said 
court begun and held, according to law, at the city of Milwaukee, 
on the first Monday (being the seventh day) of January, A. D. 1884, 
and on the one hundred and fifteenth day thereof, to wit, on the 
first day of July, A. D. 1884, the following proceedings were had, 
to wit: 


Order Docketing Case on Removal. 


THERESA A. BARRY 
vs. At Law. 
Tue UNITED STaTeEs MuruAL ACCIDENT ASSOCIATION. 


2 This day came the defendant, by its counsel,Messrs. Finches, 

Lynde & Miller, and presented to the court copies of the pro- 
cess, pleadings, and proceedings in this case certified from the, 
county court for Milwankee county, in this district, pursuant to an: 
order of said court removing the cause to this court, including copies 
of the petition of said defendant for such removal and of its bond 
required by law therefor and of said order of removal. Whereupon 
it is ordered by the court that the said copies be filed, and that the 
cause be entered on the law docket of this court and be proceeded 
with in the same manner as if it had been commenced here by 
original process; which said copies are as follows: 


County Court, Milwaukee County. 


TuHeresa A. Barry, Plaintiff, 
vs. 
Tie Untrep States Mutuat Accipent AssocraTion, Defendant. 


The State of Wisconsin to the said defendant: 
You are hereby summoned to appear within twenty days after 
service of this summons, exclusive of the day of service, and defend 
1—249 
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2 THE UNITED STATES MUTUAL ACCIDENT ASSOCIATION VS. 


the above-entitled action in the court aforesaid; and in case of your 
failure so to do, judgment will be rendered against you ac- 
3) cording to the demand of the complaint. 
CHAS. M. BICE, 
Plaintiff's Attorney. 


P. O. address, Milwaukee, Milwaukee Co., Wis. Office, #108 
Grand Ave. 


STATE OF WISCONSIN, Bs 
Milwaukee County, § - 

J. HU. Robinson, being duly sworn, says that on the 15th day of 
April, 1584, at the city and county of Milwaukee and State of Wis- 
consin, he served the within summons upon the within-named de- 
fendant, The United States Mutual Accident Association, by then 
and there delivering to and leaving with Daniel E. Murphey, as 
the proper agent of said defendant in this State, a true copy of said 
within summons. Affiant further says he personally knows the 
said Daniel E. Murphey to be the agent of the within-named def’t 
corporation. 


J. H. ROBINSON. 


Subscribed and sworn to before me this 16th day of April, 1884. 
CHAS. M. BICE, 
Notary Public. 


(Iendorsed:) Filed April 23, 1884. Christoph Paulus, clerk. 


4 Exuipit A. 


No. 794. Division AA. $5,000. 


The‘United States Mutual Accident Association of the City of New 
York. (Copyright secured.) 


This certificate witnesseth, That The United States Mutual Acci- 
dent Association, in consideration of the warranties and agreements 
made to them in the application for membership and of the sum of 
four dollars, do hereby accept John 8. Barry, by occupation, pro- 
fession, or employment a physician, residing in Vulcan, State of 
Michigan, as a member in division AA of said association, subject 
to all the requirements and entitled to all the benefits thereof. 


The principal sum represented by the payment of two doliars by 


each member in division AA of the association, as provided in the 
by-laws (which sum, however, is not to exceed five thousand dollars), 
to be paid to Theresa A. Barry (his wife), if surviving (in the event 
of the prior death of said beneficiaries, or any of them, said sum 

shall be paid as provided in the by-laws), within sixty days 
5 after sufficient proof that said member, at any time within 

the continuance of membership, shall have sustained bodily 
injuries effected through external, violent, and accidental means, 
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within the intent & meaning of the by-laws of said association and 
the conditions hereunto annexed, and such injuries alone shall have 
occasioned death within ninety days from the happening thereof, 
or if said member shall sustain bodily injuries, by means as afore- 
said, which shall, independently of all other causes, immediately 
and wholly disable and prevent him from the prosecution of any 
and every kind of business pertaining to the occupation under 
which he receives membership, then upon satisfactory proof of such 
injuries he shall be indemnified against loss of time thereby ina 
sum not to exceed twenty-five dollars per week for such period of 
continuous total disability as shall immediately follow the accident 
& injuries as aforesaid, not exceeding, however, twenty-six consec- 
utive weeks from the time of the happening of such accident. 
Provided always, That this certificate is issued and accepted sub- 
ject to all the provisions, conditions, limitations, and exceptions 
herein contained or referred to, and upon the express agreement 
that all the statements and declarations made by the member in his 
application for membership are warranted to be true in all 
6 respects, and that said application is referred to and made a 
part of this certificate; and that if this certificate or any con- 
tinuance thereof has been or shall be obtained through misrepre- 
sentation, fraud, or concealment or if any attempt shall be made by 
false swearing or suppression or any material fact on the part of the 
member to obtain any sum under this certificate, then the same 
shall be absolutely void. | 
Provided always, That benefits under this certificate shall not ex- 
tend to hernia, nor to any bodily injury of which there shall be no 
external and visible sign, nor to any bodily injury happening 4di- 
rectly or indirectly in consequence of disease, nor to any death or 
disability which may have been caused wholly or in part by bodily 
infirmities or disease existing prior or subsequent to the date of 
this certificate, or by the taking poison or by any surgical operation 
or medical or mechanical treatment, nor to any case except where 
the injury is the proximate or sole cause of the disability or death ; 
and no claim shall be made under this certificate when the death 
or injury may have been caused by duelling,: fighting, wrestling, 
lifting, or by over-exertion, or by suicide (felonious or otherwise, 
sane or insane), or by sunstroke, freezing, or self-inflicted injuries, 
or when the death or injury may have happened in consequence of 
war, riot, or invasion, or of riding or driving races, or of vol- 
7 uutary exposure to unnecessary danger, hazard, or perilous 
adventure, or of violating the rules of any company or cor- 
poration, or when the death or injury may have happened while 
tle member was, or in consequence of his having been, under the 
influence of intoxicating drinks, or while employ ed in mining, 
blasting, or wrecking, or in the manufacture, transportation, or use 
of gunpowder or other explosive substances, or while engaged in, 
or in consequence of, any unlawful act. 
And these benefits shall not be held to extend to disappearances 
nor to any case of death or personal injury unless the claimant 
under this certificate shall establish by direct and positive proof 
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that the said death or personal injury was caused by external vio- 
lence and accidental means and was not the result of design either 
on the part of the member or of any other person. 

Provided always, That if the member shall travel or be beyond 
or without the limits of travel or residence hereinafter prescribed 
without first obtaining from this association, through its secretary, 
a special permit in writing, then this certificate shall be wholly void 
as to all accidents occurring beyond such limits. Said limits of 
travel and residence are as follows, viz.: 

The inhabited portions or civilized abodes of the United States, 

the Dominion of Canada & Newfoundland, and coastwise 
8 by regular lines of passenger or mail conveyance from port 

to port on the Atlantic or Pacific coast or Gulf of Mexico, or 
to and from any European port, but in no event to include any 
other voyage upon the high seas without special permit therefor 
from the secretary of this association. 

No indemnity shall be paid for loss of time resulting from acci- 
dent occurring while the member is without or beyond such limits. 

Provided always, That all sums which may be paid by way of 
indemnity to the member by virtue of this certificate shall be ac- 
counted in diminution of the principal sum, so that in case of sub- 
sequent death or injury during the continuance of this certificate 
and within the year in which such indemnity may have been paid 
the total amount to be paid by the association shall not in any case 
exceed the sum of five thousand dollars. 

Claims under this certificate are payable only at the office of the 
association at New York, «& this certificate is subject also to the fol- 
lowing conditions: 

1. The member is required to use all due diligence for personal 
safety and protection, and to notify the secretary of this association 
immediately, and in writing, of any change from the occupation, 

profession, or employment under which this certificate is 
9 granted. This certificate shall be wholly void as to all acci- 
dents occurring in any occupation, profession, or employ- 
ment or exposure not named or incident to the occupation under 
which he receives membership, unless he shall have first procured 
from this association, through its secretary, a written permit therefor. 

(The classification by occupation being well defined & under- 
stood, it should be borne in mind that the protection is not strictly 
limited to the occupation stated in the application in the sense that 
no claim shall be admitted for injuries received outside of the stated 
occupation, for there are a great variety of accidents not provoked 
or brought about by any particular business or occupation, but 
which are incident to the general duties of every-day life and must 
be regarded as belonging in common to all classes and conditions 
of men and covered alike by all certificates whether of the “ pre- 
ferred ” or as “ hazardous” divisions.) 

2. In the event of any accidental injury for which claim may be 
made under this certificate, immediate notice shall be given in writ- 
ing, addressed to the secretary of this association at New York, 
stating the full name, occupation, and address of the member, with 
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full particulars of the accident and injury; and also in case of death 
resulting from such injury immediate notice shall be given, in like 

manner, and failure to give such immediate written notice 
10&11_ shall invalidate all claims under this certificate; and unless 

direct and affirmative proof of the same and of the death or 
duration of total disability shall be furnished to the association 
within six months from the happening of such accident, then all 
claims accruing under this certiticate shall be waived and forfeited 
to the association. 

3. No suit or proceedings at law or in equity shall be brought to 
recover any sum herein, unless the same is commenced within one 
year from the time the right of action accrued. 

4. No claim shall be payable under this certificate unless any 
medical adviser of the association shall be allowed to examine the 
person of the member in respect to any alleged injury or cause of 
death when and so often as may be reasonably required on _ behalf 
of this association. 

5. All the provisions and conditions aforesaid & a strict compli- 
ance therewith during the continuance of this certificate are condi- 
tions precedent to the issuing of this certificate. 

In witness whereof The United States Mutual Accident Associa- 
tion of the City of New York has cause- these presents to be signed 
by its president and attested by its secretary, & delivered at the 
office of the association in the city of New York, State of New York, 
this twenty-third day of June, one thousand eight hundred and 
eighty-two. 

CHARLES WEET, Pres. 
JAMES R. PITCHER, Sec't’y. 


12 Complaint. 
County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
Us. 


THe Unitep States Mutua AccrpENtT AssocraTiIon, Defendant. 


The above-named plaintiff, by her attorney, Charles M. Bice, 
states and alleges— 

That the defendant above named is a corporation, duly organized 
and created as such under and by virtue of the laws of the State of 
New York, for the purpose of doing insurance, and represented as 
such by its proper agents in this State. 

That on the 23rd day of June, A. D. 1882, in consideration of the 
payment of the premium of four dollars by one Jolin S. Barry to 
defendant, & other good & sufficient considerations, the def’'t duly 
made & executed its policy of insurance in writing and delivered 
the same to the said John S. Barry, husband of plaintiff herein. 

That by the terms of said contract or policy of insurance the 
def’t insured the said John S. Barry, as a physician, against death 
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caused by accident or bodily injuries happening to him, effected 
through external, violent, or accidental means, in the sum of five 
thousand dollars for such time as the said John S. Barry 
13 should continue to pay the defendant the assessments or 
premiums as provided in said policy, a copy of which is 
hereto annexed, marked Exhibit “A,” and made a part of this com- 
plaint. 

That the said policy, among other things, also provided, & the def’t 
therein agreed, that in case of the death of the said John S. Barry 
by accident as aforesaid it would—upon receiving proofs of the same 
within sixty days from the happening of such accident & due 
proofs of the same or death caused thereby—pay the said sum of 
$5,000 to Theresa A. Barry, wife of the said John S. Barry and pl’ff 
herein. 

That on or about the 20th day of June, 1883, and while said 
policy was in full force and effect, at the town or village of Iron 
Mountain, in the State of Michigan, aud while the said John S. 
Barry was attending to the duties of his profession, to wit, that ofa 
physician, and wholly without his fault; it became necessary for 
him to step or jump from a platform or walk to the ground beneath 
about four feet downwards and in doing so and in lighting upon 
said ground he unexpectedly received an accidental jar and sudden 
wrenching of his body caused by said jump or step downward and 
by coming in contact with the said ground beneath, as aforesaid, all 
of which was unexpected on his part and wholly without his fault 

or negligence. 
14 That the said jarring of his person and wrenching of his 
body caused as aforesaid was the immediate cause of, and 
directly produced, a stricture of the duodenum, from the effects of 
which the said John 8S. Barry continued to grow worse until, on the 
29th day of June, 1883, he, on account of the same, died. 

That the said John S. Barry and this plaintiff have in every re- 
spect and particular fulfilled and carried out and performed the 
terms, conditions, & requirements of said contract or policy of in- 
surance and the by-laws to which the same refers, on their part to 
be performed; and pl'ff avers that promptly, to wit, on or about the 
15th day of July, 1885, and within the time requiréd by said policy, 
which is six months from the death of the assured, she caused due 
proofs of said accident & death to be served upon def’t as provided 
in said policy, but def’t refused and still refuses to pay said sum of 
five thousand dollars to plaintiff or any part thereof, and the same 
has long since been due and wholly unpaid. 

Wherefore this plaintiff demands judgment against the said de- 
fendant for the sum of five thousand dollars, together with interest 
on said amount from the loth day of July, 1883, at seven per cent., 
& for costs herein. 

CHAS. M. BICE, 
PUf's Atty. 


——— 
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15 STATE OF WISCONSIN, | 
Milwaukee County, § 


Theresa Barry, being duly sworn, says that she is the plaintiff 
mentioned in the fozegoing complaint; that she has read the same 
& knows the contents thereof, and that the same is true of her own 
knowledge, except those matters therein stated on information and 
belief, and as to those matters she believes it to be true. 


THERESA BARRY. 


Subscribed and sworn to before me this 25th day of April, 1884. 
CHAS. M. BICE, 
Notary Public. 


[Endorsed:] (Filed May 2, 1884. Christoph Paulus, clerk.) 


County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
vs. 


Tue Unitep States Mutua Accipent AssocraTION, Defendant. 


You will please take notice that you are required to produce 
upon the trial hereof the piece or pieces of the intestines removed 
from the body of John S. Barry for examination, or in default 
thereof parol evidence concerning the same will be given on the 
trial. 

Yours, &e, FINCHES, LYNDE & MILLER, 
Defendant's Attorneys. 
Milwaukee, May 26, 1884. 
To C. M. Bice, Esq., plaintiff’s attorney. 


(Endorsed :) Filed May 26, 1884. Christoph Paulus, clerk. 


16 Answer. 
County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
against 
THe Unitrep States Mutuat Accipent Association, Defendant. 


The defendant above named, by Finches, Lynde and Miller, its 
attorneys, answers the complaint of the above-named plaintiff as 
follows: 

First. The defendant admits and alleges that it is a corporation 
duly incorporated & organized under and by virtue of the laws of 
the State of New York as an accident insurance company on the 
co-operative or assessment plan. 

Second. Defendant alleges that on or about the 21st day of March, 
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1883, the said John S. Barry, deceased, made application to said de- 
fendant for membership & accompanying said application with the 
membership fee of $4.00; that the said John S. Barry was duly ac- 
cepted as a member of the association, defendant, in division AA 
& classified according to his occupation as a physician, and that on 
or about the said 21st day of March, 1883, a certificate of member- 
ship in the said association, defendant, was issued to said John S. 
Barry, deceased, numbered 4258: that said certificate, as defendant 
is informed & believes, is in possession of the plaintiff in this 
17 action, and defendant begs leave to refer to and makes the 
same a part of this answer. 

Third. The defendant admits that on the 22nd June, 1883, the 
said John S. Barry died at Vulean, Mich.; that the said defendant 
was notified of his death, and that said plaintiff has demanded and 
said defendant bas refused to pay the said sum of five thousand dol- 
lars in said complaint mentioned. 

Fourth. The defendant denies each and every other of the allega- 
tions in the said complaint contained. 

Wherefore defendant demands judgment that the said complaint 
be dismissed with costs. 

FINCHES, LYNDE & MILLER, 
Def’t’s Attys. 
STATE OF NEW YorK, _ 
City & County of New York, } ss 

James R. Pitcher, being first duly sworn, on oath says that he is 
the secretary of the United States Mutual Accident Association of 
the City of New York, the defendant above named; that he has read 
the foregoing answer and knows the contents thereof, and that the 
same is true to his own knowledge, except as to those matiers therein 
stated upon information and belief, and as to those matters he be- 
lieves it to be true. Deponent further savs that the reason why this 

verification is not made by the defendant is that it is a corpo- 
18 ration; that the deponent is an officer of the same, to wit, its 

secretary, and that his knowledge is derived from the appli- 
‘ation for membership signed by said John 8S. Barry, dee’d, tele- 
crams, letters, & other communications received by defendant from 
the representatives of said deceased and the plaintiff, and informa- 
tion derived from William Bro. Smith, the attorney of defendant, and 
from the physicians and surgeons employed by defendant in investi- 
gating the claim made by plaintiff and upon which this action is 


brought. | 
JAMES R. PITCHER. 
Subscribed & sworn to before me this 22nd day of May, A. D. 


1884. 
A. ETTLINGER, 
Notary Public (34), N. Y. Ct. Co. 


State OF New York, |. 
City & County of New York, | 
I, Patrick Keenan, clerk of the city and county of New York, and 


a) 
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also clerk of the supreme court for the said city & county, the same 

being a court of record, do hereby certify that A. Ettlinger, before 

whom the annexed deposition was taken, was, at the time of taking 

the same, a notary public of New York, dwelling in said city and 

county, duly appointed and sworn and authorized to administer 

oaths to be used in any court in said State and for general 

19 purposes, and that his signature thereto is genuine, as I verily 

believe. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 22nd day of May, 1884. 
[SEAL. | PATRICK KEENAN, Clerk. 


(Endorsed :) Filed May 26, 1884. Christoph Paulus, clerk. 


Notice of Trial. 
County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
vs. 
THe Unitep States MutruaL ACCIDENT ASSOCIATION. 


Notice of trial and notice of issue. 


Issue of fact for jury joined May 19, 1884. 
C. M. Bice, pl’ff’s att’y; Finches, Lynde & Miller, def’t’s att’ys. 


Please take notice that the above-entitled action will be brought 
to trial & an inquest taken therein at the June term of the above 
said court, to be held at the court-hcuse, in the city of Milwaukee, 
in the said county of Milwaukee, on the 2nd day of June next, at 
the opening of the court on that day or as soon thereafter as counsel 
can be heard. 

Yours, &c., CHAS. M. BICE, 
PU ff’s Atty. 

May 21, 1884. 

To Finches, Lynde & Miller, att’y- for def’t. 

Service of a copy of above notice admitted this 21 day of May, 
A. D. 1884. 

FINCHES, LYNDE & MILLER, 
Alt’y- for Def't. 


(Endorsed :) Filed May 23d, ’84. C. Paulus, clerk. 
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20 Petition for Removal to U. S. Court. 
County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
against 
Unirep Srates MutruaLt AccipENT AssocraTION, Defendant. 


To the county court for Milwaukee county : 

The petition of the defendant above named respectfully shows 
that at the date of the commencement of the above-entitled suit it 
was, ever since has been, and still is a citizen of the State of New 
York, and that the plaintiff at the time of the commencement of 
the above-entitled suit was, ever since has been, and still is a citizen 
of the State of Wisconsin. 

That the above-entitled action was commenced by the service of 
summons in said county on the 15th day of April, 1884. 

That the matter in dispute exceeds the sum or value of five hun- 
dred dollars ($500.00) exclusive of costs, and the June tertn of said 
court, commencing on the second day of June, 1884, is the first term 
of said court at which said cause could be tried, and that it has not 
yet been tried; and your petitioner herewith presents a bond, with 

William H. Miller, a good and sufficient surety, for its enter- 
21 ing at the next term of the circuit court of the United States 

for the eastern district of Wisconsin, on the first day of its 
next session, a copy of the record in the above-entitled cause, copies 
of said process against petitioner, and of all pleadings, depositions, 
testimony, and other proceedings in the cause, and for the payment 
of all costs which may be awarded if said circuit court shall hold 
that this cause was wrongfully or improperly removed thereto, and 
also for their appearing and entering special bail in said suit if 
special bail was requisite therein ; and your petitioner hereby offers 
to furnish such additional security as this honorable court shall re- 
quire. 

Wherefore your petitioner prays this court to accept said petition 
and bond, and that the said above-entitled cause may be removed to 
the circuit court of the United States for the eastern district of Wis- 
consin, and that all proceedings in said county court by stayed, and 
that said court proceed no further in said action, pursuant to the 
provision of the acts of Congress; and that your petitioner may have 
such other, further, and different relief as your petitioner may be 
entitled to; and your petitioner will ever pray, Kc. 

Milwaukee, Wis., May 26, 1884. 

THE UNITED STATES MUTUAL 
ACCIDENT ASSOCIATION, 
Per FINCHES, LYNDE & MILLER, 
Its Attorneys. 


(Endorsed :) Filed May 27, 1884. C. Paulus, clerk. 
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22 Know all men by these presents that we, The United States 

Mutual Accident Association, as principal, and William H. 
Miller, as surety, are held and firmly bound unto Theresa A. Barry 
in the sum of two hundred and fifty dollars, to be paid to the said 
Theresa A. Barry, her executors, administrators, or assigns; to which 
payment, well and truly to be made and done, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly. by 
these presents. 

Sealed with our seals the 26th day of May, A. D. 1884. 

Whereas the above-bounden The United States Mutual Accident 
Association has petitioned the county court of Milwaukee, State of 
Wisconsin, for the removal of a cause therein pending, wherein The- 
resa A. Barry — plaintiff and The United States Mutual Accident As- 
sociation is defendant, to the circuit court of the United States for 
the eastern district of Wisconsin, pursuant to the provisions of the 
acts of Congress in that behalf: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden The United States Mutual Accident Associa- 
tion shall enter in such circuit court on the first day of its next ses- 
sion a copy of the record in such suit, copies of the process against 
petitioner, and of all the pleadings, depositions, testimony, and otber 

proceedings in the cause, and shall pay all costs that may be 
23 awarded by said circuit court if said court shall hold that 
such suit was wrongfully orimproperly removed thereto, and 
shall also then and there appear and enter special bail in such suit 
if special bail was originally requisite therein, then this obligation 
shall be null and void; otherwise of force. 
THE UNITED STATES MUTUAL [seat] 
ACCIDENT ASSOCIATION, 
By FINCHES, LYNDE & MILLER, Jts Attys. 
WM. H. MILLER. [SEAL. ] 


In presence of— 
BENJ. K. MILLER, Jr. 
EDDIE J. CONROY. 
STATE OF WISCONSIN, | __. 
Milwaukee County, { a 
I, William H. Miller, of Milwaukee, county of Milwaukee, and 
State of Wisconsin, the surety named in the foregoing bond, being 
duly sworn, do depose and say that I am a resident of the State of 
Wisconsin anda property-holder therein; that I am worth the sum 
of five hundred dollars, in property within the State of Wisconsin, 
over and aboveall my debts and liabilities and exclusive of property 
by law exempt from execution. 
WM. H. MILLER. 


Subscribed and sworn to before me this 26th day of May, A. D. 


1884. 
BENJ. K. MILLER, Jr., 
Notary Public, Mil. Co., Wis. 


(Endorsed:) Filed May 27, ’84. C. Paulus, clerk. 
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24 Order of Removal to U. S. Court. 
County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
against 
Unirep States Mutruat AccrpEeNtT AssocrATION, Defendant. 


Upon reading and filing the petition of said defendant for removal 
of the above-entitled action to the circuit court of the United States 
for the eastern district of Wisconsin and the bond thereto attached, 
showing that all the proceedings for the removal of said action to 
the said circuit court of the United States for the eastern district of 
Wisconsin, pursuant to the statute in such case made and provided, 
have been taken, and that said suit is one proper for such removal, 
and on motion of Finches, Lynde & Miller, attorneys for said peti- 
tioner, it is hereby ordered that said suit be, and the same hereby 
is, removed into the circuit court of the United States for the east- 
ern district of Wisconsin, and the bond filed is hereto approved, and 
the clerk of this court is hereby directed to transmit and deliver 
to the clerk of the United States circuit court for the eastern district 
of Wisconsin copies of the record and of the process against said 

petitioners, and of all pleadings, depositions, testimony, and 
25 other proceedings in the cause, and that all further proceed- 
ings in this court are hereby stayed. 

By the court: 

J. E. MANN, 
County Judge. 
Milwaukee, May 27th, 1884. 


(Endorsed :) Filed May 27, 1884. Christoph Paulus, clerk. 


March Term, 1884. 


THERESA A. BARRY 
against 
Tue Unitep States Mutvuat AccIDENT ASSOCIATION. 


Money demand. ’ 


APRIL 23, 1884. 


And now comes the plaintiff in the above-entitled action, by Chas. 
M. Bice, Esq., her attorney, and files her summons, endorsed as fol- 
lows: 


Chas. M. Bice. 


STATE OF WISCONSIN, 
Milwaukee County, | 


S$ 


J. H. Robinson, being duly sworn, says that on the 15th day of 
April, 1884, at the city & county of Milwaukee & State of Wisconsin, 
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he served the within summons upon the within-named defendant, 
The United States Mutual Accident Association, by then and there 
delivering to and leaving with Daniel E. Murphy, as the proper 
agent of said defendant in this State, a true copy of said within sum- 
mons. Affiant further says he personally knows the said Daniel E. 
Murphy to be the agent of the within-named def’t corporation. 

J. H. ROBINSON. 


26 Subscribed and sworn to before me this 16th day of April, 
1884. 
CHAS. M. BICE. 
May 2, 1884.—Complaint filed. 
May 26, ’84.—Answer filed. Notice to produce filed. 
May 27, ’84.—Petition, bond, and order of removal filed as follows: 


Upon reading and filing the petition of said defendant for re- 
moval of the above-entitled action to the circuit court of the United 
States for the eastern district of Wisconsin and the bond thereto 
attached, showing that all the proceedings for the removal of said 
action to the said circuit court of the United States for the eastern 
district of Wisconsin pursuant to the statute in such case made and 
provided have been taken, and that said suit is one proper for such 
removal, and on motion of Finches, Lynde and Miller, attorneys 
for said petitioner, it is hereby ordered that said suit be, and the 
same hereby is, removed into the circuit court of the United States 
for the eastern district of Wisconsin, and the bond filed is hereto 
approved ; and the clerk of this court is hereby directed to transmit 
& deliver to the clerk of the United States circuit court for the 
eastern district of Wisconsin copies of the record, and of the process 
against said petitioner, and of all pleadings, depositions, testimony, 
and other proceedings in the cause, and that all further proceed- 

ings in this court are hereby stayed. 
27 By the court: 
J. E. MANN, 
County Judge. 
Milwaukee, May 27th, 1884. 


THE STATE OF WISCONSIN, 88: 
County Court, Milwaukee County. 


THERESA A. Barry, Plaintiff, 
against 
Tue Unirep States MutTuat AcciDENT Association, Defendant. 


MILWAUKEE COUNTY, 88: 


I, Christoph Paulus, clerk of the county court in and for the 
county of Milwaukee and State of Wisconsin, do hereby certify that 
I have compared the foregoing copy with the original entries, and 
that the same is a true and correct transcript of the whole and 
every part of all entries, orders, and minutes in the books of 


Waa 
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the clerk in the above-entitled action, and that the process, plead- 

ings, and other papers hereunto annexed are true copies of all the 

papers filed in the above-entitled action, and that the same are 

herewith transmitted to the United States circuit court for the 

eastern district of Wisconsin pursuant to order of court dated May 
27th, 1884. 

In testimony whereof I have hereunto set my hand and affixed 

the seal of said county court, at Milwaukee, the 25th day of 

28 June, A. D. 1884. 

[SEAL. ] | CHRISTOPH PAULUS, 
Clerk of the County Court, Milwaukee County, Wisconsin. 


(End of certified copies from State court.) 


Proceedings in U. S. Court. 


And same day (July 1, 1884.)—Depositions received per express 
and filed. 
September 19, 1884—Depositions received from post office and 


filed. 
October 21, 1884—Deposition received from B. K. Miller, Jr., and 


filed. 
November 10, 1884.—Depositions on behalf of defendant received 
per express and filed. 
December 12, 1884.—Plaintiff’s notice of trial for January term, 
1885, filed. 
First Trial. 


March 12, 1885.—This day came the parties, by their counsel, 
Mr. C. M. Bice appearing for the plaintiff and Messrs. W. P. 
Lynde and B. K. Miller, Jr., for the defendant, and the issue 
herein came on to be tried; whereupon a jury was called to try the 
same, who came, to wit, F. Y. Mansfield, Nathan Brick, Albert H. 
Atkins, Alexander Mck. Stewart, James K. Ilsley, Charles H. Anson, 
John Porter, Thomas Nelson, Michael Duffy, A. H. Cleveland, 
Thomas J. Freeman, and James Finn, twelve free, honest, and law- 
ful men of the district, who were severally sworn and empannelled, 
and, the trial not being concluded, the same was adjourned until to- 
morrow morning. 

March 18, 1885.—-This day came the parties, by tneir coun- 
29 sel, and also the said jurors of the jury, and the trial of the 
issue herein was resumed, and, not being concluded, the same 

was adjourned until to-morrow morning. 

March 14, 1885.—This day came the parties, by their counsel, and 
also the said jurors of the jury, and the trial of the issue herein was 
resumed, and, not being concluded, the same was adjourned until 
Monday morning next. 

March 16, 1885.—This day came the parties, by their counsel, and 
also the said jurors of the jury, and the trial of the issue herein was 
resumed, and the jurors of the jury aforesaid, being charged by the 
court, retired to their room, under the charge of a sworn officer, to 


~~ j« 


~ 
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deliberate upon their verdict and with leave to bring in a sealed 
verdict to-morrow morning. 

March 17, 1885.—This day came the parties, by their counsel, and 
the jurors of the jury aforesaid came into court, and, not having 
agreed upon their verdict and not being likely to agree, they were 
thereupon discharged and the cause continued. 

September 7, 1885.—Plaintiff’s notice of trial for October term, 
1885, filed. 

September 16, 1885.—Defendant’s notice of trial for October term, 
1885, filed. 


And now, at this same term, to wit, October term, A. D. 1885, and 
on the forty-ninth day thereof, to wit, December 4, 1885, the follow- 
ing proceedings were had, to wit: 


30 Second Trial. 
THeresaA A. Barry, Plaintiff, 
v8. 
Tue Unirep States Mutuat AccIDENT ASSOCIATION, “At Law. 
Defendant. 


This day came the parties, by their counsel, Mr. C. M. Bice ap- 
pearing for the plaintiff and Messrs. B. K. Miller, Jr., and George P. 
Miller for the defendant, and the issue herein came on to be tried. 
Whereupon a jury was called to try the same, who came, to wit, 
Peter J. Harger, P. J. Pierce, Samuel Hadfield, James S. Peck, Peter 
Wright, John B. Buell, H. M. Northrop, William Langton, J. F. 
Schwalbach, John D. McDonald, A. B. McCumber, and E. E. Ely, 
twelve free, honest, and lawful men of the district, who were severally 
sworn and empannelled, and, the trial not being concluded, the 
same was adjourned until to-morrow morning. 

December 5, 1885.—This day came the parties, by their counsel, 
and also the said jurors of the jury, and the trial of the issue herein 
was resumed, and, not being concluded, the same was adjourned 
until Monday morning next. 


Verdict. 


December 7, 1885.—This day came the parties, by their counsel, 

and the trial of the issue herein was resumed, and the jurors of the 

jury aforesaid, being charged by the court, retired to their 

31 room, under the charge of a sworn officer, to deliberate upon 

their verdict, and afterwards came into court, and on their 

said oaths, respectively, do say that they find the issue herein in 

favor of the plaintiff, and assess the damages to the said plaintiff at 

the sum of five thousand seven hundred and seventy-nine dollars 

and seventy cents; and came the defendant’s counsel and moved 
the court for a new trial for reasons filed, as follows: 
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Motion for New Trial. 
U.S. Cireuit Court, East. Dist. of Wisconsin. 


THERESA A. Barry, Plaintiff, 
v8. 
THe Unitep States Mutuat AcciDENT AssocraTION, Defendant. 


And now comes the above-named defendant, by Finches, Lynde 
& Miller, its attorneys, and moves to set aside the verdict herein and 
for a new trial because said verdict is contrary to law and against 
the evidence. 

Milwaukee, Wis., Dee’r 7th, 1885. 

FINCHES, LYNDE & MILLER, 
Def’t’s Att’ys. 


December 17, 1885.—This day came the parties, by their counsel, 
and the motion of the defendant for a new trial came on to be heard, 
and was argued by Mr. B. K. Miller, Jr., on behalf of the 

o2 defendant, and submitted by Mr. Bice, for the plaintiff, with- 
out argument, when the court took the same under considera- 


tion. 


And afterwards, to wit, on the sixty-second day of said term, to 
wit, on the twenty-second day of December, 1885, the following pro- 


ceedings were had, to wit: 


Order Overruling Motion for New Trial. 


THERESA A. Barry, Plaintiff, 


Us. { At | 
T ‘4 aw. 
Tue Unitep States Mutuat AccipDENT ASssOcIATION, {* ~~ 
Defendant. 


This day came the parties, by their counsel, and, on consideration 
of the motion of the defendant for a new trial and the arguments of 
counsel thereon, it is ordered by the court that the said motion be, 
and hereby is, overruled. 


Judgment. 


Whereupon it is considered and adjudged by this court now here 
that the plaintiff do have and recover of the said defendant, The 
United States Mutual Accident Association, the sum of five thou- 
sand seven hundred and seventy-nine dollars and seventy cents 
damages, so as aforesaid assessed by the jury, together with one 
hundred and eighty-nine dollars and thirty-five cents, her:costs 
about her said suit in this behalf by her expended, and that she 
have execution therefor. 


; 
; 
: 
5 
i 
5 
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33 Judgment roll filed December 22nd, A. D. 1885. 
EDWARD KURTZ, Clerk. 


Ss 5 cst aicdheiiabiaiel $5,779 70 
Binns nicnis deni ar aes 189 35 
~~ $5,969 05 


And same day (December 22, 1885) bill of exceptions signed and 
filed as follows: 


o4 Bill of Exceptions. 
United States Circuit Court, Eastern District of Wisconsin. 


THERESA A. Barry, Plaintiff, 
Versus 
THe Unitep States Mutua AccipENT AssocIATION, Defendant. 


Be it remembered that on the 4th day of December, 1885, the 
above cause was reached in its order upon the calender and called ; 
and, the parties having announced themselves ready, a jury of 
twelve good and lawful men of said district were duly called and 
sworn and the trial of said cause proceeded, C. M. Bice, Esqr., ap- 


“* pearing for the plaintiff and Finches, Lynde & Miller for the de- 
fendant. 


The plaintiff, to maintain the issue on her part, offered in evi- 
dence the certificate or policy of insurance, a copy of which is set 
out in the plaintiff’s complaint; to which offer the defendant, by its 
counsel, objected, for the reason that the complaint did not state 
facts sufficient to corstitute a cause of action; which objection was 

overruled by the court, and the defendant excepted. 
OO Defendant objected, also, that complaint alleged no assess- 
ment. 

Court: I will take the testimony, subject to the objection. 

Thereupon the policy or certificate was received in evidence and 
read to the jury. 

The plaintiff then introduced and read in evidence the deposition 
of James R. Pitcher, of New York, who is secretary of the defendant 
company, which deposition was as follows, to wit: 


€ 36 My name is James R. Pitcher. I reside at Short Hills, 
. New Jersey, and my occupation is secretary of the United 
States Mutual Accident Association, the defendant; am 40 years of 
age. During the years 1883 and 1884 I was and am now secretary 
of the defendant. On the 23d day of June, 1882, there were 804 
members in division AA in the association; on the same day, 
1883, 4,803 members; the same day, 1884, 5,626 members. Dur- 
ing the months of June and July, 1883, the association defendant, 
in case of a death in division AA, could have levied a two-dollar 
assessment on at least 4,803 members, that number being then in- 
sured in thatdivision. The only members that were exempt from 
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the two-dollar death assessment are those who became members sub- 
sequent to the death for which the assessment is made. If the de- 
fendant had desired to pay the loss occasioned by the death of John 
S. Barry the amount to be paid would have been $5,000. The as- 


sessment levied next prior to June 29th, 1883, was levied on the Ist 
day of June, 1883. On December 3lst, 1584, there were 62,098 in . 


division AA. If, at the time a death is reported and a claim is 
yroved, there is sufficient funds to the credit of division AA the 
a is paid from those funds without making a specific assessment. 
If there are not sufficient funds at that time, then an assessment 1s 
made. On June 29th, 1883, the defendant had on hand belonging 
to class AA 2,060.15. The printed book hereto annexed is a copy 
of the by-laws of the defendant for 1882-’83. They have not been 
altered or amended since; which said by-laws are as follows, to 
Wil: 


ov By-Laws of the United States Mutual Accident Association, 
Amended February 28th, 1883. Incorporated October 11, 


1877. 


38 By-Laws of the United States Mutual Accident Association, 
Amended February 28th, 1883. Incorporated October 1], 


39 Officers. —1883. 


President: Chas. B. Peet, of Rogers, Peet & Co. 
Vice-president: William Brinckerhoff, 36 Pine St., N. Y. 
Secretary: James R. Pitcher, 320 & 322 Broadway, N: Y. 
Treasurer: C. T. Hazen, 320 & 322 Broadway, N. Y. 


Board of directors, ex officio. 
Chas. B. Peet, president, of Rogers, Peet & Co. 
Wm. Brinckerhoff, vice-president. 
For one year: 


Wm. Bro. Smith, counsel. 
Leopold Wormser, of Harlem & Westchester Clothing Co. 


William Wade, of Wade & Cumming. p 
; : 
For two years: ; 

William Gibson, with Morrison, Herriman & Co. 

James 8S. Leeds, 5 & 7 Dev St., N. Y. : 

Kk. S. Parker, of The Kilgour Blue Stone Co. 
For three years: 

“ ° ~ “~ , ; 

Ferdinand P. Earle, of Earle’s Hotel. i 


John H.C. Nevius, 486 Broadway, N. Y. 
James Buckley, gen. eastern passenger agent Erie R. R. 
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Examining finance committee. 


B. P. Frink, New York city. 

Frank R. Chambers, New York city. 

Frank O. Bennett, New York city. 

Surgeon: Edwin F. Ward, M. D., 33 West 36th St., N. Y. 
Counsel: Wm. Bro. Smith, 322 Broadway, N. Y. 

Bank of deposit: Ninth National Bank of the city of New York. 
Office of the association: 320 & 322 Broadway, N. Y. 


40 By-Laws. Amended February 28th, 1883. 
(Copyright secured.) 
Article 1—Name, location, and object. 


Section 1. This association shall be known as the United States 
Mutual Accident Association of the City of New York. 

§ 2. The principal office of this association shall be located at the 
city of New York. 

§ 3. The object of this association is to collect and accumulate a 
fund to be held and used for the mutual benefit and protection of 
its members (or their beneficiaries), who shall have sustained while 
members of the association bodily injuries, whether fatal or dis- 
abling, effected through external, violent, and accidental means. 

In furtherance of this object and to prevent speculative insurance, 

weekly indemnity will be limited, so far as practicable, to the 
41 money value of the time lost by members of the association 
by reason of wholly disabling injuries. 

$4. The fund mentioned in the preceding section shall be col- 
lected and accumulated in divisions according to the classification 
of members, as provided in article II, and the fund on accumula- 
tion of one division shall not be applied to or used in any way for 
the benefit of any other division, except as provided in article II, 
section 12. 

Article I1—Membership. 


Section 1. Any person, a resident of the United States or the 
Dominion of Canada, over eighteen and under sixty years of age, 
of sound mind and body, in good health and temperate habits, is 
eligible to membership in this association under such classification, 
limitations, and restrictions, as are hereinafter set forth. 

§ 2. The members of this association shall be classified by the 
board of directors in divisions according to the schedule of risks of 
the association adopted by said board, said divisions to be desig- 
nated as follows; 


Preferred risks, division A. 
é 


cc ‘ sé AA. 

és ‘“ ‘6 AAA. 
Ordinary “ . B. 
Medium 5 = C. 
Hazardous “ " D. 


Extra hazardous, “ E. 
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42 Members shall be eligible to one division only, except in 
the following cases, viz: 

lst. Members eligible to divisions A or AA whose weekly earnings 
or income amount to or exceed fifty dollars, shall be eligible to mem- 
bership in both of said divisions, or in divisions AA and AAA. 

2d. Members eligible to divisions B, C, or D whose weekly earn- 
ings or income amount to or exceed the w ‘eekly indemnity provided 
for in two of said divisions shall also be eligible to membership in 
the division next below in grade. 

§ 3. All applications for ‘membership shall be referred to the sec- 
retary, who shall issue certificates of membership upon receipt of 
such proof as to the applicant’s qualifications and eligibility as may 
be prescribed by the board of directors. 

§ 4. All applications for membership received after January Ist, 
1882, must be accompanied by four dollars membership fee, which 
shall be returned to the applicant if the application be rejected, and 
after January Ist, 1884, all applications must be accompanied by 
five dollars member ‘ship fee. 

§ 5. Any member who shall change his occupation to any other 
more hazardous than classified in the division to which he belongs 
shall, immediately upon such change, cease to be a member of said 
division, but may upon a new application in the prescribed form, 
and upon payment of the fee of two dollars, be classified according 

to his new oecupation; and any member who shall receive an 
43 accidental injury in an occupation classified'as more hazard- 

ous than the one named in his certificate of membership shall 
be entitled to receive only such amount of weekly indemnity (and 
in case of death his beneficiary shall receive only such death bene- 
fit) as are provided in these by-laws for the division in which such 
occupation shall be classified. 

§ 6. Each member of this association shall use his influence in 
furthering the interests of the association. He shall furnish the 
secretary of the association with his full name and address; sball 
notify him of every permanent change in the same, and, in view of 
any long-continued absence from the place of his address, shall 
designate some person to whom all notices of the secretary may be 
sent during such absence, and shall also provide for the payment 
of any assessment that in such time may be made. 

§ 7. Each member of the association shall constitute an advisory 
officer of tne division to which he belongs for the town or city in 
which he may reside; and it shall be his duty to promptly report 
to the secretary any information he may have or obtain concerning 
any alleged accidental injuries occurring to any member of his divis- 
ion in the association. 

§ 8. Upon receiving notice of dues or assessments each member 
shall promptly remit the amount thereof to the secretary of the 
association. Notices sent to the last given address of any member 

— be considered as proper legal notification. 
44 $9. Any member who shall “not remit the amount of his 
assessment or annual dues within thirty days from the date 
of the notice thereof, except when the board of directors shall have 
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extended the time for payment, shall forfeit his claim to member- 
ship and have his name stricken from the roll, but any such person 
may be restored to membership upon payment of all dues, or, at his 
option, by making a new application for membership in the pre- 
scribed form, for which a new certificate will be issued upon sur- 
render of the one forfeited and payment of the membership fee of 
four dollars, always subject, however, to the approval of the board 
of directors. 

A member so reinstated shall not be entitled to any indemnity 
for loss of time or injuries sustained between the time of such for- 
feiture and reinstatement, and no person who has forfeited his mem- 
bership shall be eligible to reinstatement unless at the time of ap- 
plication therefor he is of sound mind and body, in good health and 
of temperate habits, and under the age of sixty-five years. 

§ 10. Members of this association may at any time resign, thereby 
relinquishing all claims upon or privileges under said association : 
Provided, however, That all dues and assessments shall have been 
paid to the date of the resignation. 

$ 11. Each and every certificate of membership and reinstatement 
is to be issued and accepted upon the express agreement that the 
statements and declarations of the applicant are true in all respects, 

and the application containing said statements and declara- 
45 tions is to be referred to in and made a part of the certificate 
of membership. 

Each certificate of membership shall be — subject to the classi- 
fications, conditions, limitations, and exceptions prescribed by the 
board of directors; such classifications, conditions, limitations, and 
exceptions to be included in and made a part of each certificate. 

§ 12. Divisions A and AA of this association shall in all respects 
be separate and distinct, and shall be liable to assessment only for 
the payment of indemnity to their own members and their just pro- 
portion of the expenses of the general management of the association. 
On and after March Ist, 1883, and until such time as each of the 
following divisions have a sufficient inembership to enable each to 
pay all death benefits in full, the moneys and accounts of divisions 
AAA, B,C, D, and E shall be kept as one fund,and all moneys 
received for membership fees, assessments, and annual dues in said 
divisions shall be applied to the payment of losses in all of said 
divisions as may be required under the limitations of each certificate, 
as prescribed in the schedule of classification. 


Article II] ].—Officers and elections. 


Section 1. The officers of the association shall consist of a presi- 
dent, vice-president, secretary, treasurer, and a board of directors, 
composed of the president and vice-president ez officio and nine other 

mem bers. 
46 $2. All officers except the secretary, treasurer, and board 
of directors shall be elected annually for the term of one year. 
The person receiving the highest number of ballots for each or either 
office shall be declared elected, and shall hold office during their re. 
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spective terms and until their successors are elected and qualify, un- 
less removed for proper cause. 

The treasurer shall be appointed by the board of directors. 

The secretary elected at the annual meeting for the year 1879 
shall hold office during good behavior and until removed, as pro- 
vided in article V of these by-laws. 

The board of directors elected at the annual meeting for the year 
1880 shall divide themselves by lot into three classes of three each ; 
the first class to serve until the annual election of 1881; the second 
class to serve until the annual election of 1882; the third class to 
serve until the-annual election of 1885. At the annual election of 
1881 and at every annual election thereafter there shall be elected 
three members of the board of directors, who shall serve for three 
years and until their successors are elected. 

§ 3. The president, with the approval of the board of directors, 
may appoint for each and every of the United States one or more 
honorary vice-presidents, to hold office during the fiscal year for 
which appointment is made. 

§ 4. Each member shall have an equal vote at all meetings 
47 of the association, but no member shall be allowed to vote at 
any meeting who may be in arrears for dues or assessinents. 

Any member may delegate his vote to a proxy, who must also be 
a member of this association. 


Article [V—Duties of officers ana board of directors. 


SrcTion 1. It shall be the duty of the president to preside at all 
meetings of the board of directors and of the association. He shall 
sign all orders drawn on the treasurer attested by the secretary. He 
shall call special meetings of the association at the written request of 
fifteen members, the purpose of the meeting to be specified in the 
‘all—such meetings not to be held in less than ten days after the 
call. 

He shall appoint at the meetings of the board of directors next 
preceding each annual meeting of the association three members of 
the association (not members of the board of directors) as an exam- 
ining finance committee, who shall make an examination of the 
books, accounts, and vouchers of the secretary and treasurer and re- 
port upon the.same at the next annual meeting. 

§ 2. The president shall be recognized as the legal representative 
of the association, and as such shall have power to appoint commit- 
tees, act in the conduct or defense of all matters at law, and to exe- 

cute all papers legally demanded or requisite in connection 
48 with the affairs of the association, subject, however, to the 
instructions with respect to the same of the board of directors. 

§ 3. The vice-president shall, in the absence of the president, be 
invested with the same powers and perform all the duties of the presi- 
dent, or, in case of a vacancy caused by death, resignation, or re- 
moval, until the vacancy is filled by an election held for that pur- 
pose. 

§ 4. In case of the absence of the president and vice-president from 
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a meeting the board of directors or the association, as the case may 
be, shall select one of their number to preside. 

§ 5. The secretary shall keep a correct record of all the transac- 
tions of the association and board of directors, attest all orders drawn 
on the treasurer, receive all applications for membership, as herein- 
before provided, countersign all certificates of membership, and give 
notice of all special and annual meetings of the association or board 
of directors. He shall give notice of all assessments to each of the 
members of the divisions upon which the assessments are made; re- 
ceive all moneys due to the association and pay the same over to the 
treasurer, taking his receipt therefor. He shall keep an accurate ac- 
count with each division of the association and with each of the 
members thereof, and shall notify all members when in arrears. 

He shall receive as compensation for his services a salary deter- 

mined at the rate per annum of one dollar for each and every 
49 certificate of membership in force within the fiscal year for 

which said salary'is paid, the same to be divided into monthly 
installments, payable by order of the president upon the treasurer of 
the association. 

He shall give a good and sufficient bond to the association for the 
faithful performance of his duties, in such reasonable amount as the 
board of directors shall from time to time determine, the penalty not 
exceeding in amount of dollars double the number of members of 
the association. 

The secretary shall be entitled to and the association shall provide 
all necessary clerical assistance for properly conducting the business 
of the association. 

§ 6. The treasurer shall receive all moneys from the secretary, giv- 
ing his receipt therefor. He shall pay all orders signed by the 
president, attested by the secretary, and audited by the board of di- 
rectors. He shall keep a correct account of all moneys received and 
paid out, and shall present a monthly statement of the same to the 
board of directors. His books shall at all times be open to the in- 
spection of the board of directors. He shall, when required, deliver 
to the board of directors or to his successor in office all the money, 
books, papers, and valuables of the association which may be in his 
possession. 

He shall give a good and sufficient bond to the association for the 
safe keeping of all moneys and valuables in his possession belonging 
to the association and for the faithful performance of his duties, in 

such amount as the board of directors shall determine. 
50 § 7. It shall be the duty of the board of directors to exer- 

cise a general supervision of the business of the association ; 
they shall prescribe the form and manner of applications for and 
the conditions of membership, and shall prescribe such forms and 
measures for determining the classifications, qualification, and 
eligibility of persons applying for membership, not inconsistent 
with these by-laws, as they may deem necessary ; decide on all claims 
for indemnity for disabilty or death caused by accident; order as- 
sessments to pay death and indemnity losses, and for such other 
purposes as are hereinafter provided. 
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They shall direct in regard to the depositing of moneys received 
by the treasurer, and approve all expenditures and payments out of 
the funds of the association (except such as may be directly ordered 
by the association), and audit all bills for the same. 

They shall exercise a general oversight over the books, accounts, 
moneys, and property of the association. They shall execute and 
carry into effect the provisions herein contained not otherwise pro- 
vided for, and such other measures as may from time to time beim- 
posed upon them by this association, and shall report their proceed- 
ings to the association at each annual meeting and at such other 
meetings as the same may be required. 

§ 8. In case of vacancies arising in any official position the board 

of directors shall fill the same by appointment until a special 
51 meeting shall be called to fill such vacancy by election, or, if 
no special meeting be called, until the next annual meeting. 

§ 9. The board of directors shall have the power to reject any ap- 
plication for membership referred to them by the secretary which 
they may deem to be to the interest of the association to reject. 


Article V.—Expulsions, misrepresentations. 


Section 1. Any member of this association charged in a written 
communication to the board of directors, signed by at least three 
members of the association, with any felony, or other indictable 
offense, fraud, habitual drunkenness, or with abusing his privileges, 
or otherwise misbehaving himself, shall be by said board summoned 
to appear before it to answer said charges. 

A copy of the said summons and of the said charges in writing 
shall be served upon the person charged at least thirty days before 
the day set for hearing the proofs thereof; such service to be made 
personally, or, where personal service cannot after due diligence be 
made, by mailing said copies to the last known address of the per- 
son charged (postage thereon prepaid) at least forty days before the 
day set as aforesaid. 

The person charged shall be heard in person or by attorney, and 

may offer witnesses or other proper evidence to disprove the 
52 charges, after which, if adjudged guilty by three-fourths of the 

board present at the trial, he shall be expelled from the asso- 
ciation. 

§ 2. Failure or neglect to respond to the summons of the board of 
directors on the part of any such member after service of summons 
and charges, as in section 1 provided, shall be considered as prima 
facie evidence of guilt, and he shall be expelled from the association. 

§ 3. If the board of directors shall be cognizant of any misde- 
meanor or malfeasance in connection with or incompetency of any 
officer of the association, or if such shall be certified to them as pro- 
vided in section 1 of this article, they shall hold a meeting, at which 
twelve members of the association, previously notified by the secre- 
tary (or, where charges are made against the secretary, by the presi- 
dent or vice-president), shall attend. Such twelve persons shall con- 
stitute a court for the hearing of the case, and if the party shall be 
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adjudged guilty he shall be expelled from the association, three- 
fourths of the members of such court voting in favor of such ex- 
pulsion. His office shall be declared vacant and filled by appoint- 
ment of such court, subject to article IV, section 8; but the same 
provisions with reference to appeal shall apply as provided in see- 
tion 4 of this article. The provisions as to notice and manner of 
trying charges prescribed in sections 1 and 2 of this article shall 
apply to cases covered by this section. 
§ 4. In all cases of expulsion of members or officers the person so 
accused shall have the right of appeal to the association in annual 
meeting. 
O93 § 5. Misrepresentation, fraud, or concealment by or on the 
part of any member or by any other person through his pro- 
curement or arrangement in order to obtain any benefit by reason 
of his membership or any failure to comply with the requirements 
of these by-laws shall work a forfeiture of all claims to benefits from 
the association. 
Article VI. 


SEcTION 1. The association shall hold an annual meeting on the 
last Wednesday in February of each year hereafter, except the year 
1882, in the city of New York. Any special meeting that may be 
‘alled as hereinbefore provided shall also be held in said city. 

$2. The board of directors shall hold a regular meeting at such 
time in each month as they may elect to consider such business as 
may come before them and such other special meetings as the in- 
terests and business of the association may require. 

§ 5. The association, in annnal or special session, may make such 
rules for its government and the transaction of business (not pro- 
vided for in these by-laws) as it may deem proper, providing that no 
rule shall be adopted except by a two-third vote of the members 
present. 

$4. The board of directors may make such rules for their gov- 
ernment and the transaction of their business (not provided for in 

these by-laws) as they may deem proper. 
54 § 5. Fifteen members shall constitute a quorum for the 
transaction of business at meetings of the association, and 
four members shall constitute a quorum for the transaction of busi- 
ness at meetings of the board of directors, but a less number may in 
either instance adjourn. 


Meetings, ete. 


Article VII.—Assessments, dues, and benefits. 


Section 1. Upon sufficient proof that a member of one of the di- 
visions of this association shall have sustained bodily injuries effected 
through external, violent, and accidental means within the intent 
and meaning of these by-laws and the conditions named in the cer- 
tifieate of membership, and such injuries alone shall have occasioned 
death within ninety days from the happening thereof, the board of 
directors shall immediately order an assessment of two dollars upon 
each person who was a member of the division to which deceased 
belonged at the time of such death, and shall pay the amount so 
4—240 
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collected, according to the following schedule of classification (al- 
ways subject to diminution to the extent of the weekly indemnity 
paid to said member within twelve months preceding his death), to 
the person or persons whose names shall at the time of the death of 
such member be found recorded as his last designated beneficiaries, 
if surviving, or, in event of their prior death, as provided in section 
2 of this article, subject to article II, section 1. 


55 Schedule of classification. 

To members of division A, not exceeding $5,000.00 
5 7 AA, “ 5,000.00 
“ “AAA, “ 5,000.00 
” ¥ B, ’ 4,000.00 
" . C, 3,000.00 
” ‘ D, of 2,000.00 
“ a “ 250.00 


§2. When two or more persons are designated by a member as 
his beneficiaries the indemnity provided for in this article shall be 
paid to the beneficiaries, share and share alike, and in the event of 
the prior death of one or more of the beneficiaries the share of the 
deceased beneficiaries shall be paid (1st) to the widow and children 
of the deceased member, if surviving, share and share alike, or to 
the survivor of them entirely or (2d) to his next of kin in the order 
and within the limitations prescribed by the New York statute for 
the distribution of the personal property of intestates, except when 
the member shall otherwise direct in his application for member- 
ship or in and by bis last will and testament, and legal notice of the 
probate of such will shall have been served upon the secretary of 
the association before the payment of the loss shall have been 
made. 

§ 3. Or if any member shall sustain bodily injuries by means as 
aforesaid which shall, independently of all other causes, immediately 

and wholly disable and prevent him from the prosecution of 
56 any and every kind of business pertaining to the occupation 

under which he receives membership, then, upon satisfactory 
proof of such injury, heshall be indemnified against loss of time 
thereby in the sum specified in the following schedule of classifica- 
tion, graded according to the division of which he shall be a mem- 
ber, viz: 

Division A, not exceeding $25.00 per week. ; 

66 ‘ 


“ AA, 25.00 

” eae, ” 25.00 ” 
. B, ° 20.00“ 
" C, “ 15.00 “ 
” D, " 10.00 gs 
sc FE, << 5.00 <c 


for such period of continuous total disability as shall immediately 
follow the accident and injuries as aforesaid, not exceeding twenty- 
six weeks from the time of the happening of such accident. 
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§ 4. Funds for payment of weekly indemnity shall be derived 
from an assessment of two dollars upon each member of the division 
upon which such assessment shall be made. When the fund so col- 
lected shall be insufficient to pay in full the claims for which such 
assessment was made, then payment in full for weekly indemnity 
upon any such claim shall not exceed in amount a pro rata share of 
the sum so collected whenever the board of directors shall so order. 

§ 5. Any member of this association who is now or shall hereafter 

become a member of any other association of a like character, 
57 or who has taken out or shall hereafter take out insurance 

against accident in any insurance company, and the aggre- 
gate amount of weekly indemnity to which he shall be entitled ex- 
ceeds his weekly earnings or income, he shall be entitled to receive 
from this association only such proportion of the weekly indemnity 
provided for in these by-laws as his weekly earnings shall bear to 
the aggregate amount of weekly indemnity to which such member 
shall be entitled to from all of said associations and companies when 
the board of directors shall so direct. 

All arrears owing by members at the time of auditing claims for 
weekly indemnity shall be deducted from such indemnity. 

§ 6. Whenever the proceeds of an assessment upon a division for 
weekly indemnity or death loss are more than are required for pay- 
ing sufficiently the immediate claims for which the assessment is 
made, the balance therefrom shall go into the treasury of the asso- 
ciation to the credit of such division, and, together with the amount 
arising from the payment by each admitted member of four dollars 
for membership fee and the amount received from the payment of 
one dollar by each member for annual dues, shall be used in de- 
fraying the necessary expenses of the division and its just propor- 
tions of the expense of the board of directors in conducting the 
affairs and business of the association. 

§ 7. Whenever the amount in the treasury of the association to 

the credit of a division which may acerue in any manner is 
58 sufficient to pay a proper claim upon a division for weekly 

indemnity or loss of life by accident, it shall be used for that 
purpose in place of the usual assessment when the board of direct- 
ors shall so order. 

§ 8. Each member of this association shall pay the sum of one 
dollar annually for dues, payable with the last assessment issued of 
each year. 


Article VIJI.—Rules, amendments. 


Section 1. Every rule that may be adopted by the association 
shall remain in force until abrogated or suspended by a two-third 
vote of the members present at the meeting at which a rule is ab- 
rogated or suspended. 

$2. These by-laws may be revised or amended at any annual 
meeting of the association by a two-third vote of the members pres- 
ent, but no amendment shall be considered unless the same shall 
have been submitted in writing to the board of directors and ap- 
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proved by them at the last meeting prior to the meeting of the asso- 
ciation at which action upon the proposed changes is to be taken. 


59 Thereupon the plaintiff offered in evidence the proof of 

loss as furnished by the heirs of Dr. Barry, deceased, and 
sent to the defendant. It is dated the 13th of July, 1883, and is as 
follows, to wit: 


60 Proofs of Death. 
Certificate of officiating clergyman. 


I, Rev. M. Orth, do hereby certify that I am a Catholic priest of 
St. Mary’s church, at Norway, Mich., and that I officiated in my 
clerical capacity on the first day of July, 1883, at the funeral of Dr. 
John Samuel Barry, who died at Vulcan, Mich., on the 29th day of 
June, 1883, and that I knew and recognized the remains to be the 
dead body of the said John 8S. Barry. 

M. ORTH. 


Sworn to and subscribed before me this 15th day of July, 1883. 
CHARLES B. KNOWLTON, 
Justice of the Peace. 


Undertaker’s Certificate. 


I, Robert Johnason, do hereby certify that I am an undertaker 
residing at Norway, Mich., and as undertaker I attended the funeral 
of Dr. John S. Barry, and that he was interred in Rumnesec cemetery 
on the first day of July, 1883, and that I knew and recognized the 
remains to be the dead body ofthe said John S. Barry. 


ROBERT JOHNASON. 


Sworn to and subscribed before me this 13th day of July, 1883. 
CHARLES B. KNOWLTON, 
Justice of the Peace. 


Friend’s Statement. 


Name of deceased: John S. Barry. 
tesidence: Vulcan, Menominee Co., Michigan. 
Occupation : Physician. 
Were you present at the time of his death? Shortly after. 
61 Where was he and what was he doing? At home in bed. 
Was he intoxicated or under the influence of spirituous 
liquor at the time? No. : 
Did you see and recognize the remains of deceased after death ? 
Yes. 
Of what or from what cause did the deceased die? See physician’s 
statement. 
What was the age of deceased at time of death? Thirty years. 
Was the deceased personally known to you? Yes. 
Membership number, as per certificate, 4258 AA. 


CHARLES I. McELROY. 
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Sworn to and subscribed before me this 13th day of July, 1883. 
CHARLES B. KNOWLTON, 
Justice of the Peace. 


Attending Physician’s Statement. 


In evidence in claim of John 8. Barry, of Vulcan. 


1st. What is your name and address in full? Frederick L. Hirsch- 
mann. 
2nd. When and where did you graduate? Detroit Medical Coll., 
1873. | 
3rd. Are you now engaged in the practice of your profession ? 
Yes. 
4th. How long were you personally acquainted with deceased? 
5 months. 
5th. Do you know that he is the same person that is described in 
certificate of membership No. 4258, division AA, and in the pre- 
ceding affidavits? Yes. 
6th. Did you at any time attend or prescribe for this per- 
62 son for any accidental injuries? No. 
7th. When were you first consulted or called? June 28rd, 
at 2 a. m. 
8th. Where did vou first attend him? At his home, at Vulcan. 
9th. Did you make any examination of his person? Yes. 
10th. What, if any, exterior or visible sign did you find as toany 
personal bodily injury caused by external and accidental violence ? 
A small lump (tumor), painful to the touch, in the right side, below 
the stomach. This did not appear until about the third day. 
lith. What local and constitutional symptoms existed during his 
illness, and what treatment did you adopt? Pain, vomiting, sleep- 
lessness, jaundice, tenesmus. 
12th. What was the precise nature of the injury and its extent? 
Inflammation of duodenum, from jarring (jump). 
13th. How long was he actually confined to the house? 9 days. 
14th. When did you last attend him? June 29th, 1883. 
15th. What, in your opinion, was the cause of his death? Inani- 
tion and bile circulating in blood. 
16th. Do you know whether or not the deceased was under the 
influence of intoxicating drink to any extent at the time of your 
first visit or of the happening of the accident? He was not. 
17th. Did deceased ever have or was he at the time of acci- 
dent afflicted with or suffering from any constitutional or local 
disease, hereditary or acquired? If so, to what extent did such 
disease contribute to or cause a fatal result? Know of none. 
18th. How do you understand the injury was received ? 
63 The doc. jumped from a platform while leaving the house of 
a patient and shook his internal organs badly. 


And I further state that I have no interest in the payment of this 
claim, either as creditor or otherwise, and that I am not related to 
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the deceased or his beneficiarv in any manner whatever, and that I 


have answered all the preceding questions to the best of my ability. 
(Physician’s signature) F. L. HIRSCHMANN, M. D. 


Sworn to and subscribed before me this 13th day of July, 1883. 
CHARLES B. KNOWLTON, 


Justice of the Peace for Menominee County, Michigan. 


If any physician was called in consultation his statement should 


be attached. 
Statement of Eye- Witness. 


Ist. How long have you known deceased? Five months. 
2nd. State when and where he was injured? At Iron Mountain, 
Mich., June 22nd, 1883. 
3rd. What was he doing at time of injury? Attending to his 
legitimate business. To get from the house to the ground he had to 
jump from a platform. 
4th. What was the nature of his injury? An internal strain. 
5th. Give in detail all the circumstances attending the injury ? 
Dr. Barry, Dr. Crowell, and myself went to see a patient. To get 
out of the house we had to jump from a platform. Dr. Barry 
jumped first andcamedown quite hard—so much so that Dr. Crowell 
aud I spoke of it. He said it did not hurt much. We drove home 
and he went to bed. 
64 6th. Give the names and post-office address or residence of 
all persons who were present at the time deceased was in- 
jured? Dr. Crowell, Iron Mountain, Mich. 
7th. What were you doing at the time? Standing on the plat- 
form. 
8th. Was deceased under the influence of spirituous liquor at the 
time of his injury or had he been drinking intoxicating liquor just 
prior thereto? No. 
9th. Are you related to deceased or his beneficiary in any way or 
have you any interest in the payment of this claim? No. 
(Signature) F. L. HIRSCHMANN, M. D. 
J. ADDISON CROWELL, M. D. 


STATE OF MICHIGAN, 
County of Menominee, { 


On this 14th day of July, 1883, before me, a justice of the peace 
in and for the said county and State, personally appeared the above- 
named F. L. Hirschmann and J. A. Crowell, to me well known, and 
to whom I have read the foregoing questions and answers and all 
the matter above stated, and who, after being fully advised in the 
premises, subscribed the above statement in my presence and made 

oath that the foregoing statements and each and all of them are 
full and true and without reservation. 
[SEAL. ] (Signature) CHARLES B. KNOWLTON, 
Official Title, Justice of the Peace. 


Post-office address, Norway, Mich. 
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Statement of Beneficiary. 


STATE OF MICHIGAN, mee 
65 County of Menominee, {  ° 


Theresa A. Barry, being duly sworn, says that she is the bene- 
ficiary named in the application of John 8S. Barry to become a 
member of the United States Mutual Accident Association of the 
City of New York; that the said applicant, now deceased, left no 
last will and testament, to the best of the deponent’s knowledge and 
belief; that she is 26 years of age and has read the foregoing state- 
ments and each and every part thereof and knows the contents of 
the same, and that they are true to her own knowledge, except as 
to in regard to which she has heen informed, and that she verily 
believes said information to be true. 


(Signature) THERESA A. BARRY. 


Sworn to and subscribed before me this 14th day of July, 1883. 
[SEAL. | (Signature) CHARLES B. KNOWLTON, 
Title of Official Justice of the Peace. 


Post-office address, Norway, Mich. 


(If deceased left a will a certified copy, with proof of probate, must 
be attached.) 


66 Thereupon the plaintiff, THeREsA A.-BAaRRy, was called as 
a witness on her own behalf; and, being duly sworn, testified 
as follows: 


Iam the plaintiff. The person named in the policy, John S. 
Barry, was my husband. In 1883 my husband and I lived at Vulcan, 
Michigan. He was a physician. 

Q. In what condition was your husband’s health up to the time 
of this accident ? 


Court: Up to the time it was claimed he was injured. 


Which question was objected to by defendant as immaterial. Ob- 
jection overruled, and defendant excepted. 

A. Very good; unusually so. I knew my husband, Mr. Barry, 
six years previous to our marriage. I recollect the day he came 
home sick. It was the 20th of June,1883. He arrived home about 
6 o'clock in the afternoon. I knew he was not feeling well from his 
looks ; he was unusually pale—distressed looking—as though he 
was suffering. He tried to eat and attempted to drink some tea. 
He sat at the table about 5 minutes. He said his stomach was dis- 
tressed. He was very sick. He was perfectly well up to that time. 
He went to bed. He didn’t vomit until later in the evening. I 
sent for Dr. Jones, who arrived, I think, between 8 and 9 o'clock. I 
attended Dr. Barry personally until he died. He never retained 
anything on his stomach any length‘of time after that. He vomited 
every few minutes. The vomiting commenced a little before Dr, 
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Jones got there. He vomited probably 10 times a day, sometimes 
more, and it was more frequent towards the last. He died June 
29th, 1883. He came home sick on the 20th and died on the 29th. 

We had Doctor Jones and Dr. Hirschmann and Dr. Mason, 
67 of Milwaukee. The doctors had a number of consultations. 

They had one a couple of days before he died, at which Drs. 
Hirschmann, Mason, and Jones were present. He died on Friday 
and, I think, was buried on Sunday. 


Thereupon the plaintiff called CaHartes T. McErroy, who, being 
duly sworn, testified as follows: 


I live at Norway, Michigan, and knew Dr. Barry intimately. I 
am his brother-in-law. I saw him the 20th of June, 1883, at Norway, 
about noon, prior to his going to Iron Mountain. I saw him on his 
return from Iron Mountain. Norway is situated between Iron 


Mountain and Vulcan. 
«. Did you learn of Dr. Barry’s illness any time after that? 


Which question was objected to by defendant as incompetent and 
immaterial. Objections overruled, and defendant excepted. 


A. I did learn he was very sick and went and saw him the next 
day. He was in bed and had a very sick-looking paleness. His face 
was greenish and yellow—pallid—and he was vomiting and wrench- 
ing almost continually while I was there. I called frequently after 
that and sat up with him almost all thetimeof hisillness. Hekept 
vomiting continually*and attempting to vomit. Very little feecal 
matter passed through him during this time. He died June 29th, 
1883, and was buried July Ist. Dr. Barry’s general health was very 
good. I never knew him to be sick. He was an athlete—strong 
and robust; weighed about 160 to 175 pounds, and was about 6 feet 
high. I never knew of his having a stoppage of the bowels before. 
I assisted in preparing the proofs of loss. I saw Mr. Knowlton go 
to the post office with the proof of loss. 

@. State what kind of weather it was from the 29th of June 
68 for the following four or five days. 


Which question was objected to by defendant as irrelevant, 
incompetent, and immaterial. Objections overruled, and defendant 
excepted. 

A. It was very warm weather during his entire sickness. The 
day he was buried was an extremely hotday. Ithink the thermom- 
eter stood 103 in the shade, and for the week following it was very 
warm. 


Thereupon the plaintiff read in evidence the deposition of CHARLES 
B. KNowLton, who, being duly sworn, testified as follows : 


I am 36 years old; reside in Menominee, Michigan, and am an 
insurance agent. I know Mrs. Barry, and was acquainted with her 
husband in his lifetime. I was located in Norway when Mr. Barry 
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died. I knew of his having an accident insurance policy in the de- 
fendant association, and at the request of the plaintiff I did, on or 
about the 5th day of July, 1883, notify the said defendant of the 
death of Dr. Barry. Said notice was, as near as I can recollect, the 
written notice of the death by accident, giving the date of his death 
and the number of the policy by which he was insured, which no- 
tice I sent through the mail, postage paid, addressed to the secretary 
of the association at New York city, properly addressed to either the 
post-office box or the number of the street. About July 9th, 1883, 
I received from the defendant a telegram, a copy of which is as fol- 
lows: 


| New York, July 9, 1883. 

C. B. Knowlton, Norway, Michigan : 

Telegraph me date, place, and cause of Dr. Barry’s death at once. 
JAMES R. PITCHER, Secretary. 


69 I immediately on receipt of the telegram replied as fol- 

lows: “ Duodenitis, caused by jump while attending profes- 
sional duties.” A few days later I received through the mail a let- 
ter from the secretary of the defendant, dated July 10th, 1883, which 
is as follows: 


C. B. Knowlton, J. P., Norway, Michigan. 


DeAR Sir: Enclosed you will please find blanks for proof of claim 
in ease of Dr. John S. Barry, and which you will please have exe- 
cuted as soon as possible and return to this office without delay. We 
telegraphed you for full information yesterday (9th inst.), but up to 
present time have received no reply. Please forward such particulars 
as you may possess at your earliest convenience, and oblige, 

Very truly yours, 
JAMES R. PITCHER, Secretary. 


Enclosed with this letter I received blanks for proof of claim. I 
assisted in preparing the proofs of death, and when duly executed 
they were by me mailed, properly addressed, to the defendant at New 
York city and the postage thereon prepaid, during the month of 
July, 1883. Inever received any communication from the defend- 
ant since I mailed to them said proofs of death. 


Thereupon the plaintiff called F. L. HinscoMANN as a witness, who, 
being duly sworn, testified as follows: 


I live at Norway, Michigan, and am a physician and surgeon. I 
have charge of the Norway hospital of the Republic Iron Co. I 
hold a diploma from and am a graduated physician from Detroit 
Medical College. I graduated in April, 1873, and have been prac- 
ticing since. I was acquainted with Dr. Barry. I had known him 
three or four months before bis death. I knew him quite well. We 
both had practiced in the same town. I believe Dr. Barry to have 
been a healthy man previous to the 20th of June, 1883. He was 
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the picture of health. He was large, well developed, muscu- 
70 lar, tall and active. He was quite an athlete. I was called 

in the month of June to attend him professionally. I had 
never heard him complain of anything previous to that time. I 
was called to attend him on June 23d, between 2 and 3 o’clock in 
the morning. When I came I found him in bed. 

I was present with D. Barry when he made the jump at Iron 
Mountain on June 20th. We went to Iron Mountain to visit a pa- 
tient with Dr. Crowell. The patient lived upstairs in a house 
which was behind the drug store. We saw the man and then came 
down the stairs. We could make a short cut to the drug store by 
jumping off a platform which was between 4 and 5 feet from the 
ground. In order to get to the drug store any other way we would 
have to walk to the front of the building and around the block, 
making a walk of about a block and a half, but by getting off the 
platform and going to the drug store that way it was just a short 
cut to get into the back part of thestore. Dr. Crowell and I jumped 
from the platform and I alighted all right. Just after we had jumped 
Dr. Barry jumped, and he came down so heavy that it attracted our 
attention and we both turned around & we both remarked that it 
was a heavy jump, and I asked him, “ Doctor, are you hurt?” and 
he said, “ No; not much.” I have an indistinet recollection of his 
leaning against the platform when he jumped, but not sufficiently 
to state positively. If I were to jump I would jump and strike on 
my toes, and if I had any distance to Jump would allow my knees 
to give. The way Dr. Barry came down it sounded to us as if he 
came down solid on his heels,so much so that we both turned 
around and remarked, “ Doctor, you came down heavily.” And I 
asked him, “ Are you hurt?” and he said, “No; not much.” I 
heard the noise. It was a singular jump and sounded like an inert 

body. We then went with him to the drug store. 
71 Q. By the Court: Did you see him alight on his feet ? 

A. He struck so soon after we struck that we didn’t have 
any time to turn around and see how he struck. Immediately after 
that we went to the drug store and met some gentlemen there. We 
stopped there a few minutes and talked. I had some business else- 
where and told Dr. Barry I would call for him on the way home. 
From there I went to another drug store,and then went to see some 
friends, and left word there for the Doctor to call for me. After we left 
Iron Mountain the Doctor looked pale—that is, on our return from 
Iron Mountain to Norway. It may have been half an hour after the 
jump. I rode home with him. On the way home I thought he was 
looking sick, and spoke to him of his being sick and told him he 
was looking bad. My attention was directed to nim because he was 
looking pale; and he was driving and he drove in a careless man- 
ner, and would occasionally close his eyes; and I asked him, “ Doc- 
tor, are you sick—are you faint?” This attracted my attention. I 
drove to Norway with him. I offered to drive for him, but he wouldn’t 
let me. We got to Norway a little after 5 o’clock. He stopped in the 
drug store a little while, and complained of feeling bad, and I left 
him there. Dr. Barry’s home wastwo miles from there. I was called 
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to attend Dr. Barry on the morning of June 23d. I saw him in his 
bed-room leaning on his arm, trying to vomit. He complained of 
being very sick; he looked haggard and pale. I stayed there until 
quite latein the morning. I was called between 2 and 3 in the 
morning and stayed until daylight. I don’t remember that I ad- 
ministered any medicine. Dr. Jones was also in attendance. Dr. 
Jones and J held a consultation about his condition. 
Q. Did Dr. Barry complain of pain ? 


72 Which question was objected to by defendant as incompe- 
tent, irrelevant, and immaterial. 
By the Court: It is proper for the witness to state, generally, for 
instance, that he complained of pain; but the witness will not state 
anything Dr. Barry said. 


To which ruling the defendant excepted. 


A. He complained of pain. 
Q. In what part of his body? 


Same objections by defendant; which objections were overruled, 
and defendant excepted. 


A. He complained of pain in the region of the stomach. 

Q. Had anything passed through him? 

A. Nothing had passed through him in that time, from what I 
could gain from Dr. Jones. 


Court: Were you in medical consultation with him in that time? 
Answer. Yes. 
Thereupon the defendant moved to strike out the last two answers 


as hearsay; which motion was overruled, and defendant excepted. 


I attended Dr. Barry at different times until hedied. I wasthere 
from 2 to 4 times daily; sometimes all day. 


Q. Had there anything in the shape of faecal matter passed 
through him at all up to the time of his death? 

A. I don’t remember of any. There may have been a trace of 
foecal matter. That would indicate that there was some obstruc- 
tion somewhere along the intestinal canal. One would naturally 
look in the direction where the pain was. The duodenum is the 
portion of the intestine near the stomach. 

Q. What was your diagnosis of the trouble ? 


Which question was objected to by defendant as a mere conclu- 
sion. Objection overruled, and defendant excepted. 


A. We diagnosed an obstruction of the intestine—that of 
73 the duodenum. Dr. Mason, Dr. Jones, and myself had a 
consultation, and made an examination of the body or per- 
son of Dr. Barry. We all examined the parts where he complained 
of pain. 
Q. What did you conclude? 
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Which question was objected to the same as before. Objections 
overruled, and defendant excepted. 


A. We agreed that he had an inflammation of the duodenum suf- 
ficient to produce an obstruction, which is called duodenitis. This 
consultation was had two days before Dr. Barry’s death. I was 
present on the day of his death. Dr. Barry was buried on Sunday, 
July Ist, 1883. It was a very hot day. The weather was very hot 
before he died and until some time after the funeral. I assisted in 
the post-mortem examination of Dr. Barry. It occurred, I think, on 
the morning of July 3d; it might have been July 4th. Dr. Cam- 
eron, Dr. Crowell, Dr. Jones, and I were there. I did the cutting. 
We took him out of the grave, but not out of the coffin. He was so 
bloated and disfigured that wecouldn’t taken him from the coffin. We 
opened his clothes and cut his shirt open and opened him. We ex- 
amined him with a view to seeing whether he had an obstruction or 
not. We found thatthe pieceof the intestine next to the stomach—the 
duodenum, the lower part of it—was discolored. It was a greenish- 
yellow color, and somewhat constricted. I mean by constricted it 
was narrowed. The narrowing closed the passage entirely. The 
piece of intestine, on examination, we found to be constricted and 
closed up entirely. I took a piece of the intestine—the occluded 
piece—and separated it and handed it to Dr. Jones, and asked kim 

to name the condition of things he found. There was not 
74 any word passed between us before that concerning the con- 
dition. 

Q. I will ask you what was the conclusion there of the four phy- 
sicians on the post mortein ? 


Which question was objected to same as before. Objection over- 
ruled, and defendant excepted. 


A. That the bowel was totally occluded; there was no passage 
through it. We found the intestine immediately beyond the part 
diseased occluded, and the whole of the balance of the bowel down 
to the anus was inflamed and congested. We opened it and found 
a bloody, thick,slimy substance and decomposed blood. Between the 
point of contraction and the stomach it looked healthy. The blood 
we found was of the same character as Dr. Jones’, and I saw — im- 
mediately after the death. When Dr. Barry died Dr. Jones and I 
cleaned him and laid him out, and as he died there passed from him 
quite a large amount of this bloody mucous ooze; it was so bad 
that it was necessary to plug up those parts. This same substance 
was contained in the entire intestinal canal, from the point of the 
constriction down. The appearance of this constriction was that the 
intestine was flat. Before cutting away that section of intestine I 
had it in my hands examining to find if there was any trouble, and 
where. The inner portion of the intestine would slip, one upon an- 
other, until I got to the part where the occlusion was, but there was 
no slipping there; it was just as if I had one slip between finger and 
thumb. I then cut through this part and passed it to the other phy- 
siclans and asked their opinion, which was given to me. It con- 
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firmed mine. From the fact of the surfaces not rubbing I judged 

they were adherent. I believe that adherence was caused by 
79 inflammation. Decomposition set in early; it looked gan- 

grenous. Dr. Barry was bloated beyond recognition 12 hours 
after death. The bowel was not twisted upon our examination. If 
gases formed inside the bowels, if there had been a twist it might 
destroy that condition of things. If there had been an adhesion 
which was not very firm I presume the gases might pass through 
that and loosen it. Obstruction in the bowels is common, but there 
are various kinds of obstructions—from twisting of the bowels, from 
fcecal matter becoming impacted, or there may be a telescoping of 
the bowels and a hernia, and there could be an obstruction of the 
bowels from external pressure. 

Q. I will ask you whether a jar to the body would be sufficient to 
produce a twisting or knotting of the bowel” 

A. I think it could be produced in that way. It could produce a 
condition of things favoring occlusion. That would apply to the 
duodenum as well as any other portion of the intestine. It might be 
produced by a man striking in such a position as to jar that part of 
the bowel that would spring; that might produce an obstruction of 
that bowel. It could produce pressure, so that there would be no 
movement of the bowel upon itself. In the human system there is 
a net-work of nerves, and these are supplied to the intestines as well 
as to other organs of the body. I think a jump might affect one 
portion of the bowel and not the rest, through the nerves that sup- 
ply that portion. From what I know of the history of Dr. Barry 
and of the alleged accident, in my opinion jthe producing cause of 
the obstruction with which he was troubled and died was inflamma- 
tion of the duodenum, caused by the jump. I believe the jump would 
be sufficient to do that. 


Cross-examination: 


76 Dr. Jones was Dr. Barry’s assistant at Vulcan. Dr. Jones 

was attending Dr. Barry when I arrived. I had never at- 
tended him previous to this time. I don’t know of my own knowl- 
edge whether Dr. Barry was sickly or not. When Dr. Barry jumped 
at Iron Mountain I think I turned around and said, “ That is an 
awful jump; did you hurt yourself, Doctor?” On the former trial 
of this case I may have stated the question and answer to be, “ Did 
you hurt yourself?” And the answer of the doctor was “ Not 
much.” After the jump we went into the drug store and stayed 
there awhile, and then went out about my business. In the course of 
an hour or half and hour we drove home. We both got out of the 
buggy at Norway, and from there he went home alone. I left him 
there. Br. Barry did the driving. We dropped into the drug store 
casually. We had no business. A drug store is a stopping-place 
for us naturally enough. We stopped in the drug store about 20 
minutes; nothing particular was done there. I think I got behind 
the show-case in the drug store and talked with the Doctor. I may 
have taken a cigar, but did not takeadrink. I did not see any 
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twisting of the duodenum when I saw it. Wecut out the major 
part of the duodenum and perhaps six inches of the intestine. 
Those pieces, as they were slimy, were placed in a little tin can, 
and Dr. Jones took that to Vulean. Dr. Jones took possession of 
the duodenum and ilium. If Dr. Barry did not die of duodenitis [ 
cannot think of anything else he died of. When we made the post- 
mortem examination I think we made a thorough examination of 
the liver and otherinternal organs. We found the liver of a greenish 
color. We found the intestinein that shape that it satisfied us all that 

there was no need of goingany further. We did not make acom- 
77 plete autopsy. Wedid not open the brain. We did not pass the 

probe into the piece of the intestine. We wanted to leave it 
just as it was. It was about the normal size. I do not think it had 
the normal appearance. Its color was of a lightish gray. I do not 
think that discoloration was merely in post-mortem change. I did 
not make a microscopical examination, and found no occlusion 
lower in the intestine. I did not pay any particular attention to 
the lower part of the ilium, near the colon. Our attention was 
directed to the duodenum. We saw the colon was in an engorged 
condition and contained this offensive secretion. We cut off a piece 
of the ilium, and sent it all together. I don’t think we cut the ilium 
open. The duodenum is covered pretty well by the liver. There is 
no part of the duodenum exposed to the touch from any side. There 
is no way of getting at it in life except from the symptoms and what 
the patient says. A pain in another part of the ilium might have 
been in the same region. I did not make a chemical examination 
of this bloody mucus; it was an ante-mortem appearance, because 
it was the same as the discharge just previous to his death. There 
was no knotting. The size of the duodenum was normal. The 
caliber of a duodenum is about an inch and a quarter to an inch 
and a half; sometimes a little larger. The ilium is about the same 
size. If the gut be narrowed at any point, from an inch and a half 
down to the diameter of the little finger, it might not show a dis- 
eased condition; it might be caused by an old disease. The caliber 
of the gut can certainly be narrowed by disease. If it is not 

congenital, and is found on post-mortem examination, it 
78 is the result of disease or injury. The duodenum is very well 

protected. I never heard of any other case like that of Dr. 
Barry. Ineverhad another case of duodenitis. I have never heard 
of a duodenum being twisted in my practice. I never knew of it 
being impacted by foecal matter. Dr. Barry’s was the only case I 
knew positively was duodenitis. The walls of the duodenum are 
something less than 54, of an inch thick. A tube of the diameter 
and thickness of the duodenum if empty would collapse, and I found 
the duodenum collapsed. I glanced at the duodenum, rubbed it, 
and found one part of it did not move from the other, and passed it 
to the other physicians without naming the condition in which I 
found it. The entire bowel, with the exception of the piece we cut 
out—that is, below the constriction—contained gas and slime, and 
the bowel was not collapsed. The part constricted was collapsed. 
We did not discover any hernia nor any evidence of external press- 
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ure, except where the constriction was. The part constricted seemed 
to be adherent. I did not open it. I wanted to leave it as I found 
it, so that others could examine it. I made several post-mortem 
examinations; never before on a case of duodenitis. I have never 
seen similar conditions in reference to the closing of the duodenum 
in an autopsy, nor have I ever heard of one. There was no sign of 
any bruise upon the body. ‘There was a little inflammation after- 
wards, which was the result of some treatment. In a case of 
obstruction of the duodenum caused by inflammation causing 
death the evidences of that inflammation would remain after 
death. The walls of the intestine are composed of several dis- 

tinct tissues. These tissues are the serous, the muscular, and 
79 then the mucus. The mucus is the inside one. The tissues 

are made up of little cells, and when inflammation sets in these 
little cells are filled up—that is, infiltrated. I have had no experi- 
ence with the microscope,and don’t know what infiltration is. Ifa 
portion of the body is swelled up when he dies that swelling would 
not go down except on decay, but it may decay very quick. The in- 
flammation will be there after death. The inflammation might dis- 
appear otherwise than by decay. There might be some chemical ac- 
tion that might cause a disappearance—that is, by the presence of 
chemicals. Ifa man dies with an inflamed organ, after death the 
signs ofthe inflammation willbe there. Duodenitisis inflam mation of 
the duodenum. It isan inflamed condition of the bowei. Itisaccom- 
panied by congestion, swelling, and pain. Ifthe bowel permits of it, 
and it is confined entirely to the mucus membrane, there would be 
an increased secretion by the organ. The symptoms of duodenitis 
would be pain in the region of the duodenum. There might be 
diarrhcea, could be vomiting, and there could be an increase in the 
temperature and some fever and tenderness upon pressure. When I 
arrived Dr. Barry may have been retching and vomited alittle. He 
was straining a great deal to have a movement of the bowels; be- 
came yellow, jaundiced, and wasted. He didn’t keep any food. 
The jaundice might have occurred from varivus things; so also 
might the vomiting. These symptoms are general and not peculiar 
to any disease. Dr. Barry was thirsty all the time; more so than 
ordinarily accompanies fever. When he took any fluid he imme- 
diately vomited it. If he didn’t take anything he would retch 

as if he wanted to vomit. There was no tenderness in any 
80 other part of the bowels. 

Q. Now, I have brought you here several specimens on in- 
testinal tract. I would like you to look at them and tell me whether 
they are normal or abnormal (showing specimens to witness). I 
have here a portion of the tract; I would like to have you tell me 
what portion of the tract it is from. 

A. I do not pretend to say from what portion of the intestine it 
was. I know nothing about this specimen. I cannot tell anything 
about it. I don’t know anything about it. There are in the in- 
testines certain features which mark one portion from another, but 
I have not made them a special study. I do not pretend, upon 
matters of this kind, to be an expert. I do not know that I pre- 
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scribed any medicine, but some morphine and some chloral was 
given—small doses—that were given to relieve pain. 


Redirect examination : 


I said there was an appearance of jaundice, and that is one of the 
symptoms accompanying duodenitis. Jaundice is a yellow color 
you see through the skin, and is the result of bile going into the cir- 
culation instead of going out in the usual way. ‘The construction 
of the duodenum included, I think, the bile duct which comes into 
the duodenum; and if the bile duct was closed the bile would be 
absorbed through the liver and that would create the appearance of 
jaundice. In diagnosing a case we take into account all the symp- 


toms. 
Q. Now, what did the whole of the symptoms in this case point 


to, unquestionably ? 
To which question defendant objected as before. Objection over- 
ruled, and defendant excepted. 


81 By the Court: What, in his opinion, did the symptoms 
point to or indicate ? 


A. In connection with what I knew of the case, it pointed to an 
inflamed state of the duodenum and obstruction. If the difficulty 
had been lower down the contents of the bowel above would have 
been vomited. The obstruction being in the duodenum, there could 
be no feecal matter in that short space. The foecal matter ob- 
structed forms gas. When the obstruction is lower down gases 
form and the condition of the bowels is bloated, called tympanitis. 
The doctor experienced pain immediately over the region of the 
duodenum. I would expect pain where the injury was, even though 
the duodenum might be so far in that the pressure from the outside 
would not touch it. I think the doctor had morphine in doses of 
half a grain. The effect of opium is the relief of pain. 

Q. What, from your knowledge, whether derived from books or 
from experience, are the causes of intestinal obstruction ? 


Which question was objected to by defendant as irrelevant, in- 
competent, and immaterial. 

Court: Let him state his knowledge, whether derived from books 
or from his own personal experience. 

Objection overruled, and defendant excepted. 


A. Injury, either external or internal, or disease or accident.- All 
the intestines except the duodenum are attached to the back to hold 
them in position. This is not the case with the duodenum. In the 
ease of a jar there is nothing to support the duodenum. We cut off 
the duodenum at the point of constriction. It was not necessary to 
run a probe to tell where it adhered. I wanted to leave it just 
as I found it. Some portions of a man begin to decompose before 


the man dies, and gangrene could exist, with intestinal obstruction, 
before death ; and the constricted part would be the first that would 
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show it after death. The constriction that we found upon 
82 the post-mortem examination was sufficient to produce death. 
Q. Was that, in your opinion, the cause of death ? 


Which question was objected to by defendant as irrelevant; which 
objection was overruled, and the defendant excepted. 


A. I believe it caused the death of Dr. Barry; that it produced 
the disease of which he died, which I have called an injury. Part 
of the duodenum looked gangrenous—that is, the part we cut 
out. The coloring of the liver would be post-mortem change, caused 
by the bile. You see that on every autopsy; it explains the green- 
ish color of the liver perfectly. 


Division AA. 


Office of the United States Mutual Accident Association, 320 & 322 
Broadway, New York. 


D’r S’r: The receipt of two dollars, in payment of assessment No. 
2, for 1883, is hereby acknowledged. 
Membership No. 4258 
THE UNITED STATES MUTUAL 
ACCIDENT ASSOCIATION. 
Paid April 19, 1883. 
JAMES R. PITCHER, Secretary, 
Per K. C. ATWOOD, Cashier. 


(On face of postal card is following address:) John S. Barry, Vul- 
can, Mich. 
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Membership No. 4258. : 
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ACCIDENT ASS’N. 
Paid June 9, 1883. | 

JAMES R. PITCHER, Secretary, 
Per K. C. ATWOOD, Cashier. 


(On face of postal card is following address:) John S. Barry, Vul- 
ean, Mich. 


83 Thereupon the deposition of B. W. Jones was read, and is 
as follows, to wit: 


My name is B. W. Jones; am 26 years of age, and reside at 
Vulcan, Michigan; am a physician; was graduated from Rush 
Medical College, Chicago. I knew Doctor Barry during his life- 

6—240 


Ah eR atten ep 


SN Cees SN I= SPRAIN 


4? THE UNITED STATES MUTUAL ACCIDENT ASSOCIATION VS. 


time, and knew him five or six years previous to his death. I as- 
sisted him in his office. I knew him before he moved to Vulcan. I 
studied in his office one year in Prairie du Chien, Wisconsin. I 
never knew him to be troubled with any disease of the bowels; it 
he had been I should have known it. The symptoms of duodenitis 
are pail in the region of the stomach, vomiting, and jaundice. I 
noticed none of these symptoms before June, 1883. I made a di- 
agnosis of his case when I was called to attend him on June 20th, 
18835, the first day of his illness. It was inflammation of the duode- 
num. I had a conversation with the doctor as to the cause of his 
illness. I attended the post-mortem examination. Doctor Hirsch- 
man performed the post-mortem in the presence of us all. He cut 
the body all open, and we all examined the intestines, duodenum, 
and stomach. I don’t remember as to the kidneys or bladder. I 
found all the organs healthy except the duodenum. I think the 
inflammation of the duodenum caused the inflammagion of the in- 
testines. I found the duodenum inflamed. In my opinion the 
‘cause of his death was inflammation of the duodenum, called duo- 
denitis. I was satisfied the duodenum was closed; the swelling 
was so great, and nothing had passed. I found it occluded. I at- 
tended the doctor during his illness, and was there when he died. 
The doctor could not retain food during the first day ; at 
84 the end he retained some. We tried to give him food by the 
mouth and rectum; neither retained. During his illness 

he passed a little feeces—that is, clay-colored feeces, and dark-colored 
feeces, and bloody mucus; it was black decomposed blood and mucus. 
The causes of duodenitis laid down in the medical books are irritat- 
ing substances, as are also acids and alkalies, extention of inflam- 
mation of thestomach, or extension of the same from the small in- 
testines, blows or wrenches, twisting of the body, or a hard blow. 

(. Suppose a person to be perfectly healthy for years prior ata 
certain time should jump a certain distance downward, four to five 
feet, and that should be followed immediately by a retching and 
vomiting and nothing passing through the system until death, and 
the person was unable immediately after the jump and then until 
death to retain food of any kind, and you should discover on post 
mortem that such a person died from duodenitis, never having had 
symptoms of this disease prior to the time of such jump or wrench 
of the body, what, in your opinion, would have been the immediate 
or producing cause of such duodenitis ? 

A. I cannot answer that question. The jump might be the cause 
of duodenitis. 


Cross-examination: 


I graduated from Rush Medical College in February, 1881. Since 
that time I have passed six months in Milwaukee and then in Vul- 
ean. Duodenitis is an indammation of the duodenum. Cold, ex- 
posure, and acrid bile are also causes of duodenitis. The vrine?pal 
food I gave Doctor Barry was milk. I think that is all—milk and 
a little gum arabic mixed with it. Duodenitis is a very rare 
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85 disease. I gave as medicine bismuth, croton, chloral hydrate, 

morphine, lime water, cinnamon water, mint water. Wegave 
him through the rectum a little croton oil and tried to move the 
bowels. Wegave him calomel through the mouth; also ice; placed 
hot fermentations over the stomach. I was present at the post- 
mortem examination. The peritoneal coat did not present any 
pathological appearances to the naked eye. The mucus membrane 
did. The caliber of this section of the intestine was normal. 

Q. Did the vermiform appendix contain any foreign body ? 

A. I do not think we opened it. From the feeling I don’t think 
it contained anything. 1 think it was permeable. There was no 
opening into the peritoneal cavity. There was evidence of inflam- 
mation, but no evidence of there having been any ulceration. In 
ease of severe duodenitis the inflammation usually extends down- 
wards and causes inflammation of the other intestines. I think the 
piece of the ileum given to Mr. Smith was inflamed. Its diameter 
was about normal. The normal diameter of the ileum is about an 
inch. The external walls of the ileum were smooth. The portions 
removed were diseased. There was also inflammation in the parts 
we did not take out. These were the same as the rest. We made 
no microscopical examination. The inflammation in the various 
portions of the intestines and duodenum was catarrhal. I think a 
portion of the colon and duodenum was opened. We found no 
Pyers’ patches. I was not Dr. Barry’s partner; I was his assistant 
at the time he died. After the post-mortem examination the body 
was reinterred. 


86 Redirect examination: 


At the last consultation I have mentioned it was concluded that 
Dr. Barry had duodenitis, including the intestines, from the swell- 
ing. ‘There was no constriction of the duodenum. ‘The duodenum 
was closed by the swelling of the mucous membrane. 

Q. Did you discover this on the post-mortem ? 

A. No, sir; we did not see it. We concluded this from the symp- 
toms. | 

Q. How did the post-mortem verify your consultation ? 

A. By showing the evidence of inflammation of the mucous 
membrane. ‘The caliber of the duodenum was about normal. The 

swelling had disappeared. 
87 Thereupon the plaintiff called Dr. Dartus Mason, who, 
being duly sworn, testified as follows: 


I have been engaged in the practice of my profession 30 years, in 
Milwaukee and Prairie du Chien. I have a diploma from the Col- 
lege of Physicians and Surgeons, New York city; have been in prac- 
tice in Milwaukee eight years. I knew Dr. Barry in his lifetime. 
For 5 vears before his death I knew him intimately. He wasa hale, 
vigorous man. I did not know him to be troubled with any disease 
of the bowels. I saw Dr. Barry before his death, in June, 1883; 
perhaps 4 or 5 days before his death. I had a consultation there 
with Dr. Hirschmann and Dr. Jones. I examined Dr. Barry. Dr. 
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Barry was very much prostrated with his trouble—was very weak— 
and was almost constantly vomiting. He complained of a great 
deal of pain in the region of the stomach. He had some discharges 
from the bowels, which were discolored and somewhat bloody. The 
matter he vomited was something of a similar character. I con- 
cluded from my examination that Dr. Barry had inflammation of the 
duodenum. I thought that from hissymptoms. Some of the symp- 
toms might indicate some other disease. ‘Taking them all together 
led me to conclude that he had duodenitis. He was searcely able 
to retain anything on his stomach. I don’t know that anything 
passed through him ‘that he ate. If nothing had passed through 
him that he had eaten from the time he was taken sick until the 
time of his death, that would indicate that there might be an in- 
flammation somewhere in the tract,and the probabilities are that it 
was in the stomach, or that whatever was taken into the stomach 

would meet with this inflamed portion and would be rejected. 
88 That might indicate a closing or simply inflammation. If the 

trouble had been further down there would be the same re- 
gurgitation; the hernia would not be located in the same place; if 
the inflammation had been lower down, there probably would have 
been no difference in the swelling of the body. There may bea 
great many causes of duodenitis. It may be the result of an acci- 
dent. It might be produced by a jump or severe jar of the body. 


Cross-examlnation: 


I never saw a case of duodenitis except thisone. I don’t remem- 
ber that I ever knew in my practice of a case of duodenitis caused 
by ajump. Duodenitis is not the rarest disease known. I have not 
met with it very much ip my general practice. The intestinal tract 
from the stomach to the anus, if stretched out, varies from 24 to 26 
feet. The duodenum is 12 inches long. I think there was very lit- 
tle swelling in Dr. Barry’s case. The symptoms I have given are 
the only ones upon which I base my diagnosis of duodenitis. If 
Dr. Barry did not die of duodenitis, | don’t know what he did die 
of. I couldn’t find any other place where he was diseased. 

(Witness is here shown the same specimen of intestine as was 
shown Dr. Hirschmann, and asked whether he can tell what the 
specimen is.) 

A. It is probably a section of the intestine, but I don’t think I[ 
could tell what portion of the intestine. There are some well-marked 
peculiarities which distinguish the different portions of the intestine. 
[I would not pretend to say what portion of the intestine such a 
fragment was from. I do not see anything abnormal or wrong about 
this specimen of intestine shown me. 


89 Redirect examination: 


The small portion of the intestine is difficult to distinguish um 
less « person is constantly examining that portion of the body. 
There is a general similarity throughout and yet there is a distine 
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tion. There is no nicely drawn line where the duodenum ends and 
| the jejunum begins. The jejunum and the ileum merge into each 
other and have to be distinguished by one’s skill. This requires a 
special pathology. 
Recross-examination : 
A physician must understand physiology and pathology. This is 


a. pathology, and it is an elementary question. 
— Thereupon the plaintiffs recalled Dr. Hirschmann, who stated that 
) he had made a mistake as to the date of the post-mortem examina- 
t tion. The post-mortem examination was made on July 5th. 
é Thereupon the plaintiff rested her case, and the above and fore- 
going was all the testimony offered by the plaintiff. 
: Thereupon the defendant, by its counsel, renewed its objection, 


and moved the court to instruct the jury to render a verdict for the 
defendant, as the facts proven do not justify a recovery: which mo- 
tion was denied by the court, and the defendant excepted. 


The defendant, to maintain the issue on its part, called Wi_tiram 


| B. SMITH as a witness, who, being sworn, testified as follows: 

90 I reside in Jersey City, and am attorney of the defendant, 
| I was at Vulean, Michigan, between the 19th and 24th of 
= July, 1883. I received from Dr. Jones, of Vulcan, a tin can. That 

<j is the Dr. Jones who has been mentioned here. It was such a can 


as vaseline is usually packed in. It was said to contain the duo- 
' denum and one or two other portions of intestine taken from the 
body of Dr. Barry. Before I came away the lid of the can was 
| pressed down tight and wax was melted and placed around the lid, 
' so that none of the liquid could escape from it. It was then tied 
| crosswise in two or three directions with red tape and the knots and 
jointings of the tape sealed. A card was attached to the can to 
which Dr. Jones subscribed his name and a statement to the effect 


that the ean contained the sections of the intestine. The can was 


packed in a small cigar box, tied up in paper by myself. The seal- 

: ing had been done by Dr. Jones’ brother and myself. I took the 

package with me to New York. It remained in my possession from 

the time it was handed to me by Dr. Jones until I delivered it to 

Dr. Carpenter. I delivered it to Dr. Carpenter within a few days. 

+ I handed the package, enclosing the can, to Dr. Carpenter, and told 
wad 


~ 


him I wanted to know, for the company, the condition of the intes- 

tines contained in that box ; wanted him to make me a microscopical 

} report of the condition in which he found the intestines enclosed in 

J that can. I did tell him, personally, the intestines,as the card 

stated, were taken from the body of Dr. Barry at an autopsy. I left 

' the package with Dr. Carpenter, and it was opened by him in my 
presence and in the presence of Dr. Avery. 


Cross-examination : 


91 Q. Did you tell him there was a lawsuit pending or going 
to be about Dr. Barry’s death ? 
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A. I didn’t have any idea about a lawsuit in the case. It wasa 
month before a lawsuit was thought of. 


Thereupon the defendant called Dr. Westey M. CARPENTER, who, 
being duly sworn, testified as follows: 


[ reside in New York and ama physician and surgeon by pro- 
fession. I am instructor in the pathological laboratory of New 
York, secretary of the New York Pathological Society, secretary of 
the New York County Medical Society, editor of the Quarterly Epit- 
ome of American Practice of Medicine and Surgery, curator of the 
Bellevue Medical Hospital, resident fellow of the New York Acad- 
emy of Medicine, and fellow of the Royal Society of Physicians. I 
was graduated at Columbia college in 1863, and hold a diploma, 
and have been practicing since that time. I have made a special 
study of pathology. I received a package from Mr.Smith of a small 
tin can sealed with wax, tied with tape, and containing certain speci- 
mens. I took the can, in the presence of Mr.Smith and Dr. Avery, 
and opened it to inspect what the contents of the can were. I found 
them to be sections of intestines. I immediately resealed the can 
and took it to the laboratory. After putting them in process of 
preparation for microscopical examination I examined them. I 
cut open the duodenum—there was about seven inches of it, and a 
piece of the ileum. I made a memorandum at the time. The 
specimens were in asmall tin ean, the cover of which was sealed 
with wax and secured with red tape, to which was attached a 
ecard. The knots in the tape were sealed with black sealing wax 
and the seals were stamped. The ecard contained the following an- 

nouncement: “Section of duodenum with colon,taken from 
92 the remains of Dr. Barry; post mortem, Bb. W. Jones, Mon- 

day, 4a. m., July 5.” The tape was slipped from the can, 
the wax around the cover removed, the cover taken off, all in the 
presence of Mr. Smith and Dr. Avery. I found the can nearly filled 
with a reddish-brown liquid, which contained two portions of intes- 
tine—first, a piece of the duodenum; second, a piece of the ileum, 
with a piece of the ascending colon adjoining it. The specimens 
were then replaced in the same fluid and can, the cover again sealed 
with the wax, and the whole taken to the laboratory of pathology 
and hystology of the medical department of the University of the 
City of New York, 410 East 26th street, New York, at once, where I 
immediately unsealed the can, removed the specimens, and washed 
them, first with water—that is, allowed a small stream of water to 
flow over the surface gently to float away the dirt—and then with 
diluted alcohol. After they had been cleaned in this way I spread 
them out and noted the following description: The piece of duode- 
num was seven inches long. To it was attached a portion of the 
head of the pancreas. The external layer of the intestine was 
smooth and was very loosely attached to the gut. The mucous 
membrane had a dirty, red color. Neither the peritoneal coat nor, 
the mucous membrane presented any unhealthy pathological ap- 
pearances to the naked eye. The caliber of this portion of the 


ee 


yn, saat 


eee 


A ats 


eee er 0 * 


t 
f 
' 


THERESA A. BARRY. aa 


intestine was normal. The other specimen consisted of a portion of 
the ascending colon, together with a piece of the ileum—that is, 
small intestine—immediately adjoining. The piece of the colon 
had been laid open. It measured 93 inches in length. The 
external coat was smooth. The mucous membrane had a dirty, 
red color. The caliber of the gut was normal. To the 
93 naked eye this piece of intestine did not present any abnor- 
mal pathological changes. The secum (head of the colon) 
was normal. The vermiform append+x was permeable and did not 
contain any foreign body. There was no opening In it which com- 
municated with the peritoneal cavity, nor was there any evidence 
that it had ever been the seat of ulceration or inflammation. 
The piece of the ileum attached was abnormally narrow and ad- 
mitted only the little finger of my right hand, over which it fitted as 
snugly as a close-fitting kid-gloved finger—about 2 of an inch in di- 
ameter. This portion of the small intestine when normal has an 
average diameter of about an inch and a half. After this portion of 
the ileum had been opened and stretched out it measured 63 inches 
in length. The external coat was smooth. The walls were rather 
thinner than normal. The mucous membrane had a dirty, red 
color, and seemed thinner than normal. No agminated glands (Py- 
ers’ patches) were seen. This intestine presented to the naked eye 
substantially a normal appearance, except with reference to the cali- 
ber of the tube. These pieces of intestine were placed in separate 
glass-stoppered glass jars, immersed in alcohol, labeled “ Michigan,” 
and placed in security to await further examination. ‘This examina- 
tion was made in the usual way. August Sth the alcohol was 
changed. August 6th the specimens were removed from the jars 
and portions cut out for microscopic examination. From these 
pieces I made sections and examined them with the microscope, 
and did not find any change which indicated that the duo- 
denum had been the seat of an acute inflammation. ‘The 
colon showed the blood vessels filled with blood. The mu- 
cous membrane presented otherwise substantially the same 
o4 appearanceas seen inthe duodenum and theilium. In neither 
was there any evidence of acute inflammation, either catar- 
rhal, croupus, or phlegmonous. August 7th I repeated the micro- 
scopical examinations, making sections from other portions of the 
intestines. Nothing further was found than has already been given 
under date of August 6th, 1883. The duodenum, from ocular ap- 
pearances, was not abnormal. To the naked eye it did appear to be 
the seat of a disease. I made probably 100 sections of it, and exam- 
ined a great many through the microscope. I did not find any 
evidence of acute inflammation. If there had been any inflamma- 
tion of the duodenum there would have been infiltration of the 
tissue, the ordinary evidence which is found as a result of inflamma- 
tory process. If there had been inflammation it could not have 
disappeared after death. 
Q. As an expert, what would you say as to whether duodenitis 
could result from a jump of three or four feet by a man of the height 
and size that has been described here ? 
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A. I do not see exactly how it could. It is simply a matter of 
personal opinion. I do not think the duodenitis could be caused by 
simply jumping down three, four, or five feet. I did not find in the 
duodenum examined by me any constriction or any occlusion or any 
evidence of there having been any constriction or occlusion in 
the duodenum. I do not think it could have been possible for it to 
have escaped my attention, for I slit the piece open the entire length 
and it was normal as to caliber. The ilium was narrow. I made 
sections of it and some examination. I suspect the cause of the nar- 

rowness of the ilium was of congenital origin. I have treated 
95 cases that were said by other physicians to be duodenitis. I 

never have heard or known of an obstruction to the duode- 
num caused by a jump or jar. The duodenum is better protected 
than any other portion of the intestine. I do not think a jump 
from a platform three or four feet from the ground, where a man 
landed without falling, could cause an obstruction to the duodenum, 
nor do [ think a wrenching or turning of the body could cause it. 
I do not think there are any cases on record of duodenitis being 
caused by a jar, jump, or wrench. I believe there were one or two 
with reference to localized injury, but, as far as the identical fact of 
jumping down is concerned, I don’t think there are any cases of this 
kind on record. None of the evidences of the inflammation ma- 
terial to an examination could have escaped in the fluid. Some of 
the superficial evidences might. I do not know what the cause of 
Dr. Barry’s death was. I do not know from what I have heard. I 
have stated that I had not found any occlusion in the duodenum. 


The piece shown Dr. Hirschmann and Dr. Mason is here exhib- 
ited to the witness who states: 

This is a piece submitted to me for examination, and was taken 
from the body of Dr. Barry, as reported by Dr. Jones. The piece 
presents a normal appearance. ‘The external surface, as I have 
stated in my report, has been removed. ‘The general thickness and 
appearance of the intestine does not present anything abnormal to 
the naked eye. The duodenum was never the seat of inflammation 
or occlusion sufficient to cause death. There are appearances which 
lead one to know and distinguish the different portions of the intes- 
tines. In the upper part we have the convoluted appearance of the 
membrane. Itis very marked in the upper part, and gradually di- 
minishes until we reach the ilium, where it is only slightly marked. 

A pathologist, if he isskilled, can tell very near where this speci- 
96 men came from. ‘This is a fair sample of the duodenum. It- 

all looked the same way. Simple duodenitis is simply a 
catarrhal inflammation of the duodenum and is not uncommon. 
It is almost always present in cases of Jaundice. Aside from that, it 
is not a common affection. It is so rare that a great many authors 
deny its existence. Of course, it appears in diseases of other por- 
tions of the alimentary canal. I have never known this catarrhal 
duodenitis to cause death. I have heard all the testimony that has ° 
been given in this case. From the symptoms as given by the physi- 
cians I do not know what was the matter with Dr. Barry. They did 
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not show to me what was the matter with Dr. Barry. Gangrene 
never occurs after death. By pathological condition I mean dis- 
eased condition. When I said there were no pathological appear- 
ances in this specimen submitted to me I meant there were no dis- 
eased conditions. I have had considerable experience in autopsies 
in the last 12 years. I have superintended or been present at prob- 
ably two or three thousand. I am steadily engaged in that class of 
work. It is one of the regular duties of the instructor in the patho- 
logical laboratory. Diseased tissue are most commonly placed in 
alcohol solution, chromic acid, and bichromate of potash to preserve 
them for microscopic examination. These fluids do not remove from 
the diseased tissue any portion which is necessary to a complete 
examination with the microscope. It is not essential to examine 
microscopically even the fluid or debris at the bottom of the vessel 
which contains the fluid and specimens in order to be able to reach 
a correct diagnosis concerning the morbid processes which 
97 affect the diseased tissue. The preservative fluid or debris at 
the bottom of the jar, which contains both the fluid and dis- 
eased specimen, do not contain any evidence of disease affecting the 
tissue that will not be revealed by the tissue itself. The tissue pre- 
served contains the essential evidence of disease. ‘The nature of the 
morbid process or disease which has affected a piece of tissue cannot 
be determined by a microscopical examination of either the preserv- 
ative fluid or the debris at the bottom of the fluid. I never saw a 
duodenum which was entirely occluded by an acute inflammation 
of the mucous membrane, nor ever heard of any case but this one. 
I cannot conceive a case of acute inflammation of the duodenum oc- 
cluding the gut completely and yet be limited to this portion of the 
intestine. I do not know of such a case or of ever seeing one. The 
intestine is made up of three layers. Beginning on the outside is 
the peritoneal coat, then the muscular layer,and the mucous layer 
inside. These three are held together by a loose tissue, which we 
call the connective tissue. The exterior tissue isa Serous membrane, 
which has a smooth, glistening appeerance. The mucous mem- 
brane might be inflamed without affecting particularly the other 
tissues, but that could not stop up the passage. If the inflammation 
had gone through the exterior walls it would appear on microscopi- 
cal examination and also to the naked eye. It would be impossible 
for that to disappear after death except by rotting away. The tissue 
was in sufficiently good condition when examined by me to be able 
to diagnose the changes that had taken place init. The autopsy 

itself was also within sufficient time. 


98 Cross-examination: 


I have no particular interest in this case. I have been 
here before. I did not know there was no necessity of my coming. 
I did my best to get rid of coming. I was paid $250 for coming 
out last time for the trial, over and above my regular witness fees. 
I do not know how much I will be paid this time. I did not say 
that there was no such thing as an occlusion of the duodenum, 
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Occlusion of the duodenum may occur; may be produced by suf- 
ficientiy large gall stones. It may be occluded by constriction. 

(). Same as this was? 

A. This was not constricted. 


Q. How do you know? 
A. I saw it. I did not see it as it lay in the body, but I saw the 


specimen. It takes a good deal to twist an intestine so that the 
intestinal contents are stopped. I have never heard of children 
twisting the intestines by skipping rope. Ina great many Instances 
we do not know what produces it. I do not think it ever occurred 
in the duodenum. I have read the work of Frederick Rhodes. 

Q. Supposing you were called to a patient who had been perfectly 
healthy before this, who had jumped a distance downward four or 
five feet and received a jar, came down solid, was taken sick a few 
minutes afterwards, showed signs of it in the face, became dizzy 
driving home, a distance of 5 or 6 miles, and on getting home he 
should undertake to eat and could not and would vomit ev erything 
he did swallow, water or food, and that this should occur on the 

20th of the month in summer, this vomiting and retching 
99 should continue until death which, occurred, we will say, nine 

days after, and the patient complained of pain at the seat of 
the duodenum, and that there was nothing passed through him ex- 
cept a bloody ooze; what would you say was the matter with that 
nan ¢ 

Which question was objected to by defendant as not in accordance 
with the facts. 


By the Court: Instead of stating in the question that he was sick 
state that he had the appearance of being sick—that is, that he 
looked pale, and that he had difficulty in driving. I do not know 
that Dr. Hirschmann used the expression “ dizziness,” but he said 
something about its being difficult for him todrive the horse. You 
may answer the question as thus framed. 


To which ruling the defendant excepted. 


A. lam unable to say. I would not make a diagnosis on these 
facts. If I were called in as a witness under those circumstances I 
could not tell what the matter was with him. I would not make a 
diagnosis on those data nor make a further examination. 

Q. Supposing after the person had died and had been buried you 
should make an examination in which you should cut him open 
and examine the duodenum, and should find that from a certain 
portion of the duodenum downward it was engorged with blood ; 
we will say from that portion up to the stomach was apparently in 
its normal condition, and at that point you found the sides appeared 
to adhere together. You should cut off this part last mentioned and 
you could see no opening in the duodenum. What, then, would 
you say the person died with ? 

A. I would not be able to say thus far. An obstructign 
100 = of the duodenum would cause death if it should continue a 
sufficient-length of time; the number of days would depend 
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upon the condition of the patient. I received the can with its con- 
tents; it contained pieces of intestine and also preservative fluid, 
which was of a brownish color. I think the preservative fluid 
would have been better if it had been all alcohol. I diluted the 
alcohol to make the process gradual and because alcohol is costly. 
I heard Dr. Hirschmann’s testimony yesterday. I think the brown- 
ish color of the liquid came from the decomposition of the tissues. 
I threw away the brownish liquid. I received the can early in 
August—August 4th, 1883, 4:30 p. m. I took the intestines out and 
put them in glass jars. I washed them with water and alcohol. 
The aleohol was changed August 5th and August 6th. I then cut 
my specimens to pieces for microscopical examination. When I cut 
them off I examined them. I made an examination again on 
August 6th, on which day I repeated the microscopical examina- 
tion. I found no traces of inflammation. Dr. Hirschmann testified 
that the occlusion of the duodenum was caused by inflammation. 
If that were the case there would be evidences of inflammation in 
the rest of the duodenum. I do not concede that the inflammation 
could be so localized. It might extend through the entire gut, and 
mnight be from four inches to a foot. I examined the whole of the 
intestine sent me. I cut outa sufficient number of parts to enable me 
to reach a conclusion. No part was so decomposed as to prevent an ex- 
amination. Ifa part was entirely decomposed it would show no signs 

ofinflammation, butthe decomposition must have gone on soas 
101 + tohaveentirely destroyed the tissue. I found the specimen uni- 

form in color. I am unable to say, from the symptoms tes- 
‘tified to, what that man died from. Oneof the things to be investi- 
gated would have been some obstruction of the bowels at some point. 
I am unable, however, to make a diagnosis from the testimony I 
have heard, and refuse to make a diagnosis. If the obstruction had 
been caused by gall-stones or tumors, the patient would not neces- 
sarily have died any sooner. A patient migh? die in 24 hours from 
gall-stones. I do not think the contents of a bowel, if lying in con- 
tact with the inner surface of the bowel, has any great effect in ab- 
stracting and absorbing traces of inflammation from the bowel. It 
would have to remain there until decom position took place in order 
to obliterate the anatomical trace—I mean the outline of the cells 
that go to make up the different layers. It is not necessary, to get 
a correct microscopical result, that it should be examined imme- 
diately after death. The contents of the bowel, if left in contact with 
the surface, do not absorb the traces of inflammation. The fact of a 
man being treated with opium to relieve pain would have no effect 
on the inflammation; its purpose is to allay pain by preventing 
pain. The effect of opium is to prevent the surfaces from rubbing 
together, to hold everything quiet. In the intestines there is always 
what is called vermicular motion, which opium, when administered 
in large quantities, largely prevents. The cause of inflammation is 
a question. I can explain some of the theories if you care to take 
the time. I have not been giving my theory at all. There is ground 
of evidence to sustain the theory that inflammation at this very re- 
gion is due to a disturbance of the nervous system, and that 
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102 disturbance may be brought about by a variety of causes. 
The disturbance of the nervous system affects primarily, so 
far as we can discover with the microscope, the blood vessels in such 
a way that the circulation is retarded. Certain elements of the cir- 
culation then find their way outside the vessels into the tissue itself 
and there they remain, becoming part and parcel of the inflamma- 
tory process. Then there are two or three ways in which the inflam- 
matory process may be terminated—in abscess, in adhesion, in sim- 
ple secretion or increased secretion; if it is a mucous membrane, 
increased secretion of mucus. ‘Those are the ordinary phenomena 
as we observe them. 
103 (Reads from book :) It is necessary to examine an intestine 
immediately after death, as it rapidly undergoes destructive 
changes after death if left in contact with the intestinal contents. 


A. All right. The book that Mr. Bice refers to is the examina- 
tion of tissues for healthy appearances & has nothing to do with the 
examination of tissues that have been diseased. 

Q. If an intestine were brought with its opposite walls closely in 
contact and inflamed there would be an adhesion, would there not? 

A. There have been some cases. Croups, some call it; “ diphthe- 
retic,” some call it. 

I found granular appearances in the epithelial cells; don’t know 
if it was brought about by inflammation. It is one of the mooted 
points. 

Ifthe intestine were adherent it would not be necessary to examine 
it with a microscope; you could see it. 


Redirect examination: 


There was no evidence that the specimen of duodenum examined 
by me had ever been adherent. I took the pieces examined from 
various places. The symptoms of nausea and vomiting are the 
commonest symptoms and common to a great many different dis- 
eases. ‘he small intestines are called the duodenum, jejunum, and 
ileum. 

Q. Assuming the facts as stated by Drs. Hirschmann and Jones 
as to the symptoms, and take that with your own knowledge of the 
case and your examination of these tissues, did the Jar or jump cause 
a constriction or occlusion of the duodenum, resulting in Dr. Doser 
death ? 

A. Taking my knowledge of the case, I should say it did not. I 
found no evidence of it. 


Recross-examination : 


Some of these symptoms point to other diseases. All of them 
might be present in acute myelitis of the liver. All of them 

104 in dysentery; all of them in certain forms of typhus fever. 
I have seen cases of typhoid fever where there was almost in- 
cessant vomiting and nothing passed the bowels. They might be 
present in jaundice. The pain in the locality pointed out might 
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indicate gall stones. There was no gall stone in the part examined 

bv me, bnt there might have been a gall stone in the cystie duct. 
Q. That could not “account for the closing up of the duodenum? 
A. The duodenum was not closed. 


Thereupon the defendant read the deposition of Francis Deta- 
FIELD, as follows: 


I am a physician and reside in New York city. I was graduated 
at the College of Physicians and Surgeons, medical department of 
Columbia College, New York city, in 1862, and have been engaged 
in the practice of my profession ever since. I am professor of pa- 
thology and practice of medicine in the College of Physicians and 
Surgeons, New York city; pathologist and visiting physician at 
Bellevue and Roosevelt Hospital, New York city. lam a member 
of the County Medical Society of New York, fellow of the Academy 
of Medicine, a member of the New York Pathological Society, and 
corresponding member of the Philadelphia Pathological Society. I 
have made a special study and devoted my time specially since 1862 
to pathology and hystology, both gross and microscopic. I am 
regularly engaged in pathological and microscopical work, prac- 
ticing, and in teaching as professor of pathology. I make about 100 
autopsies a year, and ‘have not made less in any year since 1866. 

Alcohol and chromic acid are the fluids into which diseased 
105 __ tissues are placed preparatory to microscopical examination. 

These preservative fluids do not remove from the diseased 
tissue any portion which is essential to a complete examination with 
the microscope, so that when the tissue is examined a correct diag- 
nosis cannot be made. It is not essential to examine microscopi- 
cally either the fluid or the debris at the bottom of the vessel which 
contains the fluid and the specimen in order to be able to reach a 
correct diagnosis concerning the morbid process which has affected 
the diseased tissue. The preservative fluid and the debris at the 


‘bottom of the vessel, which holds both the fluid and the diseased 


specimen, might contain evidence of the nature of the morbid pro- 
cess affecting the tissue, but nothing essential to a correct diagnosis. 
The tissue preserved contains the essential evidence of disease. The 
nature of the morbid process which has affected a piece of tissue 
cannot be determined by microscopical examination of either the 
preservative fluid or the debris at the bottom of the vessel. I never 
saw a duodenum which was entirely occluded by inflammation of 
its mucous membrane. Acute inflammation of the mucous mem- 
brane of the duodenum cannot occlude the duct completely, and 
yet be limited to this portion of the intestine. I do not believe such 
a case ever occurred. I know of no such case on record. Granting 
that the gut can be so occluded by acute inflammation affecting 
only the mucous membrane, the intestine would not present a nor- 
mal appearance at an autopsy made at the end of four or five days 
after the death. I am not connected professionally or otherwise 
with either party to this action, and have no interest in the result 
thereof. 
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Thereupon the defendant read the deposition of EDwarpD 
106 G. JANEwAY, who testified as follows: 


I am a physician, and graduated at the College of Physicians and 
Surgeons, medical department, Columbia College, New York city, in 
1864. I have been engaged in the practice of my profession ever 
since. I am pathologist at Bellevue Hospital; professor of patho- 
logical anatomy and of clinical medicine, and also associate pro- 
fessor of principles of medicine in Bellevue Hospital Medical College, 
New York city. I have been connected with the college in a pro- 
fessional capacity since 1873; am also a member of the New York 
County Medical Society, fellow of the Academy of Medicine, and 
the New York Pathological Society. I have madea special study 
and devoted my time specially since 1864 to pathology and _ hys- 
tology, both gross and microscopical. In my professional experi- 
ence I have made a great many autopsies—in all as many as four or 
five thousand—and am regularly engaged in microscopical work 
practically and in instructing others. Diseased tissues are most 
commonly placed, preparatory to microscopical examination, in 
alcohol, solution of bichromate of potash, and solution of chromic 
acid. ‘The preservative fluids do not remove from the diseased tissue 
any portion which is essential to a complete examination with the 
microscope,so that when the tissue isexamined acorrect diagnosis can- 
not be made. It isnot essential toexamine microscopically either the 
fluid or the debris at the bottom of the vessel which contains the fluid 
and specimen in order to beable to reach a correct diagnosis containing 
the morbid process which has affected the diseased tissue. Neither 

the preservative fluid nor the debris at the bottom of the ves- 
107 sel contain any evidence of the nature of the morbid process 

affecting the tissue that will not be revealed by the examina- 
tion of the tissue itself. The tissue preserved contains the essential 
evidence of the disease. ‘The nature of the morbid process which 
has affected a piece of tissue cannot be determined by a microscopi- 
eal examination of either the preservative fluid or the debris at the 
bottom of the vessel. [I never saw a duodenum which was entirely 
occluded by acute inflammation of the mucous membrane. I never 
saw or heara of a case of acute inflammation of the mucous mem- 
brane which occluded the intestine. I should doubt whether sucha 
case ever occurred. I do not know of such a case on record. 

Q. Granting that the gut can be so occluded by acute inflamma- 
tion affecting only the mucous membrane, would the intestine pre- 
sent a normal appearance at an autopsy made at the end of four or 
five days after death ? 


A. No, sir. The epithelium of the mucous membrance would be, 


very apt to be found in the preservative fluid, but such epithelium 
with a post-mortem examination made four or five days after death 
would have no diagnostic value in microscopical examination. More- 
over, such epithelium would not have produced obstruction of the in- 
testine. Iam not connected, professionally nor otherwise, with either 
party to this action, and have no interest in the result thereof. 
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198 Thereupon the defendant read the deposition of Epwin F. 
Wakpb, which is as follows: 


I reside at 33 W. 36th street, New York city, and am a practicing 
physician ; have been such about 25 years. I was graduated from 
the College of Physicians and Surgeons, at New York city, in 1861. 
I have been engaged during that period in surgical practice, but not 
to the exclusion of medical practice. 1 was surgeon in the army 
about three years during the war of the rebellion. I have never 
read in medical or surgical works or ever heard of the obstruction 
or occlusion of the duodenum caused by a jump ora jar. In my 
Opinion a jump to the ground from a platform three or four feet in 
height, where the man Jumped and landed on his feet without fall- 
ing, would not cause an obstruction or occlusion of the duodenum, 
nor would a turning or wrenching of the body in jumping cause an 
obstruction or occlusion of theduodenum. I never have heard nor 
know of any case on record in medical or surgical works where a 
jump or jar or wrenching of the body in this manner was followed 
by an inflammation of the duodenum or by occlusion or stricture 
of the duodenum. I am somewhat familiar with the preparation 
and preservation of pathological specimens. The immersion of 
specimens of intestines in alcohol for a month or six weeks would 
not remove the essential evidences of morbid processes if any ex- 
isted. I have heard the testimony of Dr. Carpenter. I do not be- 
lieve it possible that any essential evidence of inflammatory process 
could have been removed from the surface of the duodenum which 

he swore he examined and be left floating in the fluid 
109 in which specimens were immersed when he received them, 

because essential evidence of inflammation or other patho- 
logical process would remain in the tissue itself. The fluid in which 
the specimens were immersed could not contain any essential evi- 
dence of inflammation while the tissue of the duodenum itself would 
show no evidence of inflammation. 


Thereupon the defendant called Dr. Soton MaARKs as a witness, 
who, being duly sworn, testified as follows: 


1 am a physician and surgeon, and reside in Milwaukee; was 
graduated in 1853 at Rush Medical College. Alcohol, bichromate 
of potassium, and some other fluids with which [am not familiar 
are fluids into which diseased tissue are usually put. The preserva- 
tive fluids do not remove from the diseased tissue any portion neces- 
sary to a complete examination by the microscope. It is not essen- 
tial to examine the fluids in which the specimens are preserved ; 
the tissue contains the evidence of disease. I never knew of a case 
of duodenitis or constriction or occlusion of the duodenum caused 
bya jump. Idon’t remember of ever examining a duodenum which 
was occluded or inflamed on the inner mucous membrane. I cannot 
conceive such a case, nor have I ever heard of one in actual prac- 
tice. The different portions of the intestine present certain marked 
peculiarities on the entire surface, so that a skillful physician can 
tell from what portion a certain specimen may be taken. 
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Q. Granting that this duodenum could have been occluded, and 

that the man died from the effects of occlusion or stricture of 

110 the duodenum, would that condition disappear after death ? 

A, No, sir; very nearly the same appearance would remain 

after death as before. An appearance from an occlusion which 

caused death could be seen microscopically. It would not become 
normal and healthy after death. 


Cross-examination : 


I never heard of a case of occlusion of the duodenum in my prac- 
tice. There might have been such cases, but which were not dis- 
covered, as there was no post-mortem examination. 

(). Suppose you were called to visit a patient whose history was 
this: He was a person of perfectly healthy constitution physically, 
of age about 54 years. He jumped down a distance of 4 or 5 feet on 
the 20th day of June, and he received a jar, coming down solidly 
on his heels. Supposing that person should exhibit signs of pale- 
ness in the face, so much so as to attract the attention of the person 
with him, who is a doctor, and driving home some thirty or forty 
minutes after that, some eight or nine miles, undertook to drive, 
and could not drive properly, and was seemingly dizzy, and par- 
tially closed his eyes; suppose after he got home he sat down to 
at and was unable to retain anything, either food or water, and 
then got up and lay down, and continued that appearance and that 
vomiting and that wrenching for eight or nine days before death, 
resulting in death; suppose during this time the person never 
passes anything through him—any foecal matter of any account— 
and was almost constantly vomiting and wrenching, showed very 
great depression in his appearance and countenance, and he pointed, 

when asked to locate the pain, in the region or on that por- 
111 ition of the body immediately over the duodenum ; suppose 

nothing had passed through him, as I say, except a bloody 
ooze, decomposed mucus, on up to the day of his death, and which 
we will say occurred on the 29th of the same month, nine days after, 
in warm weather, what would you say was the matter with the 
man ? 

Which question was objected to by the defendant as irrelevant, 
incompetent, and immaterial and because not a truthful statement 
of the testimony. 


By the Court: Omit from the statement that he showed signs of 
dizziness. 
Which objection was overruled, and defendant excepted. 


A. Those being facts, I should conclude that he had received 
some injury in the jump, either to the liver or stomach or upper 
portion of the intestine, granting that those symptoms are all 
correct. 

Q. Supposing the person died on the 29th, was buried on the Ist 
of July, and that on the Sth of July should be taken up from the 
grave and a section of the duodenum taken out and examined bya 
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physician, and that a portion of the duodenum showed that the 
mucous surfaces had been adhered together so that in rubbing them 
between the fingers they would not slip one upon the other as the 
other portions of the intestine would; supposing you should cut off 
a section of the duodenum at this point where the surfaces failed to 
slip one upon another and it had the appearance of being closed to 
the naked eye; taking the question in connection with the other, 

what would you say was the cause of the man’s death ? 
112 A. I could not come to any conclusion from that examina- 

tion; rubbing and looking might have deception about it. 
I think it would be necessary to introducea probe. It would not sat- 
isfy me by any means—that sort of an examination—whetber there 
was any positive adhesion. It might have been closed and yet be no 
actual adhesion or occlusion. I could not tell from that examina- 
tion whether there would be an occlusion—a closing up of the pas- 
sage—that would account for the manifestations and symptoms that 
he manifested during his examination. If you introduce your 
finger through, that would decide the question. If there was an 
occlusion it might have been difficult for the contents to pass through 
and yet be no adhesion. For the purpose of finding adhesion I 
should introduce a probe. I should think it necessary to intreduce 
an instrument, and to see bow much force it took to open it; and 
that examination you describe to me is not sufficient to come to any 
conclusion. If four physicians all examined in the same way and all 
came to the same conclusion that conclusion would not satisfy me. 


Thereupon the defendant called Dr. WILLIAM Fox as a witness, 
who, being duly sworn, testified as follows : 

I am a physician and surgeon practicing in Milwaukee, and have 
been in constant practice 16 years. The duodenum is well protected 
against injury and would not be apt to be injured by a Jump ora 
jar coming from a jump, less likely, indeed, than any other part of 
the intestines. I never knew of a case of occlusion or constriction of 
the duodenum resulting from a jump or a jar, nor did I ever 

hear of such a case. I cannot conceive of a case occurring 
113 from a jump ora jar in that part of the intestines. In case 

there had been constriction or occlusiun of the duodenum re- 
sulting in death the evidence of it would not disappear after death, 
and would be apparent to a microscopic examination. The differ- 
ent portions of the intestines can be told from one another by their 
anatomical construction. 


Cross-examination : 


The duodenum is held in its position by tissues, and parts of it 
are covered by the peritoneum. The duodenum is protected by 
other tissues. The liver in front of it, the pancreas, and ducts hold it 
in place. The other intestines are also held by the pancreas, and 
the duodenum is supported by the pancreas. 

Q. From what you knew of Dr. Barry’s health, supposing he 
should jump downwards a distance of four or five feet on the 28th 
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day of June and come down solidly on his heels, receiving a severe 
jar, so much so as to attract the attention of others with him 


By the Court: Solidly upon his feet. I do not know whether 
the testimony was that he came down upon his heels. 


@. So much so that it would attract the attention of others who 
were with him, and occasion a remark about it; supposing directly 
after that he would show a paleness in his face, and indicate some- 
thing the matter with him ; supposing he had to drive home, a dis- 
tance of 8 or 9 miles, and in so doing he was unable to keep tlie 
track, and would occasionally close his eyes in a sort of dreamy 
way 


By the Court: Occasionally close his eyes. State the testimony 
as il was. 
Q. That after he came home he should undertake to eat 
114 and could not drink water and would throw it up immedi- 
ately—vomit—get up from the table to lie down on the bed, 
and that his vomiting would be continued at short intervals, of 
course, between that and the day of his death, which would be the 
29th day of June following; nothing would pass through him, and 
he was unable to retain anything on his stomach or even introduced 
by way of the rectum ; supposing nothing passed through him ex- 
cept a bloody ooze and he would vomit up everything he would 
swallow constantly and he would complain of pain in the region of 
the duodenum, what would you say was the matter with him ? 


Which question was objected to by the defendant. 


A. I couldn’t tell from that history without an examination, be- 
cause those symptoms are common to many things. It would sug- 
gest to me a hernia. 

Q. Suppose there were Dr. Hirschman and Dr. Mason and Dr. 
Jones and they should on investigation conclude that the man had 
duodenities, would that affect your judgment? 


Which question was objected to; objection overruled ; defendant 
excepted. 


A. It would in this way, leaving out that part of the question 
where you want me to consider the jump. 
Q. [am asking the jump, because it immediately preceded the 
sickness. 
A. You are giving me a history of the jump; bearing that in 
mind, I would have suspected a hernia, if I gave any thought 
115 to cause and effect. I would find hernia in place where herhia 
occurs. By hernia I mean rupture. If there was any rupt- 
ure I would discover that outside the body. Duodenitis might have 
all those symptoms. I would have to discover the cause of the dis- 
ase before I could locate the disease. All those things would come 
up for consideration with those symptoms, as to hernia, enlargement 
of the bowels, obstruction of the bowels, &c. It would be a pretty 
sure demonstration that there was an obstruction of the bowels if 
nothing would pass through them. 
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Redirect examination : 

That would be all done away with if fecal matter passed 
through him. 

@. Supposing that there was found no obstruction in the autopsy, 
from the duodenum to the end of the canal, the anus, and that upon 
a microscopical examination no disease was found in the duodenum, 
would you say there was any obstruction ? 

A. No. 


Recross-examination : 


Q. Suppose after death four physicians should examine him and 
remove the entire duodenum, and should find in cutting it that one 
portion of it was apparently adhered—that is, the mucous surface 
had become adhered, so that they would not rub between the fingers 
like the other portions immediately in contact with it? 

A. That would not be an examination of that part of the in- 
It is a thick tissue and you can’t tell anything about it by 
rubbing on the outside of it. Even if the other portions did vield 
that would not be an examination at all. ‘I could not tell 
whether it was previous or without running something 
through it. I wouldn’t care if there were forty physicians 
there it wouldn’t affect my judgment. 


Thereupon the defendant rested its case, and the above and fore- 
going is all the testimony produced and offered by the defendant 


upon the trial of said cause. 


testine. 


116 


The plaintiff then recalled Dr. Darius Mason in rebuttal, who 
testified as follows: 


I have had some experience with the microscope and have prac- 
ticed with it more or less for thirty years, and have examined tis- 
sues and pathological specimens. I should consider it important 
to examine the preservative fluid if I were trying to ascertain 
whether there was an acute inflammation. <A brownish liquid and 
the debris necessarily contained in it is the product of inflammation. 
If the contents of the bowel lay in contact with the inner surface 
the evidences of inflammation would be somewhat dissipated. De- 
composition destroys tissue. It would not be useless to submit tis- 
sue toa microscopic examination to ascertain whether there had 
been-inflam mation there unless it was completely decomposed. De- 
composition commences first wherever there is inflammation. 

Q. Doctor, is it absolutely necessary in order to ascertain whether 
the mucous membranes are adhered, to insert a probe in the duo- 
denum ? 

A. I do not know that it would be absolutely necessary ; might 


use your finger. It seems to me you might use your eyes without 


using a probe. 
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Cross-examination: 


I should think if there was inflammation in any portion 

117 _=—of the intestine at the time of death, and before decomposi- 

tion, it would still be there, and you could see it with the 

microscope. Sometimes, however, appearances of acute inflamma- 

tion disappear very rapidly after death. I do not think inflamma- 

tion which causes death, and was present at the time of death, would 
entirely disappear. 

Thereupon the plaintiff recalled Doctor HirscHMAN: 


Q. Doctor, what effect would it have, in your opinion, on the mi- 
croscopical examination of an intestine to ascertain whether there 
was inflammation to throw away the brownish liquid that was found 


in the intestine ? 


Which question was objected to by the defendant as not rebuttal, 
and, secondly, because he has testified that he is pot a microscopical 
expert and does not use the microscope; which objections were over- 
ruled, and the defendant excepted. 


A. If such a liquor were poured out I should not think I were 
making a thorough microscopical examination. I should think 
some evidence of inflammation would disappear by the intervention 
of long time and by the intestinal contents being in contact with 
the inner surface of an intestine for four or five days. It was not 
necessary to introduce a probe into the adhered portion of the duo- 
denum to ascertain whether it had been adhered or not. It was a 
clear case. I should not have done so for fear of destroying the con- 
dition of things. My idea was to leave it just as I found it. The 
adhesion was apparent to the eye. 


118  Cross-examination: 


I do not prepare specimens for microscopical examination, and 
do not know how to do it. 


Thereupon the plaintiff rested, and the above and foregoing is 
all the evidence offered or received by either of the parties to the 
above cause. 

Thereupon the defendant, by its counsel, renewed its motion that 
the court direct the jury to return a verdict for the defendant, on 
the ground that there is no evidence to sustain a cause of action 
against the defendant; which motion was denied by the court, and 
defendant accepted. 

Thereupon the plaintiff, by permission of the court, amended her 
complaint as follows: By alleging that at the time of Doctor Barry’s 
death, and from that time, and for the balance of the year 1883 and 
including the time as provided for in the policy in which the said 
insurance was to be paid to the plaintiff herein, there were insured 
by it in class AA, the same class in which said Doctor Barry was 
at the time insured, 4,806 members or persons upon whom the de- 
fendant could have levied an assessment under its by-laws and rules 
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of the two dollars per head, and making an amount exceeding the 
plaintiff’s claim (of $5,000). 
Which amendment was objected to by the defendant. 


By the Court: The rule of the State court in that respect pre- 


rails here. The complaint may be amended so as to conform with 


the proof. 
Thereupon the defendant, by its counsel, demanded that the court 


submit a special verdict in this case, as provided by the rules in 
practice in the State of Wisconsin, and, as a question upon such 

special verdict, requested the court to submit the following 
119 question: “ Whether the death of Doctor Barry was caused 


by duodenitis ;” which demand was denied, and the defend- 
« ) 


ant excepted. 
Thereupon the defendant, by its counsel, asked the court to sub-: 


mit, in connection with the general verdict, the special question of 
whether the assured died of duodenitis; which request was denied, 
and defendant excepted. 

Thereupon the defendant, by its counsel, requested the court to 
charge the jury as follows: 

First. It appears from the evidence in this case that by the policy 
im suit the defendant company accepted John 8S. Barry as a member 
of class AA, and in effect agreed to levy an assessment of two dol- 
lars upon each member of said class, and to pay the same to the 
plaintiff if said John S. Barry should die of bodily injuries, effected 
through external, violent, and accidental means, but in no event to 
pay more than $5,000. Before the plaintiff can recover in this case 
she must show that the defendant, when it received the proof of 
death, on or about July 15th, 1883, either had cash on hand belong- 
ing to class AA or levied an assessment upon the members, and by 
that means the defendant received money which belonged to class 
AA. By the evidence in suit it appears that there were over 4,000 
members belonging to class AA during the months of June and 
July, 1883, who were subject to assessment of two dollars per man, 
and that on June Ist, 1883, an assessment was made upon metnbers 
belonging to class AA, and that on June 29th, 1883, the defendant 
had on hand $2,060.15 belonging to class AA, and that an assess- 
ment was then pending and in process of collection. This evidence 

does not show any cash on hand belonging to class AA on 
120 July 15th or at any later date, nor is there any other evi- 
dence in the case which would show that fact or that any as- 
sessment was levied; therefore the plaintiff cannot recover in this 
action, and you are instructed to return a verdict for the defendant. 


Which instruction the court refused to give, and the defendant 
excepted. 

Second. That the jury find for the defendant. 

Which instruction the court refused to give, and the defendant 


excepted. 
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Third. That no cause of action is stated in the complaint, and 
you must therefore find for the defendant. 

Which instruction the court refused to give, and the defendant 
excepted. 


Fourth. That no accident within the true intent and meaning of 
the policy occurred to Doctor Barry. Therefore you must return a 
verdict for the defendant. 

Which instruction the court refused to give, and the defendant 
excepted. 


Fifth. That if vou find that the alleged injury was not sustained 
by Doctor Barry, then your verdict must be for the defendant. 


Which instruction the court refused to give, except as contained 
in the general charge, and the defendant excepted. 


Sixth. That if you find the injury was not effected through violent 
means your verdict must be for the defendant. 


Which instruction the court refused to give, except as contained 
in the general eharge, and the defendant excepted. 


Seventh. That if you find the injury was not effected through 
accidental means your verdict must be for the defendant. 


Which instruction the court refused to give, except as con- 
121 tained in the general charge, and the defendant excepted. 


Eighth. That if you find the injury was not effected through ex- 
ternal means your verdict must be for the defendant. 


Which instruction the court refused to give, except as contained 
in the general charge, and the defendant excepted. 


Ninth. If you find that death occurred directly or indirectly in 
consequetice of disease or bodily infirmity your verdict must be for 
the defendant. 

Which instruction the court refused to give, except as contained 
in the general charge, and the defendant excepted. 


Tenth. If you find that death occurred partly or wholly from dis- 
ease your verdict must be for the defendant. 


Which instruction the court refused to give, except as contained 
in the general charge, and the defendant excepted. 


Eleventh. If you find that Doctor Barry did not die from duode- 
nitis then your verdict must be for the defendant. 


Which instruction the court refused to give, except as contained 
in the general charge, and the defendant excepted. 


Twelfth. You are instructed that Doctor John S. Barry did not 
die from duodenitis. 
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Whicl: instruction the court refused to give, and the defendant 
excepted. 


Thirteenth. If you find that Doctor Barry in jumping alighted 
squarely on his feet, without falling, your verdict must be for the 
defendant. 


Which instruction the court refused to give, and defendant ex- 
cepted. 


Fourteenth. If you find that the alleged jump did not result in 
the obstruction or occlusion of the duodenum then your verdict 
must be for the defendant. : 


122 Which instruction the court refused to give, and the de- 
fendant excepted. 


Fifteenth. You are not at liberty to speculate as to what occurred 
in this jump, but you must be governed by the evidence of witnesses 
on the trial. 


Which instruction the court refused to give, except as contained 
in the general charge, and the defendant excepted. 


Sixteenth. There is no evidence of any wrenching, twisting, or 
straining of the body in said jumping. 


Which instruction the court refused to give, and defendant ex- 
cepted. 


Seventeenth. Considering the character of the injury alleged in 
this case and the difficulty attending its proper investigation, great 
weight should be given by the jury to the opinion of scientific wit- 
nesses accustomed to investigate the causes and effects of injury to 
the alimentary canal, and a distinction should be made in favor of 
the opinion of those accustomed to use the most perfect instruments 
und processes and who are acquainted with the most recent discov- 
eries in science and the most perfect methods of treatment and in- 
vestigation. 


Which instruction the court refused to give, and defendant ex- 
cepted. 


123 Thereupon the judge charged the jury as follows, to wit: 


GENTLEMEN OF THE JuRY: On the 23rd day of June, 1882, the 
defendant association issued to John S. Barry, then residing at 
Vulcan, Michigan, but since deceased, what may be termed a certifi- 
cate or contract of insurance, by which it was provided as follows: 

“ This.certificate witnesseth: That the United States Mutual Acci- 
dent Association, in consideration of the warranties and agreements 
made to them in the application for membership and of the sum of 
four dollars, do hereby accept John S. Barry, by occupation, pro- 
fession, or employment a physician, residing in Valecan, State of 


Michigan, as a member in division AA of said association, subject 


to all the requirements and entitled to all the benefits thereof. 
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“The principal sum represented by the payment of two dollars 
by each member in division AA of the association as provided in 
the by-laws (which sum, however, is not to exceed five thousand 
dollars) to be paid to Theresa A. Barry (his wife), if surviving (in 
the event of the prior death of said beneficiaries or any of them 
said sum shall be paid as provided in the by-laws), within sixty 
days after sufficient proof that said member, at any time within the 
continuance of membership, shall have sustained bodily injuries 
effected through external, violent, and accidental means within the 
intent and meaning of the by-laws of said association and the con- 
ditions hereunto annexed, and such injuries alone shall have oc- 
easioned death within ninety days from the happening there- 

of.” 
124 This is a suit brought by the beneficiary named in the cer- 
tificate to recover the amount of the insurance. 

It is alleged that the deceased sustained an injury within the 
meaning of the certificate on the 20th day of June, 1885, and it is 
proved that he died on the 29th day of that month. 

There is no question, therefore, that if he was injured as claimed 
he died within the time after the alleged injury named in the 
policy; nor is there any question that the policy was in force at 
the time of his death. 

By the terms of the certificate it was provided, as already stated, 
that to entitle the beneficiary to the sum of five thousand dollars 
the death should be occasioned by bodily injuries alone effected 
through external, violent, and accidental means; also that the 
benefits of the insurance should not extend to any injury of which 
there was no external and visible sign, nor to any injury happening, 
directly or indirectly, in consequence of disease, nor to any death or 
disability caused wholly or in part by bodily infirmities or disease 
existing prior or subsequent to the date of the certificate, nor to any 
case except where the injury was the proximate or sole cause of the 
disability or death. 

The issue between the parties may be briefly stated: It is claimed 
by the plaintiff that on the occasion mentioned by Dr. Hirschmann, 
when the deceased was at Iron Mountain, he sustained an injury by 
jumping from a platform to the ground; that this injury was ef- 

fected by such means as are mentioned in the certificate; that 
125 __ the deceased, at the time of the alleged accident, was in sound 

physical condition and in robust health, and that the alleged 
injury was the proximate and sole cause of death. 

The defendant, on the other hand, denies that the deceased sus- 
tained any injury that was effected through accidental means, and 
also contends that if any injury was sustained it was one of which 
there was no external or visible sign within the meaning of the 
policy, and that the supposed injury was not the cause of the death 
of the deceased, but that he died from natural causes. The case, 
therefore, resolves itself into three points of inquiry: 

First. Did Dr. Barry sustain internal injury by his jump, from 
the platform on the occasion testified to by Dr. Hirschmann ? 

Second. If he did sustain injury as alleged, was it effected through 
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external, violent, and accidental means within the sense and mean- 
ing of this certificate, and was it an injury of which there was an 
external and visible sign ? 

Third. If he was injured as claimed, was that injury the proxi- 
mate cause of his death ? 

To entitle the plaintiff to a verdict, each and all of these questions 
must be answered by you in the affirmative, and if, under the testi- 
mony, either one of them must be negatively answered, then your 
verdict must be for the defendant. 

The first question (viz., Was the deceased, Dr. Barry, injured by 
jumping from the platform?) is so entirely a question of fact, to be 
determined upon the testimony, that the court must submit it with- 

out discussion to your determination. In passing upon the 
126 question you will consider all the circumstances of the ocecur- 

rence as laid before you in the testimony; the apparent pre- 
vious physical condition of Dr. Barry; the subsequent occurrences 
and circumstances tending to show the change in his condition ; 
the relation in time which the first developments of any trouble bore 
to the time when he jumped from the platform; the nature of his 
last sickness and the symptoms disclosed in its progress and termina- 
tion. 

Thereupon the said defendant excepted to the following portion 
of said charge, as follows: The first question (viz., Was the deceased, 
Dr. Barry, injured by jumping from the platform?) is so entirely a 
fact to be determined upon the testimony that the court must sub- 
mit it without discussion to your determination. In passing upon 
the question you will consider all the circumstances of the occur- 
rence as laid before you in the testimony; the apparent previous 
physical condition of Dr. Barry; the subsequent occurrences and 
circumstances tending to show the change in his condition; the re- 
lation in time which tie first developments of any trouble bore to 
the time when he jumped from the platform ; the nature of his last 
sickness and the symptoms disclosed in its progress and termina- 
tion. 

Further, you will enquire what evidence, if any, did the post-mor- 
tem examination and any and all subsequent examinations of the 
parts alleged to have been the seat of the supposed injury furnish of 
an actual physical injury; what connection, if any, does there or 
does there not appear to be between the act of jumping from the 
platform and the subsequent events and circumstances which cul- 
minated in death, including the result, as you shall find it to be, of 
the post-mortem investigations. The question is before you in the 
light of all proven facts for determination; the court cannot indi- 
cate any opinion upon it without invading your exclusive province; 
and by your ascertainment of the facts the parties must be 

bound. 
127 Thereupon the said defendant excepted to the following 
portion of said charge, as follows: What connection, if any, 
does there or does there not appear to be between the act of Jump- 
ing from the platform and the subsequent events and circumstances 
which culminated in death, including the result, as you shall find it 
I—240 
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to be, of the post-mortem investigations? The question is before 
you in the light of all proven facts for determination. The court 
cannot indicate any opinion upon it without invading your exclu- 
sive province, and by your ascertainment of the facts the parties 
must be bound. 

There is presented in the case a train of circumstances. Do they 
or not, so to speak, form a chain connecting the ultimate result with 
such a previous cause as is alleged? Was the act of Jumping from 
the platform adequate or inadequate to produce an internal injury ? 
Thus you may properly pursue the enquiry, guided by and keeping 
within the limits of the testimony. 

Thereupon the said defendant excepted to the following portion 
of said charge, as follows: There is presented in the case a train of 
circumstances. Do they or not, so to speak, form a chain connect- 
ing the ultimnate result with such a previous cause as is alleged ? 
Was the act of jumping from the platform adequate or inadequate 
to produce an internal injury? Thus you may properly pursue the 
enquiry, guided by and keeping within the limits of the testimony. 

If you find that injury was sustained, then the next question is, 
Was it effected through external, violent, and accidental means? 
This is a pivotal point in the case, and therefore vitally important. 
The means must have been external, violent, and accidenta!. Did 
an accident occur in the means through which the alleged bodily 
injury was effected ? 

The jumping off the platform was the means by which the injury, 
if any was sustained, was caused. 

Thereupon the said defendant excepted to the following portion 
of said charge, as follows: The jumping off the platform was the 
means by which the injury, if any was sustained, was caused. 

Now, was there anything accidental, unforeseen, involun- 
128 itary, unexpected in the act of jumping from the time the de- 
ceased left the platform until he alighted on the ground ? 

Thereupon the said defendant excepted to the following portion 
of said charge as follows: Now, was there anything accidental, un- 
foreseen, involuntary, unexpected in the act of jumping, from the 
time the deceased left the platform until he alighted on the ground? 

The term accidental is here used in its ordinary, popular sense, 
and in that sense it means “happening by chance; unexpectedly 

‘taking place; not according to the usual course of things,” or not as 
expected. 

Thereupon the said defendant excepted to the following portion 
of said charge as follows: The term accidenta! is here used in its 
ordinary, popular sense, and in that sense it means “ happening by 
chance; unexpectedly taking place; not according to the usual 
course of things,” or not as expected. 

In other words, if a result is such as follows from ordinary means 
voluntarily employed in a not unusual or unexpected way, then, I 
suppose, it cannot be called a result effected by accidental means. 

Thereupon the said defendant excepted to the following portion 
of said charge as follows: In other words, if a result is such as fol- 
lows from ordinary means voluntarily employed in a not unusual 
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or unexpected way, then, I suppose, it cannot be called a result 
effected by accidental means. 

But if in the act which precedes the injury something unforeseen, 
unexpected, unusual occurs which produces the injury, then the in- 
jury has resulted from the accident or through accidental means. 

Thereupon the said defendant excepted to the following portion 
of said charge as follows: But if in the act which precedes the in- 
jury something unforeseen, unexpected, unusual occurs which pro- 
duces the injury, then the injury has resulted from the accident or 
through accidental means. 

We understand from the testimony without question that 
129 the deceased Jumped from the platform with his eyes open, 
for his own convenience, in the free exercise of his choice 
and not from any perilous necessity. He encountered no obstacle 
in jumping and he alighted on the ground in an erect posture. So 
far we proceed without difficulty; but you must go further and in- 
quire, and here is the precise point on which the question turns: 
Was there or not any unexpected or unforeseen or involuntary 
movement of the body from the time Dr. Barry left the platform 
until he reached the ground or in the act of alighting? Did he or 
not alight.on the ground just as he intended todo? Did he accom- 
plish just what he intended to, in the way he intended to? Did he 
or not unexpectedly lose or relax his self-control in his downward 
movement? Did his feet strike the ground as he intended or ex- 
pected or did they not? Did he or not miscalculate the distance, 
and was there or not any involuntary turning of the body in the 
downward movement or in the act of alighting on the ground? 
These are points directly pertinent to the question in hand. 

Thereupon the said defendant excepted to the following portion 
of said charge, as follows: 

We understand from the testimony without question that the de- 
ceased jumped from the platform with his eyes open, for his own 
convenience, in the free exercise of his choice, and not from any 
perilous necessity. He encountered no obstacle in jumping and he 
alighted on the ground in an erect posture. So far we proceed with- 
out difficulty. But you must go further and inquire, and here is 
the precise point on which the question turns: Was there or not 
any unexpected or unforeseen or involuntary movement of the body 
from the time Dr. Barry left the platform until he reached the ground 
or in the act of alighting? Did he or not alight on the ground just 
as he intended to do? Did he accomplish just what he intended to, 
in the way he intended to? Did he or not unexpectedly lose or re- 
lax his self-control in his downward movement? Did his feet strike 
the ground as he intended or expected or did they not? Did heor 
not miscaleulate the distance and was there or not any involuntary 
turning of the body in the downward movement or in the act of 
alighting on the ground? These are points directly pertinent to the 

question in hand. 
130 And I instruct you thatif Dr. Barry jumped from the plat- 
form and alighted on the ground in the way he intended to 
do, and nothing unforeseen, unexpected, or involuntary occurred 
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changing or affecting the downward movement of his body as he 
expected or would naturally expect such a movement to be made, 
or causing him to strike the ground in any different way or position 
from that which he anticipated or would naturally anticipate, then 
any resulting injury was not effected through any accidental means. 
But if in jumping or alighting on the ground there occurred, from 
any cause, any unforeseen or involuntary movement, turn, or strain 
of the body which brought about the alleged injury, or if there oc- 
curred any unforeseen circumstance which interfered with or changed 
such a downward movement as he expected to make or as it would 
be natural to expect under such circumstances, and as caused him to 
alight on the. ground in a different position or way from that which 
he intended or expected, and injury thereby resulted, then the injury 
would be attributable to accidental means. 

Thereupon the said defendant excepted to the following portion 
of said charge, as follows: But if in jumping or alighting on the 
ground there occurred, from any cause, any unforeseen or involun- 
tary movement, turn, or strain of the body which brought about the 
alleged injury, or if there occurred any unforeseen circumstance 
which interfered with or changed such a downward movement as 
he expected to make or as it would be natural to expect under such 
circumstances, and as caused him to alight on the ground in a differ- 
ent position or way from that which he intended or expected, and 
injury thereby resulted, then the injury would be attributable to ac- 
cidental means. 

Of course it is be presumed that he expected to reach the ground 
safely and without injury. Now, to simplify the question and ap- 

ply to its consideration a common-sense rule, did anything, by 
131 chance or not as expected, happen in the act of jumping or 

striking the ground which caused an accident? This, I think, 
is the test by which you should be governed in determining 
whether the alleged injury, if any was sustained, was or was not ef- 
fected through accidental means. 

Thereupon the said defendant excepted to the following portion of 
said charge as follows: Now, to simplify the question and apply to 
its consideration a common-sense rule, did anything, by chance or 
not as expected, happen in the act of jumping or striking the ground 
which caused an accident? This, I think, is the test by which you 
should be governed in determining whether the alleged injury, if 
any was sustained, was or was not effected through accidental 
means. 

You have the testimony in relation to the occurrence which it is 
claimed by the plaintiff produced in Dr. Barry a mortal injury. 
Taking it all into consideration and applying to the facts the in- 
struction of the court, you will determine whether, if any injury 
was sustained, it was effected through external, violent, and acci- 
dental means. The defendant claims that if Dr. Barry did sustain 
injury it was one of which there was no external and visible sign 
within the meaning of the certificate of insurance, and therefore 
that the plaintiff is not entitled to recover. Counsel are understood 
to contend that no recovery could be had under a certificate of in- 
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surance in the form and terms of this one, if the injury was wholly 
internal. In that view the court cannot concur. It is true there 
must be an external and visible sign of the injury, but it does not 
necessarily follow from that that the injury must be external. That 
is not the meaning or construction of the certificate. Such an 
interpretation of the contract would, in the opinion of the 
court, sacrifice substance to shadow and convert the contract 

itself into a snare and instrument for the destruc- 
132. tion of valuable rights. Visible signs of injury within the 

meaning of this certificate are not to be confined to broken 
limbs or bruises on the surface of the body. There may be other 
external indications or evidence which are visible signs of internal 
injury. Complaint of pain is not a visible sign, because pain you 
cannot see. Complaint of internal soreness is not such a sign, for 
that you cannot see, but if the internal injury produces, for ex- 
ample, a pale and sickly look in the face, if it causes vomiting or 
retching or bloody or unnatural discharges from the bowels, if, in 
short, it sends forth to the observation of the eye in the struggle of 
nature any signs of the injury, then those are external and visible 
signs, provided they are the direct results of the injury, and with 
this understanding of the meaning of the certificate of insurance and 
upon the evidence you will say whether, if Dr. Barry was injured 
as claimed, there were or were not external and visible signs of the 
injury, and the determination of this point will involve the considera- 
tion of the question whether what are claimed here to have been 
external and visible signs were, in fact, produced by—were the re- 
sult of—the injury, if any was sustained. 

Thereupon the said defendant excepted to the following portion 
of said charge as follows: Counsel are understood to contend that no 
recovery could be had under a certificate of insurance in the form 
and terms of this one if the injury was wholly internal. In that view 
the court cannot concur. It is true there must be an external and 
visible sign of the injury, but it does not necessarily follow from that 
that the injury must be external; that is not the meaning or con- 
struction of the certificate. Such an interpretation of the contract 
would, in the opinion of the court, sacrifice substance to shadow and 
convert the contract itself into a snare, an instrument for the de- 
struction of valuable rights. Visible signs of injury within the 
meaning of this certificate are not to be confined to broken limbs or 
bruises on the surface of the body. There may be other external 
indications or evidence which are visible signs of internal injury. 
Complaint of pain is not a visible sign, because pain you cannot see. 
Complaint of internal soreness is not such a sign, for that you can- 
not see, but if the internal injury produces, for example, a pale and 
sickly look in the face,if it causes vomiting or retching or bloody 

or unnatural discharges from the bowels, if, in short, it 
133 sends forth to the observation of the eye in the struggle of 
nature any signs of the injury, then those are external and 
visible signs, provided they are the direct results of the injury, and 
with this understanding of the meaning of the certificate of insur- 
auce and upon the evidence you will say whether, if Dr. Barry was 
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injured as claimed, there were or were not external and visible signs 
of the injury, and the determination of this point will involve the 
consideration of the question whether what are claimed here to have 
been external and visible signs were, in fact, produced by—were the 
result of—the injury, if any was sustained. 

The next question is, If Dr. Barry was injured as claimed, was the 
injury the sole or proximate cause of his death? Interpreting end 
enforcing the certificate of insurance according to its letter and 
spirit, it must be held that if any other cause than the alleged injury 
produced death there can be no recovery, in that to entitle the 
plaintiff to recover you must be satisfied that the alleged injury was 
the proximate cause of death. Whether a cause is proximate or 
remote does not depend alone upon the closeness in the order of 
time in which certain things occur. An efficient, adequate cause 
being found,— must be deemed the true cause unless some other cause 
not incidental to it, but independent of it, is shown to have intervened 
between it and the result. If, for example, the deceased sustained in- 
jury to an internal organ, and that necessarily produced inflamma- 
tion, and that produced a disordered condition of the injured part, 
whereby other orgaus of the body could not perform their natural and 
usual functions and in consequence the injured person died, the death 
could be properly attributed to the original injury. In other words, 
if these results follow the injury as its necessary consequence and 
would not have taken place had it not been for the injury, then I 
think the injury could be said to be the proximate or sole cause of 

death ; but if an independent disease or disorder supervened 
134 upon the injury, if there was an injury—I mean a disease or 

derangement of the parts not necessarily produced by the 
injury—or if the alleged injury merely brought into activity a then 
existing, but dormant, disorder or disease and the death of the de- 
ceased resulted wholly or in part from such disease, then it could 
not be said that the injury was the sole or proximate cause of deatia. 

It is claimed by the plaintiff-that the supposed jar or shock said to 
have been produced by jumping from the platform caused some dis- 
placement in the duodenum; that it became occluded, to use the 
expression that has been used by witnesses; that there was constric- 
tion and occlusion of that intestine which was accompanied with 
consequent inflammation—in short, that the deceased had duodenitis 
as the direct result of the alleged original injury, and in consequence 
died. This contention is urged upon all the circumstances of the 
case and upon the testimony offered by the plaintiff tending to show 
the symptoms which accompanied the last sickness, the diagnosis of 
the case made by attending physicians, and the alleged developments 
of the autopsy. It iscontended in behalf of the defendant that there 
was no constriction, occlusion, or inflammation of the duodenum ; 


that the decased did not have duodenitis, and that no physical in- . 


jury is shown to have resulted from jumping from the platform. 
This claim is based upon the contention that the various symptoms 
manifested in the last sickness of the deceased were consistent with 
natural causes, with some undiscovered organic trouble not occa- 
sioned by violence or sudden injury; that the conclusions of 
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135 the physicians who made the post-mortem examination were 

erroneous, and that the microscopic examination of the parts 
in New York demonstrated such alleged error. Concerning the 
microscopic test made in New York by Dr. Carpenter, the plaintiff 
contends that it is not reliable and should not be accepted for rea- 
sons urged in argument and which I need not repeat. 

Now, between these conflicting claims, weighing and giving due 
consideration to all the testimony, you must judge. If the deceased 
died of some disease or disorder not necessarily resulting from the 
original injury, if there was an injury, then the defendant is not 
liable under this certificate of insurance; but if the deceased re- 
ceived an internal injury which in direct course produced duodenitis, 
and thereby caused his death, then the injury was the proximate 
cause of death. 

In considering this case you ought not to adopt theories without 
proof nor to substitute bare possibility for positive evidence of facts 
testified to by credible witnesses. Mere possibilities, conjectures, or 
theories should not be allowed to take the piace of evidence; where 
the weight of creditable testimony proves the existence of a fact it 
should be accepted as a fact in the case. 

Where, if at all, proof is wanting and the deficiency remains 
throughout the case, the allegation of fact should be deemed not 
established. 

There has been considerable testimony given by physicians, what 
we call expert testimony, and in the consideration of that testi- 
mony it is your province to determine which of these medical wit- 
nesses is right in his statement, opinion, or judgment. It is purely 

a question of fact for you which of these physicians was 
136 most competent to form a judgment as to the cause of Dr. 

Barry’s death. Who has had the best opportunities for form- 
ing a judgment as to the cause of death ? 

All this is to be taken into consideration by you in weighing and 
deliberating upon this evidence. 

It has been shown upon cross-examination of one of the defend- 
ant’s witnesses, Dr. Carpenter, that he has received compensation as 
an expert witness for his attendance here upon a former trial of this 
case. The court deems it its duty to say to you that if in good 
faith, without any corrupt or improper motive, compensation has 
been made to Dr. Carpenter in the way of defraying his expenses, 
or to recompense him for loss of time, that was entirely proper. 
Of course, in a case where there is a corrupt or improper motive In 
so doing, it would be otherwise. 

I am asked to instruct you, gentlemen, that before the plaintiff 
can recover she must show that when the defendant received the 

roofs of death, on or about July 15, 1883, it either had cash on 
ene belonging to class AA; or that it levied an assessment upon 
the members, and by that means the defendant received money 
which belonged to class AA. This construction of the certificate is 
upon the theory that to entitle the plaintiff to recover it is essential 
to show either that it had money on hand with which to meet this 
loss or that it has made an assessment from which the loss can be 


paid. 
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Subscribed and sworn to before me this 30th day of January, A.~ 


D. 1886. 
A. BIRKES, 
Justice of Sup. Court. 


UNITED STATES OF AMERICA. 


SouTHERN District or New YORK, Bia 
141 City & County of New York, pats 


Elijah S. Parker, being duly sworn, deposes and says that he is 
worth the sum of ten thousand dollars ($10,000.00) over and above 
all just debts and liabilities and exemptions. 

EK. S. PARKER. 


Subscribed and sworn to before me this 2nd day of February, A. 


D. 1886. 
JAMES M. LACHENDE, 
Notary Public, N. Y. Co. 


UNITED STATES OF AMERICA. 


SouTHERN District oF NEw YorK, |... P 
City & County of New York, * Sepa 
I, Timothy Griffith, the clerk of the United States circuit court 
for the southern district of New York, do herebv certify that I have 
examined the above bond and have satisfied myself that the sure- 
ties above named are each worth the sum of ten thousand dollars 
($10,000.00) over and above his just debts and liabilities and exemp- 
tions, and that the same is good and sufficient security for the judg- 
ment mentioned in said bond. 
New York, this 10th day of January, A. D. 1886. 
[SEAL ] TIMOTHY GRIFFITH, 
Clerk of the United States Circuit Court for the 
Southern District of New York. 


= -— 


(Endorsed :) Approved. Chas. E. Dyer, judge. ) 


Whereupon it is ordered that execution be superseded and 
142 a writ of error and citation issued and copy of said writ of 
error lodged fer the defendant in error. 
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143. Unirep STATES OF AMERICA, ; 
Eastern District of Wisconsin, 


I, Edward Kurtz, clerk of the circuit court of the United States of 
America for the eastern district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with their 
originals, now on file and remaining of record in my office, and that 
they are true copies of such originals and correct transcripts there- 
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from, being a transcript of record in the case of Theresa A. Barry vs. 
The United States Mutual Accident Association. 

In testimony whereof I have hereunto set my hand and duly af- 
fixed the seal of the said court, at the city of Milwaukee, in said dis- 
trict, this first day of March, in the year of our Lord one thousand 
eight hundred and eighty-six, and of the Independence of the United 
States the 110th. 


[Seal U.S. Circuit Court, Eastern District Wisconsin. ] 


EDWARD KURTZ, Clerk. 
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The President of the United States of America to the judges of the 
circuit court of the United States of America for the eastern dis- 
trict of Wisconsin, Greeting: 

[Seal U.S. Circuit Court, Eastern District Wisconsin. ] 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said circuit court of the United 
States of America for the eastern district of Wisconsin, before you, 
between Theresa A. Barry, plaintiff, and The United States Mutual 
Accident Association, defendant, a manifest error hath happened, to 
the great damage of the said The United States Mutual Accident As- 
sociation, as by the complaint appears, and it being fit that the 
error, if any there hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, you are 
hereby commanded, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send tlhe record and. proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ,so that you have the 
same at Washington on the second Monday of October next, in the 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error that of right 
and according to law and custom of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this sixteenth day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 
eighty-six, and of the Independence of the United States the 110th. 

EDWARD KURTZ, 
Clerk U. 8S. Circuit Court, East’'n Dist. Wis. 


[Endorsed :] Filed February 16, 1886. Edw. Kurtz, clerk. 
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(seaL.] To Theresa A. Barry, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 


_— 
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the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for 


the eastern district of Wisconsin, wherein The United States Mutual 
Accident Association is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected and speedy justice 
done to the parties in that behalf. 

Witness the Honorable Charles E. Dyer, district judge of the 
United States for the eastern district of Wisconsin, at the city of 
Milwaukee, in said district, this sixteenth day of February, A. D. 
1886, and of the Indepvendence of the United States the 110th. 

CHAS. E. DYER, Judge. 


I accept service of the above citation this 25th day of February, 
A. D. 1886. 
CHAS. M. BICE, 
Att'y for Deft in Error. 


Endorsed on cover: E. Wisconsin C. C. U. S. No. 240. The 
United States Mutual Accident Association, plaintiff in error, vs. 
Theresa A. Barry. Filed March 26, 1886. 


SUPREME GOURT OF THE UniTeD STATES 


OCTOBER TERM, 1888. 
No. 2L0. 


THE UNITED STATES MUTUAL ACCIDENT ASSO- 
CIATION, Plaintiff in Error, 


- 


vs 


THERESA A. BARRY, Defendant in Error. 


ARGUMENT FOR PLAINTIFF IN ERROR. 


FINCHES, LYNDE & MILLER, 
Attorneys for Plaintiff 


B. K. MILLER, Jr., 
Of Counsel. 


ED. KEOGH, PRINTER, NEW INSURANCE SUILDING, BROADWAY, MA WAUKEE. 


in G. 5. Supreme Court. 


THE U.S. MUTUAL ACCIDENT AS- 
SOCIATION, 


Plaintiff in Errer, 


THERESA A. BARRY, 


Defendant in Error. 


S, 


FACTS. 


e 
T. A. Barry brought her action in the County Court for Mil- 


waukee County, Wisconsin, whence it was removed to the U. S. 


Circuit Court for the Eastern District of Wisconsin. 


S| COMPLAINT. (Record pp. 5-6.) 


The complaint alleges that June 23, 1882, the defendant made, 
executed and delivered its policy of insurance to one John S. 
Barry, insuring him against death caused by accident or bodily 
injuries happening to him effected through external, violent or 
accidental means, in the sum of $5,000, for such time as he 
should continue to pay assessments; that in case of death of 
said Barry, by accident as aforesaid, it would, upon receiving 
proofs, etc., pay said sum to this plaintiff. That June 20, 1883, 
said Barry while attending to his professional duties and wholly 
without his fault, it became necessary for him to step or jump 
from a platform (or walk) to the ground beneath, about 4 feet, 
and in doing so and in lighting upon said ground he unexpectedly 
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received an accidental jar and sudden wrenching of his body, 
caused by said jump or step downward and by coming in con- 
tact with the ground. That said jarring of his person and 
wrenching of his body was the immediate cause of and directly 
produced a stricture of the duodenum, from the effects of which 
said Barry continued to grow worse until June 29, 1883, when he 
died. That proper-proofs were furnished July 15, 1883, and de- 
fendant has not paid and refuses to. Judgment for $5,000 de- 


manded. 


AMENDMENT TO COMPLAINT. (Record p. 60.) 


After the evidence was all in the plaintiff by permission of the 
Court against the objection of the defendant amended her com- 
plaint by alleging: 

At the time of Dr. Barry’s death and from that time and for 
the balance of the year 1883, and including the time as provided 
for in the policy in which the said insurance was to be paid to 
the plaintiff herein, there were insured by it in Class AA, the 
same class in which said Dr. Barry was at’ the time insured, 
4,806 members or persons upon whom the defendant could have 
levied an assessment under its by-laws and rules of the $2 per 
head, and making an amount exceeding the plaintiff's claim of 
$5,000. 


POLICY OF INSURANCE. (Record pp. 2-5.) 
DIvistON AA. $5,000. 


The U.S. Mutual Accident Association of the City of New York. 

The certificate witnesseth, that the U. S. Mutual Accident As- 
sociation * * hereby accepts John S. Barry * * as a 
member in Division AA * *_ subject to all the requirements 
and entitled to all the benefits thereof. 

The principal sum represented by the payment of $2 by each 
member in Division AA of the Association, as provided in the 
by-laws (not to exceed $5,000), to be paid to Theresa A. Barry 
(his wife) * * within sixty days after sufficient proof that 


ANNIE MO, 


said member * *_ shall have sustained bodily injuries ef- 
fected through external, violent anc accidental means, within the’ 
intent and meaning of the by-laws of the Association, and the 
conditions hereunto annexed, and such injuries alone shall have 


occasioned death. 


. Provided always that this certificate is issued and accepted 
subject to all the provisions, conditions, limitations and excep- 
tions herein contained or referred to, * * and, provided, al- 
ways that benefits under this certificate shail not extend to any 
bodily injury of which there shall be no external and visible sign, 
nor to any bodily injury happening directly or indirectly in con- 
sequence of disease nor to any death or disability which may 
have been caused wholly or in part by bodily infirmities or 
disease existing prior or subsequent to the date of this certificate, 
* * nor to any case except where the injury is the proximate 
or sole cause of * * death. 


* * x > * A * 


And these benefits shall not be held to extend * * to any 
cause of death * * unless the claimant * *_ shall estab- 
lish by direct and positive proof that the said death * * was 
caused by external, violent and accidental means, and was not 
the result of design either on the part of the member or of any 
other person. 

Signed, etc., June 23, 1882. 


BY-LAWS. (Record pp. 19-28.) 


Art. 1, § 3. The object of this Association is to collect and 
accumulate a fund to be held and used for the mutual benefit 


and protection of its members. 


Art. 7, § 1. Upon sufficient proof that a member of one of 
the divisions shall have * * f[died] * * the board of 
directors shall immediately order an assessment of $2 upon each . 
person who was a member of the division to which deceased be- 
longed at the time of his death, and shall pay the amount so 
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collected * * to the person * * designated [as] bene- 


ficiary. 


ANSWER. (Record pp. 7-8.) 


Defendant admits and alleges that it is a corporation duly incor- 
porated and organized * * as anaccident insurance company 
on the co-operative or assessment plan. 

The issuance of the certificate is admitted, and that J. S. 
Barry died June 2gth, 1883, and that defendant was notified of his 
death and that plaintiff has demanded and defendant has refused 
to pay said sum of $5,000. Then followed a denial of all other 


allegations. 


TRIAL. 


Defendant objected to any evidence under the complaint for 
the reason that it does not state facts sufficient to constitute a 
cause of action. 

Objection overruled; defendant excepted. 

Policy of insurance offered in evidence. 


TESTIMONY OF J]. R. PITCHER, SECRETARY OF DEFENDANT. 


June 23, 1882, there were 804 members in Division AA. 

June 23, 1883, there were 4,803 members in Division AA. 

June 23, 1884, there were 5,626 members in Division AA. 

During June and July, 1883, the defendant, in case of a death 
in Division AA could have levied a $2 assessment on at least 
4,803 members. If the defendant had desired to pay the loss 
occasioned by the death of John S. Barry the amount would 
have been $5,000. 

On June 29, 1883, defendant had on hand belonging to class 
AA $2,060.15. (p. 17.) 

Proofs of death. (p. 29.) 
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ATTENDING PHYSICIAN’S STATEMENT. 


Dr. Frederick L. Herschman: Was first consulted by [Dr. 
Barry] June 23, [1883], at 2 A. M. Examined his person. 


©. What, if any, external or visible sign did you find as to 
any personal bodily injury caused by external and accidental 
violence? 

A. A small lump (tumor) painful to the touch, in the right 
side below the stomach. This did not appear until about the 
third day 

Local symptoms. Pain, vomiting, sleeplessness, jaundice 
tenesmus. 

(). What in your opinion was the cause of death? 

A. Inanition and bile circulating in the blood. 


STATEMENT OF EYE-WITNESSES. (p. 30.) 


Drs. F. L. Herschman and J. A. Crowell: He was injured at 
Iron Mountain, Mich., June 22, 1883. An internal strain was 
the nature of his injury. To get out of the house we had to 
jump from a platform. Dr. Barry jumped first and came down 
quite hard—so much so that Dr. Crawell and I spoke of it. He 


said it did not hurt much. We drove home and he went to bed. 


‘TESTIMONY OF BENEFICIARY. (pp. 31-32.) 


T. A. Barry (wife): My husband, Dr. Barry, came home sick 
June 20, 1883, about 6 p. M. He was unusually pale—distressed 
looking—as though he were suffering. He tried to eat and 
drink. Sat at table about 5 minutes. He said his stomach was 
distressed. He was very sick. He was perfectly well up to that 
time. He wentto bed. He didn’t vomit till later in the even- 
ing. Dr. Jones arrived between 8 and g o’clock. He never re- 
tained anything on his stomach after that. He vomited every 
few minutes; it commenced a little before Dr. Jones got there. 
He vomited probably ten times aday, * * more frequently 


. 


rowards the last. He died June 29, 1883. We had Drs. Jones 


nnd Mirschmann and })r. Mason. of Milwaukee. 


N 


MCELROY SWORN FOR PLAINTIFF = (p. 3 


>4, 1883.] His face was greenish and 
and he was vomiting and retching almost con- 
was there. I called, frequently and sat up with 
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Testimony or Dr. F. L. HERSCHMAN. 
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vy (record pp. 33-41) tended to show that up to the 

iimess deceased had been a healthy man. That 
ied June 23, 1883. He there gives the details of 

n to establish an accident which we quote in 
Chere the witness testified that he attended Dr. 
aih and called upon him two to four times; that he 
fecal matter passing through him and that this 


ntestinal obstruction. (p. 35.) The physicians 


two days before his death made a diagnosis of inflammation of 


ufhcient to produce an obstruction which is called 
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The diagnosis of this witness was duodenitis. (p. 42. 


> 


tess assisted at post mortem. The duodenum 


m costricted or narrowed. (p. 36.) In his opin- 


body might be sufficient to produce a twisting or 


SS-EXAMINATION., 
any twisting of the duodenum. (p. 37.) The 
jenum was normal. In my practice I have never 
jodenum being twisted. I made no microscopical 


p 3 A 


Testimony or Dr. B. W. JONEs. 
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On cross-examination he testified the calibre of the intestine 
was normal and that the inflammation was catarrh4l. (p. 43.) 
()n re-direct examination he testified that there was no constric- 
tion of the duodenum, but it was closed by the swelling of the 
mucous membrane and that they didn’t see it on post mortem 
but concluded it from the symptoms. The swelling had dis- 


appeared. (p. 43.) 


TESTIMONY OF DR. MASON. 


He was called from Milwaukee to consult relative to the case. 
He saw deceased tour or five days before his death. (p. 43.) 

He concluded that Dr. Barry had inflammation of the duo- 
denum and that duodenitis might be produced by a jump or very 
severe jar of the body. (p. 44.) 

On cross-examination witness said this was the only case of 
duodenitis he ever saw. Witness was not at the post mortem. 


TESTIMONY FOR THE DEFENCE. 


Testimony of the attorney of the defendant, Wm. Bro. Smith, 
showed that he obtained from the physicians who had made 
the autopsy the duodenum and one or two other portions of the 
intestine of deceased. ‘That these specimens were put in a can 
of alcohol, tied up and sealed in the presence of the attending 
physician and delivered to Dr. Carpenter in New York. (p. 45.) 

Dr. Wesley M. Carpenter, Instructor in Pathological Labratory 
of New York, Curator of Bellevue Medical Hospital, New York, 
Fellow of the Royal Society of Physicians, etc., etc., identified 
the specimens. (p. 46.) He found a 7 inch piece of the duo- 
denum, 9% inches of the colon and a piece of the ilium, with 
part of the ascending colon. (p. 46.) He made careful exam- 
ination of all the pieces and they were all normal in size and 
every other respect except the ilium which was abnormally | 
small. He made probably 1oo sections from the duodenum and 
it was entirely normal and had never been the seat of inflamma- 
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tion. If there had been inflammation, evidence of it would not 
have disappeared. In his opinion duodenitis could not be caused 
by a jump as described. ‘The narrowness of the ilium was 
congenital; (p. 47.) ‘This duodenum was never the seat of 
inflammation or occlusion sufficient to cause death. (p. 48.) 
From his examination he should say death did not result from a 


constriction or occlusion of the duodenum. (p. 52.) 


The testimony of Dr. Francis Delafield, (p. 53), Dr. Kk. G. 
Janeway, (p. 54) and of Dr. E. F. Ward, (p. 55) was all to the 
same effect as the testimony of Dr. Carpenter, as was also the 
evidence of Dr. Solon Marks, (p. 55) and Dr. William Fox, 
(p. 57), both of Milwaukee. ‘They all agreed that duodeni- 
tis was not present and could not be caused as claimed by the 
plaintiff. 

When the testimony was closed, (p. 61), defendant demanded 
that the court submit a special verdict, and as provided by the 
rules of practice in the State of Wisconsin, and as a question 
upon such special verdict to submit the following question: 
“Whether the death of Dr. Barry was caused by duodenitis.”’ 
Which demands were refused and defendant excepted. 

Thereupon defendant asked the court to submit in connection 
with the general verdict the special question whether the assured 
died of duodenitis. Which request was denied and defendant 
excepted. 

[In other. words, evidence taken as a whole shows that one af- 
ternoon deceased jumped off a platform 3 to 5 -feet high and 
came down so hard as to attract the attention of those with him. 
That some time afterwards he drove home, and on his arrival 
was feeling sick and went to bed. A physician was called about 
2 or 3 A. M.the same night, and that deceased complained of 
pain in bowels, and from that time until he died, some nine days 
thereafter, he vomited and passed little fecal matter and died. 
The country physicians with Dr. Mason, of Milwaukee, made 
a diagnosis of duodenitis, and were confirmed in this conclusion 
by a hasty and apparently careless autopsy. Experts in New 
York deny positively that there was duodenitis or that it could 
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be caused as indicated. ‘The question was left to the jury which 
as usual decided in favor of the plaintiff. 


ASSIGNMENT OF ERRORS. 


1. Refusal of the trial court to submit a special verdict. 

2. Refusal of the trial court to restrict the case to the issues 
made up by the pleadings, viz., death from accident and result- 
ing duodenitis. 

3. Noevidence to support the verdict because no accident 
was shown. 

4. Plaintiffs not entitled to recover at law without proving an 


assessment of the members of defendant corporation. 


ARGUMENT. 
[. 


The Court erred in not directing a special verdict. 


R. S. of Wisconsin, 1887, § 2858, provides: 

“The Court in its discretion may, and when either party at 
or before the close of the testimony and before any argument 
to the jury is made or waived shall so request, the Court 
shal/ direct the jury to find a special verdict. Such ver- 
dict shall be prepared by the Court in the form of questions 
in writing, relating to only material issues of fact and ad- 
mitting a direct answer, to which the jury shall make answer 
in writing. 

The Court may also direct the jury, if they render a gen- 
eral verdict, to find in writing upon any particular question 
of fact, to be stated as aforesaid. 

In every action for the recovery of money only or specific 
real property, the jury may in their discretion when not 
otherwise directed by the Court render a general or a special 
verdict.” 

If requested in proper time it is obligatory upon the judge to 


submit a special verdict; “the Court sha// direct the jury to find 


a special verdict.” 
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In Schatz vs. Pfeil, 56 Wis., 434, (1883), the court say : 


‘Under section 2858 the court mus? direct the jury to find 
a special verdict on the whole case when such verdict is 
requested by either party as prescribed in said section.’ 


In Fenelon vs. Butts, 53 Wis., 352, (1881), the court say : 
“The Circuit Court committed no error in not directing 

the jury to find a special verdict under section 2858 R. S., 

for tt was not requested by etther party.” 

This is the general rule in states where a similar statute is in 
force. | 
“Where the statute provides that the court, at the request of 
either party, way submit certain questions to the jury. it lies 
within its discretion to submit them, and a refusal to do so is not 
erroneous. But if the word sfa// is used, the request is obliga- 
tory and must be complied with if the request has been made 
within the proper time.”’ 

Article by W. W. Thornton in 20 Am. Law. Rev. 377 and 


notes 3 and 4. 


This statute is binding upon the federal courts. 


Section 914, R. S. U. S., provides that ‘tthe practice, pleading, 
forms and modes of proceeding, in civil causes, other than 
equity and admiralty causes, in the Circuit and District Courts 
of the United States, must conform, as near as may be, to the 
practice, pleadings, forms and modes of proceeding existing at 
the time in like causes in the courts of record in the State 
within which such Circuit or District Courts are held.” 

“The act of Congress is to a large extent mandatory.” 
Indianapolis, etc., R. R. Co. vs. Horst, 93 U. S., 301. 

There are two forms of procedure in Wisconsin as in many 
other States. One of these is by an ordinary special verdict in 
which the jury decides all the facts and upon which a judgment 


nih cena he Bee ee Ss 


LL 


is rendered as in Easton vs. Hodges, 106 U. S., 411 (1882), where 
the Court say: 

“It is not necessary, in this opinion, to enter upon the examina- 
tion of those decisions, or to consider how far the local law con- 
trols in determining either the essential requisites of a special 
verdict in the courts of the United States, or the conditions un- 
der which a judgment will be presumed to have been supported 
by facts other than those set out in a special verdict.”’ 

The second method is by submitting a general verdict and 
adding certain special questions. 

In the case at bar a special verdict was demanded, and when 
that was refused a special finding was requested. 

The error assigned refers only to the refusal of the court to 
submit a special verdict. The refusal to submit a special find- 
ing in addition to the general verdict was clearly not error in view 
of the decisions in Indianapolis R. R. Co. vs. Horst, 93 U.5S., 
299 (1876), where the court say: ‘But where it [a state statute] 


prescribes the manner in which the judge shall discharge his 
duty in charging the jury, or the papers which he shall permit to 
go to them in their retirement as in Nudd vs. Burrows [g1 U.S., 
441, (1875)], er that he shall require the jury to answer special in- 
terrogatories in addition to their general verdict, as in this case, 
we hold that such provisions are not within the intent and 
meaning of the act of Congress, and have no application to the 
courts of the United States. These are all matters relating 
merely to the mode of submitting the case to the jury.” 

“The purpose of this statute (17 Stat., 197, § 5, R. S., § 914,)_ 
the court say in Nudd vs. Burrows, g1 U. S., 441, ‘is apparent 
upon its face.’ No analysis is necessary to reach it. It was to 
bring about uniformity in the law of procedure in the Federal 
and State Courts of the same locality. It had its origin in the 
code-enactments of many of the States. While in the Federal 
tribunals the common-law pleadings, forms and practice were 
adhered to, in the State courts of the same district—-the simpler 
forms of the local code prevailed. ‘This involved the necessity 
on the part of the bar of studying two distinct systems of reme- 
dial law and of practicing according to the wholly dissimilar re- 
quirements of both. The inconvenience of such a state of 
things was obvious. The evil was a serious one. It was the aim 
of the provision in question to remove it.” 
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It would seem, however, that a particular form of rendering a 
verdict was certainly a “form or mode of proceeding” within 
the true intent and meaning of the statute. 

In re Chateaugay Ore & Iron Co.,9 S. Ct. Reporter, 153, 
(1889) the court say: ‘It does not include state statutes requir- 
ing instructions to the jury to be reduced to writing, or those 
which permit such instructions, and certain papers read in 
evidence, to be taken by the jury when they retire, or those which 
require the jury to be directed, if they return a general verdict, 
to find specially upon particular questions of fact involved in the 
Issues.” 

In other words the statute cannot restrict the powers 
and privileges of the trial judge or limit him in the exercise of 
his power at common law or under the judiciary act. 

But submitting a special verdict does none of these things. 
‘The trial judge can instruct the jury. He even settles the ques- 
tions submitted to them and has the same full control over the 
verdict, parties and judgment that he always did. 

A special verdict is not an innovation of the codes; it was 
recognized at common law and used under the old forms of pro- 
cedure, although its origin is obscure. (20 Amer. L. Rev., p. 
367.) Itis aright the value of which could not be better exem- 


plified than in the case at bar. 


I]. 


The trial court erred in not restricting the case to the 
issues made up by the pleadings. 


The issue by the pleadings was “accidental death from duode- 
nitis.’”” The issue submitted by the court was accidental death 
from anything. 


The complaint (Record p. 6), alleges that deceased jumped off 
a low platform and “unexpectedly received an accidental jar and 
sudden wrenching of his body caused by said jump.” 

“That the said jarring of his person and wrenching of his 
body caused as aforesaid was the immediate cause of and di- 


eta Yep Sagal wd ease ge a es Bee RE Sa s d i ie 
tO a? 
. =o 


Paki) . 
ipa raat ee eee ty ee 3 ‘ 
Nie Ye Vike eee eb es SORT ae ashe ge, ee lata, Seg pak 


13 


rectly produced a stricture of the duodenum from the effects of 
wee ~ © thei ae.” 
The answer denies this. 


: So the issue certainly was whether the insured died of duo- 


denitis caused by an accident. 


Manabe Sate 


The proof of claim (Record p. 29), states that the injury was 
“Inflammation of duodenum from jarring (jump.)” 

The entire trial was taken up with the question of whether 
Dr. Barry died of duodenitis or not. If he didn’t die of that 
no one can say what he did die of. It was the only evidence 
which plaintiff claimed tended to prove an accident. 

At the close of the trial (Record p. 61.), defendants requested 
the court to submit the following question to the jury: ‘“‘Whether 
the death of Dr. Barry was caused by duodenitis; this demand 
was twice refused and defendant twice excepted. 

Defendant then demanded the following instruction to the 
jury (Record, p. 62, No. 11), “If you find that Dr. Barry did not 
die from duodenitis then your verdict must be for the defendant.” 
; This was refused and defendant excepted. 

; Defendant then requested an instruction that Dr. Barry did 
not die of duodenitis (Record p. 62, No. 12), which was likewise 
refused and an exception taken. 

The judge charged the jury (Record p. 64), in effect that if the 
assured sustained internal injury of any kind by his jump and 
died therefrom the plaintiff could recover. His exact words are: 

“The case therefore resolves itself into three points of inquiry: 

1. Did Dr. Barry sustain internal injury by his jump ? 
2. Was it effected through external, violent and acci- 


dental means * * of which there was an external and 
visible sign ? 
3. Was such injury the proximate cause of his death ? 


To entitle the plaintiff to a verdict each and all of these ques- 
tions must be answered by you in the affirmative. 


Record pp. 64-65. 


We objected to these rulings because the questions submitted 
to the jury were more comprehensive than the issues made by 


the pleadings. 
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By the pleadings the plaintiff's claim was for a death caused 
by duodenitis. ‘That the accident was to the duodenum. ‘The 
question left to the jury was in effect whether there was an internal 
injury at all which caused death. ‘This was a surprise to defen- 
dant. It was something of which the pleadings gave him no 
notice. Neither the proofs of loss nor the testimony made any 


such claim. 


: 
+ 
z 
ad 
#3 
y 
ee 
: 
B ty 
. 
AS 
aa 
nS 
* Sop 
dy 
eG 
es 
% 
b> Sit 
Me 
‘8S 
q ton 
1 
3. 
Se 
a 
rs 
if 
* 
ag 
Fs 
A 
Be. 
. 
& 
sg 
3 
- 
at 


[ft is a general rule that the allegata and probata must agree. 
[f a party plead with too great particularity he must make his 
proof accordingly. 

“Vet it often happens that when material matter is alleged 
with unnecessary detail of circumstances, the essential and 
non-essential parts of the statement are in their nature so 
connected as to be incapable of separation, and the opposite 
party is, therefore, entitled to include, under his traverse. 
the whole matter alleged. The consequence, evidently, 1s 
that the party who has pleaded with such unnecessary par- 
ticularity has to sustain an increased burden of proof, and 
incurs great danger of failure at the trial.” 

Stephens Pl., [*425.] 

“The statement of immaterial or irrelevant matter or al- 
legations, is not only censured, as creating unnecessary ex- 
pense, but also frequently aftords an advantage to the oppo- 
site party, either by affording him matter of objection on 
the ground of variance, or as rendering it incumbent on the 
party pleadings to adduce more evidence than would other- 
wise have been necessary. It is therefore of the greatest 
importance in pleading, to avoid any unnecessary statement 
of facts, as well as prolixity in the statement of those which 
may be necessary.” 

1 Chitty’s, Pl., 228. 


See also Bliss Code, Pl. (2nd ed.) p. 336, § 215. 


In other words plaintiff alleged an accidential injury to duo- 
denum. ‘The defendant denied such an accident. The proof 
was directed almost entirely to this question. The court left it’ 
generally to the jury to say whether there was any accidental in- 
jury of any kind; thus submitting to the jury questions not 
raised by the pleadings or covered by the evidence. 
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There was no evidence to support the verdict because no 
accident was shown. 


The policy was to insure Dr. Barry against death by accident, 
provided he 


“shall have sustained bodily injuries effected through exter- 
nal, violent and accidental means * * and such injuries 
alone shall have occasioned death.”’ 


Record pp. 2-3. 


“Provided, always, that benefits under this certificate shall 
not extend to hernia nor to any bodily injury of which there 
shall be no visible sign nor to any bodily injury happening 
directly or indirectly in consequence of disease nor to any 
death or disability which may have been caused wholly or in 
part by bodily infirmities or disease * * nor to any case 
except where the injury is ite proximate or sole cause of 
the disability or death * ° ° 
nor to any case of death or suena injury unless the claim- 
ant, under this certificatc, shall establish by direct and posi- 
tive proof that the said death or personal injury was caused 
by external, violent and accidental means . . 


Record pp. 3-4. 


[In this case there is absolutely no proof of an accident. 

The statement of an eye-witness is as follows: (Record p. 30.) 

(). What was he doing at the time of the injury? 

A. Attending to his legitimate business. ‘To get from the 
house to the ground he had to jump from a platform. 

(). What was the nature of his injury ? 

A. An internal strain. 

Q 
A. Dr. Barry, Dr. Crowell and myself went to see a patient. 


To get out of the house we had to jump from a platform. Dr. 


Give in detail all the circumstances attending the injury ? 


Barry jumped first and came down quite hard—so much so that 
Dr. Crowell and I spoke of it. He said it did not hurt much. 
We drove home and he went to bed. 

This “eye-witness” was called by plaintiff as a witness upon 


the trial. 
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He says: (Record p. 34.) 

“Tust after we had jumped, Dr. Barry jumped and he came 
down so hard that it attracted our attention and we both 
turned round and we both remarked that it was a heavy 
jump, and I asked him, ‘Doctor, are you hurt ?’ and he said, 
‘No, not much.’ ” * The way Dr. Barry came 
down sounded to us both as if he came down solid on his 
heels, so much so that we both turned round and remarked, 
‘Doctor, you came down heavily.’ And I asked him, ‘Are 
you hurt ?’ and he said, ‘No, not much.’ I heard the noise. 
[t was a singular jump and sounded like an inert body.” 


This all the evidence there is of any “accident.” 
There was no evidence of any twisting, turning, wrenching or 
straining of the body. No evidence that he did not alight just 


as he intended and in the way he intended. 


Defendant asked as instruction, (Record p. 62, No. 4.) 
“That no accident within the true intent and meaning oft 
the policy occurred to Dr. Barry.” 


Which was refused. 


The court instructed the jury, (p. 66.) 

‘““‘Now, was there anything accidental, unforeseen, involun- 
tary, unexpected in the act of jumping, from the time the de- 
ceased left the platform until he alighted the ground?” 


Again. (p. 67.) 

‘Was there or not any unexpected or unforeseen or invol- 
untary movement of the body from the time Dr. Barry left 
the platform until he reached the ground or in the act of 
alighting ? Did he or not alight on the ground just as he 
intended to? Did he accomplish just what he intended to, 
in the way he intended to? Did he or not unexpectedly 
lose or relax his self-control in his downward movement ? 
Did his feet strike the ground as he intended or expected, or 
did they not? Did he or not miscalculate the distance, and 
was there or not any involuntary turning of the body in the 
downward movement or in the act of alighting on the 
apes, These are points directly pertinent to the question 
in hand.” 


Again. (p. 68.) 


“But if, in jumping or alighting on the ground, there oc- 
curred from any cause, any unforeseen or involuntary move- 
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ment, turn or strain of the body which brought about the 
alleged injury, or if there occurred any unforeseen circum- 
stances which interfered with or changed such a downward 
movement as he expected to make or as it would be natural 
to expect under such circumstances, and as caused him to 
alight on the ground in a different position or way from that 
which he intended or expected, and injury thereby resulted, 
‘then the injury would be attributable to accidental means.”’ 


There is not a scintilla of evidence that any one of these 
things happened. So far as the evidence goes, Dr. Barry volun- 
tarily jumped off the platform, alighted squarely on his feet 
without falling, in fact did exactly what he intended to do and in 
the way intended. 

An accident in its broadest sense is ‘‘an event from an un- 
known cause or an unusual and unexpected event from a known 


cause.” 


1 A. & E. Ency. of Law, 82. 


Was this death caused by an accident ? 

A very similar case is Southard vs. Ry., etc , Assurance Co., 
34 Conn., 574, where a man ruptured himself by jumping from a 
train, where the court say: (p. 578.) 

‘The policy is one of indemnity against ‘bodily injuries 
effected through zolent and accidental means, within the 
meaning of this contract, and the conditions hereto an- 
nexed. * * It would not help the matter to call the in- 
jury—that is, the rupture—an accident. That was the re- 
sult, and not the means through which it was effected. The 
jumping off the cars, or the running was the means by which 
the injury was caused. Both were done by the claimant 
voluntarily, in the ordinary way, with no unforeseen, acci- 
dental and involuntary movement of the body whatever. 
There was no stumbling or slipping or falling. ‘There was 
nothing accidental in his movements, any more than there 
was in his passing down the steps of his hotel, or in his 
walking on the street, during each of which he might have 
had a stroke of apoplexy, or a hemorrhage—a rupture of'a 
blood-vessel in the head or the lungs. True, in jumping 
from the cars, and running, there was more violence, or 
properly speaking, more force; but there was no more ac- 
cident than in any ordinary movements of the human body. 
How then, admitting the rupture to have been effected by 
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jumping from the cars, or by running to see if they were 
coming, can it be said that it was caused by accidental, as 
well as violent, means? All the accident there was, was the 
result of ordinary means, voluntarily employed, in a not un- 
usual way. * * But, as I have already stated, the injury 
which he received was in no sense the result of accident. 

He jumped from the cars with his eyes open, for his own 

convenience, and not from any perilous necessity. He en- 

countered no obstacle in doing so. He alighted erect upon 
the ground, just as he intended to do. * * Assuming 
that this rupture was caused either by his jumping, running, 
or both, does not help the matter, unless we call running and 
jumping accidents.”’ 

McCarthy vs. Travelers Ins. Co., 8 Biss., 364, was tried by the 
same judge who tried the case at bar. The policy was to all in- 
tents and purposes the same. Deceased was swinging Indian 
clubs and ruptured a blood vessel, and the judge instructed the 
jury: 

“If the deceased voluntarily took in his hands the clubs 
for exercise, and used them for such exercise in the way and 
precisely as he intended to do, and without anything occur- 
ring to interfere with his intended and usual movements in 
suchexercise; that is, if he voluntarily used them in the ordi- 
nary way for taking such exercise, without the occurrence of 
any unusual circumstance interrupting or interfering with such 
use, Or Causing any unforeseen, accidental or involuntary 
movement of the body, and in such use of the clubs there 
occurred the rupture of a blood vessel and consequent in- 
jury as claimed, I do not think it could then be said that 
the means through which the injury was effected were 
accidental.” 

However, if there was an accident it does not follow from 
the evidence that he died therefrom. 

After the jump they all went to a drugstore and met some gentle- 
men there. ‘The witnes (p. 34) went and did some errands and 
in a short time deceased and witness took their buggy and drove 


home. 


“After we left Iron Mountain the doctor looked pale—that is, 
on our return from Iron Mountain to Norway. It may have 
been half an hour after the jump.’’ The deceased drove all the 


way home. That he was sick that night and continued sick till 
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the date of his death, and although he may have died of an 
obstruction of the bowels or even from duodenitis, there is 
absolutely no evidence that his death was caused by the jump. 
[t is a clear case of the fallacy post hoc ergo propter hoc. 


iv. 
No recovery at law was recoverable in this action, certainly 
not for more than nominal damages. 


The policy of insurance provided that “the principal sum 
represented by the payment of $2 by each member in division 
AA . 2s as provided in the by-laws,’’ should be paid 
to Mrs. Barry. (Record p. 2.) 

The by-laws provide that ‘“‘the board of directors shall * * 
order an assessment of $2 upon each person . ” and 
pay the amount so collected.” No evidence of an assessment 
was Offered or given. 

The contract between the parties is not that the defendant will 
absolutely pay $5,o00 or any other sum, but that it will levy an 
assessment and pay over the proceeds thereof. Plaintiff's remedy 
was Clearly in equity for a specific performance and even if an 
action at law will lie it would be for breach of covenant, the 


damages would be merely nominal. 


Our policy provides. (Record p. 2.) 


“The U.S. Mutual Accident Association ° . accepts 
John S. Barry a . as amember in division AA of said 


association, subject to all the requirements and entitled to all 
the benefits thereof. 

“The principal sum represented by the payment of $2 by each 
member in division AA 1 ° as provided in the by- 
laws ( ’ . not to exceed $5,000) to be paid to Theresa 
A. Barry (his wife,) within sixty days after sufficient proof that 
said member [died] within go days from the happening [of the 


accident ]”’ ” ’ 
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jumping from the cars, or by running to see if they were 
coming, can it be said that it was caused by accidental, as 
well as violent, means? All the accident there was, was the 
result of ordinary means, voluntarily employed, in a not un- 
usual way. * * But, as I have already stated, the injury 
which he received was in no sense the result of accident. 
He jumped fromthe cars with his eyes open, for his own 
convenience, and not from any perilous necessity. He en- 
countered no obstacle in doing so. He alighted erect upon 
the ground, just as he intended to dv. * * Assuming 
that this rupture was caused either by his jumping, running, 
or both, does not help the matter, unless we call running and 
jumping accidents.” 


McCarthy vs. Travelers Ins. Co., 8 Biss., 364, was tried by the 


clubs and ruptured a blood vessel, and the judge instructed the 


jury : 


“If the deceased voluntarily took in his hands the clubs 
for exercise, and used them for such exercise in the way and 
precisely as he intended to do, and without anything occur- 
ring to interfere with his intended and usual movements in 
suchexercise; thatis, if he voluntarily used them in the ordi- 
nary way for taking such exercise, without the occurrence of 
any unusual circumstance interrupting or interfering with such 
use, Or Causing any unforeseen, accidental or involuntary 
movement of the body, and in such use of the clubs there 
occurred the rupture of a blood vessel and consequent in- 
jury as claimed, I do not think it could then be said that 
the means through which the injury was effected were 
accidental.”’ 


However, if there was an accident it does not follow from 
the evidence that he died therefrom. 
After the jump they all went to a drugstore and met some gentle- 


in a short time deceased and witness took their buggy and drove 


home. 


“After we left Iron Mountain the doctor looked pale 


The policy was to all in- 


Deceased was swinging Indian 


The witnes (p. 34) went and did some errands and 


that is, 
[It may have 
The deceased drove all the 
That he was sick that night and continued sick till 
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the date of his death, and although he may have died of an 
obstruction of the bowels or even from duodenitis, there is 
absolutely no evidence that his death was caused by the jump. 
[t is a clear case of the fallacy post hoc ergo propter hoc. 


IV. 
No recovery at law was recoverable in this action, certainly 
not for more than nominal damages. 


The policy of insurance provided that “the principal sum 
represented by the payment of $2 by each member in division 


AA . ” as provided in the by-laws,” should be paid 
to Mrs. Barry. (Record p. 2.) 

The by-laws provide that “the board of directors shall * * 
order an assessment of $2 upon each person . . and 


pay the amount so collected.” No evidence of an assessment 
was offered or given. 

The contract between the parties is not that the defendant will 
absolutely pay $5,o00 or any other sum, but that it will levy an 
assessment and pay over the proceeds thereof. Plaintiff's remedy 
was clearly in equity for a specific performance and even if an 
action at law will lie it would be for breach of covenant, the 


damages would be merely nominal. 


Our policy provides. (Record p. 2.) 

“The U.S. Mutual Accident Association ° : accepts 
John S. Barry . * as a member in division AA of said 
association, subject to all the requirements and entitled to all 
the benefits thereof. 

“The principal sum represented by the payment of $2 by each 
member in division AA , ” as provided in the by- 
laws ( ° “ not to exceed $5,000) to be paid to Theresa 
A. Barry (his wife,) within sixty days after sufficient proof that 
said member [died] within go days from the happening [of the 


accident ]”’ ” ° 
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BY-LAWS. (Record p. 1g.) 


Article 1, § 3. The object of this association is to collect and 


accumulate a fund to be held and used for the mutual benefit 
and protection of its members ° . 

Article 7, § 1. Upon sufficient proof that a member of one of 
the divisions shall have . as oan  * * oe 
board of directors shall immediately order an assessment of $2 
upon each person who was a member of the division to which 
deceased belonged at the time of his death and shall pay the 
amount so collected * * tothe personor persons * * 
designated [as] beneficiaries. 

See $$ 6 and 7. 

In Curtis vs. Mut. Ben. Life Co., 48 Conn., 98, the policy pro- 
vided: 

“Upon the death of E. M.C. * * an assessment for as 


many dollars as there are policy-holders in thiscompany * ~* 


shall be made * * andthe sum socollected * *_ shall be, 


paid to S.C., * * in no case to exceed $1,000. 
“Only breach assigned is of a promise to pay $1,000. 

But the agreement was merely to lay an assessment * * and 

pay the amount to the plaintiff. There is no allegation of any 


* * 


neglect to lay such assessment, or, having laid one, to pay over 
the amount. And not only is there an omission to state any 
facts to show ground for the defendants liability, but nothing to 
show the amount, and no data are given from which it may be 
computed. ‘The $1,000 is not promised to be paid by the terms 
of the contract, but is mentioned merely as a limit of liability.” 

Motion in arrest of judgment prevailed. 

In Lggleston vs. Centennial Mut. Life Assn., 18 Fed., 14.. The 
policy provided. ‘The only action maintainable upon this 
policy shall be to compel the association to levy the assessments 
herein agreed upon, and if a levy is ordered by the court, the as- 
sociation shall be liable, under this policy only for the sum col- 


lected under an assessment so made.”’ 
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Held: ‘The only remedy is in chancery tocompel a specific per- 
formance. 

lhe same case came up a second time (19 Fed., 201), upon a 
motion to strike out a portion of the answer. This was refused 
and the plaintiff remitted to equity. 

In Smith vs. Covenant Mut. Ben. Assn., 24 Fed., 685. The 
policy provided that upon satisfactory proofs of death, etc., 
beiug made ‘an assessment shall be levied * * and the 
sum so collected on such assessments, * * the association 
agrees well and truly to pay * * to his devisees.” 

Held: ‘In order to entitle the heirsto recover at law they must 
allege and show a collected assessment and failure to pay.”’ 

This was on demurrer to complaint. 

In Covenant Ben. Ass'n vs. Sears, 114 Lll., 108. 

Bill in chancery was filed to recover $5,000. 

The policy provided that ‘‘an assessment shall be levied and 
the sum so collected on such assessments the association agrees 
to pay, etc.” 

Objected that there was adequate remedy at law. 


“The certificate of membership does not contain any contract 


to pay . . $5,000 or any sum, absolutely but to levy 
assessments ° "4 and to pay over the sum so collected 
on such assessments " " and the association stands as 


a trustee of a fund in the hands of its numerous members but 
belonging to the beneficiaries, which can be called in by assess- 
ments for their use.” Remedy in equity complete “by directing 
a specific performance of the contract of debt by the levying of 


the proper assessments.”’ 

In re Solidarite M. B. Ass'n, 68 Cal., 3792. ‘The by-laws pro- 
vided upon the death of a member and in order to make up the 
amount to be paid over to his nominee each member shall pay 
$1. “It was further provided his nominees should be entitled to 
claim and receive from the association the amount collected on 
the assessment to be levied therefor.” 


2) 
The court say: “In our opinion, the appellant was entitled to 
claim * * _— only the sum actually collected on the assess- 


ment and not $1 for each and every member.” 

In Taylor vs. Nat. Tem. Relief Union, 17 Ins., L. J. 10g. The 
policy provides: “Sixty days after due proofs of death a 
the said union promises and agrees to make an assessment on all 
of itsmembers * * and pay the amountcollected * * 
to Mary E. Taylor, wite.’ 

“Held: “It is true the petition avers that defendant refused 
to pay said sum, but it wholly fails to aver that it had assessed 


and collected the sum—the two facts upon which the obligation 


rested. The petition to have made a case for the recovery of 


the $1,000 should have averred that defendant had made an as- 
sessment and had collected a sufficient amount to pay but refused 
to pay.”’ Demurrer sustained. 

In Ball vs. Granite State Mut. Atd Assn, yg Atlantic, 103. 
the action was in assumsit, debt. Policy provided company 
would pay “a sum equal to the amount received from death as- 
sessment, but not to exceed $5,000.” 

Held: ‘The case finds that there was no evidence tending to 
show the amount received from one death assessment ! 


and the jury was instructed to return a verdict of $5,000 * 


in case they found for plaintiff. This was error. ‘The plaintiff 


was entitled to a sum equal to the amount received from one death 
assessment. If there was no evidence to show what that sum 


was, he could recover only nominal damages. New trial ordered. 


In Ranisbarger vs. Union Mut. Aid Ass'n, 72 Towa, 197, (action 
at law) the certificate promised to pay the net proceeds of one 
full assessment, viz 

“The Secretary shall make an assessment upon each member 
. . The proceeds of such assessment, not exceeding 
$2,500 shall be paid to the beneficiary.’’ It was alleged in com- 
plaint one assessment would amount to $2.500. 

Court held: “It did not contract for the payment of a speci- 


fedsum, * * but its undertaking was that it would make an 
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assessment * * and pay over the proceeds. * * We con- 
sidered this question in B. vs. M., 27 N. W., 770, and we there 
held the action could not be maintained. The remedy of the 
beneficiary, if any, is by a proceeding to compel the association 
to make the assessment.” Judgment reversed. | 

In Bailey vs. Mut. Ben. Assn., 71 Lowa, 68g, the policy pro- 
vided that the company would pay “the net proceeds of one full 
assessment * * not to exceed $3,000.” 

Articles of incorporation provided “The amount due and pay- 
able under any certiflcate of membership * *_ shall be the 
net amount collected on the advance assessment previous to the 
death * * and received at the principal office of the associa- 
tion.”’ 

No averment in complaint as to what the proceeds of assess 
ments were. Plaintiffs claim there was no assessment and their 
theory is that they are entitled to recover outside of the terms of 
the contract, viz., the gross amount of what an assessment would 
have been if it had been made. * * ‘Their position cannot be 
maintained. * * ‘Their remedy is, manifestly, not an action 
at law to recover what would be the amount of an assessment if 
made. 

Newman vs. Covenant M. B. Assn., 72 Lowa, 242, Was an ac- 
tion at law. ‘The policy provided: “An assessment shall be 
levied * * and the sum so collected * * _ the association 
hereby agrees, to pay, etc. Defendant admitted it had made no 
assessment and refused to, but if one had been made it denied it 
would have brought in $5,000 or any part thereof. 

“The theory of the plaintiff is that if * * defendant dis- 
claims all liability to pay the claim and refuses to make an as- 
sessment, it thereby becomes liable to pay the maximum sum 
named in the certificate. * * But in our opinion the plaintiffs 
position cannot be sustained. The extent of defendants obliga- 
tion is fixed by the certificate. * * ‘The association does not 
agree to pay any sum. * * It merely agrees to levy an assess- 
ment and pay over such sum as may be collected. * * If the 


company, doubting or denying its liability * refused to levy 
an assessment, the contract is not thereby changed and the com- 


pany’s liability extended. It may be conceded that a wrongful 


refusal to make an assessment would bea breach of the con- 


tract. But we are unable to see how more than nominal dam- 


ages could be reeoveréd for such breach, nor can either 


party invoke any presumptions as to how many would have paid 

and how many would have refused payment.” ‘ 
The judgment was reversed. : 
Tobin vs. Western M. A. Soctety, 72 Lowa, 267, the policy pro- 


vided: The company undertakes to pay “the net proceeds of 


one full assessment ” " not exceeding $2,000.” 
“A certificate in above form does not justify a judgment for the 


maximum amount,” but it was stipulated if court found no error 


it might order judgment that defendant make an assessment and 


it was so ordered. al 


[t is respectfully submitted that the judgment should be 
reversed. . 
FINCHES, LYNDE & MILLER, 
Defendant's Attorneys. | E 
B. K. MILLER, JR., 
Of Counsel. 


MILWAUKEE, WiIs., January 17, 188g. 
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‘ —OF THE— 


UNITED STATES. 


UNITED STATES MUTUAL ACCIDENT ASS'N, 
Plaintiff in Error. 
wa VS. 
THERESA A. BARRY, 
§ Defendant in Error. 
- BRIEF OF THE DEFENDANT IN ERROR. 
. This action was begun in one of the State Courts of 
. Wisconsin, and by the plaintiff in error was removed to the 
U.S. Court. 
f 


The action was instituted to recover the amount of an 
accident insurace policy and was twice tried below—the 


iury having failed to agree on the first trial. 
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An examination of the record, disclosing as it does the 
frivolous character of the objections raised by counsel, we 
think, cannot fail to convince any one that this case has 
been brought here for the express and sole purpose of 


delay. 


For the sake of conciseness we shall consider, in their 
order, the four so called Assignments of Error and shall 
aim to be as brief as possible in view of the expansive 


character these alleged errors have been made to assume. 


I. 
REFUSAL OF TRIAL COURT TO SUBMIT A SPECIAL VERDICY. 

As counsel have endeavored, evidently, to entrap the 
Court in this request, and thereby “hang up” this case, we 
respectfully insist on the observance of all the forms. 

First, the Court had the right to refuse the request 
coupled as it was with a contingent. The motion was not 
only to submit a special verdict, but it was also urged that 
a specified interrogatory should be submitted. Long before 
special verdicts found their way into the state statutes it was 
discretionary with the Court to submit interrogatories to be 
answered by the jury. My friends seem to have failed to 
distinguish between a “special verdict” and “interrogatories” 
otherwise they would not have embraced two dissimilar sub- 
jects in the same motion. — Besides, even in those states 
where special verdicts are a matter of right to the parties, 
it is never the duty of the Court to prepare the verdict, but 
Courts have invariably held it to be the duty of the counsel, 
demanding, to prepare it. 

Pettiburg, etc., R. R. Co. vs. Ruley, 38 Ind., 294. 

Hopkins vs. Stanly, 43 Ind., 533. 

It does not appear that any special verdicl was present- 
ed to the Court by anyone for submission, but the contrary 
must be inferred when counsel in their motion request that 
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the one solitary question proposed by them “shall form a 
part of’ the verdict, presumably to be prepared by the 


Court. Conceding then, for the present, that it was the 
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duty of the Court to submit a special verdict we claim that 
plaintiff in error has not placed itself in proper position to 
entitle it to an exception and review in this Court 

Let us now consider this objection on its merits, if it 
has any. It will doubtless be claimed that because the 
state practice provided for special verdicts that ergo so 
should the Federal Courts sitting in such state allow the 
same. This presents a very different question than would 
arise had the Court submitted a special verdict and such 
submission was alleged as error. 

Hodges vs. Easton, 106 U. S., 408. 

The right tu demand a special verdict in a Federal 
Court because the state practice allowed it was expressly 
passed upon by this Court in the case of 

Indianapolis, etc., R R. Co. vs. Horst, 93 U. S. 300. 

It was there decided that the form of the verdict, etc., were 
all matters relating merely to the sode of submitting the case 
to the jury, and was not covered by the act of 1872. The 
“conformity” required by this act is “as near as may be”’ 
and not as near as may be fossibl¢ or practicable, and the 
statute was held to be mainly directory and not mandatory. 

The statute was intended to give trial judges power to 
reject (as Congress expected they would) any subordinate 
provision in the state statute which in their judgment might 
embarrass the administration of the law. These principles 
were also fully discussed in 

Nudd, ¢7¢. a/, vs. Burrows, gt U.S., 441, 
and the true rule stated. It was sought to compel the 
Federal Court, sitting in Illinois, to follow the state practice 
in charging the jury and reducing the charge to writing, etc. 


This Court held that such was not contemplated by the act 
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of 1872, which only requires that the practice pleadings, 
forms and modes of proceeding, shall conform as near as may 
be to the state practice. 

It would seem absurd to contend that under a mere 
directory statute it was ever intended by this act to sweep 
out of existence a system so long prevailing, and to place in 
its stead this garish damsel] from the state code, just brilliant 
and languishing enough to captivate but too ethereal and 
effeminate to be of any practical service in the administra- 
tion of justice. 

Suits are not begun in the same way in the two Courts; 
costs are not similarly taxed; a motion for a wow suit has 
a vastly different meaning in the two Courts, and thus on 
ad infinitum the practice in those minor matters always has 
been and always will be very dissimilar in the State and 
Federal Courts 

Besides all this, it has been held that wherever Congress 
has legislated in a general or special way on a subject that 
such legislation must fix the mode of precedure. Sec. 648, 
R.S. U.S. Construing this Sec. in the light of the then 
existing practice, the meaning is very evident. 

The provisions of the judiciary act of 1789, which are 
restated in the act of 1872, Mr. Abbott says “were intended 
to govern the substantial determination of the right of the 
parties involved in the issue; but in the mode of conduct- 
ing the inquiry the state laws are not as to aJl details the 
invariable guide.” 


II Vol. Abb. Pr., Sec. 243. 
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II. 
REFUSAL OF TRIAL COURT TO RESTRICT THE CASE TO THE 
ISSUES MADE BY THE PLEADINGS. 


The Record shows that after the case was opened to 
the jury plaintiff in error objected in a general way, and 
without specification, to any evidence under the complaint. 
This was overruled and rightly by the Court under a well 
known rule. This was followed by another objection, viz: 
“That the complaint did not allege any assessment.” And 
this is doubtless the first objection with specification added. 

As the discussion of this objection would invade the 
ground covered by the fourth alleged error we forbear any 
further reference to it at this time, except to say that we 
disagree with counsel upon the necessity of any such allega- 
tion in the complaint. 

The Court, evidently considering the grounds of the 
second objection the basis of the first, ruled that the testi- 
mony be admitted subject to objecticn. 

The defendant in error then offered the deposition of 
Mr. Pitcher, the Secretary of the plaintiff, (fol. 36) to show 
the number of members in class 4.4 upon whom the Asso- 
ciation could have made an assessment. This was for the 
purpose of fixing the amount of plaintiff’s liability. No 
objection was offered to this testimony. After the testimony 
was closed defendant in error moved the Court to be allow- 
ed to amend the complaint to conform with the proofs (fol. 
118) which was allowed under the liberal rule of the state 
practice. 

Sec. 2830, Statute of Wis, 1878, provide: “The Court 
may upon the trial or at any other step of the action, before 


or after judgment, in furtherance of justice and upon such 
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terms as may be just, amend any process, pleading or pro- 
ceeding * * * by inserting other allegations material 
to the case, or when the amendment does not change sub- 
stantially the claim or defence, by conforming the pleadings 
or proceeding to the facts proved. 

Under this-statute the Supreme Court of Wis. have 
given the widest possible discretion to the Trial Court. I. 
has also been held that when defendant objects to a proposed 
amendment he can only ask that ferms shall be imposed as 
a condition. He cannot ask the Court to deny the amend- 
ment which is a right secured by statute. 

Thomas vs. Hatch, 53 Wis., 296. 

36 Wis., 564. 
14 Wis., 605. 

Had the Association objected to the testimony of Mr. 
Pitcher possibly the amendment would not have been 
allowed without terms, though subsequent research has 
raised a serious doubt in our minds of the necessity of any 
amendment. 

[t was held in a similar case that Ins. Co. was liable for 
the maximum amount stated in the policy and that any 
reduction would be matter of defense. 

Lueders, Exr., vs. Hartford Life, 12 Fed., Rep. 465. 


IT. : 
NO EVIDENCE TO SUPPORT THE VERDICT BECAUSE NO ACCIDENT 
WAS SHOWN. 

The evidence, without recapitulating it here, shows 
that the deceased, Dr. Barry, received his injury by acci- 
dental means. His jump downwards—manner of alighting 
upon the ground, striking heavily upon his heels—giving 


forth a sound like an inert body so as to attract attention 


and cause remark (folio 70). , His sudden appearance of 
sickness; his previous robust health; his dizziness in driv- 
ing home; his retching and vomiting, kept up almost con- 
stantly without passage till death ended his miseries, all 
point, as the physicians said, not only that the invagination 
or occlusion of the intestine was caused by the jar occasion- 
ed by that fatal jump, but that he died from that injury and 
that alone. 

Had the Doctor jumped and alighted in the usual way 
and received this injury it is more than doubtful if the 
defendant would be liable under the policy. This seems 
to be the view of the Court in 

Southard vs. Ry. Pass. Ass'n Co., 34 Conn, §74. 

But the exception which admits the case at bar 
and clearly draws the line of liability was stated by that 
Court in this language: “Had the insured stumbled, slipped 
or lost his balance and fell, or had he struck upon an unfor- 
seen object, his injury might be attributed to accidental as 
well as violent means.” 

The same doctrine is stated in yet. clearer terms, and 
more applicable in its facts to the case at bar in 

J. McCary vs. Trav. Ins. Co., 8 Ins., L. J., 208. 

N. Am. Ins. Co. vs. Borroughs, 69 Pa., S. 43. 

Martin vs. Trav. Ins. Co., 1 Fand., F. 505. 

May on Ins. 514. 

An accident is defined by the books to be “an injury 
from any unexpected event which happens as by chance or 
which does not take place according to the usual course of 
things.” 

May 514. 
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No one would hardly contend that to jump downwards 
4 or § feet and alight on one’s heels would be an event 
happening in the usual course of things, when our own 
experience teaches us the opposite. 

Upon the whole testimony it was left with the jury to 
say whether Dr. Barry jumped and alighted as he intended 
or as men ordinarily do, or whether he did not, as is very 
apparent, miscalculate the distance and thereby alight so as 
to receive the jar that produced the fatal results described 
in this record. 

That the external and visible signs of this injury within 
the guarded language of the policy existed admits of no 
doubt. The closing of the duodemun caused the vomiting; 
the yellow jaundice; the bloody ooze and foecal matter 
described by the attending physicians (folios 66, 67, 79, 80, 
54). 

It has been held that bleeding at the nose or passing 
blood is a sufficient external sign within the requirements 
of these steel begirt policies. 

Whitehouse vs. Travelers Co, 7 Ins., L. J. 23. 

IV. 

PLAINTIFF NOT ENTITLED TO RECOVER AT LAW WITHOUT 
PROVING AN ASSESSMENT OF THE MEMBERS OF DEFENDANT 
CORPORATION. 

This statement is based upon the theory that in the 
policy plaintiff in error did not promise to pay but only 
promised to make an assessment. 

The policy (fol. 4) after declaring the acceptance of 
Dr. Barry in Class AA, continues as follows: ‘The princi- 


pal sum represented by the payment of two dollars by each 
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member in division AA of the Ass’n, as provided in the by- 
laws (which sum however is not to exceed $5,000) to be 
paid to Theresa A. Barry (his wife), etc. 

This is what counsel interpret as meaning a promise to 
make an assessment only. <A reference to the by-laws will 
not aid us for they only define the “machinery” by which 
the Ass’n expects to raise its revenue with which to pay 
(folio 54), viz: by assessment. We must therefore look 
alone to the policy for its meaning. It does not directly or 
indirectly promise to make an assessment upon proof of a 
death. It promises to pay a sum of money indefinite except 
as to its maximum limit of $5,000, the exact sum in extent 
is to be the amount represented by an assessment of $2 
per member of all in Class AA within the above limits, 
This language takes for granted that the assessment will be 
paid to the Ass'n by its members, and hence they have not 
made that fact a condition of the policy. In other words 
the assured has nothing to do with the assessments one 
way or the other, except as determining the limit of the 
amount to be paid. The amount to be paid under the policy 
is not made to depend upon the assessments being made or 
paid, but upon the liability to assessment of the members 
in Class AA. 

It is difficult to see how there is any mystery or doubt 
about the real meaning of the policy and hence we need 
not invoke the well settled rule of law that in cases of doubt 
the policy shall be interpreted most strongly against the 
company whose contract it is. 

45 Wis., 641. 

But conceding for the sake of argument that this policy 


only promises to make an assessment the defendant would 
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still be liable in an action at law on its guaranties and for 
damages for refusal or neglect to make an assessment. 

In re Protection L. I. Co., 9 Bissel, 198. 

Lueders, Exr., vs. Hartford Life, 12 Fed. Rep., 465. 

We have been unable to find a single case where any 
different rule was laid down than is indicated in the above 
authorities. 

We therefore submit that this writ of error has no 
merit in it whatever and was manifestly taken for the pur- 
pose of delay and to worry a poor heart-broken widow into 
some ignominious concessions of disastrous compromise. 

We therefore ask that the judgment below be affirmed 
and that the usual penalty, where the appeal is for delay, be 
applied to the plaintiff in error and that the defendant in 
error have costs. ; 

GEO. MCWHOETER, 
Feb. 1, 1889. | Att'y for Deft.in Error. 


C. M. BICE, of Counsel. 
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In the Circuit Court of the United States, Eighth 
Circuit, Eastern District of Missouri. September 
1040 Term, 1882. In Equity. 


1040 . 
ALFRED H. Hupparp, App’t, ) 
1041 
| v8. 
1048 ae 
NatHan D. THompson, App’e, 
1048 
1044 and > No. 2089. 
1045 NaTHAN D. THompson, Cross-App’t, 
1046) v8. 
1047 AtFrReD H. HusBBarp. 
1048" 


Josiah R. Sypher, S. M. Breckinridge, for complainant in 

iosoPTiginal bill and defendant in cross-bill; John B. Hender- 
son; Kerr, Gibson & Kerr, and C. G. B. Drummond, for de- 

bendant in original bill and complainant in cross-bill. 


saa Oross-Appeal by Nathan D. Thompson from the Circuit 
51e oa 8 
1054! Court of the United States for the Eastern District of 
| Missouri. 
1057- 
10585 In the Supreme Court of the United States. 
10597 
F Aurrep H. Husparp, Complainant, 
106 
1061" - 
1061 NatHan D. Tuompson, Defendant, 
10617 and 
10625 = NatHan D. Tuompson, Complainant in Cross-Bill, 


1063 : vs. 


ALFRED H. Hupparp, Defendant in Cross-Bill. 


Now comes cross-appellant, Nathan D. Thompson (respond- 


1b 


ent in the original and complainant in the cross-bill), and 
says that in the record and proceedings of the said circuit 
court and in the decree by it rendered there was manifest 
error committed by said court, and to the prejudice of said 
cross-appellant, (1) in that the court erred in requiring this 
cross-appellant (Nathan D. Thompson) to pay interest on the 
amount of the tender in the cross-bill from and after the 15th 
day of May, 1880, and after the date of the filing of the cross- 
bill, and further from and after the cash tender made by this 
cross-appellant after the rendition of the decree herein, and 
which was refused by appellant Hubbard. 
c (2.) In that the court erred in ordering, adjudging, 
and decreeing that this cross-appellant (Nathan D. 
Thompson) is not equitably entitled to an accounting and 
damages, as prayed for in this his cross-bill. 

(3.) In that the court erred in decreeing that each party 
to this suit pay his own charges and costs herein made. 

(4.) In that the court erred in not granting the perpetual 
injunction prayed for in the cross-bill against Alfred H. Hub- 
bard, the appellant herein. 

(5.) In that the court erred in not decreeing this cross-ap- 
pellant, Nathan D. Thompson, all the affirmative relief 
prayed for in his cross-bill of complaint. 

Wherefore he prays judgment, &c. 

JAMES S. KERR & 

C. G. B. DRUMMOND, 
Of Solicitors for N. D. Thompson. 
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1&2 In the Circuit Court of the United States for the East- 
ern District of Missouri. September Term, 1885. 
In Equity. 


ALFRED H. Husparp, Complainant, ) 
v8. 

NaTHAN D. THompson, Defendant, 

and > No. 2089. 

NaTtTHAN D. THompson 


v8. 


ALFRED H. HuBBARD. 


4 


Pending on bill and cross-bill. 


Now pending on appeal to the Supreme Court of the United 
States, returnable to its October term, 1886. 


Now comes appellant, complainant in the original bill, 
and, for his assignment of errors in the decree and in the 
opinion and decree of said circuit court of the United States 
for the eastern district of Missouri, assigns the following 
errors, to wit: 

First. That it decided that no assignment or sale of the 
copyright of the book alleged in the bill of complaint to have 
been infringed, entitled “ Illustrated Stock Doctor and Live- 
Stock Encyclopedia, including horses, cattle, swine, and 
poultry, with all the facts concerning the various breeds and 
their characteristics—breaking, training, sheltering, buying, 
selling, profitable use, and general care; embracing all the 
diseases to which they are subject, the causes, how to know 
and what to do; given in plain, simple language, free from 
technicalities, but scientifically correct, and with directions 
that are easily understood, easily applied, and remedies that 
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are within reach of the people; giving the most recent and 
approved and humane methods for the preservation and care 
of stock, the prevention of disease, and restoration of health ; 
designed for the farmer and stock-owner; by J. Russell Man- 
ning, M. D., V.S., with 400 illustrations ; Saint Louis, Mo.; 
N. D. Thompson & Co., publishers, 520, 522, and 524 Pine 
street ; 1880,” was ever made by defendant to complainant, 
and that complainant never acquired nor has any title what- 
ever to or ownership in the copyright of said book 
3&4 under said instruments of writing and acts or either 
or any of them mentioned. 


Second. That it decided that no sale of the electrotype 
plates, originals of illustrations, and stamps for binding of 
the book alleged to have been infringed and entitled “ Illus- 
trated Stock Doctor, etc., etc.,” asin said above first assign- 
ment of error fully recited, was ever made by defendant to 
complainant by virtue of the instruments of writing and acts 
mentioned, described, and stated in the bill of complaint. 


Third. That it decided that the defendant, Nathan D. 
Thompson, is and always has been the owner of the copy- 
right, electrotype plates, originals of illustrations, and stamps 
for binding of said book entitled “ Illustrated Stock Doctor, 
etc., etc.,” as in said above first assignment of error fully re- 
cited. 


Fourth. That it dismissed complainant’s bill of com- 
plaint. 


Fifth. That it did not decree to complainant relief, as 
prayed in the bill of complaint. 


Sixth. That it decided that complainant should deliver 
the plates of said book to defendant on payment of four thou- 
sand dollars ($4,000), with interest at six per cent. (6%) per 
annum from the 15th day of May, 1880, to the date of the 
tender. | 


cena ie: 


fe —e——+ 


7 ee ete 


le 


Seventh. That it decided that complainant should pay his 
own costs. 


J. R. SYPHER, 
S. M. BRECKINRIDGE, 
Solicitors for Complainant, Appellant. 


[Endorsed :] No. 2089. Alfred H. Hubbard, complainant, 
vs. Nathan D. Thompson, defendant. Assignment of errors. 
(Lodged in office of clerk of the circuit court of the U.S. for 
the E. D. of Mo. Nov’r 18th, 1885.) 


5&6 Unitrep STATES OF AMERICA, 
Eastern District of Missouri, 


In the Cireuit Court of the United States in and for said 
District. 


Be it remembered that on the 28th dav of November, A. 
D. 1882, the following, among other, proceedings were had 
and appear of record in said court, to wit: 


ALFRED H. pecmecnlt 
v8. Saas 
) 


NATHAN D. THOMPSON. 


Now comes complainant, by his solicitor, and files his bill 
of complaint against said defendant, and also files affidavit 
for injunction. 


Thereupon and on said day there was issued in said cause 
a certain subpcena in chancery; which, with the marshal’s 
return endorsed thereon, is in the words and figures follow- 
ing, to wit: 
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Unitep Strates oF AMERICA, 
scl 
Eastern District of Missourr, 


In the Circuit Court of the United States in and for said 
District. 


The President of the United States of America to Nathan D. 

Thompson, Greeting : 

7&8 You are hereby commanded to be and appear at 

rules, to be held at the office of the clerk of the circuit 
court of the United States in and for the eastern district of 
Missouri, on the first Monday of January next, at the city of 
St. Louis, then and there to answer the bill of complaint of 
Alfred H. Hubbard, a citizen of the State of Pennsylvania, 
filed against you on the 28th day of November, 1882. Hereof 
fail not. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, the 28th day of 
November, 1882. 

Issued, at office in the city of St. Louis, under the seal of 
said circuit court, the day and year last aforesaid. 

[SEAL. ] M. M. PRICE, Clerk, 
By A. P. SELBY, Deputy. 


Mrm.—The defendant to enter his appearance in this suit, 
in the clerk’s office, on or before the day at which the writ 
is returnable; otherwise the bill may be taken pro confesso. 


M. M. PRICE, Clerk, 
By A. P. SELBY, Deputy. 


Marshal’s Return. 
UNITED STATES OF AMERICA, 
sct 


Eastern District of Missouri, 


I hereby certify that I have served this writ by delivering 
a copy of this writ to the within-named Nathan D. Thomp- 
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son on the 28th day of November, 1882, in St. Louis, in the 
above district. 
FELIX COSTE, 
United States Marshal, Eastern District of Missouri, 
By O. K. WHEELER, Deputy. 


9 & 10 Endorsed: “ No. 2089. United States circuit 

court, eastern district of Missouri. Alfred H. Hub- 
bard vs. Nathan D. Thompson. Subpcena in chancery. Is- 
sued 28th day of Nov., A. D. 1882. Returnable to rules on 
first Monday—the lst day—of Jan’y, 1883. Returned to the 
clerk’s office and filed this 29 day of Nov., A. D. 1882. M. 
M. Price, clerk.” 


And afterwards, to wit, on the 29th day of November, A. 
D. 1882, the following notice of motion for injunction was 
filed in said cause, to wit: 


UNITED STATES OF AMERICA, 
88 


Eastern District of Missouri, 


In the Circuit Court of the United States in and for said 
District. In Equity. 


AtFrrep H. Hupparp, Complainant, 
v8. 
NatHan D. Tuompson, Defendant. 


To Nathan D. Thompson: 


Take notice that I shall move the court, on the 4th day of 
December, A. D. 1882, at eleven o’clock in the forenoon of 
that day, or as soon thereafter as counsel can be heard, at the 
post-office building, in the city of St. Louis, that a writ of in- 
junction issue out of and under the seal of said court com- 
manding and enjoining you, said Nathan D. Thompson, and 
your servants, agents, and employees to desist from the fur- 


lh 


ther printing, publishing, and selling or offering to 
11&12 sell any copy or copies of a certain book entitled 

“ Tllustrated Stock Doctor and Live-Stock Encyclo- 
pedia, including horses, cattle, sheep, swine, and poultry, 
with all the facts concerning the various breeds and their 
characteristics—breaking, training, sheltering, buying, sell- 
ing, profitable use, and general care; embracing all the dis- 
eases to which they are subject, the causes, how to know, 
and what to do; given in plain, simple language, free from 
technicalities, but scientifically correct, and with directions 
that are easily understood, easily applied, and remedies that 
are within the reach of the people; giving the most recent, 
approved, and humane methods for the preservation and 
care of stock, the prevention of disease, and restoration of 
health ; for the farmer and stock-owner; by J. Russell Man- 
ning, M. D., V.S., with 400 illustrations; Saint Louis, Mo. ; 
N. D. Thompson & Co., publishers, 520, 522, and 524 Pine 
street; 1880,” according to the prayer of the bill in this suit, 
a true copy whereof and of the accompanying affidavits is 
herewith served on you. 

Dated the 28th day of November, A. D. 1882. 
J. R. SYPHER, 
S. M. BRECKINRIDGE, 
Solicitors for Complainant. 


Endorsed. 


UnITED STATES OF AMERICA, 
Eastern District of Missouri : 


I return on this writ that [ have served this notice on the 
within-named defendant, Nathan D. Thompson, by deliver- 
ing to him a copy of this writ on the 28th day of shires 
1882, in St. Louis, in the above district. 

FELIX COSTE, 
U. S. Marshal, 
By O. K. WHEELER, Deputy. 
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13&14 °And afterwards, to wit, on the 8th day of Decem- 

ber, A. D. 1882, the following further proceedings 
were had in said cause and appear of record in the words 
and figures following, to wit: 


Amended Bill Filed. 
A. H. Hupparp, deaueaas 
v8 - 2089. 
N. D. THompson, Defendant. | 


Now comes complainant and, by consent, files his amended 
bill of complaint herein. 

Said amended bill of complaint isin the words and figures 
following, to wit: 
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IN THE 


LIHGUIT COURT OF THE UNITED STATES. 


EIGHTH CIRCUIT. 


EASTERN DISTRICT OF MISSOURI. 


IN EQUITY. 


ALFRED H. HUBBARD, 
September Term, 1882. 


vs. 


NATHAN D. THOMPSON \ 


No. 2089. 


COMPLAINANT’S BILL OF COMPLAINT. 


1. The complainant in this Bill of Complaint, Alfred H. 
Hubbard, a citizen of the State of Pennsylvania, residing 
and carrying on the business of publisher and book-seller in 
the City of Philadelphia in said State, under the style and 
title of Hubbard Brothers. 


’ The defendant is a citizen of the State of Missouri, car- ~ 
rying on the business of book-seller and publisher in the City 
of St. Louis, under the style and title of N. D. Thompson 
& Co. | 

2. Inthe year 1880, defendant was the proprietor ofa cer- 1 
tain book entitled, ‘‘Illustrated Stock Doctor and Live 
Stock Encyclopedia, including Horses, Cattle, Swine and 


ery or 
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Poultry, with all the facts concerning the various breeds and 
their characteristics, Breaking, Training, Sheltering, Buy- 
ing, Selling, profitable use and general care; embracing all 
the diseases to which they are subject—the causes, how to 
know, and what to do; given in plain, simple language, free 
from technicalities, but scientifically correct, and with direc- 
tions that are easily understood, easily applied, and reme- 

2dies that are within reach of the people; giving the most 
recent, approved and humane methods for the preserva- 
tion and care of stock, the prevention of disease and resto- 
ration of health. Designed for the farmer and stock-owner, 
by J. Russell Manning, M. D., V.S., with 400 illustrations. 
Saint Louis, Mo., N. D. Thompson & Co., Publishers, 520, 
922 and 524 Pine Street, 1880.”’ 


3. The said book, as complainant is informed and believes, 
was designed and arranged and to a great extent compiled by 
the defendant; it was wholly written, composed, compiled 

dand arranged by defendant, assisted by persons by him for 
that purpose employed, and among those so employed was 
Jonathan Periam, and said persons worked under defend- 
ant’s instructions in such manner that defendant became and 
was the owner and proprietor of the manuscript of said book, 
without any intervening assignment of the same from the 
said several persons who assisted defendant in the making 
of said compilation, and the defendant being so the owner 
of said compilation of said book entered the same for copy- 
right in accordance with the provisions of the Act of Con- 
4 gress in that behalf made and provided. The defendant de- 
posited a title page of the said book: in the office of the Li- 
brary of Congress on the 27th day of March, A. D. 1880, 
and before the publication of said book, and thereafter hav- 
ing published the said book; on the 7th day of June, 1880, he 
deposited two copies thereof in the office of the Library of 
Congress and printed in each and every copy of said book, 


eat setae 


on the page next after the title page, a notice of copyright 
as prescribed by Act of Congress in that behalf made and 
provided, and by virtue of the premises defendant was the 


~~ 


owner of the copyright in said book. D 


4. On or about the 30th day of March, A. D. 1880, de- 
fendant entered into an agreement in writing with Hubbard 
Brothers, a firm composed of complainant and of Francis W. 
Ayer, carrying on business of publishers and book-sellers in 
the City of Philadelphia, in and by which instrument of 
writing defendant covenanted and promised to sell and there- 
by did sell to Hubbard Brothers for the consideration in 
said agreement mentioned, the said book entitled as herein- 
before mentioned, including the stereotype plates, the copy- 
right, the original of the illustrations and all the stamps for 6 
binding, which said instrument of writing is hereto annexed 
marked Exhibit **A’’ and which was duly recorded in the 
office of the Library of Congress. And thereafter, on the 
twenty-eighth day of May, 1880, defendant rendered unto 
Hubbard Brothers a further instrument of writing in form 
of a bill of sale for the said book, in which instrument of 
writing was particularly mentioned the fact that the said 
book, stereotype plates, copyright, originals of illustrations 
and stamps for binding were sola and delivered to them. A 
copy of which said bill of sale is hereto annexed marked Ex- 
hibit «*B’’ and which said bill of sale was duly recorded in 
the office of the Library of Congress. 


~ | 


5. Complainant further says that Hubbard Brothers paid 
to defendant in full, for said book, plates, copyright, illus- 
trations and stamps, the consideration mentioned in said bill 
of sale, and by virtue of the premises became the soleowners 
and proprietors of the said book and of the copyright therein, 
and thereupon they appointed and employed many persons 
in the United States and in Canada to sell the said book by 
subscription, giving to said persons so employed the sole and g 
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exclusive right, or privilege to sell the said book within the 
geographical limits assigned to them, respectively, and that 
among others they employed the said defendant as one of 
their agents to sell the said book in a large and valuable ter- 
ritory, within which the defendant had the exclusive privi- 
lege of selling the said book by subscription, and for that pur- 
pose to employ agents, canvassers and other servants to 
assist him. 


The said Hubbard Brothers added to the said book, which 


10 they had purchased. from defendant, treatises on Bees and 


11 


Dogs, and thereby greatly enlarged and improved the same; 

they caused to be printed and bound a large number of cop- 
ies of said book, each copy having printed therein notices_ 
of copyright, and laid out and expended large sums of 
money in printing and binding said book, and also laid out 

and expended large sums of money in advertising the said 

book in divers newspapers and by printing and distributing 

through the mail and otherwise large numbers of circulars 

descriptive of said book, and in the preparation and printing 

of prospectus books for canvassers, and in divers other 

things and acts done in and about the manufacture and sale 

of said book, and by means of which they created an active 

and widespread demand for said book, and were actively en- 

gaged in supplying such demand and in otherwise ex- 

tending the sale of said book, whereby they expected rea- 

sonably to obtain and to secure to themselves large and 

remunerative profits from the sale of said book. 


6. In the month of June, 1881, complainant purchased the 
interest of Francis W. Ayer in said business and in the said 


12 book and in the copyright of said book, and thereupon be- 


came the sole proprietor thereof and has since said month of 


June been and now is sole owner of said book and of the 
said copyright. 


7. Complainant further shows that his said book is made 
up of a series of twelve independent treatises on different sub- 
jects, that is to say, a Treatise on the Horse; a Treatise on 
the diseases of the Horse; a Treatise on Cattle; a Treatise 
on the diseases of Cattle; a Treatise on Sheep; a Treatise 
on the diseases of Sheep; a Treatise on Swine; a Treatise 


on the diseases of Swine; a Treatise on Poultry; a Treatise 13 


on the diseases of Poultry ; a Treatise on Bees and a Treat- 
ise on Dogs. The said book is a compilation, and consists 
of selected matter combined with original composition, the 
whole being combined and arranged in a new form, original 
with the compiler of complainants’ said book. Each of said 
treatises is called a ‘* Part,’’ and there are twelve ‘‘ Parts’’ 
in said book, and each ‘‘ Part’’ is divided into chapters, 
beginning in each case with Chapter I. A copy of said book 
is herewith exhibited in Court. 


8. Thereafter, and with full knowledge of the premises, 
the said Nathan D. Thompson, defendant, contriving to de- 
fraud complainant of his rights of property in said book and 
of the profits to be derived from the publication and sale of 
said book and in violation of complainant’s right to ‘* have 
the sole liberty of printing, reprinting, publishing and vend- 
ing the same’’ did, sometime in the year 1881 and the year 
1882, and after he had sold as aforesaid to complainant the 
copyright of said book, having for that purpose employed 
persons to assist him therein, compile, combine, arrange, 
print, publish and sell and is continuing to print, publish and 
sell and offering for sale a certain book entitled 


THe AMERICAN FARMER’S PICTORIAL 


Cyclopedia of Live Stock, embracing Horses, Cattle, Swine, 
Sheep and Poultry, including departments on Dogs and Bees ; 
being also a complete Stock Doctor; combining the effective 


15 


method of object-teaching with written instruction. Giv- 
ing all the facts concerning the various breeds; characteris- 
HP] tics and excellences of each. Best methods of breeding, 
a iF training, sheltering, stable management and general care 


—" 


} with specific directions how to buy and how to sell, includ- 
ing careful and illustrated analysis of the points of domestic 
animals, with all the diseases to which they are subject, how 


to know them, the causes, prevention and cure, given in 
Hl plain, simple language, free from technicalities, but scientif- 
tt ically correct, and prescribing remedies readily obtained and 
a -asily applied. Designed for the successful and profitable 
ti use of the American Farmer and Stock Owner, by Hon. 
Jonathan Periam, editor ‘‘ American Encyclopedia of Agri- 


99 


it cuiture’’: editor ** Prairie Farmer’’; former editor ** West- 


emer 
~ 


7ern Rural’’?; Member Illinois Department of Agriculture; 
| first Superintendent of Agricultural Illinois Industrial Uni- 
mE versity ; Life Member American Pomological Society ; author 
f ‘¢ History Farmers’ Movement ;’’ ** Lessons for Life,’’ etc., 
ian etc., and A. H. Baker, V.S., Veterinary Editor ‘*American 
? Field’’; Veterinary Surgeon [llinois Humane Society ; Med- 
alist of the Montreal Veterinary College; Member of the 
Montreal Veterinary Medical Association, etc., ete. 


With over 700 appropriate engravings, Saint Louis, Mo.: 

N. D. Thompson & Co., Publishers, 520, 522 and 524 Pine 
IS Street, 1882."’ 

Which said book is an infringement on complainant’s 
copyright in his said book entitled as mentioned in para- 
graph 2, of this Bill of Complaint. 

| 9. Defendant’s said book is made up of a series of twelve 
. independent treatises on different subjects; the subjects of 
| the treatises being the same subjects that are treated of in 
complainant’s book. Each treatise is called a ‘* Part”’’ and 
each ‘* Part’’ is divided into chapters, beginning in each 
ease with Chapter I. The materials of defendant’s book are 


‘ 
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in great part copied from complainant’s book and are the 
same as the materials of. complainant’s book, and in part 
they are substantially the same, having been altered or par- 
aphrased from complainant’s book. The combination and 
arrangement of the materials in defendant’s book are in all 
material respects similar to the combination and arrange- 
ment in complainant’s book. The identity of materials and 
similarity of combination and arrangement of materials are 
found both in the text and in the illustrations. 

10. The complainant further says that defendant employed 
the said Jonathan Periam to re-write parts of complainant’s 
said book for defendant’s book, and that the work was done 
under the supervision and direction of defendant, who used 
complainant’s book as his guide and chief source of infor- 
mation in the work of compiling, combining and arranging 
the materials in defendant’s said book, and that defendant 
copied the matter from complainant’s book into his, defend- 
ant’s book. 

11. The complainant further says that defendant _ well 
knowing the great value of complainant’s said book and the 
demand that had been created for it because of the efforts and 
expenditures of complainant to bring it to the notice of the 
public, designedly and with the intention of gaining the ben- 
efits to himself of complainant’s labors and outlays of money, 
made and constructed his said book in such form, so like 
complainant’s book, for the purpose of enabling himself and 
his agents to sell the same upon the reputation of, and as 
complainant’s book; and that a large number of persons de- 
ceived by the close resemblance of defendant's book to com- 
plainant’s have purchased defendant’s book, who otherwise 
would have purchased complainant’s book, and defendant 
is selling his said book to many persons who would other- 
wise purchase complainant’s book. Whereby complainant 
shows that the defendant’s said book is a piracy on his copy- 
right. ) 
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12. Complainant further says that the defendant has from 
time to time endeavored to persuade, entice and induce by 
offers of large sums of money and otherwise, complainant’s 
agents and canvassers to quit his, complainant’s service and 
to deliver defendant’s book upon subscriptions obtained for 

23 complainant’s .book, and to canvass for other subscribers, 
only for defendant’s book, to the injury and great damage of 
complainant; and whereby and because of the premises great 
and irreparable injury is being done to complainant’s busi- 
ness of printing, publishing and selling his said book. 


13. This complainant further shows that he does not know 
whether any other person is a partner in the said firm of N. 
D. Thompson & Co., but if it be discovered that any such 
person or persons there be, he prays that they may be made 
parties defendant in this Bill of Complaint. To the end 

24 therefore that the said Nathan D. Thompson may full, true 
and perfect answer make, to all and singular the matters and 
charges aforesaid, and especially that he may set forth and 
discover who compose the firm of N. D. Thompson & Co., 
and whether any other person, or persons is or are interested 
with him in the publication of his said book, and that he or 
they, his or their associates, agents, servants or employes 
may be, first preliminarily, and thereafter perpetually en- 
joined from printing, publishing and selling or offering for 
sale any copy or copies of said book; that said defendant be 

5 required to render an account of all of said books published, 
and all of the same which he has sold, and be required to 
pay to this complainant all loss and damages which he has 
suffered by reason of such unlawful publication, and that 
complainant may have such other and further relief as 
the nature of his case shall require and shall be agreeable 
to equity: 
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May it please your Honors to issue a writ of subpeena di- 
rected to the said Nathan D. Thompson commanding him to 


11 


appear before this Honorable Court by a certain day therein 
named, and then and there to answer the premises, and fur- 26 
ther to stand to and abide by such order as shall be therein 
made, and your orator will ever pray, etc. 


ALFRED H. HUBBARD. 
J. R. SypHer, 
S. M. BRECKENRIDGE, 
Solicitors for Complainant. 


Exuipit ‘A.’ 


MEMORANDUM OF AGREEMENT. 


N. D. Thompson agrees to sell, and does hereby sell to H. 
Bros., the entire plates (not less than one thousand pages) 97 
of a new book entitled Manning’s Illustrated Stock Doctor 
and Live Stock Encyclopedia for the sum of $4,000, includ- 
ing copyright, the originals of the illustrations, all the 
stamps for binding the book and circular plates and deliver 
same as soon as first edition now printing is off press, ship- 
ping same to Philadelphia, and delivering same well boxed 
to the depot in St. Louis, free of charge for boxing or dray- 
age. He agrees further to pay for all books manufactured 
from said plates, upon his order, with his exclusive imprint 
and copyright, cash within sixty days, and to order not less 9 
than five hundred at a time, and to order in time to admit 
of their being bound after receipt by Hubbard Bros., of the 
order. 

He agrees to pay for all books he orders made from said 
plates, a net price which shall be ten percent. in advance of 
cost to H. Bros., of their manufacture, and also the further 
cost of boxing and drayage. 

He further agrees to confine his sales to the following ter- 
ritory: the States of Mo., Ark., Indian Territory, La., 
Texas, Miss., So. Ill., Kentucky and Tenn., west of Tenn. 29 


River. 
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He further agrees for the period of two years to publish 
no books except those he now has in course of publication, 
_viz: Texas History, Almanac and the Tice Almanac, and to 
devote his energies largely for the above period to the vig- 
orous prosecution of the sale of the publications (Books and 
Bibles) of Hubbard Bros., and theirs exclusively, including 
bibles aside from his own as named, paying for the same 
within sixty days of date of bills at the rate of 65 per cent. 
30 off from retail prices and for all cirs., pros. books, posters, 
&c., at cost. 


[In consideration of the fulfillment foregoing covenants and 
agreements, Hubbard Bros. agree to purchase and do hereby 
purchase the plates of Manning’s Stock Doctor, &c., as_be- 
fore described, paying for same $500 offset present ac. ; 
$1,000 by note at 8 mos.; $1,000 note at 12 mos.; $1,000 
by note at 18 mos; $500 by note at 24 mos. Notes bearing 
interest at 6 per cent per annum. They further agree to 
supply N. D. Thompson all he may order of books from said 
31 plates in 500 lots with his exclusive imprint and copyright 
mark at 10 per cent advance on actual cost of manufacture, 
also cost of boxing and drayage, on 60 days by N. D. Thomp- 


son. 


a 
te 
8 
if 
he 
: 
: it 
a2 
e 
A 
ie 
; 


They further agree to supply N. D. Thompson their other 
books and bibles made for sale through and supplied to their 
branches at a discount of 65 per cent. from the retail prices 
of the same, granting him the exclusive right of sale of close 


Seis ei 


books in Mo., (excepting six counties adjacent to Kansas 
City) Ark., Texas, La., that part of Ky. and Tenn. lying 
32 west of the Tennessee River and So. II. 

It is mutually agreed that each party to this contract shall 
be responsible to the other in the amt. of $1.00 per copy for 
ach copy of exclusive or close books sold in the other’s ter- 
ritory by the general agents or canvassing agents of the op- 
posite party, and further, that all applications for agency of 
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25 close or exclusive books outside the field of either shall 

be referred to the party having exclusive right of sale 
and a charge of 50c. made for each. application so referred. 
It is further agreed that should N. D. Thompson go out of 
business or for any reason cease to prosecute the sale of Man- 
ning’s Stock Doctor, &c., then the right of sale in his exclu- 
sive field shall revert to Hubbard Bros., unless his successor 
shall prosecute the sale in like manner as he would have 
done; the field on stock book to be the same as on H. Bros.’ 
books, except the six counties in Missouri adjacent to Kansas 
City. 
HUBBARD BROS. 
N. D. THOMPSON. 


Plates to be made collateral security for payment of notes. 


H. BROS. 


+ D 


Exursit “B 
St. Louis, May 3d, 1880. 


Messrs. Hubbard Bros., Philadelphia, Pa., bought of N. D. 
Thompson «& Co. 
To complete set electrot. plates, stock book, copy- 
right, originals of illustrations, and stamps for 


Wai REMNG os ik node enide aw sek one 4,000 00 
Credit by amount deducted from bills in April- 500 00 


$3,500 00 
26 And afterwards, to wit, on the 14th day of De- 
cember, A. D. 1882, the following opinion was de- 
livered by the court, to wit: 
HvuBBARD vs. THOMPSON. 


Motion for a provisional injunction. 
At CHAMBERS. 
It is not advisable, in passing on this motion, to elaborate 
the views of the court, for the case must go to final hearing 
on the merits. 
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It must suffice to say that the relationship of the parties 
to the controversy is complicated by the alleged contract be- 
tween them and its alleged abrogation. Whether the original 
contract and its alleged abrogation covered the copyright is 
vet to be determined; also the question of non-performance 
of covenants. It may be that the defendant’s compilation 
is substantially a reproduction, within the rules of law, of 
plaintiff’s publication, or it may be otherwise; yet upon this 
motion, under the doubts existing, the rule in equity re- 
quires, and it is so ordered, that instead of an injunction 
simpliciter that the defendant give a bond, in the sum of five 
thousand dollars, with John P. Helfenstein as surety, to an- 
swer to any damages that may be adjudicated against him 
in this case, and that he keep an account of all the books by 
him hereafter sold or otherwise disposed of, and preserve an 
account of those heretofore sold or disposed of, which the 
plaintiff alleges are covered by the terms of the contract be- 
tween them and the supposed assignment of the copyright 
in the bill mentioned—that is, of “The American Farmer’s 
Pictorial Cyclopedia of Live Stock, &c.,” published by the 
defendant. 


27&28 And afterwards, to wit,on the 14th day of De- 
cember, A. D. 1882, the following further proceed- 
ings were had in said cause and appear of record, to wit: 


ALFRED H. Hupparp, Complainant, ) 
vs. - 2089. 
N. D. THompson, Defendant. | 


At CHAMBERS. 


The application of complainant for an injunction herein 
coming on to be heard at chambers, before Honorable Samuel 
Treat, was argued and submitted ; and, the same having been 
fully considered, it is ordered that said application be, and 
it is, denied. 


ia 
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It is further ordered that defendant give bond, in the penal 
sum of five thousand dollars, to answer for any damages said 
complainant may sustain by reason of the infringement com- 
plained of herein. 

And thereupon said defendant presents his bond as re- 
quired, which is approved and filed. Said bond is in the 
words and figures following, to wit: 


In the Circuit Court of the United States, Eighth Circuit, in 
and for the Eastern District of Missouri. In Equity. 


ALFRED H. Hupparp, muna 
v8. No. 2089. 


NaTtTHAN D. Tuompson, Defendant. 


Know all men by these presents that we, Nathan 

29 & 30 D. Thompson, as principal, and John P. Helfen- 

stein, as surety, both of Webster Groves, St. Louis 

county, Missouri, are held and firmly bound unto Alfred H. 

Hubbard, of the city of Philadelphia, Pennsylvania, in the 

sum of five thousand (5,000.00) dollars; to the payment of 

which, well and truly to be made, we do bind ourselves, our 

heirs, executors, and administrators, firmly by these pres- 
ents. 

The condition of this obligation is such that if the above- 
bound Nathan D. Thompson shall answer to and pay any 
damages that may be adjudged against him in the above 
cause, and shall keep a true account of all books known as 
“The American Farmer’s Pictorial Cyclopedia of Live Stock, 
embracing horses, cattle, swine, sheep, and poultry; includ- 
ing departments on dogs and bees; being also a complete 
stock doctor, combining the effective method of object-teach- 
ing with written instruction; giving all the facts concerning 
the various breeds, characteristics, and excellencies of each ; 
best methods of breeding, training, sheltering, stable man- 
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agement, and general care, with specific directions how to 
buy and how tosell ; including careful and illustrated analy- 
ses of the points of domestic animals, with all the diseases to 
which they are subject, how to know them, the causes, pre- 
vention, and cure; given in plain and simple language, free 
from technicalities, but scientifically correct, and prescribing 
remedies readily obtained and easily applied; designed for 
the successful and profitable use of the American farmer and 
stock-owner, by Hon. Jonathan Periam, editor ‘American 
Encyclopedia of Agriculture,’ editor ‘Prairie Farmer,’ 

former editor ‘ Western Rural, member Illinois 
31 &32 department of agriculture, first superintendent of 

Agricultural Illinois Industrial University, life 
member American Pomological Society, author ‘ History 
Farmers’ Movement, ‘Lessons for Life,’ et cet., et cet., and A. 
H. Baker, V.8., veterinary editor ‘American Field,’ veteri 
nary surgeon Illinois Humane Society, medalist of the Mon- 
treal Veterinary College, member of the Montreal Veterinary 
Medical Association, et cet., et cet., with over 700 appropriate 
engravings; St. Louis, Mo.; N. D. Thompson & Co., publish- 
ers, 520, 522, and 524 Pine street; 1882,” hereafter sold or 
otherwise disposed of, and shall preserve an account of those 
heretofore sold and disposed of, then this bond and obliga- 
tion shall be void; otherwise to be and remain in full force 
and effect. 


Signed, sealed, and delivered this 15th day of December, 


A. D. 1882. 
NATHAN D. THOMPSON. [seat.] 


JOHN P. HELFENSTEIN. [seEAt.] 


Endorsed: “ No. 2089. A. H. Hubbard vs. N. D. Thomp- 
son. Bond, $5,000. Filed Dec. 15, ’82. M. M. Price, cl’k.” 


And afterwards, to wit, on the 28th day of December, A. 
D. 1882, the following further proceedings were had in said 
cause and appear of record, to wit: ; 
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A. H. Hupparp, mao 
U8 - 2089. 
N. D. THompson, Defendant. 


Now comes defendant and enters his appearance, by Kerr, 
Gibson & Kerr and J. B. Henderson, his solicitors. 


And afterwards, to wit,on the 5th day of February, A. D. 
1883, the following answer was filed in said cause, to wit: 


03 & 34 The Answer of Nathan D. Thompson, the Defendant, 
to the Bill of Complaint of Alfred H. Hubbard, the 
Complainant. 


In the Circuit Court of the United States in and for the 
Eastern District of Missouri. In Equity. 


ALFRED H. HupBparp | 
- No. 2089. 


vs 
NATHAN D. THOMPSON. 


1. The defendant, now and at all times hereafter saving 
and reserving unto himself all benefit and advantage of ex- 
ception which can or may be had or taken to the many 
errors, uncertainties, and other imperfections in the said 
complainant’s said bill of complaint contained, for answer 
thereunto, or unto so much and such parts thereof as this 
defendant is advised is or are material or necessary for him 
to make answer unto, this defendant, answering, saith : 

He admits that the said complainant is a citizen of Penn- 
sylvania, residing and carrying on the business of publisher 
& bookseller in the city of Philadelphia, in said State, under 
the style and title of Hubbard Brothers. 
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4. Defendant admits that he was the owner of the manu- 
40 script, and obtained the copyright of said book as in 
complainant’s bill alleged. 


pe rena eee 


f 
ie Defendant says he did not on or about the 30th day of 
F May, 1880, or at any other time, enter into an agreement in 
if writing, or into any agreement, with Hubbard Brothers, a 
firm composed of complainant and Francis W. Ayer, carry- 
ing on the business of publishers and booksellers, in the 
City of Philadelphia, or with any person whomsoever; in 
and by which defendant either covenanted or promised to 
sell, or did thereby sell to said Hubbard Brothers, for the 
41 consideration in complainant’s bill alleged, or as in the 
alleged agreement, a copy of which said alleged agreement 
is to complainant’s bill annexed, herein filed and marked 
exhibit ** A,’’ the said or any book, entitled as in complain- 
ant’s bill alleged and set forth, either including or not in- 
cluding the stereutype plates or the copyright, or the origi- 
nal of illustrations, or all or any of the stamps for binding, 
and that defendant made no agreement whatsoever with 
said Hubbard Brothers, except as hereinafter alleged, and 
says he is informed and believes, that the alleged instrument 
42 of writing, marked exhibit ‘* A,’’ annexed to complainant’s 
bill, was not duly recorded in the office of the Librarian of 
Congress: in this, that defendant is informed and _ believes, 
if the said alleged instrument of writing which is pretended 
i and claimed by complainant, to express the terms, conditions 
and considerations of an agreement made by defendant with 
Hubbard Brothers, on or about March 30th, 1880, composed 
at that time of complainant and F. W. Ayer, was not filed 
or recorded in the office of the Librarian of Congress until 
the 23d day of August, 1882, more than two years after the. 
43 alleged time of the alleged execution and delivery thereof. 
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- 9. Defendant further says, that before the 30th day of 
March, 1880, the said firm of Hubbard Brothers, then 
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composed of complainant and one F. W. Ayer, entered into 
negotiations with defendant, for the purchase from defend- 
ant of the book entitled as hereinbefore mentioned, includ- 
ing the copyright, not at that time, but thereafter to be ob- 
tained, the originals of cuts, stamps for binding, and circular 
plates. Defendant says the fact that said copyright had not 
then been obtained, and was not obtained at the time of enter- 
ing into the agreement hereinafter set forth, nor until the 7th 44 
day of June, 1880, was well known to Hubbard Brothers, 
composed as aforesaid. 


6. Defendant says, that in pursuance of the negotia- 
tions aforesaid, for the purchase of said book, copyright, 
plates, stamps, ete., defendant met said complainant at the 
Union Depot in the City of St. Louis, Missouri, and then 
and there, on the 30th day of March, and:on the railway 
train while passing from the City of St. Louis, Missouri, to 
Kast St. Louis, in the State of Illinois, defendant ver- 
bally agreed with said Alfred H. Hubbard, for said Hubbard 45 
Brothers, composed as aforesaid, on the basis for the future 
sale of said book, copyright, originals of cuts, and the plates 
and stamps necessary forthe manufacture of said book; and 
that said agreement for the sale, not at that time, but then 
agreed thereafter to be made and entered into by defendant 
and said Hubbard Brothers was, and was agreed to be, on 
the following terms, conditions and considerations, to be 
performed and done by the parties thereto, and not other- 
wise: That is to say, it was agreed that defendant would 
sell to Hubbard Brothers the plates necessary for printing 46 
said book, amounting to about 1000 pages, including the 
copyright, the originals of cuts and stamps or dies for bind- 
ing, it being agreed by and between said Hubbard Brothers 
and defendant, that defendant should have the right to, and 
should first publish an edition of 2,000 copies of said book 
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to be sold by defendant, and that defendant would there- 
upon deliver the plates, cuts and stamps aforesaid, properly 
packed for shipping to Hubbard Brothers, at the Union 
Depot, in the City of St. Louis, Missouri; and in consider- 


47 ation thereof, said Hubbard Brothers promised and agreed 


to pay defendant the sum of four thousand dollars, and 
also to manufacture said book for, and deliver same to de- 
fendant in the City of St. Louis, Missouri, at a less cost and 
price than that for which defendant was then manufacturing 
said books, agreeing to manufacture and deliver said book 
to defendant in the City of St. Louis, Missouri, for a less 
price than one dollar and ten cents per copy, and that said 
book so to be manufactured for, and delivered to defendant 
by said Hubbard Brothers; should and would in each copy 


48 thereof, contain defendant’s exclusive imprint; that is to say, 


each copy of said book to be manufactured for defendant, 
should contain the name of N. D. Thompson & Company, 
Publishers, St. Louis, Missouri, exclusive of the name of 
any other publisher whatsoever, and that on the proper page 
in said book, each copy thereof to be manufactured for de- 
fendant as aforesaid, should and would contain the exclusive 
copyright notice, of N. D. Thompson & Company, in ac- 
cordance with the Act of Congress; and that of the books 
so to be manufactured for defendant, by said Hubbard 


49 Brothers, defendant would order delivery of same in lots of 


2900 copies, and that said Hubbard Brothers should, after 
receipt of said order, have a reasonable time in which to have 
said books bound; and that said books should be furnished 
to defendant at a net price of ten per cent. in advance of 
the actual cost of manufacture, including boxing and dray- 
age, said ten per cent. being added for the purpose of com- 
pensating said Hubbard Brothers for the expense of storing 
and carrying in stock the books necessary to be manu- 
factured, for delivery on orders to be made by defendant 
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on said Hubbard Brothers, and that said Hubbard Brothers 50 
should and would make no profit whatsoever on the books 
to be manufactured for and delivered to defendant, and that 
defendant should retain and have the right, exclusively to 
himself, to sell said book within the bounds of the following 
territory: That is, in the States of Missouri, Arkansas, In- 
dian Territory, Louisiana, Texas, Mississippi, and that 
portion of Iowa, bounded on the north by the third tier of 
counties from the Missouri line, and that part of Illinois, 
not including, but south of Rock Island and Will counties, 
constituting about three-fourths of the State of Illinois, and} 
also in that portion of Kentucky and Tennessee, bounded on 
the east by the Louisville and Nashville, and the Nashville 
and Chattanooga Railroads, and also a portion of the State 
of Indiana. And at that tinte defendant having established 
agencies, and having agents and canvassers engaged in sell- 
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ing said book, on subscription for future delivery in Iowa, 
Wisconsin, Michigan, Illinois and Ohio; at places and cov- 
ing territory not included in that aforesaid: It was agreed 
that defendant should continue to sell said book by said 
agents and canvassers then in his employ in such territory 52 
then occupied by them. Said Hubbard Brothers also agreed 
with defendant that they would sell, and furnish to defendant 
all other books and publications manufactured or issued for 
sale by said Hubbard Brothers, through their house or 
branch offices at a discount of sixty-five per cent. off from 
the retail price of the same, and that defendant should have 
the exclusive right to sell said books and publications of 
Hubbard Brothers in Missouri, (excepting the six counties 
adjacent to Kansas City,) and also in Arkansas, Texas, 
Louisiana, and that part of Kentucky and Tennessee lying 53 
west of the Tennessee river; and also in the southern half 
of the State of Illinois; and that the said Hubbard Brothers 
would supply to said Thompson all circulars, prospectus 
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books and posters neccessary and usual in the prosecution of 
the sale of said books, at the cost price thereof, payment to 
be made for same, and for said publications of Hubbard 
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Brothers, by defendant within sixty days from date of sale; 
and that a contract and agreement should be written in 
proper form and executed by the said defendant and said 
54 Hubbard Brothers, composed as aforesaid, in accordance 
with and on the considerations aforesaid, and that in said 
contract and agreement, to be made as aforesaid, defendant 
would covenant and agree, for the period of two years 
from the time of the execution thereof, to publish no new 


_ - <0. yee e's os etesiites Seems 
ETAL CRO Oe) -remrncet st ae ar ; 


books, other than such as defendant then had in course of 
publication, and to devote his attention largely to the sale of 
the publications aforesaid of said Hubbard Brothers, to be 
purchased from said Hubbard Brothers as aforesaid, and 
exclusively to push the sale thereof, except as to publica- 
5 tions of defendant. And that each party to said contract, to 
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be entered into, would pay to the other one dollar per copy 
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for each copy of the Stock Book, entitled as aforesaid, sold 
by him or them in any of the territory to be reserved and 
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exclusively set apart for the other, as hereinbefore men- 
tioned, and fhat all applications for agencies for the sale of 
any of the books aforesaid, coming to one of said parties from 
territory reserved exclusively to the other, should by him or 
them be referred to the other having the exclusive right of 
sale in such territory; and that the party to whom such 
54 application should be referred would pay the other fifty cents 
forevery such application. Andin the event said defendant 
should go out of business or cease to prosecute the sale of 
the Stock Book hereinbefore mentioned, unless the successor 
of defendant would continue the same, then said Hubbard 
Brothers should have the exclusive right to sell said book, 
and it was further agreed by and between the parties that 


on the execution of the contract aforesaid, to be made and 
entered into, the defendant would assign said copyright to 
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said Hubbard Brothers, composed as aforesaid, and that said 
Hubbard Brothers should and would execute a mortgage to 57 
said defendant, on the plates, cuts and stamps aforesaid, to 
secure to the defendant the performance of said contract and 
agreement, to be made and entered into as aforesaid. 

7. Defendant says, that the sum of four thousand dol- 
lars to be paid by complainant as aforesaid, constituted only 
a small portion of the consideration of the agreement, con- 
tract and sale thereafter to be made and completed, and 
that said plates, cuts and stamps were of more and greater 
value than ten thousand dollars, and that the value of said 
plates, cuts and stamps was at that time well known to 58 
complainant. Defendant further says, said complainant, 
falsely pretending to have made a memorandum in writing, 
with a pencil, on paper, containing an outline of the terms and 
considerations of the contract thereafter to be entered into, 
as aforesaid: a copy of which pretended memorandum writ- 
ten by said Alfred H. Hubbard is marked exhibit ‘*A,’’ and 
tiled with complainant’s bill; nevertheless, representing to 
defendant that said pretended memorandum of agreement 
was incomplete, but that it contained the outlines of the 
contract and agreement thereafter to be made, and falsely 


on 


9 
and fraudulently promising that he would prepare in proper 
form, in writing, a contract and agreement, and elaborate 
the same in accordance with and on the considerations here- 
inbefore set forth, and that said Hubbard Brothers would 
execute the same; falsely representing and promising that 
said pretended memorandum of agreement would be used 
only as a guide and outline, from which the real agreement 
would be drawn and framed in accordance with the full un- 
derstanding of the parties as hereinbefore set forth. Thus 
by fraud and deceit pursuaded defendant to sign, with a 60 
pencil, said pretended memorandum, the defendant at that 
time believing and relying on said false promises and repre- 
sentations of complainant. Defendant says that at no time 
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was said pretended memorandum agreed upon as, or under- 
stood or intended to be, the contract to be entered into or to 
be performed by the defendant and said Hubbard Brothers, 
nor was said alleged memorandum of agreement understood 
or intended to be, as or for an assignment of the copyright 
of said book, but that said pretended memorandum was 

61 fraudulently prepared and contrived, as aforesaid, for the 
purpose of fraudulently obtaining possession of said plates, 
cuts and stamps, as defendant verily believes. 


8. Defendant denies that on the 28th day of May, 
1880, or at any other time, he rendered unto said Hubbard 
Brothers, a further or any instrument of writing, in form of 
a bill of sale for the said book, in which instrument of writ- 
ing was mentioned particularly, or otherwise, the fact that 
the said book stereotype plates, copyright, originals of illus- 


trations, and stamps for binding, were sold and delivered 
62 to them, except as and for the purpose as hereinafter men- 
tioned, and says he has no knowledge from which he can 
state whether or not a copy of said alleged bill of sale men- 
tioned in complainant’s bill, a copy of which is marked ex- 
hibit ** B,’’ was duly recorded in the office of the Librarian 


of Congress. 


%. Defendant says that complainant, by fair promises, 
having gained the confidence of defendant, and believing 
that said Hubbard Brothers would in good faith execute the 
contract as agreed to be made; and that they would carry 

63 out the same in accordance with the terms agreed upon, de- 
fendant being thereby moved so to do, and by the prom- 
ises and representations of complainant, as hereinbefore set . 
forth, and complainant’s representation that his business in- 
terests would thereby be greatly conserved, shipped and 
caused to be delivered to said Hubbard Brothers the plates, 
cuts and stamps necessary for the manufacture of said book, 
and at the request of complainant, or of Hubbard Brothers, 
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forwarded to them the paper, a copy of which is marked 
exhibit **B,’’ and filed with complainant’s bill; and that 
said paper was and is, and was intended to be, only a state- 
ment of the account of a part of the consideration to be 
paid, rendered and performed by said Hubbard Brothers, 
that is to say, that part to be paid in money, to-wit: four 
thousand dollars. 

10. Defendant further says, that said complainant hav- 
ing thus fraudulently obtained possession of the plates, cuts 
and stamps aforesaid, for said Hubbard Brothers, refused 
to execute or carry out any part of the contract, as agreed 
upon by said complainant, for Hubbard Brothers and de- 
fendant, or to comply with or carry out the terms thereof, 
although often requested so to do; and that said Hubbard 
Brothers have not executed said agreement, but have refused 
so to do, and have disregarded and violated the same in this: 
that they have at all times refused to supply, furnish or sell 
to defendant, any copy of said Stock Book, entitled as afore- 
said, at the price agreed upon, and have at ali times refused 
to sell said book to defendant at less than the usual and 


regular wholesale price thereof; and have refused to publish 


or manufacture said book, or any copy thereof for, or de- 
liver or sell the same to defendant, containing the copyright 
notice of defendant, or of N. D. Thompson & Company, 
in accordance with the Act of Congress, as defendant is in- 
formed and believes, and as was provided in said agreement, 
for the contract to be executed, as aforesaid; and that said 
Hubbard Brothers, having obtained possess’o) of the cuts, 
plates and stamps, as aforesaid, did, by their agents and can- 
vassers, having published editions of said.book, proceed to 
and did sell said book in the territory exclusively to be re- 
served and set apart to defendant, contrary to and in viola- 
tion of said agreement; and that complainant did thereupon 
declare that there wus no agreement or contract in exist- 
ence between Hubbard Brothers and defendant, and that 
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defendant assented thereto; that thereby said agreement 
for said contract, and the terms of said contract, to the best 
of defendant’s belief, were by mutual consent rescinded. 
Defendant says that until the recission of said agreement, as 
aforesaid, defendant was willing, and offered to enter into 
said contract; and carry out the same, in accordance with 
the terms thereof, and did use his best endeavors so to do; 
but was prevented from so doing by the wrongful and 
fraudulent acts and omissions of complainant, as hereinbe- 


fore alleged. 


11. Defendant denies that said Hubbard Brothers, or 
said complainant have paid defendant in full, or otherwise for 
said book, plates, copyright, illustrations and stamps, ex- 
cepting the sum of four thousand dollars, as herein alleged ; 
and says that said Hubbard Brothers and complainant ‘have 
converted said cuts, plates and stamps to their own use, and 
still have possession of the same. Defendant says, that to 
the best of his information and belief, said Hubbard Broth- 
ers did not, for the alleged consideration mentioned in said 
alleged bill of sale, or otherwise, become the sole or to any 
extent the owners or proprietors of said book, or of the 
copyright therein. Defendant says, to the best of his in- 
formation and belief, that said Hubbard Brothers, or com- 
plainant, did not and could not give to any person employed 
as in complainant’s bill alleged, the sole and exclusive, or 
any right or privilege to sell the said book within the 


seographical limits alleged to have been assigned to them, 


« - 


or elsewhere. 


12. Defendant: denies that said Hubbard Brothers em- 
ployed defendant, as one of their agents, to sell the said book 


‘in a large or valuable or any territory whatsoever, as in 


complainant’s bill alleged or otherwise. Defendant says, 
to the best of his information and belief, said Hubbard 
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Brothers did not, in each or any copy of said book, have 
printed any legal notice of copyright. 

13. Defendant says he is informed and believes that 
in the month of June, 1881, complainant purchased the in- 
terest of Francis W. Aver, in the business before that time 
conducted by said Hubbard and said Ayer, under the style 
of Hubbard Brothers. But says, to the best of defendant’s 
information and belief, complainant did not purchase o1 
acquire any interest in the said book or said copyright, and 
did not thereupon, or at any time become the sole or to any 
extent the proprietor thereof; nor since said month of 
June, nor at any time has complainant been, nor is he now 
sole, or to any extent the owner of said book or of said 
copyright. 

Defendant says that to the best of his information and 
belief, neither the whole or any part of said book, is com- 
bined or arranged in a new form, Original with the compiler 
or compilers of said book. 


14. Defendant denies that at any time, with full knowl- 
edge of the premises as alleged in complainant’s bill, 
or otherwise, the defendant contriving to defraud complain- 
ant out of any right of property mm said book, or of any 
protits which might lawfully be derived from the publication 
or sale of said book, or in violation of complainant’s rights 
(denying complainant’s alleged right to have the sole or any 
liberty of printing or reprinting or publishing or vending the 
same), did, in the year 1881 or 1882, after the time of the 
alleged and pretended purchase of said book and copyright 
by complainant, or Hubbard Brothers, or at any other time, 
with or without the assistance of others, either compile, 
combine, arrange, print, publish or sell or offer for sale, a 
certain book entitled, ** The American Farmers’ Pictorial 
Cyclopedia of Live Stock: Embracing horses, cattle, swine, 
sheep and poultry, includmg departments on dogs and bees; 
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74 being also a complete Stock Doctor; combining the effec- 
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tive method of object-teaching, with written instructions, 
giving all the facts concerning the various breeds, character- 
istics and excellencies of each. Best methods of breeding, 
training, sheltering, stable management and general care, 
with specific directions how to buy and how to sell, includ- 
ing careful and illustrated analyses of the points of domestic 
animals, with all the diseases to which they are subject, how 
to know them, the causes, prevention and cure, given in 
plain, simple language, free from technicalities, but scien- 
tifically correct, and prescribing remedies readily obtained 
and easily applied, designed for the successful and profitable 
use of the American farmer and stock owner, by Hon. 
Jonathan Periam, editor ** American Encyclopedia of <Agri- 
culture ;’’ editor Prairie Farmer ;’’ former editor ** Western 
Rural;’’ Member Illinois Department of Agriculture; First 
Superintendent of Agriculture, Illinois Industrial University ; 
Life Member American Pomological Society; author ‘His- 
tory Farmers’ Movement;’’ ‘* Lessons for Life,’’ ete., ete., 
and A. H. Baker, V. 8., Veterinary Editor ‘‘ American 
Field;’’ Veterinary Surgeon Illinois Humane Society; 
Medalist of the Montreal Veterinary College; Member of 
the Montreal Veterinary Medical Association, etc., ete., 
with over 700 appropriate engravings, St. Louis, Mo., N. 
D. Thompson & Co., publishers, 520, 522 and 524 Pine 
street, 1882,’’ except as hereinafter alleged. 


Defendant denies that said book is an infringement on 
complainant’s alleged copyright in said book, alleged to be 
complainant’s, entitled as mentioned in paragraph two, of 
complainant’s bill of complaint. 


Defendant denies that the materials of his said last men- 
tioned book are in great or any part copied from the book 
claimed by and alleged to be that of complainant, except a 
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small part thereof; which part so copied constitutes no ele- 
ment or part of great or special value, and which part so 
copied, defendant is informed and believes, is fairly quoted 
in such manner as, and only to the extent that the same 
may or can lawfully be done from any book covered by 
copyright, and says that the materials of said book of de- 
fendant are not the same as the materials of the book 
alleged to be complainant’s; nor are they in part or sub- 
stantially the same, except as and to the extent herein 
alleged, and says it is not true that said book of defendant 
was altered or paraphrased from the book alleged to be 
complainant’s. 


Defendant denies that the combination and arrangement 
of the materials in defendant’s book are in all or any 
material respects similar to the combination and arrange- 
ment of the book alleged to be complainant’s; and denies 
that the identity of materials and similarity of combination 
and arrangement of materials are found both in the text 
and illustrations, except as herein stated; in this, that said 
book claimed by complainant, is to a great extent and almost 
wholly a compilation from other sources; only a small part 
of either the illustrations or text being original matter ; and 
says that said book now being published by defendant, 
alleged by complainant to be an infringement on complain- 
ant’s pretended copyright, is in that part where there is sim- 
ilarity, or identity of matter in the text of said books, also 
a compilation derived from common original sources, except 
as hereinbefore stated; and as defendant is informed and 
believes, without any infringement or violation of the 
alleged copyright, or any right whatsoever of said Hubbard 
Brothers, or of said complainant; and that the illustrations, 
cuts and engravings where identical or similar in said bookss 
were and are as defendant is informed and believes, com- 
mon property, not covered by any copyright ; and that said 
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euts, illustrations and engravings were purchased by defend- 
ant in the market, being such as were and are kept for sale 
to the general public; and that the remainder of said book 
alleged by complainant to be an infringement, excepting 
the prefaces thereto, are, as defendant is informed and be- 
lieves, compiled and original matter, composed, compiled 
and written by Jonathan Periam and Austin Hart Baker, 
and are not contained in said book claimed by complainant. 

Defendant says the method of making up of said books, 
the division into parts and chapters, and the manner of 
treating and the combination and arrangement of the mate- 
rials, the subjects and illustrations, as well as the design of 
said books are not novel, and as defendant verily believes, 
are covered by no copyright. 

17. Defendant denies that he employed Jonathan Periam 
or any other person whomsoever to re-write any part of said 
book claimed by complainant, or that any such work was 
done under the supervision and direction of defendant or 
otherwise; or that defendant used the book claimed by com- 
plainant as the guide or chief source or to any extent as a 
source of information in the work of either compiling, 
combining or arranging the materials in said book of de- 
fendant; complied, written and composed as aforesaid, ex- 
cept as herein stated; denies that defendant copied the mat- 
ter, or any part thereof, from the book claimed by com- 
plainant, into defendant’s book, alleged by complainant to 
be an infringement, except as herein alleged; and says, that 
defendant being informed and knowing that the cuts and 
illustrations of said book claimed by complainant were com- 
mon property, in not being covered by any copyright, de- 
fendant did use a great number of said cuts and illustrations 
in making up and preparing for the press said book of de- 
fendant, entitled, The American Farmer’s Pictorial Cyclo- 


g4 vedia of Live Stock, &c., as defendant is informed and be- 


lieves he had full and lawful right to do. 
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18. Defendant denies that he knowing the great value 
of the book claimed by complainant, or the demand, if any, 
that had been created for it, because of any efforts and ex- 
penditures of complainant to bring it to the notice of the 
public, designedly or otherwise, with the intention of gain- 
ing any benefits to himself of any of complainants labors or 
outlay of money, either made or caused to be constructed 
said or any book, in such form or so like the book alleged 
to be complainant’s, for the purpose of enabling himself or 85 
his agents to sell the same upon the reputation of any book 
owned or claimed by complainant. Defendant says he has 
no knowledge or information sufficient to form a belief as to 
whether a large or any number of persons were or were not 
deceived by the close, or any resemblance of the books afore- 
said, or that he is selling said book to many, or any persons 
or person, who would otherwise purchase the book claimed 
by complainant. Defendant denies that his said book is a 
piracy on the pretended or any copyright of complainant. 


19. Defendant denies that he has, from time to time, or 86 
at any time endeavored to either persuade, entice or induce, 
by offers of large, or any sums of money, or otherwise, any 
of complainant’s agents or canvassers to quit complainant’s 
service, or to deliver said book of defendant upon subscrip- 
tions obtained for the book claimed by complainant; or to 
canvass for other subscribers only for defendant’s book, to 
the injury or great or any damage of complainant, except 
as defendant has in the lawful pursuit of his business and 
by lawful competition in trade, endeavored by offering and 
paying to suitable persons. wheresoever they could be found, 87 
reasonable compensation and commissions for selling said 
book of defendant. Defendant says that he has no infor- 
mation sufficient to form a belief as to whether or not, by 
or because of the alleged promises in complainant’s bill, 
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great and irreparable or any injury, is being or has been done 
to complainant’s business of printing, publishing or selling 
said book claimed by complainant; and denies that said 
complainant has any lawful right either to print, publish or 
sell said book. | 


88 20. Defendant says, that no other person is associated 
with him as a partner in his said business, and that he is, 
and at all times mentioned in complainant’s bill, has been 
the sole owner and proprietor thereof. 


And this defendant denies all and all manner of unlaw- 
ful contrivance, fraud and wrongful acts or piracy or 
infringement, wherewith he is by the said bill charged; 
without this, that there is any other matter, cause or thing 
in the complainant’s said bill of complaint contained, ma- 
terial or necessary for this defendant to make answer unto, 

89 and not herein and hereby well and sufficiently answered, 
confessed, traversed and avoided or denied, is true to the 
knowledge or belief of this defendant; all matters and 
things this defendant is ready and willing to ever maintain 
and prove, as this Honorable Court shall direct, and humbly 
prays to be hence dismissed, with his reasonable costs and 
charges in this behalf most wrongfully sustained. 


JOHN B. HENDERSON, anv 
NATHAN D. THOMPSON. KERR, GIBSON & KERR, 


Solicitors for Defendant. 
Y0 UNITED STATES OF AMERICA, 2- 

EASTERN District oF Missouri. _ 

Nathan D. Thompson, being duly sworn, does depose 
and say, that he is the defendant named in the foregoing 
answer, subscribed by him; that he has read the same, and 
knows the contents therof, and that the same is true of his 
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51 & 52 own knowledge, except as to the matters therein 
stated on information and belief, and as to those 


matters he verily believes it to be true. 
NATHAN D. THOMPSON. 


Subscribed and sworn to before me this 3d February, 


1883. 
[SEAL. | A. P. SELBY, 
U. S. Com’r, E. D. Mo. 


And afterwards, to wit, on the 23rd day of February, A. 
D. 1883, the following replication was filed in said cause, to 
wit: 


Replication. 


In the Circuit Court of the United States, Eighth Circuit, 
in and for the E. D. of Missouri. September Term, 
1882. 


ALFRED H. HuBBarpD 
No. 2089. 


U8 
NaTHAN D. THompson. | 


The plaintiff in this cause hereby joins issue with the de- 
fendant on the matters alleged in the answer. 
J. R. SYPHER, 
S. M. BRECKINRIDGE, 
Solicitors for Plaintiff. 


58&54 And afterwards, to wit, on the 10th day of May, 
A. D. 1883, the following further proceedings were 
had in said cause and appear of record, to wit: 


o2 


ALFRED H. HuBBarpD ) 


vs. . 2089. 


NatHan D. THompson. } 


Now come the parties herein, by their solicitors—the com- 
plainant by 8S. M. Breckenridge and the respondent by C.G. 
B. Drummond—and, by leave of court, respondent Thomp- 
son files cross-bill as of May 5th. 

Said cross-bill is in the words and figures following, to 
wit: 


ae Te ter 


UNITED STATES OF AMERICA, ? 


re 
" 


Eastern District oF Missourt. § 


IN THE 


Circuit Court of the United States, 


IN AND FOR THE EASTERN District OF Missouri. 


NATHAN D. THOMPSON, \ 
Complainant, 


vs. » In Equiry. 
ALFRED H. HUBBARD. \ 
Defendant. , 


To the Honorable, the Judges of the said Circuit Court & 

Your orator, Nathan D. Thompson, humbly and respect- se 
fully shows unto your Honors: That he is a citizen of. the 
State of Missouri, and is, and was at the times hereinafter 
mentioned, a book-seller and publisher, residing and carry- 
ing on business as such in the City of St. Louis, within the 
Eastern District of Missouri, under the name aud style of N. 
D. Thompson & Company. 

That the defendant, Alfred H. Hubbard, is a citizen of 
the Statecf Pennsylvania, residing and carrying on the busi- 
ness of book-seller and publisher, in the City of Philadel- 
phia, in said State last aforesaid, under the name and style 
of Hubbard Brothers. 


~ 
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And your orator futher shows unto your Honors, that on 
or about the month of June, a. p. 1879, he engaged, em- 
ployed and hired one Edwin Porter Thompson, to compile and 
write from original sources for your orator, a stock book, 
including horses,. cattle, sheep, swine and poultry. That 
said Edwin Porter Thompson entered upon said work of 
compiling and writing said book from such sources, and con- 

94 tinued to prosecute said work until about October, A. D. 
1879, and prepared a large quantity of manuscript for said 
book in manner aforesaid. That about said month of Octo- 
ber, said Edwin Porter Thompson became unable to prepare 
manuscript for said book with sufficient rapidity to complete 
that necessary for the entire book in a reasonable time ; 
that our orator thereupon entered into a contract with one 
Jonathan Periam, te compile, write and complete, said book 
so commenced as aforesaid, and to that end turned over and 
delivered to said Periam for said purpose, the said manu- 

95 script prepared, as aforesaid, for said book by said Edwin 
Porter Thompson, and all the material, notes and data 
which had been collected, made and obtained by said Edwin 
Porter Thompson, in and for the work of compiling and 
»writing said book, and all other things in said Edwin Porter 
Thompson’s possession, relating to and connected with the 
sume ; nnd that said Periam proceeded with the preparation 
of said book, and did complete the same, and deliver the 
manuscript of said book, so prepared, compiled and written 
for your orator, to your orator, and your orater became and 

gg was the owner of the same, and the proprietor and owner 
of said book, and that said book was and is to a great ex- 
tent, and almost wholly, a compilation from common and 
original sources. 

And your orator further shows unto your Honors, that 
the cuts, illustrations and engravings to be used in said 
book, and which were used in said book when published, as 
hereafter stated, were purchased by your orator in the 


‘ 


market, being found by him for sale therein, and being 
such as were und are kept for sale to the general public, 
except a few which he caused to be engraved from prints in 97 
other publications. 


And your orator further shows unto your Honors, that he 
prepared and adopted as and for the title of said book, the 
following: ‘* Illustrated Steck Doctor and Live Stock En- 
cyclopedia, including horses cattle, sheep, swine and poul- 
try, with all the facts concerning the various breeds and 
their characteristics, breaking, training, sheltering, buying, 
selling, profitable use and general care; embracing all the 
diseases to which they are subject—the causes, how to 
know, and what to do, given in plain, simple language, free 
from technicalities, but scientifically correct, and with direc- 
tions that are easily understood, easily applied, and reme- 
dies that are within the reach of the people; giving the 
most recent, and approved and humane methods for the 
preservation and care of stock, the prevention of disease, 
and restoration of health. Designed for the farmer and 
stock owner, by J. Russell Manning, M. D., V.S., with 400 
illustrations. St. Louis, Mo., N. D. Thompson & Co.,’ 
publishers, 520, 522 and 524 Pine street, 1880.”’ 
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And your orator further shows unto your Honors, that on og 
the 27th day of March, A. D. 1880, and before the manu- 
script of said book was completed as aforesaid, and before 
the publication of said book, your orator deposited in the 
mail, addressed to the Librarian of Congress, at Washing- 
ington, District of Columbia, a printed copy of the said title 
of suid book. and as he is informed and believes, the same 
was delivered to and received by said Librarian, at the City 
of Washington aforesaid. That having thereafter pub- 
lished said book, your orator did, within ten days from the 
publication thereof, deposit in the mail, addressed to the jo9 
Librarian of Congress, at Washington, District of Columbia, 
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two complete printed copies thereof, of the best edition 
issued, and did print in each and every copy of said book, 
published by him, on the page next after the title page, a 
notice of copyright, as prescribed by, and in accordance 
with, the statute of the United States in such case made and 
provided, and by virtue of the premises, your orator became 
and was the proprietor and owner of the copyright, of, in 
and to said book. That said librarian duly issued to your 
orator a certificate of copyright of said book, which your 
orator still holds. 

And your orator further shows unto your Honors, that in 
February, or about the first day of March, A. D. 1880, be- 
fore said title was mailed to said librarian as aforesaid, and 
before said book was published and said copies thereof 
were mailed to said librarian as aforesaid, said Hubbard 
Brothers, then composed of said Hubbard and one Francis 
W. Ayer, were informed by your orator that he was about 
to publish said stock book, and your orator requested said 
Hubbard Brothers to become the general agents of your 
orator, for the vending of said* book outside of such 
territory as your orator could then work. That said 
defendant Hubbard soon afterwards visited said City of 
St. Louis for the purpose, among other things, of nego- 
tiating with vour orator in reference to the publication and 
control of said book. That defendant -Hubbard first  pro- 
posed to buy from your orator the plates, cuts and stamps 
necessary in and for the publication of said book, and to 
publish the said book for said Hubbard Brothers and your 
orator jointly, and to pay your orator a reasonable sum for 
the privilege of selling the said book, and that to this prop- 
osition your orator refused to accede. And that your erator 
further shows unto your Honors that said defendant Hubbard, 
then and there acting forsaid Hubbard Bros., then proposed to 
buy from your orator for said Hubbard Bros. the said book, 
stereotype plates for same, original cuts, circular plates, 


O¢ 

stamps for binding and the copyright of said book, which 
said copyright had not then been obtained, as said Hubbard, 
acting as aforesaid, then well knew. And the said Hubbard 
Brothers, through said defendant Hubbard, then repre- 
sented to your orator, as an inducement for your orator to 
sell to said Hubbard Brothers said book, plates, cuts, 
stamps and copyright, that said Hubbard Brothers would 
supply and furnish your orator, in the event of any sale be- 
ing made of said book, plates, cuts, stamps and copyright 
by your orator to said Hubbard Brothers, all such copies of 
said book coutaining your orator’s exclusive imprint and 
copyright notice, as your orator should at any and all times 
need aud require for sale and delivery within the territory 


rr 
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your orator might reserve to himself the exclusive right 105. 


within which to sell and deliver the said book, andto so supply 
and furnish such copies of said book at a cost and price less 
than that for which your orator could manufacture said 
book, and at «a cost and price less than one dollar and ten 
cents for each and every copv supplied and furnished your 
orator ; and that said Hubbard Brothers would furnish your 
orator said books at ten per cent. advance on actual cost of 
manufacture to said Hubbard Brothers, said cost to include 
boxing and drayage ; and it was distinctly understood by 
and between said parties, that said Hubbard Brothers would 
not make any profit whatever on said book to be furnished 
your orator as aforesaid, nor vend said book in said terri- 
tory, said ten per cent. advance on actual cost being under- 
stood to be necessary to cover clerk hire, storage and other 
incidental expenses connected with the manufacture of said 
book and of carrying stock. And said Hubbard Brothers 
further agreed to furnish your orator with a true and correct 
itemized statement of all the various details of expense en- 
tering into the said actual cost of the manufacture of said 
bvok, in order that your orator might be apprised of the 
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actual cost of manufacture, and be able to know that the 
charges made your orator for said book were correct. 

That your orator then stated to said Hubbard, acting as 
aforesaid, the terms upon which he would agree to sell said 
book, plates, cuts, stamps and copyright to said Hubbard 
Brothers, being moved thereto by said inducement offered 
by said Hubbard Brothers, as aforesaid, and other consid- 
erations hereinafter set forth, and that the terms so stated 
to said Hubbard were the same as those next hereinafter set 
forth. That the said Hubbard, acting as aforesaid, request- 
ed your orator to furnish him the terms upon which your 
orator proposed, as aforesaid, to sell the said book, plates, 
cuts, stumps and copyright, to said Hubbard Brothers, in 
writting, that said Hubbard might have the same to consider 
during his stay at Hot Springs, which place he was about 
to visit. That your orator thereupon formally offered to 
sell said Stock Book, plates, cuts, stamps and copyright, to 
said Hubbard Brothers, for four thousand dollars, when the 
edition of said book, then being published by your orator, 
was off press, and the absolute control of all territory in the 
United States and Canada, except the States of Missouri, 
Arkansas, Indian Territory, Louisiana, Texas, Mississippi, 
three tiers of counties in Lowa, Illinois south of Mendota, 
Indiana south of Logansport, Kentueky and Tennessee west 
of the Louisville and Nashville Railroad, and Alabama west 
of the Louisville and Montgomery Railroad, for which ter- 
ritory so excepted said book should be manufactured by 
said Hubbard Brothers for your orator, at ten per cent. 
thove cost of actual expense of manufacture and promptly 
furnished your orator, and that said books should be 80 
furnished by said Hubbard Brothers, with the exclusive im- 
print and copyright mark of your orator, your orator to pay 
for the same ut sixty days; that in the observance of terri- 


tory all applications should be referred without compensa- 


tion, and a forfeiture of one dollar per copy should be made 
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on all said books sold by either party outside of the field 
belonging to said party; said Hubbard Brothers to be re- 
sponsible both for their general and canvassing agents, and 
your orator the same as to his; the payment for the said 
plates to be made as follows :—one thousand dollars to be 
paid in stock and present unsettled account, one thousand 
dollars by note for five months, one thousand by note for 
ten mouths, one thousand by note for fifteen months, said 
notes to be indorsed by N. W. Ayer and son, and secured 
by lien on plates, and to bear interest at six per cent. 

And your orator further shows unto your Honors, that 
afterwards and on the 30th day of March, A. D. 1880, upon 
the request of said Hubbard, your orater met said Hubbard 
ut the Union Depot, in said City of St. Louis, as said Hub- 
bard was passing through 3aaid City of St. Louis, on his way 
from said Hot Springs, in the State of Arkansas, to his 
home in said City of Philadelphia, and that your orator aec- 
companied suid Hubbard to a restaurant where said Hub- 
bard took breakfast, and immediately afterwards, on a rail- 
way train from said Union Depot to East St. Louis, in the 
State of Illinois. That while at the brenkfast table at said 
restaurant said Hubbard took from his pocket two certain 
writings on paper, made with a pencil, and exhibited one 
of the same to your orator as and for a memorandum of an 
agreement thereafter to be entered into by said Hubbard 
Brothers and your orator. That your orator glanced over 
suid writing exhibited to him us aforesaid, and found the 
money part of the consideration inserted therein to be thir- 
ty-five hundred dollars. That without reading said writing 
further, your orator then and there stated to said Hubbard 
that unless that part of the consideration was made four 
thousand dollars, as fixed by your orator in his said offers 
to sell, it was needless for your orator and said Hubbard 
to proceed with their negotiations any further. That said 
Hubbard, acting us aforesaid, then and there agreed to said 
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demand of your orator, and instructed your orator to insert 
in said writing and purported memorandum of agreement, 
the sum of four thousand dollars, in place of the thirty-five 
hundred dollars then therein mentioned as aforesaid, as and 
for the money part of the consideration of any sale there- 
after to be made as aforesaid, which your orator did. . 

That thereafter, and on the said railway train, while the 
same was going from said Union Depot to said East St. 
Louis, the balance of said writings was considered, . your 
orator having in possession, and reading from the said writ- 
ing exhibited to him as aforesaid, and said Hubbard having 
in possession and holding the other of said writings. That 
on the consideration thereof as aforesaid, your orator ob- 
jected from time to time to the matters and things contain- 
ed in the writing had by him as aforesaid, where the said 
matters and things therein contained differed from the 
matters and things contained in the said offers of sale made 
by vour orator, as aforesaid, to said Hubbard Brothers, and 
said Hubbard then and there assented from time to time to 
such demands as to what the agreement should be as your 
orator then and there made. And your orator did then and 
there verbally agree in manner aforesaid with said Hubbard 
Brothers, then composed of said Hubbard and said Ayer as 
aforesaid, by and through the said defendant. Hubbard, on 
the basis for the future sale of said book, copyright, origi- 
nals of cuts, and the plates and stamps necessary for the manu- 
facture of said book; and that said agreement for the sale, 
not at that time, but then agreed thereafter to be made and 
entered into by your orator and said Hubbard Brothers, was 
und was agreed to be on the following terms, conditions and 
considerations to be performed and done by the parties 
thereto and not otherwise, that is to say: 

It was agreed by and between said Hubbard Brothers and 
your orator, that your orator would sell to Hubbard 
Brothers, the plates necessary for printing said book, 
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amounting to about 1000 pages, including the copyright, 
the originals of cuts, and stamps or dies for binding; that 
your orator should have the right to, and should first publish 

an edition of 2000 copies of said book to be sold by your 
orator; and that your orator would thereupon deliver the 118 
plates, cuts and stamps aforesaid, properly packed for ship- 
ping to Hubbard Brothers, at the Union Depot, in the City 

of St. Louis, Missouri; and in consideration thereof, said 
Hubbard Brothers promised and agreed to pay your ora- 
tor the sum of four thousand dollars, and also to manufae- 
ture said book for, and deliver same to, your orator, in the 
City of St. Louis, Missouri, at a less cost and price than 
that for which your orator was then manufacturing said 
books, agreeing to manufacture and deliver said book to your 
orator in the City of St. Louis, Missouri, for a less price 119 
then one dollar and ten cents per copy; that said book so to 

be manufactured for, and deliverd to your orator by said 
Hubbard Brothers, should and would, in each copy thereof, 
contain your orator’s exclusive imprint, that is to suay—each 
copy of said book to be manufactured for your orator, should 
contain the name of N. D. Thompson & Company, Publish- 
ers, St. Louis, Missouri, exclusive of the name of any other 
publisher whatsoever; that on the proper page of said book, 
each copy thereof, to be manufactured for your orator, as 
aforesaid, should and would contain the exclusive copyright 120 
notice of N. D. Thompson & Company, in accordance with . 
the statutes of the United States in such case made and pro- 
vided; that of the books so to be manufactured for your 
orator, by said Hubbard Brothers, your orator would order 
deliverv of same in lots of 500 copies, and that said Hub- 
bard Brothers should, after receipt of said order, have a 
reasonable time in which to have said books bound; that 
said books should be furnished to vour orator at a net price 

of ten per cent. in advance of the actual cost of manufac- 
ture, including boxing and drayage, said ten per cent. being 121 
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added for the purpose of compensating said “Hubbard 
Brothers for the expense of storing, and carrying in stock, 
the books necessary to be manufactured for delivery on or- 
ders to be made, by your orator, on said Hubbard Brothers ; 
that said Hubbard Brothers should, and would, make no 
profit whatsoever on the books to be manufactured for, and 
delivered to, your orator, and that your orator should re- 
tain, and have the right, exclusively to himself, to sell said 
book within the bounds of the following territory, that is,— 
in the States of Missouri, Arkansas, Indian Territory, 
Louisiana, Texas, Mississippi, and that portion of Iowa, 
hounded on the north by the third tier of counties from 
the Missouri line, and that part of Illinois, not including, 
but south of Rock Island and Will couaties, constituting 
nubout three-fourths of the State of Illinois, and also in that 
portion of Kentucky and Tennessee, bounded on the east by 
the Louisville and Nashville and the Nashville and Chatta- 
nooga Railroads, and also a portion of the State of Indiana. 
And, at that time, your orator having agencies established, 
and having agents and canvassers engaged in selling said 
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book by subscription, for fature delivery, in Iowa, Wiscon- 


sin, Michigan, Illinois and Ohio, at places and covering ter- 
ritory not included in that aforesaid, it was agreed that your 
orator should continue to sell said book, by said agents and 
canvassers then in his employ, in such territory then occu- 
pied by them. Said Hubbard Brothers also agreed with 
your orator that they would sell, and furnish to your orator, 
wll other subscription books and publications manufactured 
or issued for sale by said Hubbard Brothers, through their 
house or branch offices, at a discount of sixty-five per cent. 
off from the retail price of the same ; that your orator should 
have the exclusive right to sell said books and publications 
of Hubbard Brothers, in Missouri, (excepting the six coun- 
ties adjacent to Kansas City, )also in Arkansas, Texas, Louisi- 
una, Mississippi, and that part of Kentucky and Tennessee 
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lying west of the Tennessee river, also in the southern half 
of the State of Illinois; that the said Hubbard Brothers 
would supply to said Thompson all circulars, prospectus 
hooks and posters, necessary und usual in the prosecution 
of the sale of said books, at the cost price thereof, payment 
to be made for same, and for said publications of Hubbard 
Brothers, by your orator, within sixty days from date of 
sale, that a contract and agreement should be written out in 
proper form, and executed by your orator and said Hubbard 
Brothers, composed as aforesaid, in accordance with and on 
the considerations aforesaid, and that In said contract 
and agreement, to be made as aforesaid, your orator 
would covenant and agree, for the period of two yeurs, 
from the time of the execution thereof, to publish 
no new books, other than such as your orator then 
had in course of publication, and to devote his at- 
ttention largely to the sale of the publications aforesaid 
of said Hubbard Brothers, to be purchased from said Hub- 
bard Brothers as aforesaid, and exclusively to push the sale 
thereof, except as to publications of your orator; and that 
each party to said contract to be entered into, would pay to 
the other one dollar per copy for each copy of the Stock 
Book, entitled as aforesaid, sold by him or them in any of 
the territory to be reserved and exclusively set apart for the 
other as hereinbefore mentioned, and that all applications 
for agencies for the sale of any of the books aforesaid, ceom- 
ing to one of said parties from territory reserved exclusively 
to the other, should by him or them be referred to the other 
having the exclusive right of sale in such territory, and that 
the -wagty to whom such application should be referred 
would pay the other fifty cents for every such application; 
and in the event your orator should go out of business or 
cease to prosecute the sale of the Stock Book hereinbefore 
mentioned, unless the successor of your orator would con- 
tinue the same, then said Hubbard Brothers should have the 
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exclusive right to sell said book ; and it was further agreed 
by and between the parties, that on the execution of the con- 
tract aforesaid, to be made and entered into, your orator 
would assign said copyright to said Hubbard Brothers, com- 
posed as aforesaid, and that said Hubbard Brothers should 
and would execute a mortgage to your orator on the plates, 
cuts and stamps aforesaid, to secure to your orator the per- 
formance of said contract and agreement, to be made and 
entered into as aforesaid. 


And your orator says that he never examined or read the 
said writing which, during the time of the consideration of 
said writings as aforesaid, was in the possession of, and held 
hy, the said Hubbard, and that he did not then know, nor does 
he know now, what the said writing then contained. And 
your orator says that the said Hubbard, during the conside- 
ration of the said writings as aforesaid, did make, or pre- 
tended to make, some alterations in said writing, so in 
his possession as aforesaid, but what said alterations were, 
your orator did not then, nor does not now, know ; but your 
orator says, that neither of said writings were at the time 
the same were so considered, and said verbal agreement 
made, altered to correspond with said verbal agreement so 
made as aforesaid ; that the said writing had by your orator 
us aforesaid, at the time of the consideration of said writ- 
ings as aforesnid, was not altered by your orator to corres- 
pond with the said verbal agreement at the time of the con- 
sideration of said writings, nor did your orator then require 
the said writings to be compared with each other, as your 
orator was not then, and had not been, informed, neither 
did he know or anticipate that he would be expected or re- 
quired by the said Hubbard to sigu the same, and that the 
said Hubbard did not alter the said writing so had by him 
aut the time of the consideration of said writings to corres- 
pond with said verbal agreement ; and your orator says that 
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the said verbal agreement was not then, or at any time, 
either embodied or contained in either of said writings. 


That after said writings had been considered as aforesaid, 
and after said verbal agreement had been made as aforesaid, 
your orator returned to said Hubbard said writing which 
vour orator had had in his possession during the considera- 
tion of the contents of said writings as aforesaid and the 
making of said verbal agreement as aforesaid; that after- 
wards the said Hubbard proposed to and did insert in said 
writings the clause ‘* plates to be made collateral security 
for payment of notes,’’ which clause so inserted, your orator 


(Says, was notin accordance with the agreement then und 


there had, it having then and there been agreed that said 
plates, ete., should be collateral security for the perform- 
ance of said verbal agreement, as your orator then under- 
stood, but your orator says that the said Hubbard inserted 
ut the same time, as hereinafter mentioned, other things 
without the knowledge or consent or agreement of your ora- 
tor. That afterwards, and when the railway train upon 
which said Hubbard was traveling, was about to leave the 


suid. East St. Louis, where your orator was to quit the said. 


train to return to said City of.St. Louis, the said defendant, 
Hubbard, representing to your orator that said writings and 
purported memoranda of agreement were incomplete, but 
that they contained the outlines of the contract and agree- 
ment thereafter to be made, and falsely and fraudulently 
promising that le would prepare in- proper form, iti writing, 
i contract and agreement, and elaborate the same in‘accord- 
since with the verbal agreement and on the considerations 
hereinbefore set forth, and that said Hubbard Brothers 
would execute the same, and falsely representing and prom- 
ising that said writings and purported memoranda of agree- 
ment would be used only as a guide and outline, from which 
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us aforesaid, before the making of said verbal agreement 
nforesaid, that he would not sell the said plates, cuts, stamps 
and copyright absolutely, and without the reservation of the 
suid. territory reserved in said verbal agreement, and with- 
out the terms and considerations in said verbal agreement 
contained, for the sum of ten thousand dollars; and your 
orator says that said property was, at the time said verbal 
ugreement was made, of an actual value of much more than 
ten thousand dollars. 


That said offers and verbal agreement to sell said book, 
plates, cuts, stumps and copyright were made by your orator 
mainly for and on the consideration of the absolute and 
exclusive reservatation to your orator, from the effect of 
any sale that might be made thereof, in the whole and every 
part of said territory described in said verbal agreement, 
that being all the territory your orator could then reach and 
work without establishing branch houses, which it was not 
then. convenient for him: to do; of the manufacture from 
said plates, cuts: and stamps for, andthe delivery to, vour 
orator, by said Hubbard Brothers, of all copies of said 
Stocx Book, containing his exclusive imprint and copyright 
inuwk,, necessary to supply said territory to be reserved to 
your orator under said verbal agreement, and of said Hub- 
bard Brothers so manufacturing and delivering the same to 
your orator at a price not to exceed ten per cent. over and 
ubove the actual cost of manufacture to said Hubbard Broth- 
ers, your orator intending thereby to be, and remain, the 
proprietor and publisher of said book in said territory re- 
served in said verbal agreement as aforesaid, (all he could 
then reach and work as aforesaid,) at the same or better ad- 
vantage as to cost of said book, than if he continued to 
publish and print the same for himself, without the trouble, 
annoyance and outlay necessary to so publish and print the 
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same—your orator regarding the ensh portion of the con- 
sideration more as so much realized from territory he could 
not otherwise reach, than as payment for the said plates, 
cuts and stamps, and that said defendant was so informed 
by your orator. 


And your orator further shows unto your Honors that 
aut the time said writings and purported memoranda of 
ugreement were considered, he did not see or know that the 
clause in said writings and purported memoranda which 
reads: ‘*The field on Stock Book to be the same as on 
Hubbard Brothers’ books, except the six counties adjacent to 
Kansas City,’’ was contained therein, and did not discover 
the sume until a day or two after he was so persuaded to 
sign said writing und purported memoranda of agreement as 
aforesaid ; that your orator says said defendant claims und 
declares that the same was inserted while your orator and 
siid Hubbard were on the said train going to East St. Louis, 
but your orator says that if said clause was so inserted in 
said writings and purported memoranda by said Hubbard, 
aus he claims and declares, that the same was done without 
the knoweledge and consent of your orator ; that your ora- 
tor never agreed or intended to agree to the same at any 
time. 

That immediately after your orator discovered said clause 
in said writing retained by him as aforesaid, your orator 
opened, and a correspondence was had between said Hub- 
bard Brothers and your orator in relation to the territory to 
be reserved to your orator, in which your orator insisted on 
the territory described in the verbal agreement aforesaid, as 
that agreed upon between said Hubbard Brothers and vour 
orator, to be reserved to your orator, except as hereinafter 
mentioned. And your orator further shows unto your 
‘Honors, that in order that a speedy execution of the con- 
tract thereafter to be made and entered into as aforesaid, 
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might thereafter be had, which his business interests and 
those of his agents and canvassers demanded, your orator, 
on the 13th day of April, A. D., 1880, proposed, by way 
of concession to said Hubbard Brothers, that the territory 
to be reserved in the contract thereafter to be made and en- 
tered into, should be, instead of that so agreed to be re- 
served in and by said verbal agreement as aforesaid, the 
following, that is to say: The two southern tiers of counties 
in Lowa, instead of three, as in said verbal agreement pro- 
vided as aforesaid ; Illinois, south of and including the coun- 
ties of Henry, Bureau, LaSalle, Grundy and Kankakee ; none 
in Indiana, instead of a third of it ; the boundary line in Ken- 
tu:ky to be the Louisville and Nashville Railroad, and in 
Tennessee, the Nashville and Montgomery Railroad ; none of 
Alabama, instead of half of it; as in said verbal agreement 
provided ; the whole of Missouri, Arkansas, Texas, Louisiana 
nnd Mississippi, and of the Indian Territory, and that your 
orator should have the right to work out agencies made out- 
side the field thus reserved previous to the said Hubbard 
Brothers’ acceptance of said proposal last aforesaid ; and 
that said Hubbard Brothers, on the 16th day of said April 
declined the proposition last aforesaid, and made a counter 
proposition to your orator, which your orator on said 20th 
day of said April declined to accept, and your orator then 
proposed that if the Iowa and Illinois territory which he re- 
served in his proposition last aforesaid be coneeded him, he 
would agree to said Hubbard Brothers’ proposition to make 
the territory to be reserved by and to him in Kentucky and 
Tennessee, all that lying west of the Tennessee River, the 
other territory to be the same as in his said proposition 
lust aforesaid; that said Hubbard Brothers, on the 20th 
day of said April, being anxious to push the canvassing 
for subseriptions for said book, and to publish the 
sume for delivery at the earliest moment, and needing pros- 
pectuses and other things from your orator for so doing, 
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then proposed to accept the proposition of your orator last 
aforesaid, if your orator would relinquish the outside agen- 
cies, mezning those agencies not within the. territory re- 
served and to be reserved by and to your orator under your 
orator’s two propositions last aforesaid, said Hubbard 
Brothers would yield, meaning they would agree that the 
territory to be reserved to your orator in the contract there- 
after to be made and entered into as aforesaid, should be 
the territory reserved by your orator to himself under the 
two propositions last aforesaid. That your orator refused 
to relinquish said outside agencies at once, but on the day 
last aforesaid proposed so to do by the 15th day of July, 
A. D., provided said Hubbard Brothers would accept his 
said proposition of the said 13th day of April, as modified 
by his subsequent propositions aforesaid. That afterwards, 
und on the said 20th day of April, and again on the 24th 
day of April, A. D., 1880, said Hubbard Brothers accepted 
said proposition of your orator last aforesaid, and your 
orator says that any agreement whatever then existing be- 
tween said Hubbard Brothers and vour orator, if not so 
originally, as your orator has averred, was modified in ac- 
cordance with said propositions and the said acceptance 
thereof. And your orator further shows unto your 
Honors, that between the 4th and the 28th days of May, 
A. D., 1880, the said Hubbard Brothers, by fair promises, 
having gained the confidence of your orator, and believing 
that said Hubbard Brothers would in good faith execute the 
contract as agreed to be made as aforesaid, and that they 
would carry out the same, in accordance with the terms 
ugreed upon, your orator being thereby moved so to do, 
und by the promises and representations of defendant, act- 
ing as aforesaid, as hereinbefore set forth, and said Hub- 
bard Brothers’ representations that their business interests 
would thereby be greatly conserved, shipped and caused to 


« 


152 


153 


15 5 


D2 


be delivered to said Hubbard Brothers the plates, cuts and 
stumps necessary for the manufacture of said book. 


That on the 26th day of May, A. D., 1880, said Hubbard 
Brothers fraudulently contriving to obtain from your ora- 
tor, as he is informed and believes, an instrument in writing 
from which said Hubbard Brothers might, in fraud of said 
verbal agreement, make it appear that the only consideration 
for said Stock Book, plates, cuts, stamps and copyright (said 
copyright not then being perfected and obtained), was the 
suid sum of four thousand dollars, requested your orator to 
send them, the said Hubbard Brothers, a bill specifying the 
electrotype plates, copyright, original wood engravings, 
electros of illustrations and stamps for binding, ard that on 
the 28th day of May, A. D., 1880, in pursuance of said re- 
quest, and not suspecting the fraudulent contrivance and 
purpose of said Hubbard Brothers aforesaid, your orator 
forwarded to said Hubbard Brothers a certain writing, a 
copy of which is hereto annexed, marked Exhibit ** C,”’ 
which said writing was and is, and was intended to be, a 
statement of the account of a part of the consideration to 
he paid, rendered and performed by said Hubbard Brothers, 
for the property mentioned therein, that is to say, of that 
part of said consideration only to be paid in money, to-wit : 
the four thousand dollars. And that said Hubbard Brothers 
further fraudulently contriving for the purpose aforesaid, 
on the first day of June, A. D., 1880, did send your orator 
notes for the thirty-five hundred dollars of the money, part 
of the consideration to be paid as aforesaid, having thereto- 
fore allowed your orator five hundred dollars on current ac- 
count, fraudulently alleging the same to be settlement in 
full for property mentioned in said writing so obtained as 
last aforesaid, and requested your orator to acknowledge 
receipt in full, which said request for said receipt was 
fraudulently made by said Hubbard Brothers for the pur- 
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pose aforesaid, and in intended fraud of your orater’s rights 
-under said verbal agreement. | 

. That afterwards, on the 22d day of July, A. D., 1880, 
said Hubbard Brothers did send to your orator a draft in 
writing of a contract, prepared in more regular form, a copy 159 
of which said draft of contract is hereunto annexed, marked 
Exhibit ** D,’’ and which said draft of contract is materially 
different from either of said writings first aforesaid and 
purported memoranda of agreement, and is also materially 
different in its provisions from the said verbal agreement, 

so made and entered into as aforsaid, as will appear from a 
comparison of said Exhibits **A, Band D,’’ and said ver- 

bal agreement herein set forth with each other, That said 
Hubbard Brothers, at the time of sending said draft of con-— 
tract, informed your orator that the laws of Peunsylvania 160 
lid not recognize a lien on personal property where there 
was not actual delivery into the possession of the party 
having or desiring to have it as security, and no provision 

for such lien was made in said draft of contract. That your 
orator did not execute said draft of contract, the same not. 
containing the terms and considerations of said verbal 
ugreement made between said Hubbard Brothers and your 
orator as modified as aforesaid, but materially differing 
therefrom as aforesaid. 

e And your orator further shows unto your Honors, that 161 
after receiving from said Hubbard Brothers, as aforesaid, 
said draft of contract, and on the 2d day of August, A. D., 
1880, your orator, without advice of counsel learned in the 
law, prepared a draft of a contract, the provisions of 
which were substantially the same as those of said verbal 
agreement as modified us aforesaid, except that your orator, 

for the purpose of reaching an adjustment of the matter and 
inducing said Hubbard Brothers to perfect the contract so 

to be entered into as aforesaid, made in said draft certain 
alterations by way of concessions to and in favor of said 162 
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Hubbard Brothers, as will appear from a comparison of said 
verbal agreement herein set forth and modification thereof 
iforesaid, and said draft or contract last aforesaid, a copy 
of which is hereto annexed, marked Exhibit * E.’? That 
your orator is not learned in the law, and that when he used 
the words in said draft ‘‘ agrees to confine his sales of said 
book to the following territory,’’ he intended to reserve and 
believed he was reserving from the effect of the proposed 
sale, the territory immediately thereafter described, and he 
considered the like words in said writings first aforesaid, 
being said purported memoranda of agreement, and in said 
draft of contract sent him by said Hubbard Brothers as afore- 
suid, to have a like effect. That your orator sent said draft 
of contract so proposed by him to said Hubbard Brothers, 
and was ready and willing to execute the same, but the said 
Hubbard Brothers refused and failed to execute the same, 
and informed and declared to your orator that they had not 
read the same, neither did they expect to do so. And your 
orator says that afterwards there was further dispute over 
the territory to be reserved, arising out of said verbal agree- 
ment and said propositions by which the same was modified 
as aforesaid, and upon other points. 

And your orator says, that in the month of April, 1880, 
stid Hubbard Brothers further fraudulently contriving and 
endeavoring to make it appear that the money part of the 
consideration was the sole and only consideration to be paid, 
done, rendered and performed by said Hubbard Brothers, 
for the said book, plates, cuts, stamps and copyright, pre- 
tended and declared to your orator that he had consented to 
pay the $4,000 in money, only upon your orator yielding to 
the said Hubbard Brothers the said disputed territory, being 
that described in the verbal agreement, and not mentioved in 
said writing and purported memorandum of agreement re- 
tained by'said Hubbard Brothers; thus admitting, as your 
orator says, that the territory to be reserved was a material 
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part of the consideration for the sale to be made and the 
coutract to be entered into as aforesaid; but your orator 
says it was not, nor is it true that - your orator at any time 
yielded the said disputed territory to said Hubbard Broth- 
ers, except ws hereinbefore stated by the modification of said 
verbal agreement as aforesaid, but your orator states the 
truth to be that the change iti the money part of the con- 
sideration was made as hereinbefore stated, and not other- 
wise, And your orator further says that the said Hubbard 
Brothers, further contriving as aforesaid, and in further 
frnud of said verbal agreement, did pretend and declare 
unto your orator that the outside agencies to be worked 
out, as aforesaid by your orator, were the agencies then had 
by your orator in said disputed territory, and not those had 
by your orator as aforesaid outside of the territory to be re- 
served to your orator under said verbal agreement; but 
your orator says that the outside agencies to be worked out 
under the termsof said verbal agreement, were those out- 
side of said reserved territory, as said Hubbard Brothers 
then well knew. 

And your orator says, that as early as August, A. D. 
1880, suid Hubbard Brothers refused to do business with 
vour orator at all on said Stock Book until an agreement 
had been executed between said Hubbard Brothers and your 
orator, and repeatedly thereafter refused to furnish your 
orator said book at a less cost or price than sixty-five per 
cent. off from the retail price of said book, which price 
of sixty-five per cent. off as aforesaid, was and is the regu- 
lar wholesale price, at which publishers sell books to book- 
sellers and dealers working and employing agents and can- 
viussers, and at which the said Hubbard Brothers would at 
any time have sold said book to any such book-sellers and 
dealers ; and that your orator had at that time in the terri- 


tory to be reserved as aforesaid many agents and canvassers 


iu his employ who had obtained subscriptions for, and who 
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had contracted and undertaken to deliver for your orator a 
large number of said books, all of which was well known 
to said Hubbard Brothers; and that said Hubbard. Brothers 
by so refusing as aforesaid to supply and furnish said books 
to your orator for less than sixty-five per cent. off as afore- 
said, fraudulently compelled your orator to pay fifty-six and 
one-fourth cents more per copy on those bound in cloth, and 
ii proportionate amount more on those bound in leather, 
than the price fixed and determined by said verbal agree- 
ment, in order to fill the said contracts of his said employees. 

And your orator further says, that the first order on Hub- 
bard Brothers, made in November 1880, for said books, was 
for a lot less than 500 copies and was sent, when your ora- 
tor was confined to his bed dangerously ill, by those at that 
time having charge of your orator’s business, and was sent 
without your orators knowledge or direction, and without 
those having charge of said business having knowledge of 
the terms of the said verbal or other agreement, as modified 
us aforesaid. And your orator says that said defendant 
pretends and claims that his refusal as aforesaid to furnish 
said books to your orator at the price agreed upon as afore- 
said, was because said books were not ordered in lots of 500 
copies, but your orator charges and avers the truth to be 
that said Hubbard Brothers did not until June 1881, for that 
reason or on that account, refuse to furnish said books to 
your orator, but prior to the date last aforesaid, as said 
Hubbard Brothers declared and pretended to your orator, 
they so refused only for the reason that no basis had been 
ugreed upon and signed, and because there was no final ad- 
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justment of the matters herein alleged between your orator 
and said Hubbard Brothers. 

And your orator further says that not only did said Hub- 
bard Brothers refuse to furnish said books to your orator as 
aforesaid, but falsely pretending to be owners of the copy- 
right of said book, under and by virture of the said writings 
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57 
or memoranda of agreement hereinbefore mentioned, did 
order your orator to w ithdraw from the State of Texas, the 
ugents of your orator then engaged in selling. said book in 
said State, which said State was in said writings or purpor- 
ted memoranda, mentioned and described as a part of the 173 
territory within which your orator should have the right_ to 
sellas aforesaid said book, and did order your orator to sell 
no more of said books in said State, and informed your 
orator that said Hubbard Brothers had arranged for a 
thorough canvass of said State by a general agent, and~.- 
would insist on its absolute territory. 

Your orator further shows that said Hubbard Brothers 
neglected and refused to execute, or carry out, said verbal 
or any agreement for a contract, which he had made. apd 
entered into between your orator and said Hubbard Brothers 174 
in the premises, or to pay or render unto your orator, the * 
considerations in said verbal or any agreement between them 
and your orator, but your orator says said Hubbard Brothers, 
on the contrary, did repeatedly declare and state unto your 
orator, that the said or any agreement existing between your 
orator and said Hubbard Brothers meaning, as your orator 
understood, and is advised and believes, any agreement for 
the sale of the said Stock Book, plates, cuts, stamps and copy- 
right, had fallen through, and had gone by the board, and 
other such expressions; whereby, said Hubbard Brothers 175 
usserted and stated that said Hubbard Brothers and your 
orator had been wholly unable to reach a mutual under- 
standing, as to the terms, conditions and considerations of 
the said or any agreement that had theretofore been made 
or entered into between said Hubbard Brothers and your 
orator, for such a sale as last aforesaid ; and that the same 
had been abandoned and rescinded, to which your orator as- 
sented. 

And your orator says that until the recision of said agree- 
ment as aforesaid, your orator was willing, and offered to 176 


08 


enter into said contract, and carry out the same in accor- 
dance with the terms thereof, and did use his-best endeavors 
so to do, bat was prevented from doing so, by the wrong- 
ful and fraudulent acts and omissions of said Hubbard 
Brothers as aforesaid. 

And your orator further shows that the orders for said 
books made on, and on the correspondence had with, the 
said’ Hubbard Brothers, and the business done between said 
Hubbard Brothers and your orator, after said Hubbard 

177 Brothers and your orator had failed, as aforesaid, to agree 
| upon the terms, conditions and consideration for a contract 
for ‘a sule of said property, and after the abandonment and 
recision as aforesaid, of any agreement theretofore that had 
existed between them as aforesaid, were not made, had or 
done, under said modified verbal, or any agreement, for the 
Sile of said property, but on and under special agreements 
tiade from time to time, and such as your orator might and 
does make with any other publishing house, wholly inde- 
pendent of the sale of any property. And your orator siys 
173 that he had then for’‘months been suffering from a nervous 
prostration and serious ill-health, necessitating a dangerous 
surgical operation that incapacitated him for a long time 
(more than a year) from protecting his rights from the 
wrongful acts of said Hubbard Brothers by appealing to a 
court of equity or to undergo the excitement, and annoy- 
unce and worry of litigation. He further says that he was 
under contract with a large number of persons throughout 
the territory reserved to himself as aforesaid, under said 
modified verbal agreement, to deliver said book to them at 
specified times, and to his agents and canvassers who had, 
by months of labor, obtained for your orator subscriptions 
for said book ; and that said Hubbard Brothers having got 
possession as aforesaid, of said plates, cuts and stamps, so 
that your orator could not print and publish the same for 
himself, your orator was compelled, in order to obtain said 
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books to supply and fill said orders and contracts, to avoid 
litigation, and, to enter into such special arrangements as 
aforesaid, with said Hubbard Brothers:; otherwise said books 
might have been withheld, and your orator’s business, repu- 
tation and means have suffered great injury and joss. 

Your orator says that the correspondence which took place 
between suid Hubbard Brothers and your orator, in relation 
to the said verbal or any agreement for a sale as aforesaid, 
was framed and conducted, as your orator is advised and 
believes, for the purpose and with the design of giving color 
to the pretense fraudulently made by the said Hubbard 
Brothers, that the consideration for the property to be sold, 
was the $4,000 only, and that the balance of the agreement 
formed no part of the consideration therefor, but was a sim- 
ple arrangement between said Hubbard Brothers and your 
orator ; and for the further purpose and with the design on 
the part of said Hubbard Brothers of avoiding said agree- 
ment, while obtaining all the benefits to be had thereunder 
for themselves in fraud of your orator. 

And your orator further shows unte your Honors, that 
on the . day of »_A. D. 1882, 
suid defendant, Hubbard, filed in this Honorable Court, his. 
certain bill in equity against your orator, wherein and whereby 
suid defendant Hubbard dic allege:and say, that in 1880 
defendant was the proprietor of the said book entitle1 as 
aforesaid ; that said book was deaigned, arranged, and to a 
certain extent compiled by your orator, and wholly wricten, 
composed, compiled and arranged by your orator, assisted 
by persons employed by. him for that purpose, among whom 
was Jonathan Periam ; that said persons worked under your 
orator’s instructions. in such manner that your orator was 
the owner and.proprietor of the manuscript of the said book, 
without assignment from said several persons assisting your 
orator as aforesaid in making said compilation; and that 
your orator being the owner of said book, duly entered the 
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same for copyright ; that your orator deposited a title page 
in the office of the Librarian of ‘Congress on the 27th day 
of March, A. D..1880, before publication of said book, and 
having published said book; that on the 7th day of June, 
1880, your orator deposited two copies thereof in the office 
of the Librarian of Congress, and printed in each and every 
copy of said book, on the page next after the title page, a 
notice of copyright as required by law, and by virtue of 
having done the things aforesaid, was the owner of the copy- 
right of said book ; that on or about the 20th day of March, 
A. D. 1880, your orator entered into an agreement in writ- 
ing, meaning the said purported memorandum of agreement 
so obtained and procured to be signed as aforesaid, with 
Hubbard Brothers, a firm composed of defendant Hubbard 
and Francis W. Ayer, doing business as aforesaid, inand by 
which instrument your orator covenanted and promised to 
sell, and did thereby sell, for the consideration therein men- 
tioned, the said book, stereotype plates, copyright, the origi- 
nals of the illustrations and stamps for binding, (a purport- 
ed copy of which said instrument was annexed to said bill, 
and is the same as Exhibit ‘‘B’’ hereto annexed); and that 
said instrument was duly recorded in the office of the Libra- 
rian of Congress ; that thereafter your orator rendered unto 
Hubbard Brothers a further instrument of writing in form 
of a bill of sale for said book, in which instrument of writ- 
ing was particularly mentioned the fact that said book, 
stereotype plates, copyright, originals of illustrations and 
stamps for binding, were sold and delivered to them, and 
annexed to said bill said purported bill of sale, the same as 
Exhibit **C’’ hereto annexed; and alleged further, that 
said bill of sale was duly recorded in the office of the Libra- 


riun of Congress; that said Hubbard Brothers paid your 


orator in full for said book, plates, copyright, illustrations 
und stamps the considerations mentioned in said bill of sale, 
and by virtue of the things so alleged by him, said Hubbard 
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Brothers became the sole owners and proprietors of said 
book and the copyright therein ; that said Hubbard Brothers 
employed agents in the United States and Canada, to sell 
said book by subscription, giving said persons so employed, 
the sole and exclusive right or privilege to sell said book 
within the geographical limits assigned to them respectively ; 
and that among others, they employed your orator as one 
of their agents to sell said book in a large and valuable ter- 
ritory, within which your orator had the exclusive privilege 
of selling said book by subscription, and for that pprpose 
to employ agents, canvassers and other servants to assist 
him; that said Hubbard Brothers added to said book, treat- 
ises on bees and dogs, thereby enlarging and improving the 
sume; that they caused to be printed and bound a large 
number of copies of said book, laid out and expended 
large sums of money in so doing, and in advertising in 
newspapers, in printing and distributing a large number of 
circulars, descriptive of said book ; in preparing und print- 
ing prospectus book, and in other things done in the manu- 
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facture and sale of said book, thereby creating an active de- . 


mand for the same, and were actively engaged in supplying 
such demand aud extending the sale of said book, whereby 
they expected to secure large and remunerative profits ; that 
in June, 1881, said defendant Hubbard purtchased the inter- 
est of Francis W. Ayer, in said business, book and said 
copyright thereof, and thereupon said A. H. Hubbard be- 
came the sole proprietor thereof, and has since been and 
now is the sole owner of said book and copyright ; that said 
defendant then set out in said bill, the plan of said book, 


and then alleged that your orator contriving to injure the. 


said Hubbard iu his right in said book und copyright, after 
selling said copyright of said book, having persons employ- 
ed to assist him, compiled, combined, arranged, printed, 
published and sold, and is continuing to print, publish and 
sell, and offering for sale a certain other book entitled ‘‘The 
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herein last deseribed, and in place thereof to canvass for 
nnd sell said first mentioned book, for said defendant Hub- 
bard, and thereby and by all the premises, great and irrepara- 
ble injury has been, and now is being, done to your orator, 
and the said defendant Hubbard, declares and threatens that 
he will continue so to damage and injure your orator. 


And your orator says he hereby tenders to the said de- 
fendant Hubbard, the said sum of $4,0Q0, so paid by said 
Hubbard Brothers to your orator in contemplation of the 
sale of said property being effected between your orator 
and the said Hubbard Brothers, as aforesaid, with interest at 


the rate of six per cent. per annum from the time the same 


was so paid, upon the condition, however, that the said Hub- 
bard Brothers surrender and deliver baek to your orator the 
said plates, cuts and stamps, for the book first aforesaid, so 
delivered to and obtained by said Hubbard Brothers as 
nforesaid, and such other and further or different condi- 
tious as this Court may order, or as to this Court may seem 
meet, 


To the end, therefore, that the said defendant may, if he 
ean, Show why your orator should not have the relief here- 
by prayed, and may full, true and perfect answer make to 
ull and singular the allegations, matters and charges afore- 
suid, but not upon oath or affirmation, the benefit where- 
of is hereby expressly waived by your orator, and that said 
defendant Hubbard, who is complainant in the orginal bill 
in this cause as aforesaid, may be perpetually enjoined from 
printing, publishing, selling or offering for sale any copy 
or copies of said book first aforesaid ; and may be required 
to render an account to your orator of all said books first 
iforesaid heretofore or hereafter published, or heretofore 
ov hereafter sold by him or any person or persons for him, 
and that an account may be taken of the same by and under 
the direction and decree of this Honorable Court, and that 
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he may be required to pay your orator any loss and damage 
your orator has suffered or may hereafter suffer by reason 
of the said Hubbard so unlawfully publishing said book 
first herein described, and may be ordered by the decree of 
this Honorable Court to surrender and deliver back the said 
plates, cuts and stamps, on such terms and conditions as 
this Honorable Court may order and deem just and equit- 
able in the premises, and that your orator may have such 
other and further relief as may be in accordance with jus- 
tice and right and agreeable to equity. 


May it please your Honors to grant unto your orator the 
most gracious writ of subpeena to be directed to the said 
defendant, Alfred H. Hubbard, commanding him at a 
certain time therein to be named, and under a certain penalty 
therein to be limited, personally to appear before your 
Honors in this Honorable Court, and then and there full, 
true, direct and perfect answer make to all and singular 
the premises, and further to stand to, perform and abide 
any further order, direction and decree, herein as to your 
Honors and this Honorable Court shall seem meet and shall 
be agreeable to equity and good conscience. 

N. D. THOMPSON, 
Complainant. 

JOHN B. HENDERSON, 

KERR, GIBSON & KERR, and 

C. G. B. DRUMMOND, 


Solicitors for Complainant. 


UNITED STATES OF AMERICA, 2 
Eastern District or Missourt, ‘tes 


Nathan D. Thompson, the complainant in the foregoing 
cross-bill named, being duly sworn, deposes and says, that 
so far as the statements therein contained are within his 


215 


*) 


216 


219) 


220 


ke 
at 
‘ 
own knowledge, they are true; and so far as they are stated 
therein, upon information and belief, he verily believes 
them to-be true. 48 
N. D. THOMPSON. 
- Subscribed and sworn to before me, 2 \ 
this 7th day of May, A. D., 1885, 5 
A. P. SELBY, | 
~~ U. S. Commissioner, s 
SEAL. > EK. D. Mo. 


ENHIBIT ** A.’’ 


MEMORANDUM OF AGREEMENT. » 
: 

N. D. T. agrees to sell H. Bros. the plates (1000 p.) of | 
Manning’s Stock Dr., ete., including copyright, the origi- 
nals of cuts, stamps for binding and cireular plates, for 
$4,000, and deliver same soon as first edition now print- 
ing is off press, well boxed at depot in St. Louis, free of 
charge for boxing and drayage. 

He agrees further to pay for all books manufactured 
from said plates upon his order (with his exclusive imprint 
and copyright mark) ; to order not less than 500 at a time, 
and sixty days, and in time to admit of their being bound, 
after receipt by Hubbard Bros. of his order. He agrees to 
pay for all books he orders made from said plates, a net J 
price of ten per cent. in advance of cost of manufacture, in- 
eluding boxing and drayage. 

He further agrees to confine his sales to the following ter- 
ritory, viz: the States of Missouri, Arkansas, Indian Terri- , 
tory, Louisiana, Texas, Mississippi, Southern Illinois, one- F 
third of each Indiana, Kentucky, Tennessee. 


Ife further agrees for the period of two years to publish 
no books, except those he now has in course of publication, 
viz: Texas History, Almanac, and the Tice Almanac, and to 
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devote his energies largely for the above period to the vig- 

: orous prosecution of the sale of the publications ( books and 221 

4 bibles) of Hubbard Bros., and to theirs exclusively (in- 
cluding bibles), (aside from his own as named), paying for 

the same within sixty days of date of bills, at the rate of 

d sixty-five per cent. off from the retail prices, and for all cir- 
culars, prospectus books, posters, etc., at cost. 


In consideration of the fulfillment of the foregoing cove- 
nants and agreements, H. Bros. agree to purchase and do 
hereby purchase the plates of Mg’s Stock Dr., etc., as 
before described, paying for the same as follows, viz: $500 
and present stock accounts unsettled, and 500 24 months ; 222 
$1,000 by note at 8 months ; $1,000 by note at 12 months ; 
$1,000 by note at 18 months, notes bearing interest at 6 per 


cent per annum). 


They further agree to supply N. D. T. all he may order 
of books from said plates in 500 lots with his exclusive im- 
print and copyright mark at 10 per cent. advance on actual 
cost of manufacture (said cost to include boxing and dray- 
age), and for cash on receipt of goods by N. D. T. 


They further agree to supply N. D. T. such of their 
other publications (books and bibles as are issued for sale 223 
through their home and branch offices), at a discount of 65 
per cent. off the retail price of the same, granting him the 
exclusive right of sale of close books in Mo. (excepting six 
counties adjacent to Kansas City), Ark., Texas, La., that 
part of Ky. and Tenn. lying west of the Tenn. River, and 
So. Ill. 


It is mutually agreed that each party of this contract shall 
be responsible to the other in the amount of $1 per copy 
for any close or exclusive books sold upon the territory of 
the other, and that all applications for agency coming from 224 
without the field of either, shall be referred to the party 


application so referred. 
lt is further agreed that should N. D. T. go out of business 
or for any reason cease to prosecute the sale of Manning’s 
Stock Dr., then the right of sale in his exclusive field shall 
belong to H. Bros., unless his successor shall prosecute the 
sale in like manner. 
The field on Stock Book to be same as on H. Bros. 
225 book, except as to six Co.’s adjacent to Kansas City. 
Piates to be made collateral security for payment of notes. 


HUBBARD BROS. 


EXHIBIT « B.”’ 
MEMORANDUM OF AGREEMENT. 


N. D. Thompson agrees to sell, and does hereby sell to 
H. Bros. the entire plates (not less than one thousand 
pages ) of a new book, entitled Manning’s Illustrated Stock 
Doctor and Live Stock Encyclopedia, for the sum of $4,000, 
including copyright, the originals of the illustrations, all the 
99¢ Stamps for binding the book and circular plates, and deliver 
same as soon as first edition now printing is off the press, 
shipping same to Philadelphia, and delivering same, well 
boxed, to the depot in St. Louis, free of charge for boxing 
or drayage. He agrees further, to pay for all books 
manufactured from said plates upon his order, with his ex- 
clusive imprint and copyright, cash within sixty days, and 
to order not less than five hundred at a time, and to order 
in time to admit of their being bound after receipt by Hub- 
bard Bros. of the order. 


227 He agrees to pay for all books he orders made from said 
plates a net price, which shall be ten per cent. in advance of 


having right of sale, and a charge of 50 cents made for each 
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cost to H. Bros. of their manufacture, and also the further 
cost of boxing and drayage. 

He further agrees to confine his sales to the following ter- 
ritory: the States of Mo., Ark., Indian Territory, La., 
Texas, Miss., So. Ill., Kentucky and Tenn., west of Tenn. 
River. 

He further agrees for the period of two years to publish 
no books except those he now has in course of publication, 


viz: Texas History, Almanac, and the Tice Almanac, and to 228 


devote his energies largely for the above period to the vigor- 
ous prosecution of the sale of the publications (books and 
hibles) of Hubbard Bros., and theirs exclusively, including 
bibles aside from his own, as named, pgying for the same 
within sixty days of date of bills, at the rate of 65 per cent. 
off from retail prices, and for cirs., pros. books, posters, 
&c., at cost. 

In consideration of the fulfillment of foregoing cove- 
nants and agreements Hubbard Bros. agree to purchase, and 


do hereby purchase the plates of. Manning’s Stock Doctor, 999 


&c.,as before described, paying for same $500 offset present 
ac.; $1,000 by note at 8 mos.; $1,000 note at 12 mos.; 
$,1000 by note at 18 mos. ; $500 by note at 24 mos. Notes 
bearing interest at 6 per cent. per annum. They further 
agree to supply N. D. Thompson all he may order of 
books from said plates-in 500 lots, with his exclusive im- 
print and copyright mark, at 10 per cent. advance on actual 
cost of manufacture, also cost of boxing and drayage, on 
60 days, by N. D. Thompson. 


They further agree to supply N. D. Thompson their 230 


other books and bibles. made for sale through and supplied 
to their branches, at a discount of 65 per cent. from the 
retail prices of the same, granting him the exclusive right 
of sale of close books in Mo. (excepting six counties adja- 
cent to Kansas City), Ark., Texas, La., that part of Ky. 
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and Tenn. lying west of the Tennessee River, and So. IIl. 
It is mutually agreed that each party to this contract 
shall be responsible to the other in the amt. of $1.00 per 
copy for each copy of exclusive or close books sold in the oth- 
er’s territory by the general agents or canvassing agents of the 
opposite party, and further, that all applications for agency 
of close or exclusive books outside the field of either shall 
be referred to the party having exclusive right of sale, and 
a charge of 50c. made for each application so referred. It 
is further agreed that should N. D. Thompson go out of 
business, or for any reason cease to prosecute the sale of 
Manning’s Stock Doctor, &c., then the right of sale in his 
exclusive field shall revert to Hubbard Bros., unless his suc- 
cessor shall prosecute the sale in like manner as he would 
have done. The field on Stock Book to be the same as on 
H. Bros. books, except the six Co.’s in Mo., adjacent to 
Kansas City. 
HUBBARD BROS. 
N. D. THOMPSON. 


Plates to be made collateral security for payment of 


notes. 


H. BROS. 


EXHIBIT « C.”’ 
St. Louis, May 3d, 1880. 
Messrs. Hubbard Bros., 
Philadelphia, Pa.: 
Bought of N. D. THompson & Co. 
To complete set electrot. plates, Stock ) 
Book, copyright, originals of illus- 4000 00 
trations and stamps for binding same. 
Credit by amount deducted from bills in April, 900 00 


$3,500 00 
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EXHIBIT « D.’’ 


Articles of agreement made this day of June, 
A. D., 1880, between F. W. Ayer and A. H. Hubbard, 
of Philadelphia, trading as Hubbard Brothers, of the 
first part, and N. D. Thompson, of St. Louis, Mo., 
of the second part, witnesseth: that the party of the 
first part doth covenant and agree to manufacture ‘* Man- 
ning’s Illustrated Stock Doctor and Live Stock Encyclope- 
dia,’’ with the exclusive imprint and copyright of the 
party of the second part upon the order of the party of 
the second of not less than five hundred at a time, and the 
party of the second part both agree to give such orders in 
time to admit of said books, being bound by Hubbard Broth- 
ers after the receipt of said order or orders, and the said 
party of the second party doth agree to pay cash within 
sixty days for said books, the price to be paid to be ten 
(10) per cent net in advance on cost of manufacture, and 
party of the second part to pay all cost of boxing ad dray- 
uge, and the said second party agrees to confine his sales of 
said books to the following territory : the States of Missouri, 
Arkansas, Louisiana, Texas, Mississippi, Indian Territory, 
also State of Illinois south of and including counties of Henry, 
Bureau, LaSalle, Grundy and Kankakee, also Kentucky and 
Tennessee west of the Tennessee river and the two southern 
tiers of counties in Iowa. The party of the first part agree 
to furnish to the party of the second part their other books 
und bibles made for regular saie through and supplied to 
their branches at a discount of sixty-five per cent. from re- 
tail prices, with no charge for boxing or cartage, to be paid 
for by promissory notes at sixty-days from date of bills, and 
granting that the party of the second part, shall have the 
exclusive right of sale of close books in Missouri (except- 
ing six counties adjacent to Kansas City) Arkansas, Texas, 
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Louisiana and those parts of Kentucky and Tennessee lying 
west of the Tennessee river, and Illinois south of and 
including the counties of Pike, Scott, Morgan, Sangamon, 
Macon, Piatt, Douglass and Edgar, being a field similar in 
size and importance’to the field. occupied by the branch 
offices of the party of the first part at Chieago and Cincin- 
nati, and the party of the second part, in consideration of the 
aforesaid territory and terms, doth covenant and agree for 
the period of two years from this date, to publish no book 
or books except those he now has in course of publication, 
viz: Texas History, Almanae and Tice Almanac, and he doth 
further covenant and agree during the said two years, to de- 
vote the greater part of his time and energies to the sale of 
the aforesaid publications other than the said Stock Book, 
and to sell no book or books published by any other house, 
and that he will push the sale of said publications by adver- 


tising, circularizing &c., with the same vigor and to the 
same extent as the branch offices of the party of the first 
part at Chicago and Cincinnati, that like sales be effected, 
and he agrees to pay forall circulars, pros. books and posters 
at cost. It is mutually agreed that each party to this con- 
tract shall be responsible to the other in the amount of one 


dollar per copy on each copy of exclusive or close books 
sold in the other's territory by the general or canvassing 
ugents of the other party ; aad further, that all applications 
for agency on close or exclusive books outside the field of 
either shall be referred to the party having exclusive right 
of sale in the field from which the application comes, and a 
charge of fifty cents made for each application so referred. 

It is further agreed that should the party of the second 


part go out.of business, or for any reason cease to prose- 
cute the sale of ** Mannings Stock Doctor and Illustrated 
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Live Stock Encyclopedia, ’’ then the right of sale in his ex- 
clusive field shall revert to Hubbard Brothers. 


Witness our hands and seals 
ut Philadelphia this 
of A. D. 1880. 
Witness my hand and seal 
at St. Louis, Mo., this 
of A. D. 1880. 


EXHIBIT * E.”’ 


Articles of agreement made this 15th day of May, A. D.., 
1880, between A. H. Hubbard and F. W. Ayre, of Philadel- 
phia, trading as Hubbard Brothers of the first part, and N. 
D. Thompson, of St. Louts, Mo., of the second part, wit- 
nesseth : 


That the parties of the first part doth purchase from the 
party of the second part, the book entitled ‘‘Manning’s II- 
lustrated Stock Doctor and Live Stock Encyclopedia,’’ in- 
cluding copyright, electrotype plates, original cuts and stamps 
for binding, for which they pay four thousand dollars’ ( $4,- 
000) as follows: Five hundred cash or in stock, one thous- 
and by note payable in eight months, one thousand in twelve 
months, one thousand in eighteen months, and five hundred 
in twenty-four months; said notes dating with this agree- 
ment. They further covenant and agree to manufacture 
the said Stock Book with the exclusive copyright and imprint 
of the party of the second part upon his order of not less 
than five hundred copies at a time, and the said party of the 
second part doth agree to give such order in time to admit 
of said books being bound by Hubbard Brothers after the 
receipt of said order or orders, and the said party of the 
second part doth agree to pay cash within sixty days for said 
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books—the price to be paid to be ten per cent. above actual 
cost of manufacture, the party of the second part also to 
pay actual cost of boxing and drayage—and the said second 
party agrees to confine his sales of said book to the follow- 
ing territory: the States of Missouri, Arkansas, Louisiana, 
Texas, Mississipi, Indian Territory, Illinois south of and in- 
cluding the counties of Henry, Bureau, LaSalle, Grundy, 


- Kankakee, also Kentucky and Tennessee west of the Tennes- 


see River, also the two southern tiers of counties in Iowa. 
The parties of the first part agree to furnish to the party of 
the second part their books made for regular sale through 
and supplied to their branch offices, at a discount of sixty- 
five per cent. from retail price, with no charge for boxing 
or drayage, to be paid for by promissory note at sixty days 
from dates of bills, and granting that the party of the second 
part shall have the exclusive right of sale of close books in 
Missouri (excepting six counties nearest Kansas City), Ar- 
kansas, Texas, Louisiana, Mississippi, and those parts of 
Kentucky and Tennessee west of the Tennessee River, and 
Illinois south of and including the counties of Pike, Scott, 
Morgan, Sangamon, Macon, Piatt, Douglas and Edgar. 

In consideration of the foregoing terms and territory the 
purty of the second part doth covenant and agree for the 
period of two years from this date, to publish no book or 
books except those previously published and the three anuals 
now under contract, and that he will not take for sale any 
book or books from any house except that of Hubbard 
Brothers from this date for the said two years, reserving 
only the right to fill such orders for trade books as may 
come incidentally, and such other books as he may have 
pushed under contract previous to this agreement here entered 
into. And he doth further covenant and agree for the next 
two yeezrs to give his time and energies (as health permits) 
and that of his employees largely to the vigorous prosecution 
of the saie of the subscription books of the said Hubbard 


79 
Brothers—keeping in mind the necessity and the requirements 
of justice, that the said tield bethoroughly developed, recog- 
nizing the gross injustice of holding territory exclusively 248 
and neglecting thorough work therein. : 


The party of the second part agrees to pay for all circu- 
lars, posters and prospectus at actual cost of manufacture— 
the composition and electrotyping not to be computed in 
such estimate of cost. The parties of the first part agree to 
render to the parties of the second part an itemized and correct 
statement of all the expenses entering into the manufacture 
of the said Stock Book aforementioned, at any time it may 
be called for by said party. 

It is mutually agreed that each party to this contract shall 249 
be responsible to the other in the amount of one dollar per 
copy on each copy of exclusive or close books sold in the 
field of the other’s territory by the general or canvassing 
agents of the other party, provided that this does not ap- 
ply to the Stock Books sold by the agents of the party of 
the second part prior to July 15th, 1880, said agencies hav- 
ing been made prior to the transfer of plates. It is further 
agreed that -all applications for agencies on close or exclu- 
sive books outside of the territory of either, shall be re- 
ferred to the party having exclusive right of sale in the 250 
field from which the application comes, and a charge of fifty 
cents made for each application. so referred. 

It is further agreed that should the party of the second 
part go out of business or for any reason cease to prose- 
cute the sale of Manning’s Illustrated Stock Doctor and 
Live Stock Encyclopedia, then the right of sale in his ex- 
clusive field shall belong to Hubbard Brothers, unless his 
successor shall prosecute the sale in like manner. 

This agreement is in pursuance and supercedure of con- 
versation and memoranda had in April between A. H. Hub- 
pard and N. D. Thompson. | 
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Witness our hands and seals at Philadelphia this 


day 
of April, 1880. ; ‘iain t 


Witness my hand and seal at St. Louis. Mo., this——~day 


of——, A. D., 1880. S$ sear. 2 


¢ S 


EXHIBIT ** F. ”’ 


tA CARDS 


The facts velative to an infringement of our copyright by 

N. D. Thompson & Co., in the issue of another Stock Book 

252 in imitation of ‘*‘ Manning’s Stock Book,’’ and to our pro- 
cedure against them for infringement of copyright are in 
brief as follows: 


Hubbard Bros. in the year 1880, bought of N. D. Thomp- 
son & Co., the stereotype plates and copyright, orginals of 
illustrations and stamps for binding ‘‘ Manning’s Illustrated 
Stock Doctor and Live Stock Encyclopedia.’’ N. D. 
Thompson & Co., entered into a contract at the same time 
with Hubbard Bros. to vigorously push the sale of Hub- 
bard Bros. subscription publications, and theirs exclusively, 

953 for the period of two years. In consideration of this con- 
tract Hubbard Bros. were to grant to N. D. Thompson & 
Co., the exclusive sale of their publications, including the 
‘*Manning’s Stock Book,’’ within certain specified terri- 
tory, and te supply the ‘‘ Stock Book’’ at an extra low 
wholesale price. 


Soon after making this argreement N. D. Thompson & 
Co., bought up the publications of Bryan & Co. of St. Louis, 
and pushed those publications vigorously, in direct violation 
of their contract. 
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103 &104  Theyalso prepared and published another stock 
book so like “ Manning’s Stock Book ” as to be 
not only in intent but in fact an infringement of its copy- 
right. Hubbard Bros. therefore proceeded against N. D. | 
Thompson & Co. in a suit to recover damages for such in- 
fringement and to restrain the publication of the piratical 
book. A motion was made fora preliminary injunction. On 
the hearing of that motion the court ordered that N. D. 
Thompson & Co. should give bonds to preserve an accurate 
account of all sales heretofore made and to keep accounts of 
all that may hereafter be made up to the final hearing, when, 
if the facts in the case are established as charged in the bill, 
they will be required to account for all damages sustained 
by Hubbard Bros., and will be enjoined from publishing the 
infringing book. 
This is to inform all parties interested that in dealing in 
the said piratical publication they take all the risks con- 
nected with it, under the provision of the copyright laws. 


HUBBARD BROS. 


And afterwards, to wit, on the 12th day of May, 1883, the 
following notice was filed in said cause, to wit: 


UniITED STATES OF AMERICA, 
88 : 
Eastern District of Missouri, 


In the Circuit Court of the United States for the Eastern 
District of Missouri. March Term, A. D. 1883. In Equity. 


105 & 106 ALFRED H. HuBBARD 
3 v8. 
NATHAN D. THOMPSON. 


To Samuel M. Breckinridge, Esq., of counsel for complainant 
in above-entitled cause : 
Please take notice that on the tenth day of May a cross- 
bill in the above-entitled cause was filed by defendant Thomp- 


Q4 
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son, by leave of court and against your objections, as of the 
5th day of May, to which you must appear, answer, except, 
or plead, as required by the rules of said court, if you see fit, 
for said complainant Hubbard. 

JOHN B. HENDERSON, 

KERR, GIBSON & KERR, & 

CHAS. G. B. DRUMMOND, 

Solicitors for Thompson, Def’t in said Cause. 


UNITED STATES OF AMERICA, 
Eastern District of Missourt : 

I return on this writ that I have executed the same by de- 
livering a copy thereof to Samuel M. Breckenridge and by 
reading the contents thereof tothe said Samuel M. Brecken- 
ridge on the 12th day of May, 1883, in the city of St. Louis, 
in the above district. 

FELIX COSTE, 
U. 8. Marshal, 
By O. K. WHEELER, Deputy. 


And afterwards, to wit, on the 15th day of May, A. D. 
1883, the following acknowledgment of service of cross-bill 
was filed in said cause, to wit: 


107&108 Acknowledgment of Service of Cross- Bill. 
In the U.S. Circuit Court, Eastern District of Missouri. 


NatHan D. TuHompson, PI'ff, ) 


| 
vs. . No. 2089. 


ALFRED H. Husparp, Def’t. 


I have received copies of the cross-bill filed herein on the 
7th and 14th of May, 18883. 
St. Louis, May 14th, 1883. 
S. M. BRECKINRIDGE, 
Att'y for PU ff. 
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And afterwards, to wit, on the 13th day of August, A. D. 
1883, there was filed in said cause a certain stipulation in 


the words and figures following, to wit: 


In the Circuit Court of the U.S., Eastern District of Mis- 
sourl. 


ALFRED H. HuBBarp, PI’ff, ) 
v8. 


NaTHAN D. Tuompson, Def’t. 


> No. 2089. 
NaTHAN D. TuHompson, PI’ff, 3 


v8. Cross-Bill. 


ALFRED H. Hussarp, Def't. | 


In the above-entitled cases it is stipulated that all proof 
taken in either case may be used in both, as if specifically 
taken in both. 


August 13th, 1883. 
S. M. BRECKINRIDGE, 


Of Counsel for Alfred H. Hubbard. 
JAMES P. KERR, 
Of Counsel for Nathan D. Thompson. 


109&110 +#£And afterwards, to wit, on the 19th day of Oc- 
tober, A. D. 1883, the following answer to cross- 


bill was filed in said cause, to wit: 


111 Endorsement: 


Consent hereby given to filing within answer. 
J. P. KERR, 


Of Counsel for Complainant. 
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IN THE CIRCUIT COURT OF THE UNITED STATES 
IN AND FOR THE EASTERN DISTRICT 
OF MISSOURI. 
NATHAN D. THOMPSON, 7 
Complainant, 
- -In Equity. 


ALFRED H. HUBBARD, 
Respondent. | 


The answer of Alfred H. Hubbard, respondent, to the 
cross-bill of Nathan D. Thompson, complainant. 


The respondent, now and all times reserving to himself 
all benefit and advantage of exception which can or may be 
had or taken to the many errors, uncertainties, and other im- 
perfections in the said cross-bill contained, for answer there- 
unto, or unto so much and such parts thereof as the respond- 
ent is advised is or are material or necessary for him to 
make unto this respondent, answering saith: 


Respondent reaffirms the matter set forth in the original 
bill of complaint filed in this case. 


What is set forth by complainant in the cross-bill on 
pages 1, 2, 3, and 4*, in reference to the authorship of said 
“Stock Doctor and Live Stock Encyclopedia, etc., ete.,” as 
entitled in the said bill of complaint, and in reference to the 
illustrations and engravings used in the compilation of said 
book, in reference to the title thereof, and in reference to the 
entry for copyright and the copyrighting of said book, re- 
spondent believes to be true. 


* Norge.—See pp. 33, 34, 35, and 36. 
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What is contained in said cross-bill, page 4*, folio numbers 
9, 10 and 11, does not with truth and exactness set out the 
beginning and continuance of negotiations between respond- 208 
ent and plaintiff in the cross-bill in reference to the publica- 
tion of a **Stock Book.”’ 

As early as October, 1879, plaintiff in the cross-bill and 
respondent entered into correspondence concerning the com- 
pilation and publication of a Stock Book as a joint enterprise, 
upon some basis to be agreed upon; and from that period 
until the month of March, 1880, the said plaintiff, Thomp- 
son, by deceit and falsehood, endeavored to keep from re- 
spondent the fact that he, Thompson, was engaged in the 
preparation for publication of a Stock Book without the co- 209 
operation of respondent, and notwithstanding respondent had 
invited said Thompson to join respondent in the compilation 
and publication of such a book; and the said Thompson, by 
his correspondence, did successfully deceive the respondent 
into the belief that he, Thompson, was not ready, or at 
least, was unwilling to engage in the publication of a Stock 
Book at that time, and as late as the 23d day of February, 
1880, the said Thompson wrote to the respondent in these 
words: ‘*If you have taken no steps in the publication of a 
Stock Book, Iam prepared to talk to you about a joint en- 960 
terprise,’’ and further, ‘* Please say, first, whether you have 
perfected any plan for issuing such work, and, second, if 
begun, whether it has gone so far that you can not fall into 
line with a plan that I may propose. | 

‘* The facts of this plan I can give you on receipt of the 
information here asked for.’’ 

Jomplainant Thompson wrote to respondent under date 
of March 2d, 1880: ‘* Yours of the 27th received; glad to 
know that you have taken no steps in the matter of Stock 
Book. I have a plan of co-operation that we can unite on. 96] 


a 


*NOTE.—See pp. 36 and 37, folios 101, 102, 103 and 104. 
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The plan covers the production of the book and all, but ex- 
planations are better made in person. Isn’t it time for your 
annual pilgrimage West? If you can come West soon we 
can then negotiate the arrangement. Don’t do anything 
until you come.”’ 

Respondent went to St. Louis, arriving in that city on the 
27th day of March, 1880, and then and there for the first 
time and to his great astonishment learned that complainant, 
Thompson, had in preparation and in state of almost com- 
pletion the Stock Book described as entitled in the bill of 
complaint. | 

The statement in said cross-bill contained, that plaintiff, 
Thompson, had informed respondent that he was about to 
publish said Stock Book and requested respondent to become 
his general agent for the vending of said book, is untrue. 
On the contrary, as plaintiff’s correspondence shows, he dil- 
igently concealed from respondent the fact that he was about 
to publish said book, and it was only after the arrival of re- 
spondent in St. Louis, on the 27th day of March, 1880, that 
he learned of plaintiff’s action in the matter of preparing 
and publishing said Stock Book, and on that day plaintiff, 
Thompson, proposed to sell to respondent the Stock Book 
and reduced his proposal to writing, which writing is in evi- 
dence as exhibit G. E. B. 4, attached to the testimony of A. 
H. Hubbard, and to which reference is made. 

The said Thompson, for the purpose of deceiving and de- 
frauding respondent, falsely represented to him that the au- 
thor of the said Stock Book was J. Russell Manning, and 
falsely represented that the alleged author, the said «* Dr. J. 
Russell Manning, of Kentucky, had a wide experience as 
physician, veterinary surgeon, journalist, farmer, stock 
raiser, and dealer, extending through a period of twenty-five 
years, and was without doubt the best authority in the United 
States on the subjects discussed, and that the presentation of 
facts and the care with which he describes is much more 
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comprehensive and complete than anything heretofore at- 
tempted in this country,’’ all of which representations were 
untrue, and were false in every particular. The said Thomp- 
son knew they were false and untrue at the time, and re- 
spondent verily believes that the said false representations 
were made for the purpose of deceiving and defrauding re- 
spondent by inducing him to pay a large sum of money for 
the copyright of the said book because of the alleged high 
character of the author. Respondent further says that the 
said Thompson, knowing at the time that the said Stock Book 
was compiled by a man of no experience as an author, and 
without the qualifications for such work, was imperfect, and 
that, knowing the said book to be so defective, by falsehood 
and deceit induced respondent to buy the same, the said 
Thompson at the time intending to use the materials 
contained in said book for the purpose of compiling another, 
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that he concealed and withheld from respondent such fraud- © 


ulent intention, and that immediately after the sale of the 
said stock book to respondent the said Thompson placed the 
said book, material, and notes with divers other persons, 
und employed such persons to copy the same for the pur- 
pose of using such copies in the compilation of his proposed 
piratical edition of said Stock Book, and that thereafter the 
said Thompson, in further execution of the said fraudulent 


intent, did so use the said copies of the said book and copies | 


of the said materials in the construction of the said piratical 
publication mentioned in the original bill. 

Afterward, when respondent had examined the said book, 
which he had purchased from the said Thompson, he found it 
necessary to employ competent writers to correct, revise, 
and amend the said book, therein laying out and expending 
large sums of money, and whereby the said book was greatly 
improved, made valuable and useful to all who should pos- 


sess the same. 
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268 The statement in said cross-bill contained on page 5*, that 
any price was mentioned at which the said book would be 
manufactured by respondent, is untrue. It was agreed that 
respondent should charge plaintiff an advance of ten per 


cent, on the cost of manufacturing copies of said book. ‘The 
whole of the proposition made by plaintiff to respondent on 
the 27th day of March, 1880, is contained in the writing, 
exhibit 4, above mentioned, and it was definitely understood 
between plaintiff and respondent that the proposition in that 
writing contained was the whole matter under consideration. 
269 Theagreement mentioned on page 7f of cross-bill, and en- 
tered into between plaintiff and respondent on the 30th day 
of March, A. p. 1880, contains the full, complete, and whole 
contract between plaintiff in the cross-bill and this respond- 
ent. The said agreement was entered into after full delib- 
eration and a thorough canvassing of every covenant and 
proposition contained in the instrument of writing, which 
was signed by said plaintiff, N. D. Thompson, -and this re- 
spondent upon that day, and which is printed as exhibit **A’’ 
in the original bill of complaint. 
Plaintiff, Thompson, carefully examined the original copy 
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of the agreement and assented to the terms as stated in that 
instrument, with the several interlineations therein contained, 
and thereafter, having so examined and assented to the terms 
thereof, signed the said agreement and delivered the same to 
this respondent. The other copy or counterpart of the said 
agreement, which was retained by the said plaintiff, Thomp- 
son, was in the possession of said Thompson at the time that 
the alterations and interlineations were made in the original 
copy, and respondent supposed that said Thompson would 
27 


a" 


make like alterations and interlineations in the copy which, 
was in his possession at the time that such alterations and 


*N OTE.—See p. 37. 


+NOTE.—See pp. 39 and 40. 
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interlineations were agreed upon and were assented to by 
both parties, the said Thompson and this respondent, and 
were made in the original instrument in the presence of said 
Thompson and with his knowledge and approval, and re- 
spondent signed the counterpart of the original, believing 
that plaintiff, Thompson, would make it to conform tothe 
original, 

The statement contained on page 8, folio numbers 22 and 
23*, that there was a verbal agreement for a future sale of the 
said book, copyright, originals of cuts and plates and stamps, 
necessary for the manufacture of said book, is untrue in 
every particular, except so far as it may relate to the de- 
livery of the material and property stipulated for in said con- 
tract of sale. The sale was made on the 30th day of March, 
1880, the delivery of the property and payment therefor 
were to take place as in said agreement set forth, and the 
terms of sale were absolutely fixed and settled upon the de- 
livery of said agreement on the 30th day of March, 1880; 
the incidents of the delivery of goods in the month of May, 
and the payment of the consideration-money on the first day 
of June, followed as necessary consequences and results of 
the contract of sale of 30th of March, 1880. The plaintiff, 
Thompson, treated the sale as complete on the 30th of March, 
1880, and in his next monthly account to respondent deducted 
and held back the sum of five hundred dollars on account 
of the purchase-money, which it was agreed should be deduct- 
ed from the amount due the respondent on the April ac- 
count. 

The statements in said cross-bill, contained on pages 19 
and 20t, that respondent practiced or attempted to practice 
any deception or fraud on plaintiff, Thompson, are made 


*NOTE.—See pp. 40 and 41, folios 116 and 117 


t+NOTE.—See pp. 52 and 53. 
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are untrue. 

All communications in reference to the delivery of the 
things purchased and payment therefor, had between said 
Thompson and respondent, were in writing and are in evi- 
dence in support of the original bill, and to which reference 
is made. 

The efforts made between plaintiff and respondent to 
agree upon a more perfect draft of the original agreement 
of March 30th, 1880, failed, and therefore both parties to 
said agreement of March 30th, 1880, fell back upon its pro- 
visions. ‘The covenants of said agreement in reference to 
the sale of the book by plaintiff, Thompson, and the pur- 
chase thereof by respondent were fully complied with, and 
the terms and conditions of the sale were never called in 
question or made matter of dispute until after plaintiff, 
Thompson, had completed and published his said piratical 
book. The covenants in said agreement with reference to 
the mode of doing business between plaintiff and respondent 
were subsequently modified by correspondence, in order to 
meet the views of plaintiff and at plaintiff's request, so that 
he was enabled to order books in less quantities than five 
hundred copies at a time and on shorter notice than bad 
been provided for in said agreement of March 30th, 1880, 
and in consideration of such variance, plaintiff, ‘Thompson, 
agreed that the books furnished him in smaller quantities 
and on short notice should be charged at the rate of sixty- 
five per cent. off the retail price. There was some corres- 
pondence upon the question of territory, and also in refer- 
ence to the covenant in said agreement of March 30th, 1880, 


78 contained, in which plaintiff, Thompson, agreed for the 


period of two years from the date of said agreement to pub- 
lish no other book or books except those mentioned in the 
agreement, and ** to devote his energies largely for the pe- 
riod of two years to the vigorous prosecution of the sale of 
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respondent’s publications, and to theirs exclusively.”’ It 
was agreed by both parties in the correspondence that the 
adjustment of these matters in dispute should be made the 
subject of a personal conference between plaintiff and re- 
spondent at the time of a promised and proposed visit of 
plaintiff to'Philadelphia, And it was also agreed between 
the parties that at that conference the adjustment of: the 
matters in dispute in reference to the ‘vigorous: prosecution 
of the sale of respondent’s. publications,’’ and the matter of 
price. at which respondent would agree to furnish Stock 
Books to plaintiff in smaller quantities and at shorter notice 
than was provided in the agreement, would also be finally 
settled. 

During the time of this correspondence. plaintiff, Thomp- 
son, was actively engaged in preparing his piratical work, 
and neglected to vigorously prosecute the sale.of respond- 
ent’s publications; and in disregard of his covenant in said: 
agreement, ‘‘to publish no books except Texas History, 
Almanac, and The Tice Almanac,’ in the month of April, 
1880, plaintiff purchased the business of one Bryan, in St. 
Louis, and thereafter devoted his energies largely to the 
vigorous prosecution of the sale of the publications pur- 
ehased from the said Bryan, and wholly neglected respond- 
ent’s business, whereby respondent was greatly injured 


through and by reason of the fact that the ‘vigorous prose-_ 


cution of the sale of his publications in the territory reserv- 
ed to plaintiff, Thompson, was almost wholly neglected. | 
The statement in said cross-bill, contained on page 22, 


folio number 68*, that respondent admitted that the territory 


to be reserved was a material part of the consideration for 
the sale to be made and contract to be entered into as afore- 
said, is untrue so far as it is attempted to apply the same to 
the consideration for the plates, copyright, illustrations, and 


*NOTE.—See pp. 54 and 55, folio 165. 
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other material necessary to manufacture and publish the said 
book. It was clearly understood and agreed between plain- 
tiff, Thompson, and respondent, that the contract between 
them was, and the agreement is to that effect, that the price 
to be paid by respondent for ‘* complete electrotype plates, 
Stock Book, copyright, originals of illustrations, and stamps 
for binding, ’’ was four thousand dollars ; that the consider- 
ation for the covenant on the part of plaintiff, Thompson, 
that he would for the period of two years publish no books 
except Texas History, Almanac and Tice’s Almanac, and 
that he would devote his energies largely for the period of 
two years to the vigorous prosecution of the sale of re- 
spondent’s books exclusively, paying for the same within 
sixty days of date, all bills at the rate of sixty-five per cent. 
off from retail prices, and for all circulars, prospectuses, 
posters, etc., at cost, was the granting of the exclusive right 
of sale to respondent’s ‘* close’’ books within the territory 
mentioned, and the agreement to furnish the Stock Books in 
losts of five hundred at an advance of ten per cent. on 
actual cost of manufacture, upon the further terms and con- 
ditions in the agreement of March 30th, 1880, set forth and 
contained. 

After the plaintiff had completed the delivery of the elec- 
trotype plates, illustrations, stamps, ete., in the month of 
May, 1880, and respondent had issued to plaintiff his, re- 
spondent’s, promissory notes, as provided in the agreement 
and as acknowledged in the cross-bill, the sale of the Stock 
Book to respondent was complete, and the agreement pro- 
viding for the sale and mode of payment was of no further 
legal effect than as an instrument of writing conveying the 
copyright. The covenants relating to and providing for 
the regulation of business of the publication and sale of 
books between plaintiff and respondent, which were execu- 
tory, and were to continue for the period of two years, 
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remained in force, subject to modifications from time to time 
made and agreed te by the parties thereto. 

What is alleged by said Thompson in the said cross-bill, 
page 19*, in reference to respondent’s fraudulently contriv- 
ing to obtain the instrument of writing described as a bill of 
sale, and the like allegation, made on page 20f of said cross- 
bill, in reference to the fraudulently obtaining a receipt in 
full, are wholly without foundation in fact, and are untrue. 
The asking for an invoice of the articles shipped, and in- 
cluded in the purchase, the sending of promissory notes in 
payment, and the asking for an acknowledgement of pay- 
ment in full, were strictly in accordance with the terms of 
the agreement and in accordance with ordinary business 
usages, and without any deceit or fraud, as in said cross- 
bill alleged. 

Plaintiff, Thompson, was guilty of a flagrant violation of 
the terms of the contract of March 30th, 1880, in the pur- 
chase of the business of the said Bryan, and in the vigorous 
prosecution of the sale of the publications purchased from 
the said Bryan, and was thereafter not entitled to enjoy 
either the exclusive right of sale of respondent’s publications 
within the territory mentioned in said agreement, nor wus 
he entitled to receive books at the prices in said agreement 
provided, even if the plaintiff had chosen to order books un- 
der the conditions in said agreement contained and set forth. 

Plaintiff never ordered the said Stock Book in lots of five 
hundred, nor did he order Stock Books ‘‘in time to admit of 
their being bound after receipt by Hubbard Bros. of his or- 
der,’’ but, on the contrary, ordered by telegraph, requesting 
immediate shipment by express. 

Notwithstanding plaintiff's failure to order books in ac- 
cordance with the terms of the contract, respondent did at all 


*NOTE.—See p. 52. 
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92 
times, and without at any time any unnecessary delay, fill 
all orders for books made on him, respondent, by said plain- 
tiff, Thompson, or by persons in the employ of said Thomp- 
son imposing the condition, nevertheless, that until the said 
Thompson would bring himself under the terms of the con- 
contract of March 30th, 1880, respondent would charge the 
Stock Books to the said Thompson at sixty-five per cent. off 
of the retail price, upon condition, however, that if the said 
Thompson would subsequently, upon his promised visit to 
respondent, at Philadelphia, put himself upon the convenants 
of the said contract of March 30th, 1880, and show a willing- 
ness to perform the same, respondent would abate the price 
at which the books were charged, and to such course of deal- 
ing plaintiff, Thompson, assented. : 

The allegation made in said cross-bill, page 25*, in refer- 
ence to a rescission of the contract. of purchase of the Stock 
Book plates, cuts, stamps, and copyright, to the effect that 
the correspondence therein mentioned had reference to the 
contract of sale, is untrue, and this respondent:expressly de- 
nies that there was at any time. previous :to.the publication 
by said Thompson of the said piratical Stock Book, any dis- 
pute or disagreement between respondent and said Thomp- 
son as to the sale and purchase of the said Stock Book plates, 
cuts, copyright, etc., and denies that at any time. the said 
contract. of sale was spoken of or considered as annulled, 
withdrawn or rescinded, or that any words were used in 
reference to the said contract that could by said plaintiff be 
construed to be a rescission or an implied rescission or an 
intended rescission of the said contract. Said Thompson 
and this respondent at all times considered the sale and 
delivery of the said book, including plates, cuts, copyright, 
etc., and the payment therefor, as complete when the said 
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123. promissory notes hereinbefore mentioned were for- 

warded to the said Thompson by this respondent on 
the first day of June, 1880; and such sale was so treated as 
conclusive, complete, and absolute by plaintiff Thompson 
and b, respondent until after the said Thompson had pub- 
lished the said piratical book, and it was only then that he 
began to dispute the title of respondent in the said stock 
book and in the copyright thereof. 

And this respondent denies any and all manner of unlaw- 
ful contrivance, fraud, and wrongful acts or piracy or in- 
fringement wherewith he is by the said cross-bill charged, 
without this, that there is any other matter, cause, or thing 
in the complainant’s said cross-bil) of complaint contained 
material or necessary for this defendant to make answer unto 
aud not herein and hereby well and sufficiently answered, 
confessed, traversed, and avoided or denied is true to the 
knowledge or belief of this respondent. All matters and 
things this respondent is ready and willing to ever main- 
tain and prove as this honorable court shall direct; and, as 
to said cross-bill, prays to be hence dismissed with his rea- 
sonable costs and charges in this behalf wrongfully sus- 
tained. 


ALFRED H. HUBBARD. 


JOSIAH R. SYPHER, 
S. M. BRECKINRIDGE, 
Solicitors for Respondent. 


And afterwards, to wit, on the Ist day of March, A. D. 
1884, the following replication of N. D. Thompson to com- 
plainant’s answer to cross-bill was filed in said cause, to 
wit: 
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124 The Replication of Nathan D. Thompson, Complainant 
in the Oross-Bill, to the Answer of Alfred H. Hubbard, 
Respondent in the Cross- Bill. 


In the Circuit Court of the United States, Eighth Circuit, 
{astern District of Missouri. September Term, 1882. In 
Equity. 


NaTtHAN D. THOompsoN ) 
v8. No. 2089. 
ALFRED H. od 


This repliant, saving and reserving unto himself all and 
all manner of advantage and exception to the manifold in- 
sufficiencies of the said answer to the said cross-bill, for repli- 
cation thereunto saith that he will aver and prove his said 
cross-bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer to said cross-bill of 
the said respondent is uncertain, untrue, and insufficient to 
be replied unto by this repliant, without this, that any other 
matter or thing whatsoever in the said answer to said cross- 
bill contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is true; 
all which matters and things this repliant is and will be 
ready to aver and prove as this honorable court shall direct, 
and humbly prays as in and by his said cross-bill he hath 
already prayed. 

JOHN B. HENDERSON, 
KERR, GIBSON & KERR, anp 
C. G. B. DRUMMOND, 

Solicitors for Complainant in the Oross-Bill. 


125&126 #And afterwards, to wit, on the 30th day of 
April, A. D. 1885, the following further proceed- 
ings were had in said cause, to wit: 
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ALFRED H. Hupesarp, Complainant, ) 


v8. 2089. 


NatHan D. THompson, Defendant. } 
This case was called to-day and heard in part. 


And afterwards, to wit, on the Ist day of May, A. D. 1885, 
the following further proceedings were had in said cause, to 


wit: 
ALFRED H. Hupparp, Complainant, ) 
v8. 2089. 


NaTHAN D. Tuompson, Defendant. 


This case was called and further heard on this day. 


And afterwards, to wit, on the 8th day of July, A. D. 1885, 


the following further proceedings were had in said cause, to 
wit: 


Atrrep H. Hupparp, Complainant, ) 
v8. > 2089. 


NaTHAN D. Tuompson, Defendant. } 


It is ordered that this cause be reset for further argument 
on September 22nd, 1885. 


127 &128 Andon said 8th day of July the following 


opinion was delivered by Honorable Samuel 
Treat, judge, to wit: 


igi wa 
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In the United States Circuit Court for the Eastern District 
of Missouri. 


HvuBBARD ) 
vs. >» No. 2089. 


acl 
JuLY 8th, 1885. 


TREAT, J. (orally): 

In the copyright case of Hubbard vs. Thompson, submitted 
to me some time ago, what is necessary to be said I have 
reduced to writing. There is a preliminary question to be 
determined, as I stated originally when the case was first 
brought before me on the application for preliminary in- 
junction, to wit, (1) whether the party complainant had an 
assignment of the copyright; (2) if he had acquired the 
copyright by assignment, whether, by subsequent proceed- 
ings between the parties, the assignment had not been re- 
scinded ; (3) whether, under the copyright law, the failure to 
imprint on the book, according to the terms of the statute, 
not only the fact that the copyright had been granted, but 
the date thereof and the person in whose favor it had been 
granted, would permit a suit to be maintained for an in- 
fringement. 

There is no doubt in my mind, from an examination of 
these respective books, that the subsequent book by Mr. 
Thompson, if the copyright of the Manning book had been 
transferred to Mr. Hubbard, was an infringement. It goes 

beyond the rules permitted by the law of copyright 
129 & 130 inregardtocompiling. As faras that question is 

concerned, I have not theshghtest doubt. Ihave 
doubts on the other three questions, and therefore this is 
what I shall order: 

There is no doubt the defendant’s book is an infringement 
upon the so-called Manning book, provided, however, that 
the plaintiff was an assignee of the said Manning book. 
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The first question is whether Thompson assigned his copy- 
right, so that Hubbard could pursue him for an infringe- 
ment. The course of dealings between the parties and what 
occurred subsequent thereto leave this proposition in-doubt. 

Second. If such assignment was made, whether the same 
was rescinded. 

Third. Inasmuch as the imprint of plaintiff’s publication 
did not conform to the terms of the statutes, can he main- 
tain an action for an infringement, although the defendant 
Thompson knew that the copyright had been granted. 

It is deemed that these three propositions, to wit, the as- 
signment of the copyright, rescission, and the right to sue for 
an infringement under the act of June 18, 1874, should be 
heard before the full bench. 

Therefore it is ordered that this case be set down for re- 
argument before the full bench on the second day of the next 
term upon these three points, or that the same be submitted © 
on the printed arguments presented. 


Mr. DrumMonp: In regard to the point of infringement, 
I would suggest that if the court leaves the other points open 
that it also leave that point open, for the reason that the re- 
spondent in the original bill did not undertake to controvert 
that point, believing the other points were well taken, and 
it may be he might suggest something to the court which 
would change the views of the court in that respect. 
131 £132 The Court: You will have todo that before 
the full bench. 
Mr. Drummonp: I say, in regard to that point, leave it 
open, so that the court may have the whole case. 


The Court: No; I leave only these three points. There 
is no doubt about the other, and I do not wish to subject 
Judge Brewer to the labor of making an elaborate examina- 
tion of these two books, which he would necessarily have to 
do if this point should be left open. One is a copy of the 
other, within the terms of the copyright act, so far as to be 
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an infringement, and I shall not ask Judge Brewer to enter 
upon an examination of the pointsto decide that point. All 
I want are these simple propositions of law to be considered, 
viz., first, was there, within the meaning of the patent law, 
an assignment; second, if so, was it rescinded by agreement 
of the parties thereafter. Suppose both these questions are 
decided in behalf of the complainant, to wit, that there was 
an assignment, and that there was no rescission, then comes 
the question whether, under the copyright laws of the United 
States, a party who chooses to publish books without con- 
forming with the terms of the copyright law can pursue any 
one for infringement when the statute says he shall not do 
it, or is that act intended to be so liberal that a party may 
avail himself of that technical question and escape the con- 
sequences of his piracy, although he actually knew all the 
facts. I decide nothing in regard to this, except that one 
book is so near a copy of the other that it falls within the 
rules of the copyright law as to infringement; but the re- 
maining questions are who has the copyright and 
133 & 1384 the other points] mention. Ishall not ask Judge 
Brewer to wander through these stock books. I 
have examined them with great care and diligence, and, in 
the exercise of the power vested in me, say that we will hear 
you on these tiree questions and nothing else. If the par- 
ties think they have presented their views with sufficient dis- 
tinctness in their printed briefs it will be unnecessary for 
them to appear orally. They can subinit the case on their 
briefs to the full bench, or we will hear you orally on the 
second day of the next term, as the parties may elect. 


And afterwards, to wit, on the 22d day of September, A, 
D. 1885, the following further proceedings were had in said 
cause, to wit: 


wae 


A. H. Hupparp, Complainant, ) 
vs. > 2089. 
N. D. TuHompson, Defendant. 


This cause was called for further hearing under order of 
July 8th, 1885, and argued by counsel in part. 


And afterwards, to wit, on the 23d day of September, A. 
D. 1885, the following further proceedings were had in said 
cause, to wit: 


A. H. Hupsarp, Complainant, 
v8. > 2089. 
N. D. THompson, Defendant. 


This cause came on to be further heard on this day, and 
was argued by counsel and submitted. 


And afterwards, to wit, on the 27th day of October, A. D. 
1885, the following further proceedings were had in said 
cause, to wit: 


135 & 1386 ALrrep H. Hupsarp, Complainant, ) 
v8. 

NatHan D. THompson, Defendant, 

and > 2089. 

NaTHAN D. THompson, Complainant, 


v8. 


ALFRED H. Hupparp, Defendant. | 


This cause having come on to be further heard at this 
September term, A. D. 1885, upon the pleadings and proofs, 
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after hearing counsel for the respective parties and due pro- 
ceedings had, it is, upon consideration, ordered, adjudged, 
and decreed that no assignment or sale of the copyright of 
the book alleged to have been infringed in the bill of com- 
plaint, entitled “Illustrated Stock Doctor and Live-Stock 
Encyclopzedia, including horses, cattle, swine, and poultry, 
with all the facts concerning the various breeds, and their 
characteristics—breaking, training, sheltering, buying, sell- 
ing, profitable use, and general care; embracing all the dis- 
eases to which they are subject, the causes, how to know, and 
what to do; given in plain, simple language, free from tech- 
nicalities, but scientifically correct, and with directions that 
are easily understood, easily applied, and remedies that are 
within reach of the people; giving the most recent and ap- 
proved and humane methods for the preservation and care 
of stock, the prevention of disease, and restoration of health; 
designed for the farmer and stock-owner; by J. Russell Man- 
ning, M. D., V.8., with 400 illustrations; Saint Louis, Mo. ; 
N. D. Thompson & Co., publishers, 520, 522, and 524 Pine 
street; 1880,” or of the electrotype plates, originals of illus- 

trations, and stamps for binding, was ever made 
137 &1388 by defendant to complainant by virtue of the in- 

struments and of writing and acts mentioned, de- 
scribed, and stated in the bill of complaint, and that said 
complainant neither acquired nor has any title whatever to 
or ownership in the copyright of said book under said in- 
struments of writing and acts or either or any of them, and 
that the bill of complaint be therefore dismissed. 

And it is further ordered, adjudged, and decreed, under 
the cross-bill filed herein, that the defendant, Nathan D. 
Thompson, complainant in said cross-bill, is and always has 
been the owner of the copyright, electrotype plates, originals 
of illustrations, and stamps for binding of said book entitled 
“Tllustrated Stock Doctor and Live-Stock Encyclopeedia, in- 
cluding horses, cattle, sheep, swine, and poultry, with all the 
facts concerning the various breeds, and their characteristics— 
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breaking, training, sheltering, buying, selling, profitable use, 
and general care; embracing all the diseases to which they 
are subject, the causes, how te know, and what to do; given 
in plain, simple language, free from technicalities, but sci- 
entifically correct, and with directions that are easily under- 
stood, easily applied, and remedies that are within the reach 
of the people, giving the most recent and approved and 
humane methods for the preservation and care of stock, the 
prevention of disease, and restoration of health; designed 
for the farmer and stock-owner; by J. Russell Menning, M. 
D., V. S., with 400 illustrations; St. Louis, Mo.; N. D. 
Thompson & Co., publishers, 520, 522, and 524 Pine street; 
1880,” described in said cross-bill and the same book described 

as aforesaid in the bill of complaint as infringed, 
139 & 140 and that the complainant, Alfred H. Hubbard, 

defendant in said cross-bill, upon the tender to 
him of the amount of the tender made in said cross-bill, 
being the sum of four thousand dollars, with interest at six 
per cent. from the 15th day of May, 1880, to the date of the 
tender, shall, on demand, surrender and deliver back to said 
Nathan D. Thompson the electrotype plates, originals of 
illustrations, and stamps for binding pertaining to said book 
received by said Hubbard from said Thompson ; and if said 
tender be not accepted, then said sum and interest shall be 
paid into the registry of this court te abide the further order 
of this court. 

And it is further ordered, adjudged, and decreed that said 
defendant Thompson is not equitably entitled to an account- 
ing and damages, and that each party to this suit pay his 
own costs and charges herein made and expended. 


And afterwards, to wit, on the 29th day of October, A. D. 
1885, the following further proceedings were had in said 
cause, to wit: 
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AtFrep H. Huspparp, Complainant, ) 


v8. > 2089. 
NatHan D. THompson, Defendant. 


On motion of complainant, by his solicitors, an appeal is 
allowed the complainant, on the condition that be give bond 
in the sum of ten thousand dollars, to be approved by the 


court. 


And afterwards, to wit, on the 9th day of November, A. D. 
1885, the following further proceedings were had in said 
cause, to wit: 


141 & 142 Atrrep H. Hupparp, Complainant, ) 
| 


Us. - 2089. 


NaTHAN D. THompson, Defendant. ) 


Now come the parties, by their solicitors, and it appearing 
to the court that a tender, in accordance with the decree 
herein entered on the 27th day of October, A. D. 1885, was 
made on the 28th day of October, A. D. 1885, to wit, of the 
sum of ($5,310) five thousand three hundred and ten dollars 
by the defendant, Nathan D. Thompson, to the complainant, 
Alfred H. Hubbard, which tender was refused : 

Now, therefore, it is ordered that, instead of paying said 
sum so tendered of $5,310 into the registry of this court, as 
heretofore ordered, said Nathan D. Thompson, defendant, 
may, at his election, retain said sum in his possession and 
give bond, with John P. Helfenstein as security, in the sum 
of $10,600, conditioned on the payment of said sum of $5,310 
and interest thereon at the rate of 6 per cent. per annum 
from the 28th day of October, A. D. 1885, to said Alfred H. 
Hubbard when so ordered by this court. 

Ana thereupon said Thompson, defendant, appearing and 
electing to give said bond, tenders a bond for ($10,600) ten 
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thousand six hundred dollars, conditioned as herein directed | 
with John P. Helfenstein as security, which is thereupon ap- 


proved by this court. 
Said bond is in the words and figures following, to wit: 


143 & 144 Unitrep States or AMERICA, 
Eastern District of Missouri: 


ALFRED H. HuBBarp ) 
v8. 
NaTtHAN D. THOMPSON 


and > No. 2089. 


NATHAN D. THoMmMpsoN 


U8. 


Atrrep H. Hupparp. | 


We, Nathan D. Thompson, as principal, and John P. Helf- 
enstein, as surety, acknowledge ourselves bound to Alfred H. 
Hubbard in thesum of $10,600.00 ; tothe payment of which 
we bind ourselves, vur executors, administrators. 

The condition of this bond is that whereas by a decree of 
this court, entered on the 27th day of October, A. D. 1885, in 
the above-entitled cause it was ordered, among other things, 
that upon the tender by said Thompson to said Hubbard of 
the sum of $4,000.00 and interest thereon at 6 per cent. per 
annum from the 15th day of May, 1880, to the date of the 
tender said Hubbard should surrender and deliver back to 
said Thompson the electrotype plates, originals of illustra- 
tions, and stamps for binding a certain book in said decree 
described; and whereas said tender kas been made and said 
plates and stamps have not been surrendered and delivered 
to said Thompson, and the said Hubbard having appealed 
from the decree in said cause and filed bond approved by 


the court; 
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And it being thereupon ordered that, instead of paying the 

amount of said tender into the registry of this court, said 

Thompson should be permitted to retain the same 

145 & 146 on giving bond in the sum of $10,600.00, con- 

ditioned on the payment to said Hubbard of the 

sum of $5,310.00 and interest, at 6 per cent. per annum, 
thereon from the 28th day of October, 1885: 

Now, therefore, if said Thompson shall, on the order of 
this court, pay to said Hubbard said sum — $5,310.00 and 
interest thereon, at 6 per cent. per annum, from October 
28th, 1885, on the order of this court, this bond shall be 
void ; otherwise to remain in full force and effect. 

In witness whereof we have hereunto set our hands and 
seals this ninth day of November, A. D. 1885. 

NATHAN D. THOMPSON. [sEAt.] 
JOHN P. HELFENSTEIN. [sekat.] 
Approved : 
SAMUEL TREAT, Judge. 


And afterwards, on said 9th day of November, A. D. 1885, 
the following further proceedings were had in said cause, 
to wit: 


ALFRED H. Hupparp, Complainant, ) 
US. > 2089. 
NATHAN D. THompson, Defendant. | 


Now comes the complainant, by his solicitor, and presents 
to the court his appeal bond in the sum of ten thousand dol- 
lars; which bond is approved and ordered to be filed as part 
of the record herein. 

And thereupon it is ordered that the clerk of this court 
make out and certify to the Supreme Court of the United 
States a transcript of the record and proceedings herein. 

Said appeal bond is in the words and figures following, to 
wit: 
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147&148 Knowall men by these presents that we, Alfred 

Hubbard, as principal, and E. Stanley Hart and 
George S. Ferguson, both of the city of Philadelphia, State 
of Penns., and Hugh J. Murdoch, of Sewickly, Allegheny 
county, State of Pennsylvania, as sureties, are held and firmly 
bound unto Nathan D. Thompson in the full and just sum 
of ten thousand dollars, to be paid to the said Nathan D. 
Thompson, his heirs, executors, administrators, or assigns ; 
to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with our seals and dated this fourth day of Novem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-five. 

Whereas lately, at the September term, 1885, of the circuit 
court of the United States for the eastern district of Missouri, 
in a suit depending in said court between Alfred H. Hub- 
bard, plaintiff, and Nathan D. Thompson, defendant, a de- 
cree was rendered against the said Alfred H. Hubbard, and 
the said Alfred H. Hubbard having obtained an appeal of 
the said court to reverse the decree in the aforesaid suit, and 
a citation, directed to the said Nathan D. Thompson, citing 
and admonishing him to be and appear at a Supreme Court 
of the United States to be holden at Washington the second 
Monday of October next: 

Now, the condition of the above obligation is such that if 
the said Alfred H. Hubbard shall prosecute said appeal to 
effect and answer all damages and costs if he fail to make 
good his plea, then the above obligation to be void ; else to 

remain in full force and virtue. 
149&150 Sealed and delivered in presence of— 
ALFRED H. HUBBARD. _[skAt.] 
E. STANLEY HART. [ SEAL. | 
GEORGE 8S. FERGUSON. [sEat.] 
HUGH J. MURDOCH. (SEAL. | 
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Witnesses : 
J. R. SYPHER. 
SAMUEL BELL. 
Approved by— 


SAMUEL TREAT, Judge. 


Endorsed. 
“ CLERK’S OFFICE, 
Unitep States Circuit Court, 
EASTERN DISTRICT OF PENNSYLVANIA. 
I, Samuel Beil, clerk of the United States circuit court in 
and for the eastern district of Pennsylvania, in the third cir- 
cuit, do hereby certify that I have made careful inquiry as 
to the sufficiency of the within sureties, and I am satisfied 
they are pecuniarily responsible for the amount of the within 
bond. 
Philadelphia, November 5, 1885. 
SAMUEL BELL, 
Clerk, &c.” 


Upon the hearing of this cause the following opinion was 
delivered by the court, to wit: 
Opinion of the Court. 


In the United States Circuit Court for the Eastern District 
of Missouri. 


A. H. HuBBarp ) 
| 
. No. 2089. 


{ 
N. D. THompson. J} 
Infringement of copyright. 


OcTOBER lst, 1885. 


(| S. 


BREWER, J. (orally): 
This case was argued before my Brother Treat last April, 
and on the 8th of July he made an order to this 
151&152 effect: 
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“There is no doubt the defendant’s book is an infringe- 
ment upon the so-called Manning book, provided, however, 
that the complainant was an assignee of the said Manning 
book. 

The first question is whether Thompson assigned his copy- 
right, so that Hubbard could pursue him for an infringe- 
ment. ‘The course of dealings between the parties and what 
occurred subsequent thereto leave this proposition in doubt. 

Second. If such assignment was made, whether the same 
was rescinded. 

Third. Inasmuch as the imprint of plaintiff’s publication 
did not conform to the terms of the statute, can he maintain 
an action for an infringement, although the defendant 
Thompson knew that the copyright had been granted. 

It is deemed that these three propositions, to wit, the as- 
signment of the copyright, the rescission, of the right to sue 
for an infringement under the act of June 18th, 1874, should 
be heard before the full bench.” In pursuance of that order 
those questions were argued last week, and I now state the 
conclusions to which we have both come after the argument 
and the examination that has been made. 

Of course it would be utterly impossible, within proper 
limits, to undertake anything like a review of this mass of 
testimony. ‘The law governing contracts in the sale of copy- 
rights, in respect to what is necessary to complete a contract, 
is like the law which obtains in any other case of contract. 
The minds of the parties must come together upon a definite 
understanding of all the elements of the contract. If any- 
thing remains unsettlec, to be determined thereafter, it can- 
not be said that the contract has been entered into. That is 

familiar law. 
153 & 154 Now, the salient facts are these: After some 
prior correspondence the defendant, being the 
owner of this book and having plates prepared for its publi- 
cation, on the 27th of March addressed a letter to the plain- 
tiff containing a proposition of sale. On the 30th day of 
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March the plaintiff, who meantime had passed to Hot Springs 
and returned, met the defendant at the union depot in this 
city, and in the hour or two which intervened between the 
arrival of the Hot Springs and the departure of the Eastern 
train they signed a paper. The plaintiff had brought with 
him two pencil memorandums, one of which was left with 
defendant and the other, after some changes, was signed by 
both parties and taken by the plaintiff eastward. The ques- 
tion is whether the latter paper, thus signed, was understood 
by the parties to be a definite and closed contract between 
them or a mere preliminary statement—a memorandum of 
matters upon which they had agreed, and which, with all 
unsettled details, were thereafter to be put into the form of 
a complete contract in writing and then signed and exe- 
cuted. 

The testimony is not very clear or satisfactory ; or, rather, 
it leaves the matter much in doubt. The paper is a rough, 
interlined pencil memorandum, entitled “ Memorandum of 
agreement.” That something more was to be done is evi- 
dent from the testimony of both parties. The plaintiff’s 
understanding, as he testified, was this: 

“The copy I kept and brought to Philadelphia was to be 
the basis for a more satisfactory draft, to be made with pen 
and ink, in good shape.” The defendant testifies, in response 
to the question “ Was there any express agreement and 

understanding as to the purpose for which this 
155 & 156 pencil memorandum or either of the pencil memo- 
randums should be used,” “A. That was stated di- 
rectly when I objected to signing it as not embodying the 
contract. He said it will be simply a guide for writing out 
a contract. He said that was simply a memorandum of 
some_of the features embraced in our understanding, and 
that it could be used as a guide for writing out a contract 
embodying the special features agreed upon in our conversa- 
tion.” , 
Further testimony shows the same divergence, the one tes- 
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tifying that it was to be taken East simply to be put into 
shape with pen and ink, the other that it was to be a guide— 
a sort of a basis—for the preparation of a definite contract 
between them. 

On the next day after this pencil memorandum was signed 
the defendant writes this letter to the plaintiff: 

“Dear Sir: There are so many things not covered in the 
brief memorandum of our agreement concerning stock book 
and not settled in our brief breakfast conversation Tuesday 
morning that I think it best to enumerate some of the points 
that must be embodied in a more definite contract,” and then 
he enumerates them. 

From time to time correspondence passed between these 
parties. There was a good deal of wrangling and complaint 
and occasional reference to the contract which was to be 
prepared—this contract to be written in pen and ink—and 
on July 22, several months after, the plaintiff sent out a 
written contract to the defendant to be signed. That con- 
tract left out all reference to the transfer of the copyright of 
the book and the plates, and simply looked forward from 
its date instead of being operative from the 30th of March. 
The defendant, not satisfied with it, on August 2nd pre- 
pared his idea of the contract in writing, and sent it to 

Philadelphia, but neither of them were signed. 
157 &158 If this was all there would be very little doubt 

that the parties had not come toa definite under- 
standing. What embarrasses the question is the fact that 
immediately after, or within a short time after, the signing 
of the pencil memorandum defendant forwarded the plates, 
etc., and received from the plaintiff the notes—the stipulated 
price. Ofcourse the argument on one side is very fairly 
and strongly made that that shows that the parties under- 
stood that this pencil memorandum was the final agreement 
between them, that there was a definite contract, and that 
all that was to be done was to reshape it and put it in ink. 
On the other hand, the argument is equally forcible and 
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persuasive that the parties supposed the main features of the 
contract had been agreed upon between the parties, and that 
they were forwarding the plates, etc., leaving all details and 
unsettled matters to be settled in the written contract—this 
contract to be written with pen and ink—which, by the voice 
of both parties, it was understood should be prepared. 

Of course my opportunities for examining all this testi- 
mony have not been quite as good as my brother Treat’s, 
who had the benefit of the prior arguments and an inter- 
mediate examination, but at the same time I have come to 
the same conclusion that he has---that there is not in this 
testimony that which enables the court to say that the par- 
ties, in respect to all the items of the proposed agreement 
between them, ever came toa definite understanding. There 
were still some matters unsettled, undetermined, so that a 
contract, as it was a single contract and understood to be a 
single contract, could not be said to have been finally and 
definitely consummated. That, of course, ends the contro- 

versy so far as the plaintiff is concerned. De- 
159 &160 fendant files a cross-bill; and, as to that, my at- 

tention was not called in the argument, yet I will 
‘state the conclusion to which we have come—both Judge 
Treat in the prior argument and from this examination also. 
It seems to us it would be right that the cross-bill should be 
sustained, su far as the tender is concerned—that is, that 
upon the payment of so much money and the interest the 
plates will be returned to the defendant, but that so far as 
any claim for accounting and damages the course of dealing 
between the parties has been such that equitably the defend- 
ant is not entitled to any,so that the order will be for the re- 
delivery of the plates, etc.,on the payment of $4,000, with 
interest. 

Mr. BRECKINRIDGE: I understand the decree will be 

The Court: Dismissing the plaintiff’s bill, and that the 
plaintiff will return to the defendant the plates and material 
on payment of the $4,000 and interest. 
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Mr. BRECKINRIDGE: Will vour honor allow me to say that 
Mr. Sypher, the senior counsel on the part of the plaintiff, is 
at present in Philadelphia? I would like to have his aid 
before your honor enters the decree, and I therefore make 
the suggestion, if agreeable to the other side, that time be. 
given to draw up the proper form of a decree. 

TREAT, J.: You understand the views of the court. They 
are siinply these: That there was no assignment. Thatends 
the plaintiff’s case. As to the cross-bill, you are required to 
pay back the $4,000, with interest, on paying which the 
plates, etc., will be returned. 

Mr. BRECKINRIDGE: How about the costs? 

TREAT, J.: Each party pays his own costs. 


Te! 
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CIRCUIT COURT OF THE UNITED STATES. 


EIGHTH CIRCUIT. 


EASTERN DISTRICT OF MISSOURI. 


IN EQUITY. 


ALFRED H, HUBBARD | 


va. 
NATHAN D, THOMPSON, 
| September Term, 1882. 
AND ‘ 
NATHAN D, THOMPSON Ao: ee 


ALFRED H. HUBBARD, } 


It is hereby stipulated and agreed that the commissions 
and certificates of the Commissioners before whom the tes- 
timony has been heretofore taken, or is hereafter to be 
taken, are regular and in due form, and that the same shall 
be omitted herefrom. 

J. R. SYPHER, 
S. M. BRECKINRIDGE, 


Sor Complainant. 


JOHN B. HENDERSON, 
KERR, GIBSON & KERR, 1 
and C. G. B. DRUMMOND, 
Solicitors for N. D. Thompson. 
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B., Exhibit 1.) ‘This letter is ia reply to one which I wrote 
to N. D. Thompson. 

(Mr. Sypher calls on Mr. Kerr, defendant’s counsel, to 
produce the original of that letter. ) 

(Mr. Kerr: replies that the letter is not in his possession 
here; that it may be in the possession of Mr. Thompson, 
and will be produced if so, and will be attached to deposi- 
tions which may be taken in this case. ) 

T also received a letter from defendant, dated February 
23, 1880. (Letter produced marked G. E. B., Exhibit 2). 
I replied to defendant’s letter on the 27th of Feb. 1880. 

(Mr. Sypher calls for letter of plaintiff to defendant 
dated February 27th 1880. 

Mr. Kerr answers ; the original will be produced if found, 
otherwise the press copy, page 759, plaintiff's letter book 
No. 1, may be used. ) 

Witness resumes: . 

I received a letter from defendant dated March 2,. 1880. 
(Letter produced marked G. E. B., Exhibit 3.) After the 
receipt of the letter dated March 2, 1880, I went to Hot 
Springs. and stopped at St. Louis, and was there on March * 
27th. Tarrived in St. Louis in the morning. I went early 
to Mr. Thompson’s office and was very greatly surprised on 
his showing me advanced sheets of a Stock Book, which 
was near completion. He claimed it to have been prepared 
by one J. Russel Manning and represented to me that J. 


‘Russel Manning was a veterinary surgeon of, extensive ex- 


perience and unquestionable ability. He showed me pros- 
pectus books, and represented that the completed book 
would be better in quality of illustrations and other points 
than the prospectus indicated. We discussed during a large 
portion of the day, business prospects and plans, he request- 
ing me to unite with him in some way in the publication-of 
the Stock Book. I replied that I would not entertain the 
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idea of any joint ownership, but that I would purchase the 
book, plates, copyright, stamps, etc., entire,.and if he would 
agree to devote his energies exclusively to the St. Louis field 
for two years, I would in consideration of this exclusive ef- 
fort in the sale of my publications, manufacture and supply 
him the Stock Book in quantities at a very special figure. 

Mr. Thompson then wrote out a proposition substantially 
in accordance with the conversation we had on the subject. 
Proposition was in form of a letter dated March 27th, 1880. 
(Letter produced marked G. E. B., Exhibit 4.) This mat- 
ter was the chief subject of conversation during the entire 
day—March 27th. I left St. Louis on the evening of the 
27th for Hot Springs Arkansas, taking this proposition with 
me and made some pencil memorandums of changes which 
seemed important to me. On the way to Het Springs 
and back, I wrote out a memorandum of agreement be- 
tween us in pencil and a copy of the same. On my return 
to St. Louis, I telegraphed Mr. Thompson to meet me at 
the Union Depot. I reached there in the morning and im- 
mediately showed Mr. Thompson the pencil memorandum 


of agreement. We discussed the points of the sume about 
> . + . 
ene hour, and on the copy which I retained and which was 


somewhat altered from the first draft, we agreed and both 
signed it. This was on March 30th. As our time was 
somewhat limited, Mr. ‘Thompson was to make changes in 
the copy he kept to correspond with mine. The copy I kept 
and brought to Philadelphia was to be the basis for a more 
satisfactory draft to be made with pen and ink in good 
shape. (This agreement produced marked G. E. B. Ex- 
hibit 5. It is printed as Exhibit **A.’’ in the bill of com- 
plaint and has endorsed thereon the Certificate of the Li- 
brarian of Congress that it was recorded in the Office of the 
Librarian of Congress on the 23d day of August, 1882.) 

Q. Was this agreement as contained in Exhibit 5, read 
over by Mr. Thompson before signing? 
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(Mr. Kerr objects to the form of the question as leading. ) 

Ans.’ It was. 

Q.. What do you mean by the statement, ‘‘the copy I 
kept was to be the basis of a more satisfactory draft to be 
mude with pen and ink in good shape ?”’ 

(Mr. Kerr objects to ‘*what he means.’’ Let him state if 
you wish what was done and said by the parties. 

Mr. Sypher: That is precisely what I want in answer to 
my question. ) 

Ans. The agreement in pencil on poor paper, had been 
changed somewhat and both deemed a nicely-written and 
clean, well-worded memorandum of the agreement desir- 
able. 

Q. Was such better copy, subsequently made? 

Ans. It was—made by me as agreed upon when the 
pencil agreement was signed. 

Q. Was it executed by the parties? 

Ans. It was not. Mr. Thompson declined signing it. 

(). About what time was that copy sent to Mr. Thomp- 
son? 

Ans. About July 22d, 1880. 

Q. State what, if anything, was done in reference to car- 


7 rying out the agreement entered into between Hubbard 


Bros. and defendant on the 30th of March, 1880? 

Aus. The plates, originals of illustrations and stamps for 
binding were forwarded to us, and a bill of sale covering 
our purchase was rendered and settlement made by us. 

(Mr. Kerr: The statement of what was covered by the 
bill of sale and that there was a purchase as well as the 
statement that the paper referred to was a bill of sale, ob- 
jected to as incompetent and also as being merely the con- 
clusion of the witness. ) 

Witness: I produce the bill of sale. (Paper referred to 
produced mar«ed G. E. B., Exhibit 6). Mr. Thompson 
wrote me on May 24th, asking for notes in settlement of 
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my purchase. (Letter produced, marked G. E. B., Ex- 

hibit 7). 

(Mr. Sypher calls for letter of Hubbard to Thompson 
dated May 28, 1880. 

Mr. Kerr: If I have the letter, or if it is in Mr. Thomp- 
son’s possession I will produce it. Otherwise letter-press 
copy, plaintiff's letter book No. 2, page 6, may be used). 

Witness: I received another letter from Mr. Thompson 19 
in reference to settlement dated May 31,1880. (Letter pro- 
duced marked G. E. B., Exhibit 8), but before receiving 
that, I had his letter of May 28, 1880 enclosing bill marked 
Exhibit 6. (Letter produced marked G. E. B., Exhibit 9). 
In answer to this letter I wrote to N. D. Thompson & Co, 
under date of June 1, 1880, enclosing notes. (Copy pro- 
duced, and by agreementadmitted, marked G. E. B., Exhibit 
10). | 

Adjourned to meet at 9:30 A. M., at room 6, No. 625 Wal- 
nut St., on Friday, May 4, 1883. 20 

Friday, May 4, 1883. 

Met pursuant to adjournment. 

Present, J. R  Sypher, Esq., appears for complainant ;. 
Jas. P. Kerr, Esq., for defendant; also the complainant, 
Alfred H. Hubbard, appears in person. 

Mr. A. H. Hubbard re-ealled, and examination continued 
by Mr. Sypher. 

Q. Were the promissory notes enclosed to defendant by 
you in your letter to him of June 1, 1880, paid at maturity? 

Ans. They were. Here are the original notes which ?1 
were enclosed to N. D. Thompson & Co. in that letter, 
bearing his endorsement, and which were paid by me at 
maturity, and those notes with an allowance of five hundred 
dollars on book account, were in full settlement for the 
Stock Book, plates, copyright, original of illustrations, 
stamps for binding, etc. (Notes produced marked G. E. 
B., Exhibits 1], 12, 13, 14). 
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Q. Why were these notes mailed to Mr. Thompson on 
June 1, dated back to May 15? 

Ans. For the reason stated in my letter of June 1 en- 
closing notes, the average date of the receipt of the goods. 

Q. Did you receive from Thompson & Co., the items 
mentioned in the invoice or bill sent to you by Mr. Thomp- 
son in his letter of May 28th? 

Ans. We received the plates, original of illustrations, 
and book stamps, and understood that to be a complete con- 
veyance of the book, plates, copyright, stamps for binding, 
original of illustrations, as specitied in the bill. (Objected 
to by Mr. Kerr: It is offered as a written instrument, and 
if a written instrument, it will speak for itself ). 

@. Was there at any time any question raised between 
vou and defendant, as to what vou took under the agreement 
of sale of March 30, 1880? 

Aus. No sir, except the objection made by mein my let- 
ter of May 28, to the first bill sent, as not covering my pur- 
chase in the matter of copyright. (Letter of May 28 pro- 
duced, marked G. E. B., Exhibit 15). 

Q. Did you publish and. sell the book deseribed in the 
agreement after receiving the plates from Mr. Thompson? 

Ans. This is a copy of the book as first printed and pub- 
lished by Hubbard Bros. upon the plates purchased from 
Thompson & Co., with a change of imprint and copyright 
notice. (Book produced marked G. E. B., Exhibit 16). 
Book marked exbibit Foy A, used in the argument of the 
motion for preliminary injunction, is the form in which if 
was printed by Mr. Thompson, and sold to Hubbard Bros., 
which copy is here marked G. E. B., Exhibit 17. 

Q. How many copies of the book were printed by 
Thompson & Co., under their first edition, before shipping 
plates ? 

Aus, I suppose there were two thousand printed by 
them; Mr. Thompson said he printed two thousand copies. 


135 


Y 


Q. Explain your system of selling books in the United 
States, by subscription. 

Aus. I sell through general agents and branch offices, 
districting the United States, and allotting to each general 
agent or branch office the exclusive right of sale in the dis- 
trict about their office. My Boston office controls the sale 
in New England ; Chicago office the State of Michigan, Wis- 
consin, Minnesota, Lowa and northern [lhnois; Cineinnati, 
office, Ohio, Indiana, Kentucky and Tennessee; St. Louis 
office, Missouri, Kansas, southern Illinois, Arkansas and Tex- 
as. Slight modifications were sometimes made, such as a 
portion of northwestern Indiana, to Chicago office ; the por- 
tions of Tennessee and Kentucky lying west of the Tennes- 
see river to St. Louis office. N. D. Thompson operated for 
several years as my general agent in St. Louis, controling 
the sale of my publications in the territory named as that 
field. | 

(¥. Wasthe field now designated as the St. Louis field, 
that referred toin the last sentence of the agreement be- 
tween you and Mr. Thompson of March 30? 

(Mr. Kerr objects to the form of question as leading. ) 

Ans. Yes, with the exception of Kansas and six coun- 
ties adjacent to Kansas City in Missouri. Kansas was not 
then in the St. Louis field; it was taken away. 

Q. You mean by the agreement? 

Ans. Yes; it was taken away by that agreement, and 


taken out of the St. Louis field. Kansas had become so: 


good a book State that it was operated from Kansas City. 
Mississippi had been added to the St. Louis field by the 
agreement of March 30. 

Q. What was the St. Louis field, which was operated by 
Mr. Thompson, previous to March 30, 1880? 

Ans. The field was substantially Missouri, southern TIli- 
nois, Arkansas, Texas and Louisiana. Mississippi was re- 
garded as neutral ground. Kansas had been formerly a part 
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of St. Louis field, but was not so on all books. The field was 
slightly varied at times on different publications. The ter- 
ritory in Tennessee and Kentucky, west of Tennessee River 
had uniformly been in the St. Louis field. In March, 1880, 
the field was Missouri, southern Illinois, Kentucky west of 
Tennessee River, Mississippi, Arkansas,~ Louisiana and 
Texas. I think Mr. Thompson had at that time the right to 
sell some of my older publications in Kansas. 

Q. Wasany change made in this field by the agreement 
of March 30? 

Ans. The tinal clause of the agreement stipulated that 
the field should be just the same as on our other publica- 
tions, except the six counties adjacent to Kansas City. It 
was understood that Kansas was no longer a part of St. 
Louis field, Kansas City naturally being the supply centre 
for that State. 

Q. Did Mr. Thompson return to you the new draft of 
an agreement, which you have testified you sent him some- 
time in the month of July, 1880? 

Ans. I think he did. I do not remember whether he 
returned the one I sent him, but he sent me a draft of his 
own drawing. I produce what I believe to be a correct copy 
of that draft. (Copy of draft produced, marked G. E. B., 
Exhibit 18.) 

Q. Why did you omit from this draft any mention of 
the purchase of the Stock Doctor Book from Mr. Thomp- 
son? 

Ans. I regarded that purchase as completed and ended, 
settled for and as having nothing to do with the matters of 
business between us. 

Q. Was there any change made between you and Mr. 
Thompson in the terms of the agreement of March 30, af-, 


32 ter it had been signed, and if so, what were they? 


Ans. There was a change agreed upon in the matter of 
territory in which he was tu be privileged to sell the Stock 
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Book. More, considerable, territory was added to his field 
by mutual agreement. 

Q. Was the memorandum of that change made in 
writing ? 

Ans. Nothing in the form of an agreement other than iu 
correspondence. 

Q. Were there any other variances in the terms of the 
agreement agreed upon between you and Mr. Thompson? 

Ans. No, sir; except that in the supply of Stock Books, 
Mr. Thompson not ordering in the quantity stipulated by 
the contract, a change in the price at which they were to be 
billed was agreed upon. 

Q. What was that change? 

Ans. The Stock Books were charged at the usual whole- 
sale price, pending an adjustment of the matter at a per- 
sonal interview anticipated. 

Q. When did Mr. Thompson first order copies of the 
Stock Book from you? 

Ans. November 8, 1880. 

Q. What was the quantity ordered? 

Ans. One hundred copies, cloth binding. 

Q. How was that order sent you? 

Ans. By mail. 

Q. Have you the letter enclosing that order. 

Ans. I have not. 

(Mr. Sypher states that he thinks that letter was in his 
possession at St. Louis at the argument of the motion for 
preliminary injunction.) I have the letter-press copy of 
the answer to that letter in my Letter Book No. 3, page 
119, under date of November 12, 1880. 

(Mr. Sypher calls for original of letter referred to, Nov. 
12, 1880. Mr. Kerr answers: I consent to the use of the 
letter-press copy, not having the original at hand. ) 

Q. When was the next order for Stock Books received 
by you? 
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Ans. November 15, 1880. The order was for two hun- 
dred hound in cloth and two hundred bound in leather. : 
36 Q. Was that an order made iv accordance with the | 
agreement between you? | 
Ans, It was uot; the order was but for four hundred 
copies, while the agreement stipulated five hundred copies. 
The agreement was that we were to receive the order in 
time to manufacture the books expressly with N. D. Thomp- 
son’s imprint, while this order was for immediate shipment, 
reading, ‘* please ship at once.’’ (Order produced, marked 
G. E. B., Exhibit 19.) 
Q. How did youanswer that order? 
d¢ = Ans. =I telegraphed an answer on the 15th. 

(Mr. Sypher calls for dispatch of Nov. 15th, Hubbard 

Bros. to Thompson. Dispatch produced being Exhibit 5 of 
papers filed at hearing attached to additional affidavit of N. 
D. Thompson filed Dee. 8, 1882, reading as follows: ‘*pend- 
Ing final adjustment cannot ship Stock Book except at sixty- 
five off sixty day note. Shall we ship?’’ ) 

Q. State what answer you received. 

Ans. ITreceived in reply two dispatches, one from N. 
D. Thompson & Co., office in St. Louis, one from Mrs. N. 

8 D. Thompson at their residence, Webster Grove, Mo. These 
dispatches changed the order to one hundred copies of each 
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style, making it an order for two hundred in place of four 
hundred copies. (Dispatches produced marked G. E. B., 
Exhibits 20 and 21.) These were half rate messages. My 
dispatch to them received by them on the 16th ; their dispatch 
to me received by me on the 17th. 

Q. Did you supply the books ordered by these telegrams 
of Nov. 16th. . 

Ans. I did, with N. D. Thompson’s imprint. 


39 ~~ Adjourned to meet at 2 o'clock P. M., Friday, May 4, 1883, 
at same place. 


139° 


13 
in- Friday, May 4, 1883. 
Met pursuant to adjournment. 

the Present, same parties as at last meeting. 
- Mr. A. H. Hubbard re-called, and examinaton continued 
in by Mr. Sypher. 

on Q. State what other orders for Stock Book were made 
ap- on you by N. D. Thompson, and when they were made. 


nt, Ans. I received an order Jan. 7, dated Jan. 5, for two 

cod hundred Stock Book cloth, one hundred Stock Book leather, 40 
enclosed in letter the same date. (Order produced marked 
G. E. B., Exhibit 22. Letter enclosing the order produced 
marked G. E. B.,*Exhibit 23.) This order of Jan. 5, was 
afterwards cancelled, a new order substituted which was re- 


a ceived Jan. 17, and which was for sixty Stock Book cloth, ©. 
N. ten prospectus books. (Order produced marked G. E. B., 
on. Exhibit 24.) On Jan. 20 I received a letter relating to that 
we order, in which N. D. Thompson & Co. say they will settle 


Fy for Stock Book at sixty-five off pending final adjustment. 
(Letter produced marked G. E. B., Exhibit 25.) On the 8th 41 

; of Feb. I received another order for eighty Stock Book 

N. cloth, sixty Stock Book leather. (Order produced marked 

N G. E. B., Exhibit 26.) There was a letter came with that 


a order in which they state again that they will settle for 
ach Stock Book at sixty-five off pending final adjustment. ( Let- 
cea ter produced marked G. E. B., Exhibit 27.) On the 12th 
B., of Feb. I received an order for twenty Stock Book prospec- 
My tus books. (Order produced marked G. E. B., Exhibit 
teh 28.) On the 15th of April I received an order for fifteen 
Stock Book prospectuses by telegraph. (Dispatch produced 42 
~ marked G. E. B., Exhibit 29.) On April 20th, I received 
a telegraphic order for sixty Stock Book cloth, forty Stock 
Book leather. (Dispatch produced marked G. E. B., Ex- 
83. hibit 30.) On the 22nd of April, I reeeived an order for 


five Stock Book prospectus books. (Order produced 
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marked G. E. B., Exhibit 303.) On the 16th of May, I re- 

ceived an order for fifty Stock Book cloth and fifty Stock 

Book leather and ten prospectus books. This order was 

marked, ‘‘Please ship at once’’ and at once specially under- 
43 scored. (Order produced marked G. E. B., Exhibit 31.) 
All these orders were made for immediate shipment. On 
the 17th of May I received an order by telegraph for ten 
Stock Book leather. (Telegram produced marked G. E. 
B., Exhibit 32.) On the 20th of May I received an order 
for fifty Stock Book cloth, thirty Stock Book leather. 
(Order produced marked G. E. B., Exhibit 33.) On the 
30th of May I received an order for fifty Stock Book leather, 
fifty Stock Book cloth. (Order produced marked G. E. B., 
Exhibit 34.) On June Ist I received an order for fifty Stock 
Book cloth, by telegram, immediate shipment. (Telegram 
produced marked G,. E. B., Exhibit 35.) On the 6th of 
June I received an order for fifty Stock Book cloth, and fifty 
leather. This order is in form of a letter increasing the 
number of previous order. (Letter produced marked G. E. 
B., Exhibit 36.) On the 15th of June I received a letter 
increasing previous order to the extent of thirty Stock Book 
cloth, and twenty leather. (Letter produced marked G. E. 
B., Exhibit 37.) On the 25th of June I received an order 
for one hundred and twenty-five Stock Book cloth, and 
seventy-five leather, ten prospectus books. (Order pro- 
duced marked G. E. B., Exhibit 38.) I received an order 
dated July 20, for one hundred and fifty Stock Book cloth, 
one hundred leather, which was afterwards cancelled by 
telegraph. (Order produced marked G. E. B., Exhibit 
39.) On September 5th I received an order for ninety 
cloth Stock Book, one hundred and sixty leather. This was 
stipulated to be of the corrected edition with instructions to, 
await further directions if not ready. (Order produced 
marked G. E. B., Exhibit 40.) This order was enclosed in 
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a letter of same date, September 3. (Produced marked G. 
E. B., Exhibit 41.) 

Q. What was meant by ‘‘corrected edition’’ mentioned 
in the order and letter? 

Ans. Ihave not a recollection sufficient to be sure. I 
think it refers to the new feature which we added to the 
book. The telegram received from N. D. Thompson, dated 
August 5th, stipulates that Stock Book must contain all new 
features. These new features were no part of the original 
ugreement. They were not included in the original book. 
They consisted of treatises on dogs and bees. (Dispatch 
produced, marked G. E. B., Exhibit 42). On September 
12th, I received a dispatch from N. D. Thompson & Co., 
stipulating that the Stock Book must contain the dogs and 
bees features. (Telegram produced, marked G. E. B., Ex- 
hibit 43). 

Q. What further orders for Stock Book did you receive 
from Mr. Thompson ? 

Ans. On the 2lst of October, I received an ordér for 
fifty Stock Books cloth, one hundred leather, six prospee- 
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tus books. That order is dated October 19. (Produced 48 


murked G. E. B., Exhibit 44). On the same date, October 
19, I received a dispatch from N. D. Thompson & Co. ask- 
ing immediate shipment of thirty leather by express, 
balance by freight, having reference to previous order. 
(Dispatch produced marked G. E. B., Exhibit 45). 

That, I believe, is all the orders that I received for the 
Stock Book. I got an order for four Stock Books pros- 


pectus books on the 15th of November, 1881. 
Q. Did you ship to N. D. Thompson & Co. the Stock 


Books and prospectuses called for in the orders which you 49 


have mentioned ? 
Ans. I did, except those cancelled by their instructions. 
We filled all orders except orders that are cancelled. 
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Q. Were any Stock Books ordered from you by N. D. 
Thompson & Co. after the month of October, 1881? 

Ans. No sir. 

Q. In case where the orders are marked ‘‘with our ex- 
clusive imprint,’’? what was done? 

Ans. Where-the orders came ‘ship at once’ 
immediate shipment, in a great number of cases we tore out 
the imprints of Hubbard Bros. in books already bound, and 
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and urging 


inserted the title page containing the imprint of N. D. 
Thompson & Co. [I am not aware that any books were 
shipped to N. D. Thompson & Co. without their exclusive 
imprint. We printed a quantity of the first signature of 
the book with the imprint of N. D. Thompson & Co., and 
bound up a good many books with their imprint in anticipa- 
tion of their orders. 

Q. During the time that Thompson & Co. were ordering 
Stook Books from you, did you authorize any other person 
than Thompson & Co. to sell your publications in the St. 
Louis field as defined in the agreement between you as 
modified ? 

Ans. No sir; I think not, to the best of my remem- 
brance. 

Q. Did you perform the covenants of agreement be- 
tween vou? 

(Objected to by Mr. Kerr: I object to his conclusion as 
to whether he performed the covenants in his agreement. 
Let him state what he did. It is forthe Court to determine 
whether he performed his covenants or not), 

Ans. I did faithfully perform the covenants and agree- 
ments, and regarded the terms of the agreement as binding 
upon me and fully expected an interview with Mr. Thomp- 
son to adjust differerices between us up to the time of his 
issuing another Stock Book. The differences related to N. 


D. Thompson & Co.’s agreement to push vigorously and ex- 
clusively my publications in the St. Louis field. I stipula- 
ted in my draft of the agreement forwarded to him in the 
month of July, 1880, very cleirly what was agreed upon be- 53 
tween us on the 30th of March, 1880, and embodied in the 
pencil agreement of that date. The consideration for their 
special figure on the Stock Book ordered by Thompson & 
Co., was the performance on his part of his agreement to 
push the sale of my other publications exclusively and vig- 
orously for the term of two years. This was the essential 
part of the new draft sent him by mein July, 1880, to 
which he objected, and which I had reason to believe he was 
not fulfilling. He sold far less of my publications, exclud- 
ing Bibles and the Stock Book, after the draft of March 30, 54 
1880, than he had previously sold, while my Chicago and 
Cincinnati branch offices, controlling similar fields on the 
same publications were doing a very much larger business. 

Q. What were the points of difference between you and 
Thompson & Co., which you expected to arrange and adjust 
on the expected visit of Mr. Thompson to Philadelphia? 

Ans. I expected him to carry out in the new draft, the 
original agreement in regard to pushing the sale of my pub- 
lications exclusively and vigorously in the St.. Louis field. 
And upon the signing of the new draft, and his ordering in 55 
accordance with the original agreement, in season for us to 
manufacture, and in sufficiently large orders to warrant 
manufacturing, I expected in return, to adjust the price on 
Stock. Books that had been furnished in accordance with the 
original agreement. 

Q. Did Mr. Thompson come to Philadelphia as prom- 
ised ? 

Ans. He did not, so far as I know. 

Adjourned to meet at 10 o’clock A. M., Saturday, May 5, 
1883. 


Saturday, May 5, 1883. 
Met pursuant to adjournment. 
Present, same persons as at lust meeting. 


Mr. Hubbard re-called and examination continued by Mr. 
Sypher. 

Q. How many pages of electrotype plates did the Stock 
Book purchased by you from Thompson & Co. cantain? 

Aus. QOne thousand and five. 

Q. Is it your custom to electrotype the books which you 

97 publish ? 

Ans. I electrotype usually. 

Q. Did you have manufactured in the years 1879 and 
1880 any books and electrotyped plates for the publishing 
of books? 

Ans. Yessir. 

Q. Have you knowledge of the cost of manufacture of 
such plates ? 

Ans. I have. 

@. Had you such knowledge in the years 1879 and 1880? 

58 Ans. I had. 

Q. What, in your judgment, would have been the cost 
of manufacture of the one thousand and five electrotype 
plates for the printing of that book in Philadelphia in 1880? 

Ans. I should estimate the cost at between $2,500 and 
$3,000, depending for the difference a good deal on the. 
cost of illustrations. I estimate on Philadelphia prices. 

Q. Did you publish the Stock Book from the plates 
purchased from Thompson & Co. ? 

Ans. I| did. 

59° Q. What did you do in reference to copyright notice ? 
Ans. I printed copyright notice on the back of title page- 
of every copy of every edition. 
(Answer objected to by Mr. Kerr as a conclusion of wit- 
hess as to what constituted copyright notice, and because 
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the notice itself, as appears in one of the books, is the best 
evidence. ) 

Q. How was that notice privted in the first edition ? 

Ans. ‘* Copyrighted, 1880.’’ 

Q. Was there any change made in that notice after- 
wards, if so, what? 

Aus. It was changed to ** Entered according to the Act 
of Congress.”’ 

Q. Did you or did you not file the instrument of writing 
executed between you and N. D. Thompson, March 30, 
1880, printed as Exhibit ‘* A’’ in your bill of complaint, in 
the office of the Librarian of Congress for record ? 

Ans. I did. 

Q. Did you make any alterations in the Stock Book after 
you purchased it from Thompson & Co.? 

Ans. I did. I added two features, being treatises on 
dogs and bees, and also inserted in the book full page illus- 
trations of fine blooded stock. 

Q. In what manner did you place the book on the mar- 
ket? 

Ans. I sold purely by subscription through my branches 
and general agencies, granting exclusive rights of sale. I 
placed the book in the hands of my branches in Chicago, 
Cincinnati, Springfield, Mass., and arranged with A. L. 
Bancroft, of San Francisco, to sell it on the Pacifie coast, 
and sold it in Kansas and Nebraska through my general 
agents at Kansas City. I advertised very extensively in all 
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the field controlled by my home office in Philadelphia and 
branch offices, placing my advertisements in the leading agri- 
cultaral papers in the country, and various other papers ; 
prepared a large, attractive poster, and sent it to nearly every 
post-office in the territory controlled by my home office and 
branch offices. I supplied these posters to my general 
ugents and canvassing agents. I spent a good deal of money 
employing men to travel and to appoint agencies, and in 
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63 bringing agents to my office and instructing them how to 
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sell the book. I also prepared a very complete key or plan 
of how to sell the book, which I furnished to all my 
branches, general agents and canvassing agents. I went to 
large expense, believing that the work would have, eventu- 
ally, a very large sale, if made thoroughly well known to 
the people by means of posterizing, circulars and canvass- 
ing agents. (Mr. Kerr: I object tothe statement of what 
he believes to be the fact.) That is a copy of one of the 
posters meutioned. (Producing poster, marked G. E. B., 
Exhibit 46. Also produced copy of similar poster, marked 
G. IE. B., Exhibit 47.) I appointed either general agents 
or canvassing agents in every part of the United States. I 
made the sale of this book a large part of my business 
during the years of 1880 and 1881, with a very good suc- 
cess. I sold in 1881 about 25,000 copies; in 1882 about 
30,000. 

Q. How was the book sold in the St. Louis field in 
18817 

Ans. It was sold by N. D. Thompson & Co. exclusively. 
I supplied it to them. 

@. How many did they sell in that field ? 

Ans. I soldthem in all about 1,600 books, and of that 
number 200 were sold in 1880, making 1400 for 1881. 

Q. How many copies of the Stock Book did Thompson 
& Co. sell for you in the year 1882? 

Ans. None. 

Q. When did they cease selling the book for you? 

Aus. They ceased ordering Stock Books in October, 
1881. They ordered a few Stock Book prospectus books 
in Nov. , 

Q. How many Stock Books did you sell in the St. Louis 
field, from the time Mr. Thompson ceased ordering up to 
Nov. 24, 1882? 
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Ans. By reference to my books, I seethat 318 copies were 
sold in the St. Louis field during that period. I opened an 
office in St. Louis in the fall of 1882, and this includes books 

, that were sent to that office. Ido not know whether they 
were sold or not prior to Nov. 24, 1882. 


' (J. Had there been, so far as you know, previous to the 

; publication of the Stock Book by Thompson & Co., which 67 

’ you purchased from them, published any other book cover- 

. ing the same ground? 

Ans. There had not, to my knowledge, been any book 

| covering the same ground in any such manner, having the 

5 © peculiar features of this book and arrangement. 

I (J. What are the peculiar features to which you refér? 

= Ans. The object teaching feature is one very peculiar 

* and very important feature of this book, and one in which 

t it differs from any previous work that had been published to 
my knowledge. The arrangement of the illustrations in con- 68 

a nection with the text, so as to set forth the good and the bad 
in stock, the sound and the unsouud, and the peculiar symp- 

y. toms of disease, and then again the arrangement of the type, 


speaking first of the cause of disease, how to know it and 
what to do, in parts devoted to diseases of stock, are fea- 
ut tures very specially peculiar to this book, rendering it ex- 
tremely easy for an agent to interest a customer, and make 
_ it clear to his mind that the book treats of just what he 
wants to know. Other books differ from this largely in be- 
ing prepared by authors who are not practical book men, this 69 
book being arranged by a practical subscription book man. 


- Another special feature of this book, is the charts for clearly 
4 + J - 
ice illustrating the agees of horses and cattle. Another point 


mach akin to object teaching, is the practical nature of the 
uis 200k throughout, avoiding theories, speculations, and being 
to devoted to practical information needed by the farmer. 
These points are quite fully stated in the publisher’s and in 
the author’s prefaces. I may say that another feature is its 
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22 
comprehensiveness, covering all the departments of live 
stock, while most works are treatises of one particular sub- 
ject. 

Q. When did you first learn that N. D. Thompson & Co. 
had in preparation a new book on live stock ? 

Ans. It was in the spring of 1882. I heard it stated that 
Mr. Thompson was preparing a Stock Book. Before going 
West in the-—I think it was in April 1882—I learned more 
definitely respecting it in St. Louis on that trip. I first 
saw a copy of the Stock Book in Kansas City while on that 
trip. I immediately noticed that it was a very complete 
copy of my book; almost an exact copy ; and was calculated, 
in the object teaching feature, in the general plan and ar- 
rangement, in the stamps for binding, the appearance of 
the book, the size of the book, and as a whole, to sellin the 
place of mine. (Statement of his supposition objected to 
by Mr. Kerr as incompetent, as well as the statement of the 
resemblances, except by comparison of the book.) (Copy 
of defendant’s book mentioned in the bill of complaint pro- 
duced, being the same which was produced in Court at the 
hearing of the motion for preliminary injunction, marked Ex- 
hibit Foy B, now marked G. E. B. Exhibit, 48. ) 

Q. Point out in Exhibit 48 the characteristic features 
which you have said were copied from your book. 

Ans. The style of the title page is an exceeding close 
resemblance to mine. The title page is an important mat- 
ter in a subseription book, more so than in any trade books 
(objected to by Mr. Kerr as incompetent ), the special object 
of the title page in a subscription book being to enable the 
agent to set forth clearly to a customer the scope and contents 
of the book. (Objected to by Mr. Kerr for the same reason. ) 
Hence it is made much fuller than is customary in trade 
publications. The title page in my book is very full, cov- 
ering the scope of the book, and is very closely copied in 
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the Thompson book. In my book the title is ‘* The Illus 


trated Stock Doctor ;’’ in the Thompson book, ‘* The Pic- 
torial Cyclopedia of Live Stock,’ the words Illustrated and 
Pictorial meaning the same thing and indicating a very im- 
portant characteristic of the book. The main subject of 
the book, namely, Horses, Cattle, Swine, Sheep, and Poul- 
try are alike in each book, in one display line. ‘The scope 


of these books will be found set forth in the balance of 7 


me 


the title page, and each in very close resemblance. My 
book, as improved by me, contains the steel illustration of 
«i farm yard scene, which has been very closely copied iv a 
lithograph illustration in the Thompson book. The pub- 
lisher’s preface in my book sets out object-teaching as a 
very important and unique feature of the book. The same 
idea is copied and dwelt upon in the publisher’s preface of 


the Thompson book. The illustrations are deemed well 


nigh essential to the sale of a book by subscription, and this 


method of illustrating, in the way it is done in my book, is 
quite new and superior to previous publications. Books 
generally contain a table of contents. I had never seen a 
book with a table of contents very nearly like my Stock 
Book until I saw the Thompson book—the table of contents 
especially arranged with a view to ‘the agent’s showing up 
very clearly and forcibly. and quickly the quality of the 
book. Part Ist is ‘*Horses, their History, Breeds, Charac- 
teristics and Management;’’ Part 2d, ‘* Diseases. of 
Horses ;’’ Part 3d, ‘* Cattle, History, Origin, Breeds and 


Characteristics ;’’ Part 4th, ‘*Diseases of Cattle ;’’ Part 5th, 7 


‘* Sheep, History, Breeds, Characteristics, Breeding and 
Management ;’’ Part 6th, ‘‘Diseases of Sheep ;’’ Part 7th, 
‘*Swine, History, Breeds, Characteristics and Manage 
ment;’’ Part &th, ‘‘Diseases of Swine and Poultry.’’ In 
precisely the same way in each case, ** Diseases of Horses, 
Cattle, Sheep and Swine,’’ are followed by **How to Know 
and How to Cure,’’ or words to that effect in each book. 
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The heading of the chapters correspond almost word for 
word, so much so that any one seeing the contents of my 
book and afterwards of the Thompson book, could hardly 
distinguish between the two. (Mz. Kerr objects, beeause 
comparison of the books is the best evidence of similarity. ) 
The bastard-titles throughout the book correspond almost 
exactly. The bastard title is the subject of each part 
printed on a separate leaf inserted at the beginning of each 
part on a blank leaf. The objeet-teaching idea is shown in 
my book, page 23, copied very exactly in the Thompson 
book, page 46, showing the skeleton of a horse and refer- 
ring to the description very nearly the same in each book. 
The catch lines throughout the book are a great point in the 
subscription business. It will be noticed that these books 
are exceedingly similar in this respect, the black type indi- 
cating the different subjects, enabling the agent to call 
uttention in turning the leaves of the book, to the subjects, 
the display line catching the eye of the customer very 
quickly. Precisely the same plan is found throughout each 
book. The style of binding of the cloth book, which is the 
style most largely sold, and most generally shown by the 
ugent, is very closely in resemblance in each book, the 
Thompson book being a very close copy of my book, so 
much so that the agent showing the prospectus of my book, 
would have no trouble to deliver a Thompson book to a 
subseriber. (Objected to as a conclusion of the witness. ) 
[ find that Thompson has copied my idea of colored illus- 
trations of blooded stock, a feature I introdueed into the 
book sometime after purchasing. I find also that he has 
copied my features of treatises on dogs and bees. So that 
from my experience in the subscription book business, an 
agent would have no difficulty in delivering a Thompson 
book upon an order taken on my prospectus book. (Ob- 
jected to, because this suit is for an alleged infringement of 
copyright of the book as made by Thompson.) I regard 
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these points as such as only a practical subscription book 
man would be likely to adopt. (Objected to same as be- 
before. ) 

Q. Has the defendant, in putting his book upon the 
market, interfered with the sale of your book? 

Ans. He has. 

Q. In what way? 

Aus. By endeavoring to secure as customers for his book 
my customers. By advertising his book extensively in the 
United States ; by posterizing very largely, using a poster 
exceeding similar to my own (Poster produced marked 
G. E. B., Exhibit 49) ; by sending his agents into the fields 
in competition with mine; by establishing general agencies 
throughout the United States; by making statements injur- 
ious to my book, for the purpose of introducing his own as 
superior; by representing his book as later, more authentie, 
lurger and better than my book; by sending out circulars 
very closely resembling mine. I produce ‘*Hubbard’s 
Twelve Reasons Why’ Circular, (marked G. E. B., Ex- 
hibit 00), and Thompson's Cireular, ** Twelve Reasons Why,’’ 
(marked Exhibit 51), also Hubbard’s Circular, **Terms To 
Agents,’ (marked G.'E. B., Exhibit 52), and Thompson’s 
Cireular, **Terms To Agents,’’ (marked G. E. B., Exhibit 
53), also advertisement. (Produced, marked G. E. B., Ex- 
hibit 54). (Mr. Kerr objects to all foregoing circulars as 
not having been identified as coming from Mr. Thompson 
or having been issued by him. Same objection is made also 
to advertisements offered). By publishing and circulating 
the book entitled ‘*American Farmer’s Pictorial Eneyclo- 
pedia of Live Stock,’’ in direct competition with my book. 

Q. Did Mr. Thompson observe and perform that part of 
the agreement between you and himself, providing that he 
should, forthe period of two years, publish no books except 
those particularly mentioned as ‘excepted in the agreement ? 
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(Mr. Kerr objects to form of question as leading and call- 
ing for a conclusion of the witness ). 

Ans. He did not perform his part of that agreement. 

(). What did he do in relation thereto? 

Aus. He published other books and bought and sold 
other books. than those excepted. 

(Q. Did he devote his energies largely, for the period of 
two years, to the vigorous prosecution of the sale of your 
publications and yours exclusively? (Mr. Kerr objects to 
form of question as leading ). 

Ans. Judging from his orders for supplies, Lreply no. 
(Objected to as being a conclusion of the judgment of the 
witness. The orders will speak for themselves.) His or- 
ders for supplies did not bear a fair comparison with those 
of my Chicago and Cincinnati branches. He controlled a 
similar field in the sale of my publications, but did not sell 
as many books by far. His sales of my publications gradu- 
ally diminished; my sales to my Chicago and Cincinnati 
branches quite largely increased. (Letter from Thompson 
& Co. in relation to this subject, April 5, 1881, produced 
nnd marked G. E. B., Exhibit 55). 

Adjourned until Monday, May 7, 1883, at 10-30 o’clock, 
A. M. : 

Monday May, 7, 1883. 

Met pursuant to adjournment. 

Present, same persons as at last meeting, May 5. 

Cross-examination of Mr. Hubbard by Mr. Kerr. 

Q. What time did you reach St. Louis on the way to 
Hot Springs, on the morning of March 27? 

Ans. On the morning train. I think the time of arrival 
is 7 o'clock. 

Q. What was the occasion of your visit to Hot Springs? 

Ans. I went there especially to confer with a customer 
of mine at Hot Springs. 

(). Was that the object of your visit West? . 
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Ans. That was one object. 

Q. You were in the habit of going to the West ut that 
season, were vou not? 

Ans. [Iam in the habit of going occasionally, without 
reference to the season of the year. 

Q. You did have business in the West with your custo- 
mers, that called you to the West at that time? 

Ans. Business interests decided me to make the trip. 

Q. You mean matters of business then existing between 88 
vou and your customers at that time? 

Ans. Those matters in connection with this subject of 
Stock Book. 

@. Did you not deem a visit to the West at that time in 
connection with your business necessary, without regard to 
the Stock Book ? 

Ans. I might have gone, but this Stock Book question 
was deemed by me an important one. 

Q. On your return from the Hot Springs, about what 
hour in the merning did you arrive in St. Louis on March 89 
30? | 

Ans. To the best of my recollection -it was about 7 
o'clock. 

Q. On arriving there, where did you first see Mr. Thomp- 
son? 

Ans. At the Union Depot. 

Q. Did he meet you in the car on itsarrival ? 

Ans. I think he met me as I got out of the car. 

(). Where did you go with him? 

Ans. I wentinto the eating room and got break fast. 90 

Q@. With him? 

Ans. He had had his breakfast. 

Q. You had these two pencil memorandum of agreement 
prepared at that time? 

Ans. Yes sir. 
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94 memorandum to Mr. Thompson? 
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Q. Immediately on meeting Mr. Thompson, please say 
What was said, and as definitely as possible, the conversation 
on that morning. 

Ans. I said I had prepared what seemed to me was the 
right basis of an agreement betweenus. He objected some- 
what to the territory lines, requesting a very large field in 
which to operate the sale of the book. — 1 replied that it was 
bad policy,in my judgment, to make a change in the field in 
which to sell the book, from that which was establised for 
the sale of my various publications. I suggested that an ad- 
herence to the regular lines of territory would work more 
satisfactory all around, as my branch managers cultivated 
their fields closely, and to set apart to Mr. Thompson a por- 
tion of their field for the sale of this book, would tend to 
make a conflict between his and my branch offices on account 
of the agents working the field. There was a question be- 
tween us, relative to the price of the book, plates, copyright 
ete. He asked four thousand dollars. I offered thirty-five 
hundred dollars. I finally proposed to Mr. Thompson that 
if he would yield to ine the matter of territory, working my 
publications and this book in the regular field, I would yield 
to him the difference between us of five hundred dollars. 
This was finally agreedto by him. And the last clause in my 
copy of the agreement was written after my arrival at St. 
Louis as a result of this agreement, that the territory for the 
sale of Stock Book, should be the same as on my other pub- 
lications. In signing the agreement, I think he suggested 
that a pencil memorandum of our agreement was hardly the 
thing for permanency, and desired me to make a draft of it 
in pen and ink, which we would sign when prepared. The 
pencil agreement was recognized by both of us as embodying 
the essential points us agreed upon, but was a rough. draft 
wriften mainly on the cars, 


Q. Were you at the depot when vou handed the pencil 
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Aus. Yes sir. 

(). Was it at the breakfast table? 

Ans. Yes sir, or before, I won’t be positive. 

Q. On looking at it, do you remember what was his re- 
mark to you touching the first part? 

Ans. I could not say what bis remark was. 

Q. Don’t you remember that on looking at the pencil 
memorandum, that in the first part of it, on being informed 
that you had prepared these papers in which you inserted 
the price of the new book, ‘‘not less than one thousand pages’’ 95 
etc., that Mr. Thompson immediately stated that if that was 
all, it was no use in proceeding or discussing the matter fur- 
ther, do you remember ? 

Ans. I remember that he was quite positive in demand- 
ing that the price should be four thousand dollars. 

Q. And that from the beginning of your meeting, was 
he not? 

Ans. I think he was. 

Q. And was it at no time varied? 

Aus. I would not say that. It was a matter of bargain ag 
between us. The questivn was one under consideration. 

Q. On learning from the pencil memorandum that thirty- 
five hundred dollars was the price offered, state if you 
please, what was his remark, what he said. 

Ans. To the best of my remembrance he objected to 
considering thirty-five hundred dollars the price. I stated 
I was willing to pay four thousand dollars, yielding him his 
point as to numbers if he would yield the very important 
consideration of territory bounds, preserving the lines as 
they were established. | 97 

Q. That remark was made by you immediately upon his 
objecting to thirty-five hundred dollars as the amount ? 

Ans. Yes sir. 

Q. What did he say in reply? 
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Ans. I can not give his exact words, but there was dis- 
cussion between us as to the territory bounds question. 
Q. Give the substance of what he said, to the best of 
your recollection. 
(). The substance of what he said, was, that he desired 
95 a larger territory in which to sell this book. 

Q. Was that all? 

Ans. That is the substance. 

(¥. Did he say nothing in regard to the question of ter- 
ritory ; was there no further discussion ? 

Ans. I do not think of anything that is not covered 
by that general substance of the conversation. 

Q. Then, according to your recollection, the question of 
territory was settled at the breakfast table? 

Ans. No sir, it was finally settled while we were on the 

9 train going across the bridge. I think we signed the agree- 
ment after leaving the breakfast table. 

Q. Then the matter was not settled at the time of the 
breakfast table, but after? 

Ans. I think the final settlement and signing of the 
contract was after. I think it was on the way over the 
bridge. 

(). And it was agreed between you that the contract 
should be drawn up in writing in a perfect form and 
executed ? 

100 Ans. Yes sir; it was agreed that a new draft should be 
made in pen and ink. 
Q. When was your agreement with him made that a new 
draft should be prepared and executed ? 
Ans. It was merely a remark, which simply came up, 
that this was a pencil agreement in rough shape, and there 
should be a neat, well-written copy made as soon as -oppor- 
tunity offered. I acceded to that proposition. 
Q. Was that on the bridge, or in East St. Louis after 
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Ans. Ithink it was in East St. Louis. 

Q. Were you still on the cars, or had you gotten off? 

Ans. I think we were on the cars. 

Q. After the cars had stopped at the relay depot, was it 
not? 

Ans. I cannot say positively; I think it was after we 
got across the bridge. | 

Q. Do you think you have stated that conversation fully j 
the substance of the whole matter? , 

Ans. I think I have stated the substance of the conver- 
sation. 

Q. Was there anything said about the cost of manufac; 
turing these books? : 

Ans. That question had been talked of on the. 27th, 
when I was in St. Louis. I do not think that part of the 
agreement was specially discussed on the morning .of the 
30th. 

(J. Nor the comparative cost of manufacture in Phila 
delphia or St. Louis? 

Ans. There may have been some remark about it; I bes 
lieve that point, however, had been settled; I do not re- 
member there being any special discussion on that point. 

Q. In what manner was it settled ? 

Aus. As specified in the agreement. 

Q. Do you remember what was said as you agreed on 
that point? 

Ans. I remember that I stated that I believed the books 
could be made cheaper in Philadelphia than they could in 
St. Louis. 
very much better to manufacture books in the East ; why it 


I regarded that as a general reason why it was 


was extremely difficult for a man located in the extreme 
West to do business in the East. I represented to Mr. 
Thompson, as I believed, that it was not a profitable busi- 
ness for a man to manufacture books in the West and ship 
to the East—carrying coals to Newcastle. 
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Q. Did you tell Mr. Thompson what the book could be 
manufactured for in the East? 

Ans. I did not tell him any certain figure, as I could not 
without estimating. : 

Q. Did you state any sum or maximum of cost? 

105 Ans. No sir, I think not. 

Q. ‘Then you merely made the statement that they could 
be manufactured in the Kast better than in the West, with- 
out stating what they could be manufactured for? 

Ans. Yes sir. 

Q. Did you say, **I can manufacture the book for so 
much,’’ 
sum ? 

Ans. Ido not think I named any specific sum. 

Q. At no time during these negotiations? 

106 Ans. No sir, I do not remember naming any specific sum ; 
I may have stated, I think I can manufacture that book for 
less than such a figure, if Mr. Thompson named such a fig- 
ure. Any such figure was purely guess-work, as I had no ac- 


naming any sum, or for less than a certain named 


tual data. 

Q. Do you remember that he did name a figure ? 

Ans. I do not_.remember that he did. 

Q. You did represent that you could manufacture the 
book and deliver it to him for less than he could manufac- 
ture himself? 

107. Ans. I represented that books could be manufactured 
cheaper in Philadelphia than in St. Louis. 

(Q. Did you state that you could manufacture and would 
manufacture and furnish to him the book for less than it was 
costing him to manufacture in St. Louis? 

Ans. No sir. 

Q. Did you state to him that you could manufacture the 
book for less in Philadelphia than he could manufacture 
in St. Louis? 
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Ans. On general principles, yes. I said the book could 
be manufactured cheaper in Philadelphia than in St. Louis, 108 
the same quality. 

Q. Did you have a discussion as to the comparative cost 
of manufacture in the two places? - 

Ans. Nothing definite. 1 had no actual data upon which 
to estimate. 

Q. Then you never did make such an estimate up to that 
time ? 

Ans. No sir, not on that book ; I had made such estimate 
on other books. 

Q. Did you say to him how much less it would cost in 109 
Philadelphia than in St. Louis? 

Ans. No sir. 

Q. At no time pending your negotiations? 

Ans. No sir. 

Q. Was not the fact that they could be manufac- 
tured more cheaply in Philadelphia than in St. Louis, held 
out as an inducement to Mr. Thompson to consummate the 
proposed sale? 

Ans. Ido not know as that could be said to be held out 
as an indudement ; it was one of the bearings of the whole 110 
subject which rendered it difficult to sell books from the 
West into the East. 

Q. In these negotiations you did represent to Mr. Thomp- 
son that this book could be manufactured for less in the 
East than it could in St. Louis? 

Ans. Yes sir, the same quality. 

Q. Didn’t you say a better book could be manufactured 
in the East than in the West, for the same money ? 

Ans. I don’t remember making that remark. 

Q. This discussion as to the cost of manufacturing books 111 
in the’ East and in the West was during your discussion of 
the sale proposed to be made, was it not? 
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Ans. This question had been discussed by us at various 
times and was discussed on the 27th of March as well as on 
the 30th. I don’t remember that much reference was made 
to this subject on the 30th 

Q. When do you claim to have purchased from Mr. 
Thompson and acquired the copyright in this book ? 

Ans. We claim to have purchased it on the 30th of 

112 March. 

Q. And on the transactions of that day, you claim title 
to the book? 

Aus. Yes sir, the bargain was made then. 

Q. And under the bargain as made on that day, you 
claim the title to the copyright in the book? 

Ans. Yes sir. 

Q. Mr. Habbard, when did the adjustment that you 
spoke of, the matter to be adjusted and the dispute between 
you and Mr. Thompson touching this matter, arise? 

113. Ans. When I sent to him the new draft of the agree- 
ment. 

Q. You had no differences before that time touching the 
matter ? 

Ans. There was some correspondence, he requesting more 
territory than was covered by the agreement, and I yielded 
to his request. 

Q. Was that before you sent the draft? 

Ans. Yes sir. 

Q. That, then, is the modification you have spoken of 

114 of the agreement? 

Ans. Yes sir. 

Q. Was that the only modification of the original that - 
was at any time made? 

Ans. I think of no other modification, except that of 
purchase of the Stock Book. 

Q. Certain modifications as were made, please state 
them in full? 
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Ans. He did not order Stock Book in accordance with 
the agreement, and a special price was agreed upon pending 
the adjustment of differences that had arisen. 115 

Q.. In that, was there a modification of the original 
agreement ? 

Ans. I suppose that to be a modification of the original 
agreement to that extent. 

q). In what respect was it thereby modified, and state 
what was the agreement as modified ? 

Ans. The modification was not a permanency, but sim- 
ply a temporary matter. 

Q. Then, excepting the matter of price and dispute about 
sixty-five off, there was no modification of the agreement and 116 
that before you sent your draft of the contract? 

Ans. Yes sir. 

Q. That being before the sending of your draft of the 
contract, was that modification inserted in the draft sent by 
you? 

Ans. The modification of territory was inserted in the 
draft sent by me. 3 

Q. You remember receiving the draft of the contract 
from Mr. Thompson, do you not? 

Ans. Yes sir. 117 

(). Have you that contract as received from him? 

Ans. I believe this is the draft sent me. (Witness pro- 
duces draft marked G. E. B., Exhibit A. 1.) 

Q. You received that from Mr. Thompson in course of 
mail did you not, and when? 

Ans. Yessir, it was not very long after I sent my draft. 

Q. Do you remember what you did on receipt of that? 

Ans. I wrote to Mr. Thompson. 

Q. Well, what did you do with the contract, and why 
did you not sign it—the draft sent by him? 118 

Ans. The original understanding was that I should make 
a draft of the contract, and having taken the pains to do so 
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very carefully and accurately, I requested Mr. Thompsen to 
state if he had any objections to that. 

Q. Did he state any objections? 

Ans. I think he did state some objections; his letter 
will show that. 

Q. Have you his letters containing his objections? 

( Answer suspended until letters are examined. ) 

(2 Then if was because you thought it was discourteous 
in him to re-write it and send it back. 

Ans. That was one reason. 

(). What other reason, if any? 

Ans. The other reason was, I felt the agreement was ac- 
curately set forth in my draft. 

Q. Was it not accurately set forth in the draft of Mr. 
Thompson sent by him to you? 

Ans. I do not think it was. 

Q. Was that another reason why you refused to sign it? 

Ans. I felt that Mr. Thompson was not fulfilling the 
agreement, and was desirous of evading the one essential 
feature of the agreement to me, which was that of a vigorous 
prosecution of my other publications. 

Q. Please read my last question. (Question read by 
short hand reporter. ) 

Ans. Yes sir it was a reason. 

Q. Did you inform him of that fact at the time? 

Ans. By reference to my draft, yes. 

Q. And called his attention to the points of difference? 

Ans. No sir, I do not say that I called his attention to 
the points of difference between the two drafts. 

Q. Did you, in answer to his letter enclosing this draft, 
all his attention to the points of difference in the draft 
sent by him, and the original agreement ? 
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Ans. I have not my letter before me, but to the best of 
my remembrance [ stated that I felt my draft of the agree- 
ment covered the letter and spirit of the original agreement 
accurately. 

Q. Did you make an attempt thereupon, to come to an 
understanding with him in regard to the matter? 

Ans. I had done all that I felt that I could do. 

Q. Be kind enough to tell us what you did do on receipt 
of this draft from Mr. Thompson. 

A. I declined to consider his draft, because I had gone to 
a good deal of trouble, and it was understood that I was to 
make up a new draft of the original agreement, and I had 
done it to the best of my ability. 

Q. Why did you decline to consider his draft ; because 
you had taken the trouble to write one and did not want one 
written by him? 

Ans. I have stated that I thought he was endeavoring to 
evade the obligation to vigorously push the sale of my other 
publications. 

Q. What then followed between you? 

Ans. The correspondence which shows for itself. 

Adjourned to meet at 2 o’clock P. M. of same day. 

Met at 2 o’clock P. M., and adjorned to meet at 8 o’ clock 
P. M. of same day. 

Met at 8 o’clock P. M. same day as last meeting. 

Present, same persons as at last meeting. 

The reporter reading the concluding part of testimony, 
Mr. Hubbard continues as follows: 

We went on and transacted business under the original 
ugreement, which we acted under as binding, so far as I was 
concerned at least. There was some slight modification 
agreed to from time to time; the principal one was that of 
territory, Mr. Thompson requesting more territory than was 
covered in the original agreement, which I consented to, 
and the matter of price of Stock Book to be ordered by 
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him. He requested us to supply Stock Books in smaller 
lots than the original agreement, and I agreed to charge the 
books at sixty-five off, and supply them in such lots as he or- 
dered at that rate. He consented to the change of price; 
he requested the books shipped immediately upon re- 
ceipt of his orders, instead of giving me time to manufac- 
ture them. I filled, with these modifications, all orders re- 
ceived from him except those cancelled by him. I regarded 
the original draft of the agreement as perfectly binding 
upon us, and went forward and did business under it, ex- 
pecting Mr. Thompson to come East as he promised, and 
adjust the differences between us. ‘The correspondence 
shows pretty clearly the business between us. 

Q. You stated that he attempted to evade the pushing 
of your other publications. When do you think he first at- 
tempted to evade the pushing of your publications? 

Ans. I stated that I felt he was endeavoring to evade 
the obligation of the original agreement to push the sale of 
my publications. 

Q. When did you first feel that? 

Ans. When he took exception to my draft of the agree- 
ment. A letter from him shows that to be one of his chief 
objections to my draft of the agreement. 

Q. Will you produce that letter? 

Ans. I produce letter of July 26, 1880. (Letter pro- 
duced, marked G. E. B., Exhibit B.) 

Q. Was that the letter sent in answer to yours enclosing 
your draft of the contract? 

Ans. It was. 

Q. Will you be kind enough to point out in that letter, 


128 if you can, any matter that led you to believe that Mr. 


Thompson was attempting to evade the pushing of your 
publications ? 
Ans. In this letter he objects to the restriction as to 
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selling books published by other houses. He expresses a 
desire that the agreement should read more— 

(Mr. Kerr: That is not pointing out the matter. Will 
you just indicate what part of the letter it is by reading 
from it; it will be better understood. ) 

Witness, reading from letter: ‘* You say, will sell no 
book or books ordered by any other house. This must 129 
be modified so as to permit, of course, the sale of such 
books as we formerly pushed and for which we have de- 
mand arising from that old advertising and pushing. For. 
instance, Moody’s Sermons and Abbot’s Testament, are as 
stundard as bacon or corn meal, and the demand comes 
without expense or detriment to other books. The agree- 
ment should read in a way to take on no new books after 
date of agreement. You will readily see the point and fair- 
ness in this. Our trade in what we call book stock, as dis- 
tinct from books fhat we are pushing, amounts to several 130 
thousand dollars a year.”’ : 

As I had experience in my business dealings with Mr. 
Thompson wherein he evaded the spirit of an agreement by 
a plausible statement, I saw in this an endeavor to evade 
the obligation to vigorously push the sale of my other pub- 
lications. I know from experience in the business, that a 
sale of several thousand dollars a year of old books cannot 
be made without a large effort. 

Q. Have you any other letters from which you con- 
cluded that he was attempting to evade the pushing of your 13] 
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publications ? 

Ans. His letter of August 2 (reads letter) added to my 
belief that he desired to evade the obligation to vigorously 
push the sale of my other publications. | 

Mr. Kerr: Let it be attached asan Exhibit. (Produced, 
marked G. E. B., Exhibit C. ) 

Q. The letter of August 2 is the one enclosing the draft 
of the agreement by him, is it not? Will you be kind enough 
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to point out in that letter or any others which you have, any 

132 matter which led you to feel that Mr. Thompson was at- 
tempting to evade the pushing of your publications up to 
the time when you neglected or refused to execute the draft 
of the contract sent by him? 

Ans. In this letter he states, (reading letter) ** To say 
that I would do just so much newspaper advertising and just 
so much circularizing on any book yet unpublished, as some 
one else might determine on for a wholly different field, 
would be to barter away my brains and judgment and con- 
vert myself into a machine which no sane man, with faith in 

133 his business capacity, would do.’’ AsI had not requested 
or incorporated in my draft of the agreement any such 
thing, this was a very couvincing proof to me that he de- 
sired to evade the obligation of pushing vigorously the sale 
of my other publications. 

Q. Mr. Hubbard, will you be kind enough to turn to the 
copy of the draft of agreement signed by you, which is at- 
tached as an Exhibit (Exhibit 18) and to that part which 
mentions the amount of the advertising and circularizing 
that he shall do? 

134 Ans. (Reading from the draft) that he will push the 
sale of such publications by advertising, circularizing, etc., 
with the same vigor and to the same extent as to branch of- 
fices with the party of the first part at Chicago and Cincin- 
nati. 

Q. Wus there an agreement between you and Mr. 
Thompson, that there should be inserted in the contract, or 
did he agree, to push by advertising and circularizing as 
stated in your draft of the contract? 

Ans. Yes sir. 

135 Q. When and where and how was this agreement made? 

Ans. In St. Louis at the time of the original draft. 
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Q. Will you turn to the original draft and point out that 
part of the original draft which contains that provision, if 
such provision be contained it it ? 

Ans. (Reading the original draft). It is as follows, 
commencing on first page: ‘‘He further agrees for the 
period of two years to publish no books except those he now 
has in course of publication, namely, Texas History, Al- 
manac and the Tice Almanac, and to devote his energies 
largely, for the above period, to the vigorous prosecution of 136 
the sale of the publications, books and Bibles of Hubbard 
Bros. and theirs exclusively, including Bibles aside from his 
own as named. 

Q. Is that all? 

Ans. That is all. 

Q. Then you did deem the question of the obligation to 
push by advertising and circularizing as defined in your 
draft and sent by you, as an essential part of the agree- 
mént, did-you not? 

Ans. I did deem it an important part of the agreement. 137 

Q. An essential part? | 

Ans. I deemed it a very important part when that was 
discussed in St. Louis, and the conversation was to the ef- 
fect that the sale of my other publications was just the same 
as if pushed by my branches that have a field similar to 
that controlled by the Chicago and Cincinnati offices. 

Q. The question of the push was thus defined in your 
conversation and agreement there, was it not? 

Ans. That was the conversation—that the push would 
be corresponding to the branch offices in Cincinnati and 138 
Chicago. 

Q. That being the case, there was at least that matter of 
importance not inserted in the pencil memorandum? 

Ans. It was inserted in the memorandum in slightly dif- 
ferent ways, and that difference was agreed upon to be in 


the new draft. 
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Q. When was that agreement had, that it should be in 
the new draft? 

Ans. The new draft as made should be carefully made 
and the meaning made clear. 

Q. When did you have the agreement with Mr. Thomp- 
son that this provision of the agreement should be contained 
in the new draft to be executed by you and him? 

Ans. I claim the new draft to be simply a clear state- 
ment of the agreement made by us in St. Louis, that he 
would push the sale of my other publications with like 
vigor and energy as done by the managers at Chicago and 


Cincinnati. 
Q. Then that was the verbal agreement between you and 
him? 


Ans. It was the spirit of the original agreement made 
and signed at St. Louis. 

Q. Did you and he agree verbally to that? 

Ans. Yessir: That he would push the sale of my other 
publications vigorously in that field, by advertising, circular- 
izing and posterizing the same way xs my managers at Chi- 
eago and Cincinnati. 

Q And to the same extent? 

Ans. Yessir, practically. That was the understanding 
I had of his language in the agreement. 

Q., And you regarded that as part of the contract which 
wis to be entered into between you and him? 

Ans. I did. 

Q. Had Mr. Thompson, before you began to feel that 
he was attempting to evade the pushing of your publica- 
tions, been handling the sale of your publications or buying 
your publications from you? 

Ans. He had been selling my publications for several 
vears. 

Q. At thit time, when you felt he was evading the push- 
ing of your publications, had there been any falling off in 


by 
the sale of your publications by him, or in the number pur- 
chased-by him from you between March 30 and August 2, 
1880? 

Ans. There had been, from what I had reason to expect 
from his agreement. 

Q. Give us the extent of that falling off? 

Ans. I cannot say in purchasing from me that ‘there had 
been so much falling off as in the evident disinclination to 
push the sale of the book in accordance with the agreement. 
The campaign books were the books for special push and 
they were not issued until after that date—July 26th. The 
prospectus books, however, and circulars had been out some 
time, and from which large numbers of orders were taken by 
agents of my branch offices and home offices. Mr. Thomp- 
son was not putting the push into the sale of the campaign 
books that I had a right to expect from the agreement. 

Q. Will you be kind enough to name some publications 
of yours in which there was a decrease in the number of sales 
to Mr. Thompson, or by him between March 30th and 
August 2d. 

Ans. I think there was a decrease in the number of 
Stanley books ordered by him of my publication; but those 
months are the dullest months of the year. There was not 
reason to expect large orders from him, because in the nature 
of the case the principal publications just at that time, were 
the campaign books, which were not ready for shipment, 
und hence we could not expect large orders. 

Q. Can you name any of those books in which there was 
a falling off of the number of sales? 

Ans. No; the sales of our publications are not so steady 
and continuous as to judge in that way. 

Q. Was there a material falling off of the sales of Mr, 
Thompson? 

Ans. I don’t think there was a material falling off for 
that season of the year; I did not expect large orders. The 
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iudications which led me to feel that he was not faithfully 
‘arrying out the obligation to vigorously push the sale of 
my publications, was not so much the lack of orders as the 
lack of push, ordering supply of circulars, prospectus books, 
the material wherewith to work up the sale for future 
delivery. | 

Q. Can you give any other reason why you felt he was 
attempting to evade the pushing of these books, which opera- 
ted on you at the time? 

Ans. ‘There was an old experience which had its effect 
with me as a matter of feeling. 

Q. That operated on you at the time in directing and 
controlling your conduct ? 

Ans. That added to the things which caused me to feel 
that he was disposed to evade that obligation. 

Q. Well, can you state any other fact or circumstance, 
which led you to feel that he was evading the pushing of the 
book? 

Aus. He was exceeding lukewarm in his correspondence 
relating to the’ push of the campaign books. He did not 
seem to take any active interest in pushing the sale of the 
books. 

Q. That was evidenced by his letters? 

Ans. Yes sir. 

Q. Will you be kind enough to produce such of those 
letters as you have, from which you arrived at that conclu- 
sion ? 

(Witness refers to, and produces Mr. Thompson’s letter 
of June 20, 1880, marked G. E. B., Exhibit D. ) 

Q. Was Mr. Thompson to have the exclusive handling 
of your publications at St. Louis, and in a definite field 
tributary thereto, under the agreement? 

Ans. He was to have the exclusive handling of close 
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Q. Under your agreement, was he to push all of your 
publications in that field, close books and those. you were 
selling to the general public, through him and other agents? 

Ans. Yes sir. 

Q. Did you and he agree as to what were and were not 
close books at this time, and was that part of the matter 
agreed upon by you on the 30th of March? 

Ans. I think he, as a practical subscription book man, 
understood the meaning of the term ‘‘close books.’’ 

Q. Was that agreed upon between you and him on the 150 
30th of March, and was that a part of the agreement which 
you attempted to put in writing in the draft sent by you to 
him? 

Ans. Yessir. 

Q. Did you regard that as an essential part of the agree- 
ment? 

Ans. Yes sir. 

Q. Did you have an understanding with him at that time, 
as to what were ‘‘close books ?’’ 

Ans. Only as in subscription trade, subscription men 151 
understand ‘‘close books’’ to mean those on which agents 
are granted exclusive territory. 

Q. Then there was no express understanding or agree- 
ment as to what were ‘‘close books ?’’ 

Aus. No special talk on that question as I remember, or 
understanding. | 

Q. Did you, from the 30th of March to the 2nd of 
August, sell, or attempt to sell, any of your publications in 
that field? 

Ans. Not contrary to the agreement. 152 

Q. Did you at that time, during the year 1880, offer to 
sell any books in that field? 

Ans. Not contrary to the agreement. 
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Q. Will you be kind enough to look on that letter 
(handing witness letter) and state whether you recognize it 
as one sent out from your office, under your direction? 

Ans. Yes sir. 

(Letter produced by Mr. Kerr marked G. E. B., Exhibit 
E. ) | 

153 = Q. In pursuance of that letter, did you furnish Bibles to 
Mr. Bryan? 

Aus. I cannot recall now, whether I supplied him any 
quantity of Bibles or not, if so, it was a very small lot. 

Q. Did you sell Bibles to any one in St. Louis after the 
30th of March? 

Ans. I think I did sell some there. 

Q. During what time of the year, and. have you after 
the 30th of March? 

Ans. I cannot say. 

154. Q. In point of fact, you sold toany customer you could ? 

Ans. I do not remember that I sold to any body but Mr. 
Bryan, and I am not sure that I sold to him to any extent. 
Bibles are not regarded in the subscription trade as ‘‘close 
books,’’ and we make no exclusive agency rights on Bibles, 
they are sold freely to any subscription men, general agents, 
or canvassing agents that will buy, without any regard to 
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territory. | 

Q. Was that a part of your understanding with Mr. 
Thompson which was to be embodied in the contract, to be 
executed by you and him in pursuance of youragreement of 
March 30. 

Ans. That was embodied in the agreement of March 30, 
and was distinctly understood between us. 

Q. That Bibles were not to be ‘‘close books ?”’ 

Aus. Yes sir, all that he has exclusive right to sell 
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is **close books.”’ 
Q. You mean in your verbal agreement ? 
Ans. It is in the written agreement. 
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Q. Will you be kind enough to point it out? 

Ans. (Witness points out Exhibit A and Bill of Com- 156 
plaint, folio 33. Reads printed copy of Bill: ‘They fur- 
ther agree’ &c.,—Granting N. D. Thompson the exclusive 
right of sale of ‘*close books.’’) No reference is made tos 
und no exclusive right granted on Bibles. 

Q. That Mr. Thompson was not to have the exclusive 
right to sell Bibles, was an essential part of your agreement 
with him on March 30? 

Ans. I should not say that was exactly an essential part, 
because no such exclusive right of sale had been considered, 
or talked of ; the fact of the exclusive right of sale on Bibles 157 
not being customary, was not discussed or considerd as an 
essential part of the agreement; in other words, there was 
no consideration of that, because of the custom and under- 
standing that had existed between us, and generally between 
subscription men, that Bibles were not put out in that way 
on exclusive sale. 

Q. What other books were there, which were not ‘‘close 
books,’’ according to your understanding, among your pub- 
lications ? 

Ans. Book entitled ‘‘Animal Kingdom,’’ one entitled 158 
‘‘History of the Sea,’’ I think there were a few other books. 
Books ceased to be **close books’’ when the sale of them is 
mainly over.. Books are regarded as ‘‘close books’’ when 
highly salable, and when published on the plan of granting 
exclusive rights of sale to agents. 

Q. Then there were a number of books agreed upon, 
which were not to be ‘‘close books ?”’ 

Ans. Yes sir. 

Q. But what they were, was not inserted in the pencil 
memorandum ? 159 

Ans. No sir. 
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Q. What were to be ‘‘close books,’’ and what were not, 
was a part of the inducement in making the agreement, was 
it not ? 3 
Ans. I should say no, as I understand the question. As 

to whether a certain book was a‘‘close book’’ or not, was 
not a material point of discussion between us. 

@. Was there an agreement and understanding between 
you and Mr. Thompson, as to what books should be close 

160 as you define the word? 

Ans. I think there wasa clear understanding of what was 
meant by ‘‘close books.’’ 

Q. And that was on the 30th of March? 

Ans. Yes sir. 

Q. And was part of the agreement which was to be em- 
bodied in a properly drawn paper, thereafter to be executed 
by you and him? 

Ans. I don’t think any change from the original draft in 
this respect, was expected by either of us. 

161 Q. Mr. Hubbard, will you be kind enough to loak at let- 
ter marked Exhibit C., and dated August 2d, 1880? Did 
you answer that letter? 

Ans. I think I did. 

Adjourned until Tuesday May 8, at 10 o’clock A. M. 

Tuesday May 8, 1883. 

Met pursuant to adjournment. 

Present, same persons as at last meeting. 

Cross-examination of Mr. Hubbard continued by Mr. 
Kerr: 

162 Q. Mr. Hubbard have you stated all the facts that led you 
to believe that Mr. Thompson was attempting to evade 
or violate the agreement—I meun from 30th of March to 
the 6th of August? 

Ans. I think I have. 

Q. On receipt of the draft sent by Mr. Thompson, the 
draft of the contract which you refused to execute, what 
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further was done towards an execution or carrying out of 
the contract to be made between you? 

Ans. WhatI don’t understand is, whether the question re- 
lates to the making of a new draft of the contract or to the 
execution of the original draft. 

Q. State what was done in relation. to the execution of 
the original draft, as you term it, as well as what was done 
in the direction of the signing and execution of a new 
draft, as you call it. 

Ans. I proceeded to do business in accordance with the 
original draft. | 

Q. By the original draft, do you mean the pencil mem- 
orandum of March 30th? , 

Ans. Yes sir, except as modified by mutual agreement. 
I considered that the original draft, made March 30th, cov- 
ered every essential point between us. A mutual agreement 
was arrived at that the differences which had arisen should 
be adjusted at a personal interview, Mr. Thompson agreeing 
to come to Philadelphia for that purpose and execute the 
new draft. 

Q. Will you look at this letter, and state whether you 
recognize it as one sent by you to Mr. Thompson, dated 8th 
month, 6th day, 1880, being a letter attached to the affidavit 
of Mr. Thompson and filed in this suit, marked, as filed, 
Exhibit 2, marked by the Special Commissioner as G. E. B., 
Exhibit F.? 

Ans. I recognize it as my letter. 

Q. Will you examine the other letters attached, men- 
tioning their dates, and state whether or not you recognize 
them as letters and telegrams sent by you touching this 
matter? (Hands witness letters). 

Ans. I recognize the letter of August 28th, as dictated 
by me. (Letter produced, marked G. E. B., Exhibit G.) 
I also recognize the letter of November 16th, as dictated by 
me. (Letter produced, marked G. E. B.,.Exhibit H.) I 
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also recognize the telegram of November 15th, as sent by 
me. (Telegram produced, marked G. E. B., Exhibit I.) I 
also recognize the letter of March 8, 1881, as dictated 
by me. (Letter produced, marked G. E. B., Exhibit J.) I 
recognize a letter here without date, already marked Exhibit 
7, as dictated by me.. (Letter produced, marked G. E. B., 
Exhibit K. ) 

Q. Do you remember when that letter was sent, the one 
without date? 

Ans. It was written in answer to Mr. Thompson’s letter 
of March 4 to me. 

(Mr. Kerr calls for that letter. Letter produced, marked 
G. E. B., Exhibit L. ) 

I recognize a letter here of the 7th of November, 1881, as 
dictated by me. (Letter produced, marked G. E. B., Ex- 
hibit M.) I believe that is all. 

Q. Will you be kind enough to examine this also, ex- 
hibits which are attached to the additional affidavit of N. D. 
Thompson, which was filed at the hearing of the application 
for preliminary injunction, and state whether you recognize 
them as part of your correspondence with Mr. Thompson 
and as letters written or sent by you? 

Ans. I recognize a letter here of May 14, 1880, as dic- 
tated by me. (Letter produced marked G. E. B., Exhibit 
N.). Lalso recognize a letter here of November 12, dictated 
by me. (Letter produced marked G. E. B., Exhibit O.) 
I recognize a letter here of August 19th, 1880, part of which 
was dictated by me. (Letter produced marked G. E. B., 
Exhibit P. ) 

Q. State what parts. 

Ans. The first part, that part signed “‘A. H. Hub- 
bard, W.”’ 

Q. Do you recognize the remaining part of it—that writ- 
ten in purple ink? 

Ans. Yes sir. 
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Q. You received that from Mr. Thompson in answer to 
the first part dictated by you, did you not? 

Ans. Yes sir. 

Q. What did you then do with that letter? 

Ans. I think I saw Mr. Ayer and either communicated 
directly with Mr. Thompson or Mr. Ayer did. On reference 
to my letter book, I find my letter of August 28th furnishes 
an answer to the question. | 

Q. Was your letter of August 28th written on a consul- 
tation with Mr. Ayer and with his approval of the contents 
of it? 

Ans. It was written after seeing Mr. Ayer. 

Q. Dictated by you. 

Ans. Dictated by me. 

Q. Up to that time, that is of the writing of the letter 
of August 28th, marked Exhibit G, you had not examined 
the draft of the contract sent by Mr. Thompson to you, and 
had no knowledge of the contents of it? 

Ans. I think [ had not read it. 

Q. Why did you not read it, Mr. Hubbard? 

Ans. I felt that I knew very well from Mr. Thompson’s 
letter and the draft [ made, what the difficulty was, and 
that as I was to make the draft and had made it with great 
care, it was his proper course to state any objections he had, 
instead of making a new draft. 

Q. .Please identify the remaining letters attached to -the 
last mentioned affidavit. 

Ans. I recognize this letter of Dec. 23, 1880, (Letter 
produced marked G. E. B., Exhibit Q.) as dictated by me. 

Q. Were the letters written by Mr. Ayer, in connection 
with this matter, kept in the firm letter book? 

Ans. No sir. 

Q. Do you know whether copies of these letters written 
by him were preserved if there were any? 

Ans. No sir, I don’t know. 
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Q. Mr. Hubbard, on the 30th of March, 1880, did Mr. 
Thompson inform you what was the cost of these plates— 
what they had cost him? 

Ans. I don’t think be stated any exact figure. 

Q. Did he state about what they cost? 

Ans. I think he did, to the best of my remembrance. 

Q. State what he said if you can remember. 

Ans. I think [ expressed my judgment that such aset of 

174 plates should be made certainly for three thousand dollars, 
and he claimed that they cost him more than that. 

Q. In estimating the cost of the plates, from twenty- 
five hundred to three thousand dollars, do you include the 
procuring of the cuts for the illustrations? 

Ans. Yes sir. 

Q. State what else you include in this estimate of the 
cost. 

Ans. The composition, electrotyping, literary work, the 
preparation of matter. 

5 Q. In stating that you include the procuring the cuts for 
illustrations, do you mean that the cuts for illustration could 
be manufactured and included in that estimate, without mak- 
ing the plates cost more than $3,000? 

Ans. I think they could. 

Q. You mean the originals could be made? 

Ans. I don’t mean the cuts could be made new—engraved 
—but as this book was made, they could be procured. — 

Q. Were you informed on the 30th of March, of how the 
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book was made ? 

176 Ans. I was informed that the cuts for the charts were 
made new, and at very heavy expense, but I am inelined to 
believe that was an error. My knowledge of the business, 
and the facility with which such cuts as are in this book can 
be procured, led me to form my judgment. 


Q. Iam asking what you were informed of the matter ; 
IT am not asking you your judgment touching the manufac- 
ture of these cuts, and how the book was made. 

Ans. I was informed by him, that some of the cuts were 
new, but not a large portion. I don’t remember that he 
pointed out any number of cuts that were new. 

Q. You did know, however, that a great number were 
such as had been bought on the market? - 

Ans. I knew that fact. 

Q. That they were not expressly manufacturd for this 
book ? 

Ans. I know that many were not manufactured for this 
book. 

Q. Didn’t you know that they were old cuts which had 
been before that time used and bought and collected for 
the purpose of manufacturing this book? 

Ans. I knew simply that such cuts could be bought in the 
market, a portion at least of what were in this book. 

Q. Were you led to believe by Mr. Thompson, that any 
considerable number of these cuts were original engravings— 
were for this book ? 

Ans. Quite a number. 

(). What number? 

Ans. I cannot say definitely. 

Q. Can you approximate the number which he led you to 
believe were original ? 

Ans. Idon’t think I could; the matter was but generally 
stated. 

Q. Do you know what would be the cost of procuring the 
original engravings of the class of cuts used in this book? 

Aus. The price would vary very considerably, the size 
of the cut, the quality of the cut. 

Q. Look at page 40 of Exhibit Foy A; what would you 
estimate the cost of an original cut of that size and class? 

Ans. About $12. 
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180 Q. Turning to the next engraving on page 42? 
Ans. About $15. 

And 43?. Ans. Same. 

44? Ans. About the same. 

And 45? Ans. $12. . 

Page 51? Ans. About $12. 

57? Ans. $15. 

And 59? Ans. $18. 

67? Ans. $158. 

100, where there are two similar cuts? 


181 ns. About $3 apiece. 
Pages 132, 133, and 134? Ans. About $15 each. 
And 137? Ans. $18. 
151? Ans. $12 
Page 220, with twoengravings? Ans. $3dor $4 each. 
Page 3881? Ans. About $2.50. 
453? Ans. About $12 or $13. 
458 and 461? Ans. $18 or $20 apiece. 
466? Ans. About $20. 
471? Ans. $20. 

189 A75 and 4762 Ans. $15. 


O39? Ans. $12 or $14. 
542? Ans. $10. 
732 and 733? Ans. 732, about $12; 733, $10. 
778? Ans. $15. 
790. Ans. About $10. 
820 and 821? Ans. About $15 or $18 apiece. 
828 and 829? Ans. $10 or $12. 
Then the smaller cuts in this book would be worth 
from $2.50 to $3.00? 
183 Ans. The smallest. 
Q. And the larger from $8, $10, up to $18 or $20? 
Ans. Yes sir. 
Q. Were you informed of the cost of the authorship and 
literary work in this book? 


POLL LLOLOOLOLOOL OOP LOO OLOOE 


* 
~ 
* 
~' 


Ans. I think, to the ‘best of my remembrance, I was 
assured that Mr. Thompson would have to pay Dr, Manning 
quite a handsome figure. 

Q. Do you remember how much he informed you it 
would cost him? 

Ans. I don’t think he named any figure, but that Dr. 
Manning was a man of skill and experience, and he had to 
pay him roundly. 

Q. Did you include that information in your estimate of 
the cost of the plates? ; 

Ans. My estimate was from what I could do, the bar- 
gains I could make myself. 

Q. At what figure do you put the literary work in this 
estimate in arriving at the cost of the plates? 

Ans. I think at about $500 to $800, would cover the 
literary work in this book. 

Q. And what the purchase price of the cuts? 

Ans. Not exceeding $500; possibly not exceeding $250. 

Q. You mean all the cuts in the book, Exhibit Foy A? 

Ans. Yes,sir. 

Q. Looking at Exhibit Foy A, in the latter part of sey- 
enty-nine, what was the price per page for electrotyping 
such matter? 

Ans. My rough estimate was about $1.65 for composi- 
tion and electrotyping, proof-reading and all. 

Q. In this estimate do you include any time or effort 
expended in collecting such cuts and selecting them? 

Ans. No sir; I always do that work myself; I do not 
reckon that in as a part of the cost of the book. 

Q. Did you reckon such trouble and time in making your 
estimate ? 

Aus. Nosir. 

Q. In negotiating for the purchase of this book from 
Mr. Thompson, and the correspondence at that time, touch- 
ing the subject matter of this suit, were you in consultation 
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187 with Mr. Ayer, and what you did, was it with his knowledge 
and approval ? 

Ans. I was in frequent consultation with Mr. Ayer on 
matters of importance connected with our business, but all 
details were left to me. 

Q. Did you consult him touching the draft of the pencil 
memorandum which you prepared on your way to and from 
Hot Springs? 

Ans. At what time? 

Q. ,At the time of preparing it, or before. 

188 Ans. No sir. ; 

Q. Did you consult any one else? 

Ans. No sir. 

Q. After having done so, did you consult any one touch- 
ing the draft of the contract sent you by Mr. Thompson, 
which he refused to sign? 

Ans. I did consult. 

Q. With whom? 

Ans. My brother-in-law, Major Moses Veale. 

Q. Is he an attorney? 

189 Ans. Yes. 

Q. When did your consultation with him begin touching 
the subject matter of this suit? 

Ans. I consulted him just before sending a new draft of 
the agreement, as to whether it was worded properly. 

Q. How long did you continue your consultations with 
him regarding this matter? 

Ans. I think only once. 

Q. Were you consulting with others before bringing this 
suit ? 

190 Ans. Nosir. 

Q. And what was done by you, was your own design 
throughout? 

Ans. Except as I consulted with Mr. Ayer in a general 
way from time to time. % 
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Q. But the details were all attended to by you according 
to your inclination, and as a design of your own? 

Ans. Yes sir, except that there was a consideration of 
Mr. Ayer’s views and carrying out of the policy of the busi- 
ness understood between us. 

Q. When you sold out to Mr. Ayer, was an inventory of 191 
the stock and assets of the firm taken? 

Ans. No sir. 3 

Q. ‘What was the extent of Mr, Ayer’s interest in the 
firm of Hubbard Bros., in March, 1880, and up to the time 
when he sold out to you?. 

Ans. In March, 1880, Mr. Ayer owned two-thirds inter- 
est in the business. 

Q. Did he continue to have the same interest until you 
purchased his interest ? 

Ans. Yes sir. 192 

Q. What did you pay him for his interest? 

(Mr. Sypher objects, that it is not material to this case, 
and that it is inquiring into private affairs, the revelation of 
which can in no particular assist in the determination of this 
cause. ) 

Ans. I prefer not to answer that question 

Mr. Sypher adds: Witness is not required to answer, but 
if it shall appear that the answer is material, and that there 
is no objection, as affecting the rights of others not con- 
cerned in this suit, he will instruct the witness to answer. 193 

Mr. Kerr: Does the witness refuse to answer the ques- 
tion? 

Counsel advises him not to answer at this point of the pro- 
ceeding. 

Mr. Kerr: I insist on an answer. 

(Mr. Hubbard: On the advice of my counsel I decline to 
answer. ) 

Q. In arriving at the value of Mr. Ayer’s interest, and 
of yours in the firm of Hubbard Bros., at the time of your 
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purchase from him, was a price fixed on the separate articles 
or assets belonging to the firm? 

Ans. No sir. 

Q. And there was no price fixed or agreed upon between 
you and him on the Stock Book? 

Ans. No definite price fixed upon that separate from 
other assets. 

@. What was the price fixed upon of all the assets of 
Hubbard Bros. at the time of your purchase from Mr 
Ayer? 

(Mr. Sypher: That being the same question objected to, 
as above, in another form, the substance falls under the 
same objection, and the same instruction is given. ) 


@. Was there anassignment or conveyance of Mr. Ayer’s 
interest to you in writing? 

Ans. I bought Mr. Ayer’s entire interest, and the fact of 
sale was put in writing. 

Q. In what form? 

Ans. Inthe agreement of dissolution of partnership, and 
sale by him to me of his entire interest in the business. 

Q. Have you that instrument in your possession? 

Aus. I have it at the office. 

Q. Will.you produce it? 

(Mr. Kerr calls for instrument. Mr. Sypher answers 
that the instrument will be produced in court for the in- 
spection of the Chancellor, and such part of it as the Chan- 
cellor may determine to be material, may be submitted to 
counsel. The instrument will not be produced to he 
spread on the record except under order of Court. 


Mr. Hubbard adds: the instrument contains some matters 
in which Mr. Ayer is interested and of a nature wholly for- 
eign to this cause, and in the making of which public, I 
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must consult his will. I will consult with him, and later on 
determine. ) 

( Adjourned to meet at three o’clock P. M. of same day. ) 

(Note.—Mr. Hubburd’s examination was here inter- 
rupted by that of Mr. Jones. For the latter’s testimony see 
page 84.) * 

Wednesday, May 9, 1883. 

Met pursuant to adjournment. 

Present, J. R. Sypher, Esq., for complainant, and James 
P. Kerr, Esq., for defendant; also Alfred H. Hubbard, 198 
complainant, in person. 

ross-examination of Mr. Hubbard continued. 

Mr. Hubbard states: I have conferred with Mr. Ayer, and 
obtained his consent that the agreement of dissolution of 
partnership and sale by him to me may be submitted to the 
Court as offered by Mr. Sypher. Mr. Ayer objects to its 
being spread upon the records at this time. 

Q. You have that paper in your possession and under 
your control? } 

Ans. Yes sir. 199 

Q. And except as you have stated, you decline to pro- 
duce the paper? 

Ans. I decline for the reason as stated. 

Q. Mr. Hubbard, will you look at this copy of letter 
from you to Mr. Thompson, dated April 10, 1880, and state 
whether you have Mr. Thompson’s reply to that letter? 
(Copy of letter produced, admitted and marked G. E. B., 
Exhibit R. ) ' 

Ans. I have his letter in reply to that. (Mr. Kerr calls 
for letter; letter produced marked G. E. B., Exhibit S.) 2090 

Q. Did you reply to that letter, Mr. Hubbard—lI think 
the letter is dated April 16? 

(Mr. Sypher: If the letter was written, the original should 
be in your possession. Mr. Kerr: it possibly is, but I am 


* For Testimony of Samuel A. Jones see page 78, Printed Record. 


186 


201 


202 


203 


204 


60 


unable to find it now. Mr. Sypher: We have the copy read 
at the hearing. Mr. Kerr: let that be produced and at- 
tached. (Copy produced marked G. E. B., Exhibit T.) 

Q. Have you Mr. Thompson’s answer to that letter of 
April 16? 

Aus. Ihave it in form of a telegraphic dispatch, dated 
April 19, and received April 20, being a half-rate message. 

(Mr. Kerr asks that it be attached as an Exhibit. Dispatch 
produced and marked G. E. B., Exhibit U.) 

Q. Your answer to the telegram of April 19, was this 
dated April 20, was it not, a copy of which I produce? 

Ans. Yes sir. (Produced, marked G. E. B., Exhibit V. ) 

Q. What reply did you receive to your dispatch marked 
Exhibit V ? 

Ans. I received on the 20th, the same day, a dispatch 
from Thompson, (Produced and marked Exhibit W.), to 
which I replied by dispatch. (Produced and marked 
Exhibit X.) 

Q. On receiving these prospectuses, &c., in pursuance 
of these telegrams, you immediately proceeded to canvass 
for the sale of the book, did you not? 

Ans. Yes sir, I did. 

Q. The prospectuses were immediately received after 
this, and orders taken for the book by you. 

Ans. I don’t remember, exactly, how soon the pros- 
pectuses were received, but they were received and we pro- 
ceeded to use them and push the sale of the book. 

Q. Will you be kind enough to turn to Mr. Thompson’s 
letter of April.22d, 1880? That will show when they were 
shipped, and perhavs refresh your memory as to the time 
when théy were received. 

Aus. I have that letter. 

Q. Then, were the prospectuses received about that 
time ? 

Ans. I think they were received soon after. 
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Q. This was before you had received the plates, was it 
not? 7 
Ans. Yessir. (Letter of April 22d called for, produced 
and marked G. E. B., Exhibit Y.) 

Q. On returning to Philadelphia and receiving these 
prospectus books at the beginning of this canvass, did you 
inform your agents in that territory adjoining Mr. Thomp- 
son’s what were the bounds in which he was to have the 
exclusive right to sell the Stock Book? 

Ans. I think I did. 

Q. Who was your agent at Chicago at that time? 

Ans. C. B. Beach was manager of my Chicago office, 

Q. Did you inform him by letter? 

Aus. I think I did. 

Q. Could you turn to your letter book and. produce the 
letter-press, copy of the letter in which you gave him tha+ 
uformation ? 


(Objected to 1 as irrelevant. ) | 
‘Ans, ‘I don’t know that I have here all the letters of that 


time to my branches. These assignments of territory were. 
matters that we made sometimes i a special way on blanks, 
and they may not be in these copy books. I find one letter 
of May 1, to the Chicago office relative to the field granted 
to. Thompson and the Stock Book. (Mr. Kerr calls for the 
letter-press copy. neers copy produced. A copy is 
to be made and marked G. E. B., Exhibit Z, Letter Book 


H. A. Sturgeon, page 295. 7 Kerr asks that a copy of. 


this be attached and that a copy be taken from the book: ) 

Q. Have you the letter in which you did define the ter- 
ritory definitely as suggested in this letter, or have you a 
letter-press copy of it? 

Ans. I have not been able to find it in this brief examina- 
tion. 

Q. Had you, before that time, written to him defining the 
territory in which the Stock Book was to be sold? 
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Ans. Possibly ; I do not find the copy of the letter. 
Q. He had not been canvassing before that time for the 


Stock Book, had he? 
Ans. I could not say whether he had commenced selling 


908 or not at this time. 

Q. Who was your agent selling books in the Kentucky 
and Tennessee field for you? 

Ans. J. W. Keeler was manager of my Cincinnati office. 

Q. That business was done from Cincinnati? 

Ans. Yes sir. 

Q. Will you turn to your letter-press book and pro- 
duce the letter, and turn to the letter in which you say Mr. 
Thompson may have the exclusive right of sale? 

Ans. I have not been able to find it. 

(Mr. Sypher makes the same objection as before. ) 

Q. What other agents had you selling books adjoining 
the field reserved by Mr. Thompson, and where were their 
offices located ? 

A. My home office at Philadelphia controled the field 
adjoining his, and my agent at Kansas City. 

Q. Will you turn to the letter containing your instruc- 
tions defining territory of Mr. Thompson given to your 
Kansas City agent and produce the letter? 

Ans. I think there was no special letter of instructions to 
210 the agent there; to the best of my recollection there was no 

change in the territory bound of that field that was special 
on the Stock Book, varying from other publications. 

Q. In what field did your Kansas City agent sell your 
publications and this Stock Book ? 

(Objected to as irrelevant. ) 

Ans. Kansas and Nebraska; that was the main field. I 
think there were six counties adjacent to Kansas City. 

Q. Did you have an agent in Texas? 

Ans. I had no agent in Texas, that I remember of at 


911 this time. 


209 


63 


Q. Did you subsequently appoint an agent there, and 
through him sell the Stock Book in that State? 

Ans. Ido not remember that I sold any Stock Books 
through him within the two years of our terms of agreement. 
I may have sold a few. 

Q. What do you mean by within two years of the terms 
of agreement? 

Ans. I mean the two years covered by the contract. 

Q. And do you claim that you agreed with Mr. Thomp- 
son that that two years could apply also to the Stock Book 
as well as to your other publications? 

Ans. I don’t think I have taken that position. 

Q. You did sell the Stock Book in Texas, did you not? 


Ans. I sold some copies of the Stock Book to an agent 


who sold them in Texas at a very late period. 
Q. Was that with your knowledge and consent? 
Ans. Yes sir. 
Q. Will you approximate the time of these sales as near 


as you can? | 

Ans. Icannot say the date when these goods were shipped ; 
they were shipped semetime prior to November 24, 1882. 

(Mr. Kerr produces copy of letter dated June 10, 1881, 
purporting to be a letter written by Hubbard Bros., to Na- 
than D. Thompson. Mr. Sypher consents to copy being 
used. It is marked G. E. B., Exhibit A. 1.) 

Q. By examination of that letter, can you state abeut 
what time you began selling books in Texas through your 
agent there? 

Ans. I cannot; this arrangement spoken of, was not 
consummated for a long time, I mean the arrangement for 
selling books in Texas was never carried out, and no books 
were sent into Texas for months after. 

Q. At the time of writing that letter you were attempt- 
ing to arrange for the sale of books in Texas? 
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Ans. Yes sir, in accordance with Mr. Thompson’s--ex- 
pressed w:sh that I utilize all applications in that field, and 
assuring me that he ceased to push the book. 

Q. That was at the time of writing this letter? 

Ans. Yes sir. 

215 QQ. How did he express that to you? 

Ans. By letter. 

Q. Will you produce the letter? 

Ans. It has been already produced, marked G. E. B., 
Exhibit 55. 

Q. Then at that time, had youand Mr. Thompson ceased 
all dealings in the Stock Book together, at the time of 
writing the letter of June 10, 1881? | 

Aus. No sir, I continued to supply. him with all the 
Stock Books he ordered. 

216 Q. Was it on account of the letter of April 5, 1881, that 
you proposed going into and did go into the Texas territory 
und sold books, that is the letter from Mr. Thompson to 
you, marked G. E. B., Exhibit 55? 

‘Ans; I cannot say that that was all the reason I had. 

Q. At that time did you regard and treat the agreement. 
with Mr. Thompson as at an end? 

Ans. No sir. | 

Q. What other reason had you for going into the Texas 
territory, in selling that book or attempting to do so? 

217  Ans.. I was very well satisfied in my own mind that Mr. 
Thompson was not carrying out his agreement to sell my 
books exclusively. I felt that he was not at all fulfilling his 
part of the agreement regarding business between us. I 
regarded the purchase of the book, plates, copyright, &c, as 
no longer a matter of agreement between us, but as finished 
between us. 

Q. Did you so regard it April 5, 1881? 

Ans. There was:never any question as to the sale of the 
book being completed, and the right perfect in me. There 


Was never any correspondence or question between us rel- 218 
ative to that. 

Q. You had not received the plates in April, 1880, when 
these telegrams were exchanged by you and Mr. Thompson 
dated April 19 and 20, had you? 

Ans. No sir. 

Q. And had received no prospectus books or anything 
of the kind up to that time from him? 

Ans. I think we had received no prospectus books at 
that time—April 20, 1880. By reference to a letter from 
Mr. Thompson, March 30, 1880, I find that prospectus 219 
books were sent on March 30. 

Q. Mr. Hubbard, in reference to the letter of May 26, 
1880, written by you to Mr. Thompson which I: believe is 
already produced—*‘please send us a bill specifying electro 
plates, copyright &c,’’—a copy of which I here produce, do 
you know of such a letter being written? (Mr, Kerr reads 
letter—copy. Mr. Kerr produces copy. Mr. Sypher.ob- «= 
jects, it not having been shown that the original is not in 
existence nor verified by letter-press copy. ) 

Ans. I have the letter dated May. 24, which is G. E: B.,' 220 
Exhibit 7, in this case, the letter of 24th May, 1880, enelos- 
ing notes which Mr. Thompson requested signed. 

Q.. Did you receive a bill in different form from Mr. 
Thompson ? 

Ans. In different form from what? 

Q. From the one which is attached as an Exhibit to your 
bill of complaint. = 

Ans. I refer to my letter in reference to it. I could not 
remember. anything further. 

Q. Do you remember whether you received any other 221 
bill than the one a copy of which is attached to your bill of 


complaint ? 
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A. Ido not distinctly remember the bill. I think it was 
returned immediately with the request as stated in my let- 
ter of 28th. (Mr. Kerr produces copy of that letter, ad- 
mitted and marked G. E. B., Exhibit B. 1. Mr. Kerr: I 
call for the letter from Mr. Thompson to which the letter of 
Mr. Hubbard of August 6, 1880, is an answer.) Witness: 
that has already been called for and produced and marked 
G. E. B., Exhibit C. 

Q. Whose writing is that across the letter in red ink and 
also in black ink? 

Ans. I believe that in black ink to be mine, and that in 
red ink that of N. D. Thompson ; and that in black ink on 
the opposite side to be my writing as well as that in pencil. 

Q. Have you the letter written by Mr. Thompson in an- 
swer to that of yours of August 6, 1880? (Letter pro- 
duced marked G. E. B., Exhibit C. 1.) 

Q. Have you the reply to that ; you replied to that letter, 
did you not, on August 12? 

Ans. I did. 

(Mr. Kerr produces copy of letter, admitted and marked 
G. E. B., Exhibit D. 1.) 

Q. Have you Mr. Thompson’s reply to your letter of 
12th? 

Ans. Ihave. (Letter produced and marked G. E. B., 
Exhibit E. 1.) 

Q. Did you receive a letter from Mr. Thompson dated 
August 10? 

Ans Yes. (Letter produced, marked G. E. B., Ex- 
hibit F. 1.) 

Q. You replied to Mr. Thompson’s letter of August 10, 
in a letter dated August 16, did you not? 

Ans. I did. (Mr. Kerr produces copy, admitted, marked 
G. E. B., Exhibit G. 1.) 

Q. Have you also a letter from Mr. Thompson August 
17, 1880? 
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(Mr. Kerr calls for letter from Mr. Thompson to Hub- 
bard Bros. August 17, 1880.) 

Ans. The letter has been produced and is Exbibit G. E. 229 
Dis me 5. 

Q. What is the next letter you have from Mr. Thomp- 
son? Do you remember having received a letter from Mr. 
Thompsor marked G. E. B., Exhibit P., and returning it to 
him without comment? 

Ans. I answered this letter by my letter of 28th. 

Q. Before doing so, did you not return the letter marked 
G. E. B., Exhibit P., without comment and without 
answer? ; 

Ans. I don’t remember positively to have done so; it 226 
appears from the face of the letter that I wrote to Mr. 
Thompson on Aug. 19, that he received the letter and made 
an endorsement on it. It does not appear at what time Mr. 
Thompson forwarded that letter to me with the endorse- 
ment. 

Q. Did you return that answer without answer at the 
time of mailing it to him? 

Ans. I answered it on the 28th. 

Q. Did you enclose the letter to him in your answer? 

Ans. As to that Icannottell. (Mr. Kerr produces copy 227 
of letter of Hubbard to Thompson of August 28, admitted, 
marked G. E. B., Exhibit H. 1.) 

Q. Did you consult Mr. Ayer about the settlement to be 
arranged by him and the submission of the matter to him by 
you and Mr. Thompson, as suggested in his letters? 

Ans. I did; yes sir. 

Q. Was he associated with you as a partner at that 
time? 

Ans. Yes sir. | 

Q. I believe he declined to pass on the matter or tocon- 228 
_ sider it as being submited to him for decision. 

Ans. I have never known of his declining. 
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Q. Was he familar with the matter and its status as it 
then existed ? 

Ans. He ‘understood the main bearings of the matter 
quite well. 

Q. Did you explain to him in detail the difficulty be- 
tween you and Mr. Thompson, in regard to this matter? 

Ans. I explained. quite fully. 1 endeavored to make it 
clear to his mind so that he might act understandingly. 

Q. And thereupon he declined to consider the matter, 
did he? 

Ans. I think not; I never knew of his decliuing. 

Q. Wiul you look in your firm letter-book, Sep. 3, 1880, 
and state whether you find a letter written by Mr. Ayer to 
Mr. Thompson on that subject? 

Ans. Ido not find any such copy. of letter in my firm 
letter-book. 

Q. Have you any knowledge of sucha letter having been 
written by Mr. Ayer? 

Ans. I think Mr. Ayer indicated to me his willingness or 
intention to write Mr. Thompson a letter. 

Q. Have you any knowledge of the letter being written 
of which I have’shown you a copy? 

Ans. Ido not remember ever to have seen the letter be- 
fore. 

Q. Have you any knowledge of the original of this let- 
ter having been written? 

Ans. Only as I say; I think Mr. Ayer suggested his in-. 
tention of writing to Mr. Thompson. 

Q. Then you remember nothing about it? 

Ans. Only in that way. 

ses , And until this time you were ignorant of the con- 
tents 

Ans. I don’t remember to have ever seen it before. 

Q. Were you up to this time ignorant of the contents of 


that letter. 
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Ans. To the best of my recollection. 

Q. Mr. Hubbard, will you turn to your letter-book, Nov. 
12, 1880, and—( Mr. Kerr produces a copy of letter from 
Hubbard to Thompson, admitted and marked G. E. B., Ex- 
hibit I. 1.)—have you the reply to that letter? 

Ans. The reply was by telegram and is marked G. E. B., 
Exhibit 20, Thompson to Hubbard. 

Q. Had you not previously, ou the 15th, telegraphed to 
Mr. Thompson about Stock Books? 

Ans. Yes; the dispatch is Exhibit I., attached to defend- 
ant’s affidavit filed at the hearing. 

Q. Did you receive a reply to that, and from whom? 

Ans. No other reply than as in Exhibit 20 and 21 at that 


time. 
Q. At that time you were informed that Mr. Thompson 


was dangerously ill, were you not, and unable to attend to 
his business? | 
Ans. I was informed that he was seriously ill. 


Q. By telegram already introduced from Mrs. Thomp- 


son. 

Ans. Yes sir. 

Q. Did you not write on Nov. 16th as follows; a copy 
of which I produce? (Copy produced, admitted, marked G. 
E. B., Exhibit J. 1.) 

Ans. Yes. 

Q. Is there any other correspondence in your possession 
between Nov. 17, say, Nov. 28th? 

( Witness examines correspondence. ) 

Ans. I find none between those dates. 

(Mr. Kerr submits copy, admitted, marked G. E. B., Ex- 
hibit K. 1.) Mr. Kerr calls for letter from Thompson to 
Hubbard to which K. 1. is an answer. (Letter produced, 
marked G. E. B., Exhibit L. 1.) (Letter of Oct. 22d pro- 
duced, marked G. E. B., Exhibit M. 1.) 
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Q. Have you a letter from Mr. Helfenstein about this 
time, Oct. 22d, informing you of Mr. Thompson’s illness? 

Aus. By reference to my letter-book I see that in my 
letter of 27th, in answer to Thompson’s letter of 22d, I 
make no reference to Mr. Thompson’s illness, but in my let- 
ter of Nov. 8 to Mr. Thompson, I express the regret at hav- 
ing learned of his severe -illness, and therefore presume it 
was about that time I first heard of it. 

(). After his illness, for some time, was not his corres- 
pondence with you carried on by Mr. Helfenstein ? 

Ans. I received only a very few letters from Mr. Hel- 
fenstein. 

Q. Have you those letters? | 

Ans. ‘Two have already gone in as exhibits. I have two 
more, one of December 10 and the other of December. 28. 
(Letters. produced, marked G. E. B., Exhibit N. 1. and 
QO. 1.) 

Adjourned until Thursday, May 10, 1883, at 11 :30 o’clock 
A. M. 

Thursday May 10, 1883. 

Met pursuant to adjournment. 

Present same persons as at last meeting. 

Continuation of cross-examiuation of Mr. Hubbard by 
Mr. Kerr. 

Q. Did you receive other letters from Mr. Helfenstein 
about that time or after? 

Ans. I find no other letters from Mr. Helfenstein 

Q. Well, Mr. Hubbard, did you have any other corres- 
pondence with Mr. Thompson or his branch offices touching 
the subject matter of this suit, to which we have not referred 
in taking these depositions? More especially touching the 
dispute which arose between you as-to the contract or 
agreement? 

(Objected to by Mr. Sypher as being general, indefinite 
both in referenee to substance and time and covering matters 
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wholly irrelevant. It covers all the time from the beginning 
of the world to the present. ) 

Ans. I think I have laid before the examiner everything 
that I have as I understand the question. 239 

Q. Did you at any time since the dispute arose between 
you and Mr. Thompson, touching this copyright and. the 
subject matter of this suit, dictate or direct any letters to 
any of your employees instructing them to sign to the letter 
an assumed or fictitious name to be sent to Mr. Thompson? 

Ans. No sir. 

Q. Nora postal card? 

Ans.” No sir. 

Q. Nor any communication whatever? 

Ans. No sir. 240 
- (Mr. Sypher objects to question, notwithstanding -it has 
been answered, as general iu its scope and slanderous in its 
spirit and suggestion, and he gives notice that he will move 
to strike it from the record. ) 
» Q.. Mr. Hubbard, how long was Mr. West in your em- 
ploy who wrote the letters at your dictation, signed ‘* Hubbard 
Bros. per West.”’ 

Ans. I don’t remember now, exactly, when I engaged 
him. 

Q. When did he leave your employ? 241 

Ans. I shall be quite willing to give the date when I can 
consult my books. 

Q.. Approximate. 

Ans. I think it was about the first of Jan., 1883. I 
should prefer to examine my books and be accurate. 

Q. Mr. Hubbard, I believe I understood you to say that 
the giving of exclusive right to sell the Stock Book in a 
certain territory by Mr. Thompson, was on the consideration 
that he should push your other publications in that terri- 
tory; is that correct? 242 


(2 


Ans. In general, yes. Ido not mean to say that that 
was the entire consideration. 

Q. What other consideration was there, if any? 

Ans. The considerations are embodied in the pencil 
agreement, 

Q. Was there any other consideration than that em- 
bodied in the pencil memorandum of agreement? 

Ans. No sir, I think not. 

Q. In whose handwriting is this pencil memorandum of 

943 agreement? 

Ans. In my handwriting. 

Q. Will you look at it and state whether the interlinea- 
tions, alterations and erasures made in this agreement are 
made: by you and in your handwriting? 

Ans. I should not be willing to swear that all were mine ; 
L see some interlineations here that I believe are in Mr. 
Thompson's handwriting. 

Q. In whose possession, and under whose control, has 
that memoraiduni of agreement been since the 30th of March, 

244 1880? 

Ans. In my own, most of the time. It has been, some 
portion of the time, in the hands of my counsel, Mr. Sypher. 

Q. Mr. Hubbard, will you be kind enough to point out 
that part of it, which you believe to be in the handwriting of 
Mr. Thompson? 

Ans. In sixth line from the top of second page, the word 
‘‘fulfillment’’ is interlined, and I believe to be in the hand- 
writing of N. D. Thompson. In the tenth line from the bot- 
tom of second page, there is an erasure of the word ‘‘ten’’ 

245 and an interlineation of ‘*six,’’ which I believe to have been 
done by Mr. Thompson, and in his handwriting. 

Q. Then, is the remainder of it in your handwriting ? 

Ans. I think the remainder of it is in my handwriting. 
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Q. At what per cent. less than the retail price, was the 
regular wholesale price of these books to parties who em- 
ployed agents and sold the books through their agents? 

Ans. Sixty per cent. discount from the retail price, has 
been the rule quite extensively, but sixty-five per cent. from 
the retail price was customary with me to my largest and 
best customers. 246 

Q. Then sixty-five off from the retail price was your 
best, regular wholesale price, to good customers who pur- 
chased largely? 

Ans. That was the best discount I allowed to my largest 
customers. 

Q. It was the regular discount, was it not, to such cus- 
tomers ? 

Ans. I cannot say that it was the regular discount in the 
subscription trade generally. 

Q. We are speaking of the regular discount, which you 247 
allowed to that class of customers. 

Ans. It was my regular discount to my largest customers? 

Q. Did you ever print any other notice of copyright, or 
notice of copyright in any other form than as appears in the 
book marked Exhibit 16, in such books as you furnished to 
Mr. Thompson? 

Ans. By reference to the Exhibits, there were two forms, 
one is in Exhibit 16, and the other in these words, which. 
appear in the books furnished to Mr. Thompson. ‘Entered 
according to Act of Congress.”’ | 248 

Q. Which form did you first use? 

Ans. That which appears in Exhibit 16, I believe to be 
the form first used. 

Q. When did you make the change, and begin using the 
other form, ‘‘Entered according to the Act of Congress? 

Ans. I cannot now say positively, but I think it was after 
adding the features relative to Dogs and Bees. 
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(). And those are the only two forms used by you in the 
book furnished to Mr. Thompson ? 

249 Ans. I think they are. 

Q. At the time of meeting Mr. Thompson in St. Louis, 
on the 30th of March, were you not informed that the copy- 
right of this book had not then been obtained? 

(Mr. Sypher objects to the question as an attempt to prove 
a conclusion of law. Witness can testify what bad been 
done towards procuring a copyright up to that time, but 
what rights were secured is a question of law. ) 

Ans. | was not so informed. | 

Q. Did you not know that the book had not yet been 

250 published ? 

Ans. I knew the book entire, had not been issued. 

Q. Did you know of any part of the book having been 
issued ? 

Ans. Yes sir, the prospectus books were out. 

Q. And you were informed of that fact? 

Aus. Yes sir. 

Q. When did you first write to Mr. Thompson, or re- 
quest of him, that he would turn over the copyright certifi- 
cate to you? 

251 (Mr. Sypher objects to the question, for the reason that 
if any such letter was written, it should be in the possession 
of the defendant; had any such letter or request been made in 
writing, it is.in the possession of defendant, and it is itself 
the best evidence of its date and contents. ) 

Ans. I donot remember positively, whether the matter was 
spoken of on the 30th of March, there was no conversation, 
to my remembrance, at any other time, and the correspon- 
dence will best show.what was written. Letter of 28th of 
May, from Thompson & Co., being Exhibit 9 of this case,, 

252 informs me that the copyright had been perfected by the de- 
posit of copies with the Librarian, and Ted me to expect the 

Librarian’s receipt would be forwarded. On the 19th of 
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son’s book, and upon consultation with my attorney, Mr. 
Sypher, at his dictation, | wrote to Mr.. Thompson, with a 
view of drawing him out, in which I succeeded as shown by 
his letter of May 23, in answer to mine to him of 19th. 

(Mr. Kerr, stating that he has not the original of that letter 
in his possession, it is agreed that a copy, made from Mr. 
Hubbard’s letter-press copy, may be attached and marked G. 253 
E. B., Exhibit P. 1. Mr. Kerr calls for the letterof May 23, 
from Mr. Thompson. Letter produced, marked G. E. B., 
Exhibit Q. 1.) 

Q. Why did you not demand the certificate of copy- 
right from Mr. Thompson before that time? 

Ans. I think that had been simply an oversight, not 
deeming the matter an essential one. 

Adjourned to meet at 3:30 o’clock P. M. 

Thursday, May 10, 1883, 3:30 P. M. 

Met pursuant to adjournment. 

Present sume persons as at last meeting. 

Present, also, Dr. Geo. A. Peltz. 

Cros3-examination of Mr. Hubbard continued. 

(. How many of these books have you sold up to this 
time, during the, year 1883? 

(Objected to as not material, and as an attempt to pro- 
cure evidence to support cross-bill, the filing of which 
to-day counsel for defense has been notified of by telegram. 
Mr. Kerr: And of which counsel for plaintiff in the origi- 
nal bill was immediately notified by counsel for defense. ) 

Ans. That I cannot say. 

Q. About how many books have you sold altogether? 


May, 1882, after I had learned of the publication of Thomp- 
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(Objection same as_ before. ) 

Ans. Somewhere in the vicinity of sixty thousand. 

Q. Mr. Habbard, what do you mean by the word ‘‘push,’’ 
as used by you in your deposition in this case? 
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Ans. It means advertising, posterizing, employing men 
to travel to secure agents and in connection with an earnest 
correspondence, employing good office force and by other 

256 means endeavoring to put a large number of agents at work 
and have the territory thoroughly canvassed. 

Q. Then the sale of books without canvassing by agents 
and using the means you have mentioned, you would not re- 
gard as pushing the book within the meaning of the word 
as used by you? 

Ans. No sir; subscription books are not expected to be 
sold at all in the regular trade or to be supplied to dealers 
in that line. 

Q. Then a failure to make a personal canvass by agents 

257 and solicit persons to sell the books, would not, as you have 
used the word, be pushing the book, would it? 

Ans. Nosir. 7 

(Mr. Kerr produces paper marked Exhibit R. 1, which is 
handed to the witness. ) 

Q. Do you recognize that paper as one issued from your 
office ? 

(Objected to, as the paper is one issued since the begin- 
ning of this suit, and therefore can have no bearing on the 
question at issue. ) 

958 Ans. Ido. 

Q. By you or under your instructions? 

Ans. Yes sir. 

Q. How many of these papers have you printed, caused 
to be printed and circulated? 

(Objected to as not material, for the reasons above 
stated. ) 

Ans. I don’t recollect. ; 

Q. Could you approximate the number? 

(Same objection. ) 

959 Ans. I could not approximate; I think the number has 
becn exceedingly few. 


i@ 
Q. To whom did you send copies of this card? 
(Objected to on the same ground above stated. ) 

Ans. I sent to a few of my managers and principal cus- 


tomers. 
Q. Only to them? 


(Objected to for the same reason above stated. ) 

Ans. I don’t remember to sending to others than them. 
I did not wish to call the attention of any customers, who 
were not familiar with the fact of there being another book 260 
in the field, to the fact. 

(Mr. Kerr‘offers paper marked Exhibit R. 1, in evidence. 
Mr. Sypher objects, it being a paper issued since the bring- 
ing of suit, being irrelevant and an attempt to prove at this 
point matter set up in the cross-bill, and for the same reason 
being improperly in the cross-bill. 


Mr. Sypher produces letter of Thompson to Hubbard, 
dated June 4, 1880, marked G. E. B., Exhibit 58; letter of 
June 28, 1880, read at preliminary hearing, produced and 
marked G. E. B., Exhibit 59. 261 

‘Mr. Sypher calls on counsel for defense for the letters of 
Hubbard to Thompson of October 27, 1880, and of Novem- 
ber 8, 1880. 

Mr. Kerr produces letter of October 27, 1880, marked 
G. E. B., Exhibit 60, and also letter of November 8, 1880, 
marked G. E. B., Exhibit 61. . 

Mr. Sypher produces letter, Thompson to Hubbard, 
March 15, 1881, marked G. E. B., Exhibit 62; and letter of 
March 25, 1881, Thompson to Hubbard, marked G. E. 

B., Exhibit 63; also letter from Thompson to Hubbard, 262 
May 28, 1881, marked G. E. B., Exhibit 64; also letter 
from Thompson to Hubbard, dated June 14, 1881, marked 
G. E. B., Exhibit 65; also letter from Thompson to Hub- 
bard, dated June 23, 1881, marked G. E. B., Exhibit 66; 


is 


also letter of September 10, 1881, marked G. E. B., Exhibit 
67 ;. also letter of October 19, 1881, Thompson to Hubbard, 
marked G. E. B., Exhibit 68, and offers all such letters in 
evidence. ) 
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DEPOSITION OF SAMUEL ALFRED JONES. 


263 ‘Tuesday, May 8, 1883, 3 o’clock, P. M. 
Met pursuant to adjournment. 
Present, J. R. Sypher, Esq., for complainant, and James 
P. Kerr, Esq., for defendant. 
Mr. Sypher calls Samuel Alfred Jones. 
Mr. Jones sworn. 
Q. Mr. Jones where do you reside? 
Ans. In Virginia, Nottoway County. 
Q. How long have you resided there? 
Ans. I’ve been there four years. 
204 Q. What is your age? 
Ans. Twenty-three years. 
Q. Where were you in the summer of 1882? 
Ans. I was in Nottoway County—my home. 
Q. Did you have any correspondence with N. D. Thomp- 
son at that time? 
Ans. Yes sir. 
Q. Will you.state what led to that correspondence, and 
what it was—first what led to the correspondence? 
Ans. Mr. Watkins was with me, living with me, and 
265 took out an agency for Hubbard Bros. In about a week or 
ten days after he got his book—his Stock Book—published 
by Hubbard Bros. . 
Q. What is Mr. Watkins’ full name? 
Ans. Thomas Mansfield Watkins. I wrote to Mr. 
Thompson. I proposed to sell some of his books, and sent 


io 


him $1.50 for sample copy prospectus, and wrote him that 
Messrs. Hubbard Bros. had established an agency in the 
vicinity, and’ I might sell his too. He replied to me and 
sent mea book. {Letter produced, marked G. E,. B., Ex- 
hibit 57). (Mr. Kerr objects to introduction of letter. It 
_is not proved to be in the handwriting of Mr. Thompson or 
that he signed it, and there is no evidence showing that he 
had any knowledge pf the letter.) I received in answer a 
book, a prospectus and this letter. I received the prospec- 
tus first and the books afterwards. I got the prospectus to 
sell by, and afterwards ordered the books. 

Q. Did you show this letter to Mr. Watkins? 

Ans. Yes sir, we held a consultation over the matter. 

Q. What did you do in reference to this offer of a com- 
mission to you in case you got Watkins to sell Thompson’s 
book? 

Ans. I did not do anything. I don’t know whether I 
replied to Thompson or not. At any rate, Mr. Watkins did 
not take the agency for Mr. Thompson. 

Q. What did you do with this letter? 

Ans. Well sir, I kept it, and after that held a conversa- 
tion with Mr. Watkins. I concluded to rest tne matter. I 
did not wish to impose ou my fellow citizens of Virginia. I 
then notified Hubbard Bros. what Thompson had written me 
about the books, and also Thompson; I notified both the 
gentlemen. 

Q. Then what did you do? 

Aus. I sealed this letter and sent it to Hubbard Bros. 
They wrote me for it. They wrote for the letter which I 
had received from Thompson regarding what I had written 
for the book. 

Q. Did you examine the two books? 

Ans. Yes sir, by intelligent men; I found very little 
difference. 
(Objected to by Mr. Kerr. ) 
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I learned that there was no difference in the selling of the 
books whatever, and no other difference, and only one had 
a little more pictures than the other. One book was a little 
larger than the other, that is another thing. 

Q. Could you readily canvass for both books on either 
prospectus ? 

Ans. Yes sir, I could do it. They would not know the 
difference when they arrived. (Objected to by Mr. Kerr, 
his statements as to what the effect would be on the sub- 

270 scribers.) I know all about this. I’ve been at the other 
end. J have had it allin my hands. By Thompson’s writ- 
ing conflicted with the sale of both books, made both books 
unsalable in my section, as far as I went. I was a friend of 
my fellow citizens, I was born and bred in Virginia, I meant 
business, and I wanted to have the truth as to whether 
Hubbard Bros. books was of any account or not. I though, 
if Hubbard’s was no account Thompson’s was no account. 
They were both made by newspaper editors, in my judgment, 
as far as I was capable of judging. (Objected to by Mr. 

971 Kerr, that the judgment of witness is incompetent. ) 
According to my judgment, if one was published by a news- 
paper editor. (Mr. Sypher: You mean compiled?) I 
mean compiled, they both were, as one did not have any 
more knowledge than the other of stock. 

Q. Didn’t you sell any of Thompson’s books? 

Ans. I sold four. After I received prospectus I ecan- 
rassed with the prospectus and ordered six books: sent my 
check for them cash in advance and all six were spoken 
for. 

272 QQ. Did you sell those six? 

Ans. I soldonly four. Two came back after hearing that 
they were made by newspaper editors. | 

Q. Did Mr. Watkins sell any of Hubbard’s books? 

Ans. Yes sir, six. 
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Q. Was his business affected in the same way by this 
letter? (Mr. Kerr objects to question as leading: Let the 
witness stute how, if at all, it was affected, and his knowl- 
edge. ) 

Q.. State how Mr. Watkins was affected by this letter? 

Ans. He read and we both read. It was handed around. 273 
It went so far as to conflict with the sale. It was handed 
from one generation to another. Of course this was only 
one generation; the time being only short enough for one 
generation, it did not live that through. ‘This was a short 
generation. 

Cross-examined by Mr. Kerr. 

Q. Is Mr. Watkins a relative of yours? 

Aus. No sir. 

Q. Were you working together? 

Ans. We were living together. 274 

Q. Both in the same business? 

Aus. No sir; I was farming and he was staying with me. 
He was working in one territory and [ in another. 

Q. Were you in correspondence with Hubbard Bros. 
when you saw this advertisement in the paper? 

Ans, No sir; I didn’t correspond with them. 

Q. Was Mr. Watkins? 

Ans. Yes sir, he was. 

Q. Do you remember how long? 

Aus. About fifteen days. 275 

Q. Was he selling books for Hubbard Bros. at that time ? 

Ans. ‘Yes sir, when I wrote to Thompson. 

Q. Did he request you to write to Thompson ? 

Aus. No sir. 7 

Q. Had you received any letter from Hubbard Bros. up 
to that time 

Ans. Nosir; Idid it of my own will, without a suggestion. 
I bad no correspondence with Mr. Thompson before this. 

Q. Do you know Mr. Thompson’s handwriting ? 
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276 Ans. I can guess only by that; I never saw him write. 
I can swear I got it through the mail; that is all. 
Q. What business were you in? 
Ans. Farming and merchandizing at that time. 
Q. You have not been engaged in selling books since that 
time ? 
Ans. No sir, not since we broke up our engagement, or 
since other people broke us up. 
Q. You and Mr. Watkins handed this letter around? 
Ans. Yes sir; it got going out and out and out until it 
977 got all around and spoiled our business. 
Q. Is your residence in Western Virginia? 
Aus. Yes sir. 
Qr How did you happen to be in Philadelphia at this 
time? 
Ans. I was notified by Hubbard Bros. that I should 
come, and came at their request. I don’t live here. 
Q. Mr. Jones, did you preserve the letter you received 
from Hubbard Bros. regarding this Thompson letter? 
Ans. Yes sir. 
97g Q. Have you it with you? 
Ans. Nosir; it is at my house in Virginia on file. 
Q. Have you any objections to producing that letter or 
any other letters from Hubbard Bros. ? 
Ans. No sir, I will send—( By Mr. Sypher: any letters 
either from Thompson or Hubbard. )—Yes sir. 
Q. You don’t know Mr. Thompson persvnally ? 
Ans. Nosir. 
Q. Did you ever have any business connection except 
this. 
979 Ans. None whatever. ; 
Adjourned to meet Wednesday, May 9, 1883, at 10:30 
o'clock A. M., 
; SAMUEL ALFRED JONES. 
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| In compliance with above request, witness sent to the 
Examiner four letters, which are marked Exhibits 57’, 57*, 
97°, 57*, and are hereto attached. 
GEO. E. BROOKS, 


Examiner. ] 


DEPOSITION OF Rev. Dr. GEO. A. PELTZ. 


Rev. Dr. Geo. A. Peltz called by Mr. Sypher. 280 

Dr. Peltz sworn. 

Q. What is your age, and where do you live? 

Ans. Fifty years of age. I reside in the city of 
Philadelphia. 

Q. What is your occupation? 

Ans. Office editor with Hubbard Bros. 

Q. What has been your experience in literary work ? 

Ans. It has been active and constant for fifteen years. 

Q. What is the nature of the literary work in which 
you have been principally engaged ? 981 

Ans. It has been largely newspaper, and especially in 
the line of compilation, making of notes, statistics, reports, 
und matters of that kind. 

Q. Are you familiar with the book commonly styled 
Stock Doctor, published by Hubbard Bros. ? 

Ans. Yes sir, I should say very familiar. 

Q. State how you have become familiar with the con- 
tents of the book? 

Ans. Since September, 1880, it has been constantly un- 
der my care, so far as any repairs to plates, changes of 989 
arrangement and additions to the book are concerned. 

Q. Do you mean to the literary matter of the book ? 

Ans. Yes sir; changes of arrangement or additions in 
the composition. I have made changes of arrangement and 
in the composition. 
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Q. Have you seen the book published by N. D. Thomp- 
son & Co., a copy of which is marked Exhibit Foy, B.? 

Ans. Yes sir, I have seen and examined it. 

Q. State whether you have or have not examined that 
book in comparison with plaintiff's book, marked Exhibit 
Foy, A.? | 

Ans. Yes sir, [ have examined them in comparison. 

Q. State what you have discovered in reference to the 
general arrangement of the literary matter in the books and 
in the illustrations. 

Ans. The general arrangement, taking your term as my 
guide, is an exceedingly close conformity the one with the 
other; so striking, indeed, that without looking at the di:- 
tinguishing points, taking a general look, I would probably 
tuke one book for the other. (Objected to by Mr. Kerr for 
the reason that the books themselves are the best evidence ; 
and as a conclusion and statement of an impression on the 
mind of the witness, ) 

Q. What was your observation in reference to the divi- 
sion of matter which the books contained ? ) 

(Mr. Kerr objects for the same reason asabove; thatthe 
books are the best evidence. ) 

Ans. The arrangement was identical through ten parts ; 
parts 11 and 12 were the same but in reverse order, those 
parts having been added by myself in the Hubbard. book, 
and in the Thompson book they were put in the reverse or- 
der. With that exception the plans are identical. The 
phraseology in which the general plan is expressed at each 
point, is also very nearly verbally identical. 

Q. What were vour discoveries in relation to the -illus- 
trations--both as to the illustrations themselves and their ar- 
rangement in the book? 

Ans. The illustrations to a very large number, indeed, 
by far the majority of them, were from a common origin 
undoubtedly; not only the same subjects illustrated, but 
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from a common origin, which is indicated by marks whicha 
practiced eye readily detects on cuts showing a common ori- 
gin. And in the matter of titles appended to cuts, the titles 
of the Hubbard book are in many cases reproduced literally 
in the Thompson book. 

(Objected to for the same reason. The comparison of 
the titles themselves is the only proper evidence. ) 

In a great many cases the titles follow the Hubbard book 
and do not follow the original sources from which they are 
drawn. 

( Objected to because the comparison of the Hubbard and 
the Thompson book with the original sourees is the best evi- 
dence. ) 

(Q¥. Did you make any comparison in the literary com- 
position or matter in the two books? 

Ans. Yes sir; very extensively, both in that which ap- 
peared as original matter and that which was confessedly 
quoted matter. 

Q. What did you find in these two classes? 

(Same objection. ) 

Ans. I found a literal conformity in large numbers of 
passages; very extended quotations; found very frequently, 
in the quoted matter, that obvious mistakes in proper names 
und statements were followed literally in the Thompson 
book, wherein both these books differed from the original 
sources from which they were taken. 

(Objected to for the sume reason, and for the further 
reason that the alleged errors as stated by witness are not 
pointed out. ) 

Q. Will you point out in the Exhibits Foy A. and B., ex- 
amples of such errors? 

Ans. I point out examples of errors as follows, which 
are in Hubbard and are copied into Thompson. Errors of 
Hubbard. Followed by Thompson. 
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H., page 454, 9th line quoting Youatt, (see 5th line) 
says, ‘snot too thick at the tip.”’ 

T., page 588, 14th line quoting Youatt (see 9th line, ) says 
with H., **Not too thick at the tip.”’ 

Youutt says, page 13, 12th line, ‘‘not to thick at the 

297) root.’’ See Youatt on ‘*Cattle,’? London.Edition. 

H., page 469, refers twice to Mr. Hayne (see next to last 
paragraph, ) quoting from Allen’s **Am. Herd Book on Am. 
Cattle.’’ (see line 9th.) 

T., page 540, quotes the same authority (see 3d_ par.) 
and also uses the name Hayne in precisely the same mauner 
as does H. (see 4th par. ) 

Allen says, page 1471 3d par. ‘*Wayne’’ instead of 
Hayne. 

H., page 474, refers to ‘*Lord Dacie.”’ (see 3d par.,) the 

291 quotations from Allen continuing here. 

T., page 545, 2d line used ‘*Dacie”’ also. 

Allen, page 151, 3d par. has ‘*Lord Ducie.”’ 

H., page 748, 4th par., uses the phrase ‘‘two first.’’ 

T., page 848, next to last line, uses the sume phrase, 
‘two first..’ ‘**Youatt on Sheep,’’ the common source pre- 
sumably, page 57 (on the fore leg, No. 9) says, ‘first two.”’ 

H., page 749, explaining the skull of a sheep, combines 
points 9 and 10 and under point 8, iiserts the words, ‘‘very 
much developed.’’ 

292 ~=T., page 849, giving the same explanation follows H. Jit- 
erally. ‘**Youatt on Sheep,’’ page 58 makes 9 and 10 inde- 
pendent points, and places the phrase ‘*very much devel- 
oped’ with clause 9. 

H., page 734, first line below the cut, uses the word 
‘ssecreted.”’ | 

T., page 801, 2d par. in the same quotation uses 
‘ssecreted’’ also. ‘*Youatt on Sheep,’’ from whom the 
quotation comes, page 47, next to last line, uses the word 


‘serrated.’ 


Si 

In this‘same connection H. omits the technical designa- 
tions of part 3 of-the wool. T. also does the same; both 
having given the technical terms for Nos. land 2. **Youuatt 
on Sheep,’’ page 48, gives ‘‘terceira’’ for the third quality. 
H. and T. number the 4th point at the opening of the 
clause. Youatt puts it at the end. 

H. p. 517, last line, quoting from Allen, mentions 
‘Edward Le Roy.’ T. p. 619, third par. does the same. 
Allen designates him in the same connection, ‘*Edward A. 
Le Roy.’’ See Allen on Am. cattle p. 168, last par. 

Q. Give an exumple of condensations and abbreviations 
from the originals in the Thompson book. 
~Ans. Youatt on cattle, published by Baldwin of Lon- 
don, p. 13, **North Devon Breed,’’ continued on pp. 14 and 
15, is a striking example of condensation identical in both 
books. | 

Also p. 40 of Youatt and p. 41. Also p. 44 of Youatt. 

Also the quotation from Mr. Sharpless taken from Willis 
P. Hazard’s book on cattle. 

Q. As to similarity of appearance, what did you find? 

(Objected to as above. The books themselves are the 
best evidence ). 

Ans. My first view of the Thompson book was to the 
effect that it was a duplicate of the Hubbard book. More 
‘areful examination showed variations. My familiarity 
with typographical appearances made those plainer. But 
for all popular uses the books would stand very close in 
correspondence. (Mr. Kerr objects to the latter part of 
answer as a conclusion of the witness. ) 

Q. Point out examples of such-similarity of appearance 
#s you have mentioned as would lead a casual observer to 
believe them to be the same book. (Objected to as incom- 
petent, as a conclusion of the witness as to what would be 
the effect upon another mind. ) 
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Ans. I refer to the books as follows: ; 
6 H. 36 and T. 98. 


In the matter of ee 


448 O14, 
2. In the matter of corresponding openings, that is where 4 


I threw open both buoks at the following pages: 
297 ( H. 42, 43; T. 110, 111. 
122, 123; 200, 201. 
128, 129; 206, 207. 


d. Corresponding pages : H. 630. T. 568 
6352 266 
8D2 J42 
798 792 
$21 J1Y 
850 9358 
SOs, 323. 


99g 4. Corresponding pages consecutively as follows : 
mm. 28, 20... T..47, 48 
»99 105, 107 
$33, 834, 835 932, 933, 934 
836, 837 936, 937 
842, 843 954, 955 
846, 847 952, 953 
859-864. 959-964, 148. 


Q. Since the publication of the work, as it appears in 
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Exhibit Foy A., have any additions and alterations been 
999 made, and if so, what? 

Ans. There have. What is treated in the original form 
of the book as an appendix, has been incorporated into the 
body of the work, in its proper place in connection with 
Horses. That was done in the early part of 1881. Addi- 
tional parts have been added—Part 11 on Bees, Part 12 on 
Dogs. Some diseases which have lately come into promi- 
nence, for instance, Pink Eye, have been treated fully, and 

matter regarded as less important was dropped to make 


Sf) 


place for this. Some incidental omissions of diseases re- 
garded as important have also been supplied, such as Mam- 
mitis. Some full page chromatic cuts have been added and 
also some full page wood cuts, simply to illustrate the gen- 
eral subject more perfectly. 

(Same objection. ) 

(). Are these inprovements or enlargements or additions, 
whichever they may be called, found in defendant's book 
which you have examined? 

(Same objection as that above. ) 

Aus. The part on Dogs is found in the Thompson book, 
Also the part on Bees; also chromatie plates; also the 
treatment on diseases recently prominent, suchas Pink Eye. 

Adjourned to meet May 11, 1883, at 10 o’clock A. M. 

Friday May 11, 1885. 

Met pursuant to adjournment. 

Present J. R. Sypher Esq., for compiainant and Jas. P. 
Kerr Esq., for defendant. 

Dr. Peltz is recalled and examination continued by Mr. 
Sypher. 

Q). In your answer to my question in reference to simi- 
larity of appearance, you have mentioned several examples 
illustrative of what you mean. Have you pointed out all 
that you found in the books of that character? 

Ans. By no means. I have aimed rather to take sam- 
ples from different parts of the book without pretending to 
exhaust the subject. 

(Mr. Sypher says: Under the joint opinion of counsel, 
that the books are the best evidence of this fact, I will not 
detnin witness to extend bis answer, but will refer to the book 
in further illustration of this fact at the argument. ) 

Q. Have you discovered any other evidences, in your ex- 
amination of the books, of copying by Thompson from Hub- 


bard? If so, point them out. 
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(Objected to as incompetent and being a mere statement 
of opinion of witness as to what constitutes evidence of a 
material fact in the case. ) 

A. The Thompson book has in many cases followed the 
Hubbard titles of cuts rather than the titles appended to 
cuts inthe original composition—the books in which the cuts 
are assumed to have appeard originally, as for instance the 
Mayhew book, which has been a source of. illustration. 
And secondly in the condensations of quoted matter as ap- 
pearing in the Hubbard book; the same condensations ap- 
pear in. the Thompson book. 

Cross-examined by Mr. Kerr. 

Q. You are in the employ of Mr. Hubbard, are you not? 

Aus. Yes sir. 

Q. How long? 

Ans. Since September, 1880. 

Q. In what capacity ? 

Ans. Office editor. 

Q. You spoke of the matter being copied in the Thomp- 
son book from the Hubbard book. Do you mean to say 
you have knowledge of any matter having been copied from 
one to the other? 

Ans. None whatever from direct knowledge. 

Q. ‘Then what you say is as a conclusion of your exami- 
nation of the two books? 

Ans. Yes sir. 

Q. A mere matter of judgement and opinion ? 

Ans. Yes sir. 

Q. You do know that a great part of the matter con- 
tained in both of these books is not original matter ? 

Aus. Yessir, I have occassion to see a great many of 
the originals. 

Q. And you know that the illustrations in these books 
are not original, but are derived from other books and 


sources f 


Ans. Yes sir. 

Q. <A great number of them ? 

Ans. Yes sir. 

Q. A great majority ? 

Ans. Yes sir, a considerable majovity. 

Q. Do you know that any of the cuts and illustrations 
used in these books are original ? 

Aus. I know that some used in the Hubbard book are 
original. 

Q. Do you know any in the Thompson book that are 
original ? 

Aus. I don’t; I have no knowledge of it. 
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DEPOSITION OF FRANK A. FOY. 


Frank A. Foy, Esq., called by Mr. Sypher. 

Mr. Foy sworn. 

Q. Where do you reside? 

Ans. In Mt. Holly. 

Q). What is your age? 

Ans. In my 27th year. 

Q. What is your business? 

Ans. Attorney-at-law. 

Q. Have you examined the book, popularly known as 309 
Stock Doctor, published by N. D. Thompson & Co. of St. 
Louis in the year 1880, and marked Exhibit Foy A., and 
the book published by N. D. Thompson & Co. in 1882, 
marked Exhibit Foy B., and compared these two books with 
a view of ascertaining the nature of their contents, and if so, 
state what you found in such examination ? 

(Mr. Kerr objects as the books themselves are the best 
evidence as to similarity, as to identity of matter, and as 
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to what they contain. This is the mere statement of a con- 
clusion of witness. ) ‘ 

I have examined the book marked as being published by 
N. D. Thompson & Co., St. Louis, Mo., 1880, the title of 
which is fully set out in paragraph 2 of Bill of Complaint in 
the above case, and marked ‘* Exhibit Foy A.’’ 

I have also examined the book marked as being published 
by N. D. Thompson & Co., St. Louis, 1882, the title of 
which is fully set out in the Bill of Complaint, paragraph 8, 
and marked **Exhibit Foy b.’’ 

Upon comparison of these two books, Exhibits A and B, I 
find that in many portions of the literary matter they are 
identical, and that many other portions of the literary matter 
are substantially the same in both books, and in other por- 
tions the matter in book Exhibit B had the appearance of 
having been altered or paraphrased from the corresponding 
portions in the book, Exhibit A. 

I have indicated by certain marks in the two books the 
portions that are identical, and the portions that are para- 
phrased and substantially identical, that is to say, the por- 
tions that are identical are marked in both books with red 
lines on the margin, and with figures in each book which in- 
dicate the page of the other book on which the same materi- 
als are found. Slight verbal alterations in the matter other- 
wise identical [ have indicated by black pencil memoranda. 

The portions which are paraphrased and substantially 
identical, | have marked with blue lines on the margin, and 
with figures in each book which indicate the page of the 
other book on which the corresponding matter is found. 

I found the same illustrations used in the same order and 
relations to a very great extent in both books. I have indi- 
‘ated by red lines and figures referring to the pages of the 
other book, the illustrations that are used in both. 

[u reference to the plan of the two books and the urrange- 
ment of the materials of which they.are composed, I found 
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them substantially alike. The book, Exhibit A, is made up 
of a series of independent treatises. It comprises ten of 
those treatises or books, each one of which is called a 
‘*Part,’’ and each Part is divided into chapters, and the 
numbering of the chapters in each Part is independent of the 
numbering of the chapters in the previous Parts. The book, 
Exhibit B, is made up also of a series of independent treat- 
ises. It comprises twelve of these treatises or books, each 
one of whichis called a ‘*Part,’’ and each Part is divided into 
chapters, and the numbering of the chapters of each Part is 
dependent of the numbering of chapters in previous Parts. 
In Exhibit B, there are two Parts more than in Exhibit A, 
‘*Dogs’’ and **Bees’’ whieh form the respective subject of 
Parts XI and XII of Exhibit B, not being treated of in Ex- 
hibit A. Exbibit B has about three pages on **Goats,’’ which 
are not treated of in Exhibit B. 

As showing similarity of plans aud arrangements, 1 have 
found the following: Part Ist of Exhibit A is entitled, «*The 
Horse; his History, Breeds, Characteristics and Manage- 
ment.’’ Part Ist of Exhibit B is entitled, ‘‘The Horse; 
History, Management and Characteristics of the various 
Breeds.”’ 

Part IT of Exhibit A is entitled, ‘‘Disense of the Horse ; 
Their causes, How to Prevent, How to Know and How to 
Cure.’ Part Il of Exhibit B is entitled, ‘*Diseases of the 
Horse ; How to Kuow Them, Their Causes, Prevention and 
Cure.’”’ 

Part UI of Exhibit A is entitled, ‘Cattle; listory, 
Breeds, Characteristics and Management.’’ Part Il of Ex- 
hibit B is entitled, ‘*Cattle; History, Managements and 
Characteristics of the Various Breeds.’’ 

Part IV of Exhibit A is entitled, ‘*Diseases of Cattle; 
Their Causes and Prevention; How to Know Them; What 
to Dv.’’ Part IV of Exhibit B is entitled, ‘*Diseases of 
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Cattle; How to Know Them; Their Causes, Prevention and 
Cure.’’ 

Part V of Exhibit A is entitled, ‘*Sheep and Sheep Hus- 
bandry; Origin, Breeds, Characteristics and Manage- 
ment.’’ Part VII of Exhibit B is entitled, ‘*‘Sheep and 
Sheep Husbandry; Embracing Origin, Breeds, Breeding 
and Management ; With Facts concerning Goats:’’ 

Part VI of Exhibit A is entitled, ‘*Diseases of Sheep ; 
Cause, Prevention and Remedies.’’ Part VIII of Exhibit B 
is entitled, ‘*Diseases of Sheep ; How to Know Them; Their 
Causes, Prevention and Cure.’”’ 

Part VII of Exhibit A is entitled, ‘“*Swine; History, 
Breeds, Characteristics und Manavement.’’ Part V of Ex- 
hibit B is entitled, ‘*Swine; History, Management and 
Characteristics of the Various Breeds.’’ 

Part VIII of Exhibit A is entitled, ‘*Diseases of Swine ; 
Causes, Symptoms and Cure.’’ Part VI of Exhibit B is en- 
titled, ‘*Diseases of Swine; How to Know Them; Their 
Causes, Prevention and Cure.’’ 

Part IX of Exhibit A is entitled, ‘*Poultry; History, 
Breeds, Characteristics and Management.’’ Part IX of Ex- 
hibit B is entitled, **Poultry ; History, Management and 
Characteristics of the Various Breeds.”” _ 

Part X of Exhrbit A is entitled, ‘*Diseases of Poultry, 
and Their Remedies.’’ Part X Exhibit B is entitled, **Dis- 
xases Of Poultry; How to Know Them; Their Causes, Pre- 
vention and Cure.”’ 

Further marks of similarity in plan and arrangement may 
be found by reference to the books themselves. 

In the examination which I have made of the literary mat- 
ter of the two books, I found passages in Exhibit B identical 
with passages on the following pages of Exhibit A. viz. : 
Pages, 50, 34, 36, 47, 48, 136, 149, 150, 151, 152, 157, 158, 
159, 168, 169, 170, 185, 186, 436, 439, 440, 441, 449, 454, 
455, 456, 459, 460, 462, 463, 464, 465, 469, 470, 472, 474, 
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479,476, 477, 481, 487, 488, 489, 490, 491, 492, 494, 495, 
496, 497, 498, 500, 501, 502, 503, 506, 510, 511, 512, 513, 
914, 515, 517, 518, 521, 522, 524, 526, 527, 528, 529, 531, 
532, 536, 537, 630, 631, 632, 633, 634, 635, 636, 637, 638, 
639, 640, 698, 715, 716, 734, 748, 749, 952, 954, 955, 956. 

In this evumeration of identical literary matter, there 
should be included the explanations in the chart between 
pages 448 and 449, Exhibit A, (the explanations as well as 
the cuts therein being the same as in chart between pages 
914 and 515 Exhibit B). For marginal references to **B,”’ 
see the above specified matter of ‘*A.’’ 

In the examination of the literary matter, which I made 
of the two books, I also found passages in Exhibit B, which 
had the appearance of being paraphrase or were substantially 
identical with passages in Exhibit A. Such passages I have 
miurked with marginal references to **B’’ on the following 
pages of A; 

28, 24, 25, 27, 29, 31, 32, 33, 34, 34, 38, 47, 58, 49, 60, 
87, 88, 135, 136, 155, 156, 159, 160, 161, 165, 170, 172, 
173, 175, 177, 436, 443, 449, 459, 465, 469, 493, 503, 505, 
509, 526, 531, 629, 630, 633, 699, 715, 733, 634, 767. In 
this enumeration there should be included the explanation 
in chart between pages 33 and 37, Exhibit A, which appear 
substantially the same or paraphrased in chart between 
pages 98 and 99, Exhibit B, the cuts being identical. 

Apart from the above enumeration there are numerous 
instances of verbatim and substantial identity in the head 
lines, title pages, titles to illustrations, &c.; and I will add 
that there are a number of catch words or phrases in Exhibit 
B, which are very strupgly suggestive ofe Exhibit A. 

The examination which I have made of the books was not 
so thorough and minute as would enable me to say that I 
have marked al] the passages that are identical; I have 
marked such passages as I have discovered in the examina- 


tion which I made. 
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In the examination df the illustrations which I made of 
the two books, I found the following illustrations in Exhibit 
395 A appear also in Exhibit B, to-wit: the cuts marked with red 
pencil on the following pages of Exhibit A:—26, 27, 
28, 29, 30, 40, 42, 43, 40, 07, 09, Of, fa, (6, 77, 100, 122, 
123..:125, -1296, 127, 126, 132, 185,. 437, 360; 248, 244, 
145, 146, 148, 151, 156, 162, 163, 164, 166, 167, 171, 172, 
174, 175, 176, 184, 191, 199, 205, 216, 217, 220, 249, 250, 
252, 253, 258, 239, 261, 262, 266, 267, 274, 274, 273, 276, 
978, 280, 298, 299, 303, 
309, 311, 312, 328, 329, 332, 337, 342, 347, 348, 349, 
358, 360, 361, 362, 367, 381, 385, 404, 406, 410, 420, 
24, 425, 426, 449, 401, 403, 404, 408, 461, 464, 466, 468, 
1, 473, 475, 476, 479, 480, 482, 492, 494, 497, 499, 501, 
9U2, 505, 930, 039, 042, 044, 271, O74, O19, O77, 578, 579, 
584, 585, 588, O90, O91, 592, 594, 595, 599, 607, 624, 626, 
630, 632, 645, 667, 668, 681, 695, 698, 716, 717, 718t 
721, 722, 723, (24, 725, 726, 727, 728, 729, 730, 732, 
734, 740, 741, 747, 749, 756, 768, 769, 771, 773, 766, 7 
780, 782, 785, 789, 793, 797, 798, 803, 819, 821 
$25, 828, 829, 830, 831, 832, 833, 834, 835, 836, 837, 838, 
839, 840,841, 842, 843, 844, 846, 847, 849, 850, 851, 852, 
853, 854, 855, BDH, 857, 859, 860, 861, 862, 864, 870, 872, 
873, 874, 875, 876, 877, 879, 880, 881, 882, 883, 884,885, 
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S87, S58, S89, 500, SIL, SYS, 902. In this enumeration 
there should be included the cuts in the chart between pages 
448 and 449, Exhibit A, which (besides the explanations ) 
appear identically the same in the chart between pages 514 
and 515, Exhibit B. 

In the followingeinstances I have found the same illustra- 
tions twice inveach book, viz.: The cut on page 125 and 
the cut on page 126, Exhibit A (see mareinal references. ) 

Iu the literary matter T have found errors in each book as 
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The word ‘*Hayne’’ appears on page 469 of Exhibit A 
aad on page 540 of Exhibit B. It should be ‘*Wayne,’’ ac- 
cording to Allen, from whom the passage purports to bes 
taken (Allen, 147). 

- The word **Dacie’’ on page 474, Exhibit A, and on page 
545, Exhibit B, should be **Ducie,’’ according to Allen, the 
authority quoted. (Allen, 151). ; 

» On page 748 of Exhibit A and on page 848 of Exhibit B 
are the words, ‘‘two first.” Going to **Youatt on Sheep’’.399 
page 57 as the common source. It should be ‘first two.’’ 

On page 749, Exhibit A, and on page 849, Exhibit B, the 
words, ‘‘very much developed’’ are misplaced, as will be 
seen by reference to Youatt as the common authority. 
‘*Youatt on Sheep,’’ page 58. 

On page 734 of Exhibit A and on page 851 of Exhibit B, 
is the word ‘‘secreted.’’ By reference to ‘*Youatt on Sheep,”’ 
page 47, as the common authority, I find that it should be 
‘‘serrated.”’ 

Cross-examined by Mr. Kerr. 330 

Q. Where is your office? 

Ans. At 625 Waluut St., with Mr. Sypher, the attorney 
for complainant. 

Q. How long have you been keeping an office with him? 

Aus. I have been in Mr. Sypher’s office about nine or 
ten munths. I had been working for. Mr. Sypher a consid- 
erable time before that, but was not located in his office. 

Q. About how long have you been working for Mr. Sy- 
as and in what capacity ? 

- Ans. Previous to the nine or ten months above mentioned 394 
I had been employed by Mr. Sypher in the capacity of a 
short-hand writer, and since that time, during the time I have 
been located in his office, both in short-hand and general 
office work. 

Q. And made this comparison, did you, in examination 
of the two books? 
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Ans. Yes sir. 

Q. At the request of Mr. Sypher and under his direction 
and control? 

332 Ans. Yes sir, and for Mr. Sypher’s information, 

Q. Have you any knowledge, from whieh you ean tes- 
tify, that the Thompson book was altered or paraphrased 
from the corresponding portions in the book claimed by. 
Hubbard Bros., otherwise than by having examined the 
same and merely having formed this as an opinion? 

Ans. Novsir. 

Friday, May 11, 1883, 3 o’clock P. M. 

Met pursuant to adjournment. 

Presedt J. R. Sypher, Esq., for complainant and Jas.’ P. 

333 Kerr, Esy., for defendant. : 


FRANK A, FOY, 


DEPOSITION OF F. W. AYER. 


Mr. F. W. Ayer called by Mr. Sypher. 
Mr. Ayer sworn. | 
Q. What is your age? 
Ans. Thirty-five years. 
Q. Your residence? 
‘Aus. Camden. 
- Q.. Your business at present ? 
334 Ans. Advertising agent. 
Q. Were you at any time a member of the firm doing 
business under the name and title of Hubbard Bros. 
Aus. Yessir. 
Q. When did you become a member of that firm? 
Ans. I don’t remember. 
(Y. About when? 
Ans. I was a member for a number of years. 
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~Q. Were you a member in March, 1880? 
Ans. Yes sir. 
- Q... Who at that time constituted the firm of Hubbard 335 
Bros. ? 
Ans. A. H. Hubbard and F. W. Ayer. 
Q. When did you retire from the firm? 
(Ans. I think it was June 27, 1881. 
Q.. State whether you sold your interest, and if so, to 
whom ? 
- Ans. . I sold it to A. H. Hubbard. 
.Q... Have you been a member of the firm at any time _ 
since then? 
Ans. No sir. 336 
Cross-examined by Mr. Kerr. 
Q. What was your interest in the firm of Hubbard Bros? 
Aus. The proportion was two-thirds. 
Q. During all of the time? 
Ans. No sir. 
Q. What was it in March, 1880? 
Ans. Two-thirds. 
(. And continued to be the same up to dissolution? 
Ans. It did. 
Q. You stated you sold out to Mr. Hubbard. Was that 337 
a written bill of sale or an instrument in writing, transferring 
your interest in the assets of the firm to Mr. Hubbard? 
Ans. There was « written agreement of sale. 
Q. Have you that in your possession and under your 
control? 
Ans. I think I have a copy of it. 
Q. Was it executed? 
Ans. I think it was. 
Q.. Will you produce that? 
Ans. I should perfer not to do it. 338 
Q. And do you decline to do so? 
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Ans. Yes sir, under advice of counsel, that is .my 
privilege. 

(). At the time of sale, was an inventory of the assets 
and property of Hubbard Bros. made and a valuation placed 
on the separate items constituting the assets? 

(Objected to as not cross-examination. ) 

Ans. I think Hubbard Bros. made such an inventory on 
the first of March every year; but no such inventory formed 
a part of this agreement. 

Q. Was there such an ascertaining of the value of the as- 
sets on which the basis of the dissolution and your sale to 
Mr. Hubbard, was based ? 

(Objected to as not cross-examination, and as being irrel- 
evant. ) 

Ans. I do not recollect any special inventory. 

Q. Do you know whether a valuation was placed on the 
Stock Book or not? 

Ans. I would only suppose it to be in their regular in- 
ventory, Ist of March. | 

Q. Wasa valuation fixed on it in connection with your sale 
to Mr. Hubbard? 

Ans. No sir. 

Q. Was that taken into consideration ? 

Ans. I don’t remember that it was particularly mentioned. 

Q. Are you familiar with the details of the business 
between Mr.. Hubbard and Mr. Thompson, in connection with 
the Stock Book, from March 30, 1880, up to, say Septem- 
ber, 1880? 

(Objected to as not cross-examination. ) 

Ans. I cannot say that I was. 

Q. Then you did not pay close attention to the details of 
the business of Hubbard Bros., and inform yourself of the 
details in connection with the Stock Book ? 

(Same objection. ) 
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Ans. I didnot. Mr. Hubbard: managed the business.of 
-Hubbard Bros., I was consulted when:he chose ta cousnit 
me,.or. I chose to know. 

Q. Did you take any active part in the control and man- 
agement of the business, in looking after the. detailsiof the 342 
business ? 

(Objected to as not cross-examination. ) 

Ans. The details-of the busines were in Mr.. Hubbard's 
charge. 

Q. Were you informed of the details of the: business. be- 
tween Hubbard Bros. and N. D. Thompson, connected with 
the negotiations for the purchase of this: Stoek Book, and 
the subsequent. correspondence between Mv. Hubbard and 
Mr. Thompson? 

Ans. Toa certain extent. 343 

Q. State to about what extent? 

Ans. That would be a difficult thing to do. I know to 
what extent I heard of them, but.I don’t know to what ex- 
tent, I did not, I avoided—. 

Q.. You stated you avoided without stating what. Be 
kind enough to state what you avoided. 

Ans. I was in a very large business, and I avoided: just 
as.much as possible, the annoying details of Hubbard Bres. 
business. 

Q. And particularly that between Hubbard Bras. and 344 
Mr. Thompson? 

Ans. I did not say that. 

Q. I ask if that is not the case? 

Ans. I would not like to say that. 

Q. Do you decline to answer? 

Ans. No sir. 

Q. Did you ever take the trouble to inform yourself of 
the details of this Stock Book transaction? 

Ans. Only in so far as they were communicated to me. 

Q. By whom? 345 
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Ans. Another difficult question. I was in communica- 
tion with Mr. Hubbard, with the book-keeper,.and with the 
managers of departments. I heard from all of them, some- 
thing of the matter in which they—. 

Q. Did you ever make any special inquiry of the details 
in this matter? 

Ans. I did not. 

Q. Or take the trouble to inform yourself particularly of 
the matter? 

Ans. I said I did not. I think that answers. 

Q. Did Mr. Hubbard ever submit to you, the draft of a 
contract prepared by Mr. Thompson, touching the sale of 
the plates and copyright in this book, and regarding the 
publication of the book by Hubbard Bros? 


Ans. I have a very indistinct recollection of something 
of that sort, but not sufficiently distinct to say anything 


about it. 

4). Then you paid little attention to that matter? 

Ans. I have answered that question above. 

Q. Will you look at this paper marked Exhibit A., and 
tell whether or not Mr. Hubbard submitted that to you, and 
consulted you in regard to the matter? 

Ans. It is not unlikely that he did, but I have not suf- 
ficiently distinct recollection to speak positively. 

Q. Did he submit to you, the draft of agreement pre- 
pared by him, and sent by him to Mr. Thompson? 

Ans. Same answer. iA | 

Q. Were you at that time familiar withthe details of the 
ugreement between Hubbard Bros. and Mr. Thompson, 
touching the purchase of the copyright, plates, etc., of the 
Stock Book, and of the considerations and conditions. con- 
tained in the agreement ? | 

Ans. Iam not now sufficiently familiar to make a state- 
ment of them. 
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@. Were you at that time, at the time the contract was 
sent by Mr. Hubbard to Mr. Thompson, and one by Mr. 
Thompson to Mr. Hubbard? 

Aus. Do you mean the original lead-pencil agreement ? 

Q. I mean the original memorandum of agreement in 
lead-pencil. 

Ans. On Mr. Hubbard’s returt from St. Louis, shortly 
after this agreement was executed, he reported to me the 
substance of it in connection with the general statement of 
the result of his trip West. 

(). Did he show you that pencil memoradum ? 

Ans. I cannot say. 

Q. Did he afterwards show you a contract drawn by him 
with pen and ink, which was sent to Mr. Thonipson, request- 
ing him to sign? 
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Aus. I would not like to say so or not; not because of 3509 


any indisposition to answer, but this is a matter which 
for nearly two years, I have tried to banish from my mind. 

Q. Will you look at the paper marked Exhibit A., 
printed on type-writer, and state whether or not Mr. Hub- 
bard submitted that to you? 

Ans. I have answered. | 

{). Then you don’t know whether he merely mentioned 
the fact, or submitted the paper? 

Ans. Ido not. 

(). Did Mr. Hubbard ever submit or state the proposi- 
tion to you, made by Mr. Thompson, in which he pro- 
posed to leave the matter in dispute between Hubbard Bros. 
and him to your decision or arbitration ? 

(Objected to as not cross-examination. ) 

Ans. I cannot say. 

Q. Have you any recollection of his ever having done so? 

Aus. I have a recollection of some such thing or some- 
bedy, but whether it came from Mr. Hubbard or Mr. 
Thompson, I don’t know. 
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352 Q. In thatconnection, did Mr. Hubbard inform. you of 
the existing state of things between Mr. Hubbard. and Mr. 
Thompson and of the details of the question in dispute? 

Ans. I had a general knowledge of the matter. 

Q. Was that merely a general knowledge: gained: inci- 
dentally, or were you specially informed by Mr. Hubbard of 
the details of the matter? | 

Ans. I had daily interviews with the eoncern there, al- 
most daily at least. I don’t think Mr. Hubbard ever took 
me aside and poured this story into my ears. It. probably 

353 came up from day to day or week to week as Mr. Hubbard 
chose to speak to me. 

Q. Did you give the matter any special attention ? 

Ans. I don’t remember that I did. 

Q. Were you familiar with the correspondence between 
Mr. Thompson and Hubbard? 

Ans. Only in a general way. 

Q. Will you examine that letter marked Exhibit P., and 
state whether it was ever submitted to you or whether you 
ever saw it? 

354 Ans. I have no recollection of ever having seen this let- 
ter before. 

Q. Was not the correspondence between Hubbard Bros. 
and Thompson touching this. matter left exclusively to Mr. 
Hubbard without receiving any attention from you? 

Ans. It never received any particular attention from me. 

Q. Either to the extent of seeing to the letters sent to 
Thompson, or those received from him? 

Ans. I would not like to say that I saw them all; only 
such as Mr. Hubbard thought it important to show me. 

Q. Did you ever consult counsel regarding the state. of 
things existing between Hubbard Bros. and: Mr. Thompson 
touching this Stock Book up to September, 1880? 

(Objected to as not cross-examination, and secondly as 
irrelevaut. ) 
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Ans. No sir. 

Q. Did Mr. Hubbard, at any time, inform you that he 
had up to that time consulted counsel touching the matter? 

Ans. I don’t remember. 

Q. Is it not a fact that you paid very little attention to 
this whole matter? 

Aus. The facts are that there being any disagreement 
between the two was very distasteful to me. I esteemed 
both very highly as friends, and was constantly of the opin- 
ion that an amicable adjustment was going to be worked 
without my interference. We separated before there was 
any occasion to interfer. 

Q. Then you did, so long as you were in the firm, avoid 
this matter of dispute with Mr. Thompson? 

Ans. I cannot say that. 

Q. You mean before any occasion was presented to you 
by Mr. Hubbard and Mr. Thompson? 

Aus. I understood that Mr. Thompson was coming, on 
here, and my expectation was that at his visit everything 
would be settled to mutual satisfaction. 

Q. Now Mr. Ayer, I asked you a question a while ago to 
which I don’t think you have given a direct answer. Did 
you pay any special attention to this matter in dispute be- 
tween Hubbard Bros. and Thompson? 

Ans. I think I have answered that question above. I 
think I said that my knowledge of the transaction was such 
as Mr. Hubbard deemed it important to communicate to me. 

Q. And that alone? 

Anus. I would not like to say that; I might have found 
out some things from hearing others in the office mention 
the matter or incidentally. 

Re-direct examination by Mr. Sypher. 

Q. When you sold your interest in the business of Hub- 
bard Bros., did you include in that sale the Stock Book? 

Ans. Yes sir. 
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Q. Did you retain any interest in the Stock Book? 

Ans. I did not. 

Q. Did you retain any interest in the copyright of the 
Stock Book ? 

Ans. I did not. 


Q. Did you own any interest in the Stock Book or in 
the copyright of the Stock Book at any time in the year 
1882? 

(Objected to as being a question of law and not compe- 
tent. ) 

Ans. I did not. 

Fr. W. AYER. 

(NorE. It is stipulated by counsel, that the Examiner 
shall attach to his original report of testimony, copies made 
by him of the several Exhibits produced in the taking of 
these depositions, and that counsel will have in Court, for 
reference and inspection by counsel on both sides, the origi- 


nals of these papers). 


UNITED STATES OF AMERICA,.) 

EASTERN District OF Missouri. § § wis 

Be it remembered that on this 21st day of August, A. D., 
1883, 1, George Brown, a Commissioner of the Circuit 
Court of the United States for the Eastern District of Mis- 
souri, acting, by consent of parties, in place of L. L. Wal- 
bridge, Special Examiner, did cause to come before me, at 
the office of S. M. Breckinridge, 611 Locust Street, in the 
City of St. Louis, State of Missouri, and between the hours 
of eight o’clock in the morning and six o’clock in the after- 
noon of that day, the following persons: W. S. Bryan, 
George Strassburger and Charles B. Woodward, to be exam- 
ined as witnesses on the part of the plaintiff in a cause 
pending in the Circuit Court of the United States for the 
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Eustern District of Missouri, wherein Alfred H. Hubbard 
is plaintiff, and Nathan D. Thompson is defendant. 
And the said 
W.S. BRYAN, 


of lawful age, being by me cautioned and sworr to testify 
the whole truth, and carefully examined, deposeth and saith : 

Direct examination by Mr. Breckinridge : | 

Q. State your occupation? 

Ans. Publisher and bookseller. ‘ 

Q. With reference to any particular branch of the trade? 363 

Ans. Subscription books. 

Q. Exclusively ? 

Ans. Yes sir. 

Q. How long have you been so employed, Mr. Bryan, 
engagéd ? | 

Ans. I have been in the business about eight years. 

(). Where? 

Ans. 602 North Fourth street, part of the time, and the 
remainder of the time at 418 North Third street. 

Q. All the time in St. Louis? 364 

Ans. Yes sir. 

Q. Have you had any business during that time with 
Mr. Nathan D. Thompson? 

Ans. Yes sir. 

Q. I want to inquire specially of your business with him 
since the 30th of March, 1880? 

Ans. I have had a good deal of business with him since 
that time. 

Q. You have done business with him since that time? 


Ans. Yes sir. 365 
Q. What was the first business done with him after that 
date ? 


Ans. I sold him the plates and copyright of some books 


I was handling. 
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Q. What do you mean by ‘*plates’’—stereotype plates? 

Ans. Yes sir, stereotype and electrotype. 

Q. That is for the letter press? 

Ans. Yes sir. 

(Q. Electrotype plates for illustrations ? 

366 <Ans. Yes sir. 

Q. Of a book, what book? 

Ans. It was a book entitled ** Life and Adventures of 
Frank and Jesse James.’’ 

Q. Whose name was upon the title page—I speak now 
for identification—as the author? 

Ans: J. A. Dacus. 

Q. Do you happen to have with you a copy of it? 

Ans. No, I have not a copy of the book with me. 

Q. Can you furnish me, as an Exhibit to your deposi- 

367 tion, a copy of the book; we would expect to pay for it. 

Ans. It is rather doubtful; I don’t think I have a copy 
of the book on hand: I can look when I go back to the 
office. 

Q. If you do I will be very much obliged. 

Ans. I will see if I can find one. 


(It is agreed that if the copy is produced it is to be 


attached as an Exhibit. ) 


QM. How soon after the 30th of March, 1880, was this 

sale made to Mr. Thompson? 
368 Ans. It was made in May, in 1880. 

Q. Do you remember the date in May? 

Ans. No; not the exact date; I thought I had the con- 
tract, but I could not find it; it was in May, 1880. | 

(). Have you looked for that contract ? 

Ans. Yes sir. 

Q. You think it is still in existence? 

Ans. No: I think I have destroyed it, the terms having 
been complied with. : 
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Q. Have you made a careful and thorough search for it? 
Ans. Yes sir. } 369 
Q. Where you thought it, most + likely to be? 
Ans. I have looked through all my papers; I have not 
got it. 
Q. You think it was destroyed? 
Ans. Yesvsir. 
Q. Because it was complied with, and you supposed 
there was.no.reason for keeping it? : 
Ans. There was no reason for keeping. it. 
q. Be kind, enough to state, as accurately as you ean, 
the contents of that contract, made in May, 1880, w ould you 370 
say before or after the fifteenth? | 2 
Ans. ,.It was.before the fifteenth. 
Q. Before the tenth? 
Ans...; Ithink it was. about the first. 
Q. About the first.of May, 1880? 
Ans. Yes sir. 
Q. Will.you be kind enough to state the contents of 
that destreyed contract ? 
Ans. I transferred such business, asf had at that time to 
Mr. Thompson. - | 3 371 
Q. All your business? : 
Ans. Yes sir; including the copyright and plates of this 
particular book, ore is the. Life of the James Boys, 
Q. That was a book of how many pages? 
Ans. About 500 pages. 
Q. How many illustrations? 
Ans: . Some thirty or forty. 
Q. How long had it been published at the time you made 


, 


this sale? 
Ans. About eight months: 372 
(J: .How many copies about, had been sold, published by 


you i 
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Ans. I don’t remember precisely ; I think we had sold 
from ten to fifteen thousand copies, perhaps. 
Q. Was it a book in full tide or had it been a little ex- 


hausted ? 
Ans. It was runuing pretty well, about as well as it ever 


had. 
Q. Can you state the rate about per month? 
373 <A. No sir, I could not. 
Q. Would those figures you have given indicate about 
the rate per month? | 
Ans. Yes sir; perhaps they would, but the first part of 
the period they didn’t sell very much; it was only toward 
the latter part it began to sell much. 
Q. Before it became fully known; its flush times were 
since you sold to Mr. Thompson? 
Ans. I had been advertising extensively; I turned it 
_ over to him and that advertising began to count. 
374 Q. What else did that contract cover? 

Ans. It only covered the general agency to one other 
book, a book called ** Mother, Home, and Heaven,’’ I was 
selling for a house in New York. 

Q. You didn’t own the stereotype and electrotype plates 
of that book? | 

Ans. Nosir. 

Q. You had a contract with the publisher in New York; 
what publisher? 

Ans. E. B. Treat of New York. 

375 Q. Do you remember his location there? 
Ans. Yes. Moved since then; I don’t know what his 
locution was. 
Q. He was then in the same business, was he? 
Ans. Yes sir, in the same business. 
Q. You had a contract with him for the sale of this? 
‘Ans. It was just a verbal agreement, an arrahgemeéent 
between us for the sale of the book. 
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Q. What was the agreement? 

Ans. I was to advertise and— 

(Counsel for defendant objects as incompetent, being wa 376 
agreement between parties not parties to this suit.) 

Q. The contract was what? 

Ans. The contract was, I should handle the book as 
general agent for Mr. Treat, sell as many as I could at a 
stipulated price; that was all there was about it. 

Q. What was that price? 

Ans. The price was sixty per cent. discount from the 
retail price of the book; then I had five per cent. for cash. 

I paid him cash; got sixty and five per cent. discount. 

Q. Do you remember the price uf the book? 377 

Ans. The price of the book was $2.75 retail. 

Q. From that you had a discount of sixty and five? 

Ans. Yes sir. 

Q. Had this contract any territorial limit? 

Ans. . No special territorial limit; I was not to go into 
the field occupied by his Chicago house ; that was the only 
limit. | 

Q. What field was that? 

Ans. North and west of Chicago. 

Q. You were at liberty to sell everywhere else? 378 

Ans. Yes sir. 

Q. As to that book, was it in the first flush also? 

Aus. Well, I had advertised the book a good deal; it 
was running pretty well. 

Q. Advertised it at your own expense? 

Ans. Yes sir. 

Q. Besides the advertising done by Treat, the pub- 
lisher ? 

Ans. Yes sir. 

Q. That was running well also? 379 

Aus. Yes, that was selling pretty well. 

Q. Can you give me an idea? 
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Ans. No sir; I have no-idea how many I sold; [had 
only been handling it two. months; .I think, perhaps,.I had 
sold a thousand or more cypies in ‘that time. 

Q. In.about. two, months? 

Ans. Yes sir. | 

Q. It was being advertised extensively through all the 
ordinary channels of that sort of work? . 

380 Ans. I had advertised it pretty, extensively. , 

Q. Do you consider that .a successful publication or 
not ?; 


Counsel fot defendant objects as incompetent, and as 
calling for the conclusion ‘of the’witness, not a fact. 


Ans. I thought it was a pretty fair success for the time 
I had been h: undling the book. 

QM. How did that compare with the James book ? 

Ans. Didn’t sell so well as that. 

Q. What do you mean by speaking of advertising the 

381 book ; what methods had you adopted for " advertising 
of these books? — : 

Ans. I advertised in the newspapers, and. sent out cir- 
culars, posters, through the country. | | 

Q. Those were three modes? 

Ans. Yes sir. 

Q. Besides that, it was in the hands of agents? 

Ans. Yessir, I was advertising for agents.; that is the 
way we sell our books; we advertise for agents, and pl: ce 
the book in their hands, and, they c UNVASS for us. 

382 Q. These agents were at that time canvassing ? 
Ans. Yes sir. | 
Q. Have you any recollection oss many ? 
Ans. No sir, [ have no recollection whatever. 
Q. Cuan you give me any approximation of the number? 
Ans. I could not do that; I have a book from which I 
could get the number, but I didn’t bring it with me, 
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Q. Ten—fifteen—twenty-five? 

Aus. Wouldn’t be a great many more than that. 

Q.. IT only want to get some approximate idea? 

Ans. We must have had in the neighborhood of five 
hundred, I think. 

Q. In the neighborhood of five hundred ? 

Ans. For that book, and perhaps double the number 
for the James book. 

Q. These agents made their compensation always, as I 
suppose, out of the sales of the book, did they not? 

Aus. Yes sir. 

Q. About what rate of compensation were they getting? 

Aus. About forty per cent. from the retail price. 

Q. Forty per cent. on the retail price? 

Ans. Yes sir. 

Q. Now, can you tell me, Mr. Bryan, how many copies 
of *‘Mother, Home and Heaven’’ you turned over to Mr. 
Thompson? 

Ans. No sir, [ don’t remember; very few though ; I had 
a very small stock on hand. 

Q. The effect of the contract was just to transfer to him 
all your right under the agreement with Mr. Treat? 

Ans. Yes sir. . 

Q. Which permitted him to order as he needed? 

Ans. Yes sir. 

Q. In the case of the James Boys, do you remember 
how many you turned over to him? 

Ans. I think I tarned over about two thousand. 

Q. Bound and ready for delivery ? 

Ans. Yes sir. 

Q. Were there any sheets unbound? 

Ans. Yes sir, there were some sheets unbound, I don’t 
remember how many. 

Q. You mean the two thousand to cover all? 

Ans. No, that two thousand covered the bound books. 
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Q. About how many sheets were there do you think? 

Ans. I could not say, several hundred. 

Q. And in addition to that you turned over to him the 
stereotype plates of the book, and the electrotype plates? 

Ans. Yes sir. 

Q. And he became the owner thenceforward of the book, 
entire? 

Ans. Yes sir. 

387 (Objected to as leading. ) 

Q. What else was there sold to him besides this you 
have already spoken of? 

Ans. Nothing else. 

Q. That was your sole stock in trade? 

Aus. Yes sir, I sold him all my business, whatever that 
might be. A person in business will sometimes get orders 
for books he is not handling. This sale included all my 
business that might come to me from these two books, or 
any other. We occasionally get orders for books we are 


not handling; it was just the sale of my business as it 


388 
stood. 


Q. Your business after the sale was made, as he knew, 
was not to be the publication and sale of subscription 
books? 

Ans. Yes sir. 

Q. You sold him the material—which was the principal 
part of your business—and the goud will? 

Ans. Yes sir. 

(Counsel for respondent objects as leading. ) 

3g9 ©69Q-. What were the conditions of the sale? 

Ans. There were no conditions, except Mr. Thompsun 

paid me cash. 


Q. He paid you a limited sum in cash for the purpose ? 


Ans. Yes sir. 
Q. Did he move into your place of business? 
Ans. No sir, 
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Q. He transferred the material to his own? 

Ans. Yes sir. 

Q. Was it part of the undertaking you were to go out of 
business ? 390 

Ans. Yes sir, I went out of business. 

Q. And remained out how long? 

Aus. Until about January. 

Q. Until about January of the following year? 

Ans. Yes sir. 

Q. You were not obligated to stay out, but only to go 
out then? 

Ans. I sold all the business I had on hand at the time, 
but didn’t obligate myself not to énter into the business. 

Q. Did you obligate yourself not to sell ‘‘Mother, 39] 
Home and Heaven,’’ or the James Boys Book again? 

Ans. Unless I bought them from him; I could buy 
them from him. 

Q. Unless you bought them from him, you were beund 
not to deal in them? 

(Counsel for defendant objects, as calling for the conelu- 
sion of the witness on the construction of a contract; let 
him state the agreement. ) 

| Witness: There was no agreement on that point. 

Q. As a fact, have you ever dealt in either of those 392 
books since? 

Ans. Yes sir, I bought a few copies from Mr. Thomp- 
son. | 

Q. Have you dealt in them otherwise, either of them? 

Ans. Nosir. I would like to correct one statement, that 
he paid me cash; he paid me within a month in cash. 

Q. Will you please state, if you have no objection, 
what he did pay? 

Aus. He paid me $2000. 

Q. That was the entire purchase price? 393 

Ans. Yes sir. 
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Q. You didn’t remain in business with Mr. Thompson ? 

Ans. No sir. 

Q. Have you any knowledge of your own as to the 
measures which Mr. Thompson took to make sales of these 
books and to press them upon the market? 

Ans. No sir, I have not any positive information about 
it, about his methods. 

Q. Has he talked with you about it? 

394 Ans. No sir. 

Q. Do you know what he did, in order to promote the 
sale of these books? 

Ans. No, I don’t know anything about that; I have no 
means of knowing. 

Q. Do you know they were sold, did it come to your 
knowledge in any way? 

Ans. ‘Not positively; I know he sold some copies, of 
course. 

Q. Your attention was directed in other ways? 

395 Ans. Yes sir, in other directions. 

Q@. You sold out and had no farther interest iu the 
matter? 

Ans. Yes sir. 

Q. How long were the negotiations with Mr. Thompsod 
for the sale of these matters to him? 

Ans. Some time; I think perhaps a couple of weeks. 

Q. Then the contract was made? 

Ans. Yes sir. 

Q. You had no other publications of your own? 

396 Ans. Nosir. 

Q. And these two books constituted the chief part of 
the business you sold? 

Ans. Yes sir. 

Q. Did that carry with it all these outstanding agencies ? 

Ans. Yes sir. 
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Q. After the date of this contract, whatever profit 
there was on them under the contract went to Mr. Thomp- 
son? 

Aus. Yes sir. 

Q. All settlements up tothe date of the contract were 
made with you? 

Ans. Yes sir. 

Q. How long have you been in this business ? 

Ans. About eight years, I stated in the examination. 

Q. Habits and customs grow up in all these branches of 
business, and I would like to ask you, Mr. Bryan, with ref- 
erence to this, whether there is any custom concerning 
which you ean speak, bearing upon the right of a party who 
has sold stereotypes and electrotypes to take copies from 
them after the sale and before the delivery, in the absence 
of any right to do so stipulated for between the parties? 

(Counsel for defendant objects as leading, and as calling 
for a conclusion of law, and if asked for the purpose of es- 
tablishing a custom, the proper foundation has not been laid 
for any such question. ) 

Ans. I don’t know of any custom that would be covered 
by that question. : 

Q. Do you mean you know of no custom that would 
authorize that use of the plates, stereotype or electrotype, 
in the absence of an agreement? 

(Counsel for defendant objects as: before. ) 

Aus. If I sold a set of plates to another person, I would 
not consider myself— | 

Mr. Kerr (interposing): I object to the witness stating 
what he would not have done. 

Witness: I don’t thoroughly understand the question any- 
way; do you mean after I had sold these plates, had I a 
right to go and print other books from them ? 

Q. Yes. 


Ans. No Sir. 
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(Counsel for defendant objects as being a conclusion of the 
witness as to a legul right, and incompetent for that 
reason. ) 

Q. I mean by my question to cover this case, whether, 
after plates were sold, electrotype plates, for instance, the 
seller would have a right, in the absence of an agreement ac- 
cording to established usages, to make copies of them for 
the purpose of re-producing them for his own use? 

Mr. Kerr: I object as a conclusion of law. 

401 Ans. Under my contract I would not have had the right 

to use the plates for that purpose. ; 

Mr. Kerr: I object as being a construction placed on a 
contract by the witness, which is a question of law. 

Q. Was there anything in your contract on that subject ? 

Ans. No sir. 

Q. Then, if I understand you, you mean to say that in 
the absence of any direct agreement authorizing the seller to 
use the plates after the sale, he would have no right to use 
them for any purpose? 

4092 Ans. Yes sir. 

(Counsel for defendant objects as before. ) 

Witness: I had made an outright sale to Mr. Thompson, 
and didn’t consider I had any more property right in the 
plates. 

Q. Therefore you thought you had no right to use them 
at all? 

Ans. Yes sir. 
(Counsel for defendant objects as before, and because it is 
calling fur the opinion of the witness as to the construction 
403 of a contract. ) 

Q. Lask you again, Mr. Bryan, as a person experienced 
in this branch of business, whether there is any usage in this 
business, or custom by which the seller of electrotype plates 
has a right in the absence of specific agreement to that end, 
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to make copies of them after the sale, for the purpose of re- 
producing them for his.own use. 

( Counsel for defendant objects because that is a conclusion 
of law, and if it is sought to establish a custom, facts must 
be shown from which a custom would be inferred and a con- 
clusion drawn by the Court. To ask for the conclusion of 404 
the witness ts incompetent. ) 

Ans. I don’t know of any such custom. 

Q. That I may be sure I understand the mode of doing 
this business, after you sold to Mr. Thompson your business 
and these two books, the ‘Life of the James’’’ and 
‘‘Mother, Home and Heaven,’’ to whom would these agents 
in the field have to apply by correspondence or direct appli- 
cation, for the books and advertisements and advertising 
matter for the same? | 

(Counsel for defendant objects as calling for the conclu- 405 
sion of the witness as to whom they should apply to; let the 
witness state the terms of the contract. ) 

Witnes: As I said before, I bad done a good deal of ad- 
vertising on these two books; of course, applications that 
‘ame from that advertising were adressed to me, and my 
mail was turned over to Mr. Thompson, but as soon as the 
change could be made known, the agents addressed to him, 
of course. They were notified when the business was turned 
over to him; I did that myself. 

Q. Asa part of the result of your contract? 

Ans. Yes sir, I sent a circular to my agents notifying 
them I had sold my business to Mr. Thompson, and they 
should address him in the future. 

Mr. Kerr: How were these notices sent ; were they in writ- 


406 


ing or in print? 
Ans. Printed notices. 
Mr. Kerr: The contents of that notice is objected to as 


not being the best evidence. 


407 


408 


There was nothing in the contract about it, however. 
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Q. After these notices had been sent, Mr. Bryan, and a 


reasonable time had elapsed, were applications any farther 
made to you? 


Ans. I think they continued to‘come in my name for 


some little time, but my mail was all transferred to Mr. 
Thompson during this time. 


Q. By whom were these notices printed, by you or Mr. 


Thompson ? 


Ans. Printed by me. 
Q. At your expense? 


Ans. At my expense. 

@. Do you happen to have them? 

Ans. No, I have not a copy. 

Q. Could you lay your hand on them? 

Mr. Kerr: I will supply you with one. (Paper pro- 
duced. ) a 


Q. Is this the paper? 
Ans. Yes, that is a copy of the notice. (Paper was 


marked, ‘*Bryan 1’’); witness says: I make this paper an 
exhibit to my testimony; this is the notice to which I al- 
409 luded to as having been printed and sent out by me. 


Q. Those were printed by you and at your expense? 
Ans. Yes sir. 

Q. Atthe request of Mr. Thompson? 

Ans. No, I did it voluntarily ; I offered to do it. 

Q. Deeming it your duty under the contract? 

Ans. Yes sir. 

(Counsel for defendant objects as leading, and as being an- 


other construction of the contract by the witness. ) 


Witness: [Excuse me ;-you asked me, did I do it because 


410 I understood it to be a part of the contract. 


Q. I meant tosay, did you do it because you considered 


it your duty under the contract ? 


Ans. I did it voluntarily, because I thought it was right. 
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Q. Into what business did you go? 

Ans. I went into the sewing machine business, tempor- 
arily. | 

Q. You remained in that and went into the publishing 
business again in the following January ? 

Ans. Yes sir. 

Q. And have been in it ever since ? 411 

Ans. Yes sir. 

Q. Publishing what class of books? 

Ans. Subscription books, same as I had been publishing 
before. 

Q. Can you name to me those that you published? 

Ans. I published one called *‘Border Outlaws,’’ another 
‘‘Heroes of the Plains,’’ and another ** Mysteries and Miser- 
ies of America’s Great Cities,’’ and Russian Nihilism ;’’ that 
is all, I believe. 

Q. These are all running now? 412 

Ans. Yes sir. 

Q. Have you had anything to do, Mr. Bryan, with the 
sale of this ‘‘Live Stock Doctor’’ ? 

Ans. No sir. 

Q. You don’t happen to sell any of those through your 
agencies ? 

Ans. No. 

Cross-examination by Mr. Kerr, for defendant. 

Q. Mr. Bryan, do you remember at the time of the pur- 
chase of the plates of the two books sold by you to Mr. 413 
Thompson, in 1880, that it wae agreed and understood be- 
tween youand Mr. Thompson that he would not undertake 
to push the sale of these books? . 

(Counsel for plaintiff objects, unless it intends to elicit 
mutter contained in the contract. If it was apart of the 
contract, let it be proved as part of it; if it was not a part 
of the agreement, it was not merged in the agreement and 
is no part of it.) 
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Ans. Yes, he said he could not push them, that he had 
414 other matters in hand, and I told him that they needed no 
pushing, that I had already done that. 

Q.. He did refuse to push the sale of these books, did he? 

Ans. Yes sir. 

Q. From the outset? 

Ans. Yes sir. 

Q. That was a part of the agreement and contract’ be- 
tween you and him, that he would not undertake to push 
them? 

Ans. That was part of the general understanding ; it 

415 was not in the written contract that I remember: 

Q. Was there such an agreement between you and him 
aside from the written contract, that he should be under no 
obligation to push the sale of those books? 

Ans. Yes sir, that was the distinct understanding; he 
would not take them under any other consideration. 

Q. What was the value of the plates that you sold Mr 
Thompson? 

Ans. Just the bare plates? 

Q. The plates themselves? 

416. Ans. I suppose they were worth about a thousand. dol- 
lars. 

Q. You sold him the plates of only one book, that is 
the plates of the James Boys Book, they were worth 
about a thousand dollars? 

Ans. Yes sir, I should think it would take about a thou- 
sand dollars to make the plates, therefore they were worth 
about that. 

Q. You stated in your direct examination you sold and 
delivered to him two thousand copies of the ‘‘James Boys”’ 

417 Book bound, ready for sale? 
Ans. To the best of my rec ollection, yes sir. 


Q. What was the value per copy of ‘the ‘James Boys’’ 
Book ? 


es 
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Ans. They were worth an average value perhaps of -80 to 
90 cents a copy. | 

Q. . How many copies unbound did you sell and deliver 
to him? | 

Ans. I don’t remember; several hundred; that is the 
nearest I could come. 

@. As many as five hundred, do you suppose? | 418 

Ans. My impression is there was not that many. 

Q. Approximate it as near as you can. 

Ans. | would say between three and five hundred. 

(J. What would be the value, per copy, of the unbound 
copies ? : 

Ans. They would be worth the same as the other, less 
sixteen or twenty cents a copy, that he would have to pay 
for binding. 

Q. How many copies of the book, “Mother, Home and 
Heaven,’’ did you sell and deliver to Mr. ‘Thompson ? 419 

Aus. I have no recollection how many I did deliver to 
him of that book. 

Q. Can you approximate to it? 

Ans. No sir, I could not. 

_ Q. Was there any other material on hand you sold and 
delivered to him? . 

Aus. Yes sir, there were some small pamphlet books, I 
didn’t consider of any value hardly; perhaps a thousand or 
fifteen hundred. , 

Q. Books that were for sale? ; 490) 

Ans. Yes sir, they had been for sale; we sold very few 
of them. 

Q. What would the material in those books be worth? 

Ans. The material would be worth a couple of hundred 
dollars I guess, two hundred dollars. 

Q. That is of these miscellaneous books ? 

Ans. Yes sir. 
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Q. Was that all that was sold and delivered to Mr. 
Thompson ? 

421 Ans. Except the good will of the businessand the agents ; 
that was worth more than the material. 

Q. Thereupon Mr. Thompson stated to you he would 
merely fill orders, and would not undertake to push the 
books? | 

Ans. Yes sir, and the agents I turned over to him. 

Q. Then the material you actually delivered and sold to 
Mr. Thompson, was of at least the value of the amount paid 
by him for the property sold to him? 

Ans. I considered it worth more than he paid to me. 

422 Q. Then, Mr. Bryan, the material actually turned over 
to Mr. Thompson, was of a value equal in amount without the 
publication of the other books, to the amount which Mr. 
Thompson paid you for the subject matter of the sale? 

Ans. Yes sir. 

Q. At that time, were not these books virtually sold by 
agents in your employ? 

Ans. I think so, yes sir, they were making orders right 
along, and had reported so many sold. 

Q. Don’t you remember it was stated to Mr. Thompson 

423 by you, you had reports of sales from your agencies suffi- 
cient to .xhaust the entire stock? 

Ans. Yes sir, I made that statement to him; it was one 
of the considerations of the sale. 

Q. You were engaged at the time also ia selling Bibles, 
were you not? 

Ans. Yes sir, I had a few agents selling Bibles. 

Q. That you turned over to Mr. Thompson also? 

Ans. Yes sir. 

Q. . For whom were you selling Bibles? 

494 Ans. I don’t just now remember; my impression is it 
was Mr. Hubbard. 

Q. Of Hubbard Brothers, of Philadelphia? 
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Ans. Yes sir. 

q). Or rather for that firm ? 

Ans. Yes sir. 

Q. What was done with that Bible trade? 

Ans. I turned that over to Mr. Thompson also. 

Q. Had you, before that time, been handling Bibles of 
any other house? 

Ans. I handled some of the National Publishing Co.; 425 
I wouldn’t like to answer positively on this Bible question 
without examining my books to see where l did get the 
Bibles. 

Q. Were you under contract with the Hubbard Brothers 
to handle their Bibles, or did you merely procure them from 
Hubbard Brothers, and sell them as you might have demand 
for them? 

Ans. I had no special contract; I just bought them as 
merchandize, to sell them ugain. 

Q. From any party you might get them to the best ad- 426 
vantage? 

Aus. Yes sir. 

Q. Do you know of Mr. Thompson’s ever having pushed 
this book, as purchased of you in the year 1880, or prior to 
September 1881? 

Ans. No sir, I have no knowledge of his publishing it. 

Q. During that time, where did you get your mail? 

Ans. I got my mail at his office. 

(J. At the office of N. D. Thompson? 

Ans. Yes sir. | 427 

Q. You know nothing of his ever having pushed any of 
these books he obtained from you? 

Ans. No sir, I knew nothing about that. 

Q. There was no undertaking on your part with Mr. 
Thompson, not to go into the publishing business again, was 
there? 

Aus. No sir. 
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Q. Merely that you were going into another business? 
Ans. Yes sir; that was understood; he knew what I was 
428 going into. 7 

Q. Your agreement with Mr. Treat, for the sale of the 
book, **Mother, Home and Heaven,’’ as to the price of the 
book, what was the difference between that price and the 
regular wholesale price, at which the booas were furnished 
to general agents, or to persons taking them in large quan- 
tities ? 

Ans. I don’t know anything: about that; I only know 
this was a special arrangement between myself and Mr. 
Treat. What arrangement he may have had with other 

429 general agents I don’t know anything about. 

Q. Mr. Bryan, what do you understand by ‘** pushing’’ 
the sale of books. The word has been used in your deposi- 
tion ? 

Ans. To advertise them.in newspapers, and send out cir- 
culars and posters through the country. 

Q. Also to employ agents? 

Ans. That is done for the purpose of employing agents, 
to secure the name of agents and making contracts with 
them. 

430 . Mr. Thompson refused to do any of these things? 

Ans. Yes sir. 

Q. Only to fill orders that might come in pursuance to 
advertising which you had done? 

Ans. Yes sir. | 
Q. And that was the only method in which he would un- 

dertake to carry on this business? 

Ans. Yes sir; he would not consider a proposition for a 
trade in any other way, until I convinced him that sufficient 
advertising had been done to sell the stock I had on hand, 

431 and more perhaps. 
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Q. At the time of this sale, Mr. Bryan, had you made a 
contract with a Chicago house for the publication of the 
James Boys Book, or its manufacture? | 

Ans. I think I had, yes sir. ) 

Q. Is that contract in writing? 

Ans. I think just letters passed between us. 

Q. Have you preserved those letters ? 

Ans. No, I have not. 

Q. Do you know where they are? 

Ans. No sir, I could not tell you. 

Q. Do you know whether they have been destroyed or 
not? 

Ans. My impression is, I turned them over to Mr. 
Thompson, because having sold the business, he was inter- 
ested in it. : 

Q. How were these books to be manufactured under 
this contract ? 

Ans. They were to take the plates and furnish paper 
and do the printing and binding atso much a copy; I don’t 
knew just now at bow much a copy; there was a stipulated 
price, however, per copy. 

Q. That contract had already been entered into before 
the sale to Mr. Thompson? 

Ans. Yes sir. 

Q. Were you bound to order any specific number to be 
manufactured ? 

Ans. No sir; I don’t think there was any agreement in 
regard to the number. 

(The above questions, so far as they call for the contents 
of the letters which witness has stated he thinks were deliv- 
ered by him to Mr. Thompson, are objected to by counsel 
for plaintiff, because the letters should be produced, or their 
absence accounted for. ) 

Mr. Kerr: The absence of the letters will be accounted 
for. 
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Re-direct examination by Mr. Breckinridge: 

Q. This statement of Mr. Thompson’s to you, as to his 

intentions, was not part of the contract, was it? 

Ans. It was outside of the contract. 

435 Q. Outside of the contract? 

Ans. Yes sir. 

Q. It was talk between you and Mr. Thompson before 
the contract was entered into? 

Ans. Yes sir. 

Q. It didn’t enter into the contract at all? 

Ans. Not into the written contract; it was just an 
agreement. 

Q. Was it an agreement in writing? 

Ans. No sir. 

436 Q. Hésaid what he intended to do, and you had no ob- 
jection, was that the amount of it? 

Ans. When I first approached him in regard to buying 
out my business, he said he could not take it because he 
didn’t have time to push it. I told him [ had already done 
all the pushing that was necessary on it, and it was under 
that consideration he bought me out; he said he could not 
push it any more. 

Q. That he understood it hadbeen put upon the market, 
and now the crop was to be harvested? 

437 Ans. Yessir. 

Q. And when he understood that, he was willing to pay 
for it? 

Ans. Yes sir. 

Q. Was he at liberty to publish as much as he liked of 
the James Boys Book? 

Ans. Yes sir. 

Q. Do you know how much he did publish? 

Ans. No sir; I don’t know anything about that. 


Q. The arrangement was made with the manufacturer, 
438 the printer and binder in Chicago? 


Z00 
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Ans. Yessir. 

Q. And he could simply order if he liked, under your 
agreement with them? | 

Ans. Yes sir. 

Q. Did youturn overto him, when you made this agree- 
ment with him, a list of your agents, canvassers? 

Ans. Yes sir. 

Q. May I ask what was your motive for selling, Mr. 
Bryan? 

Ans. I wanted to go into another business, 439 

Q. I don’t know that I quite understand the matter. 
The price at which you sold to Mr. Thompsen appears: to 
have been quite low? | 

Ans. Yes sir. 

Q. You had your canvassers in the: field? 

Ans. Yes sir. 

Q. They had advertised your book; you had some two 
thousand bound books on hand of the James. Book, and 
some hundreds in sheets? 

Ans. Yes sir. 440 

Q. And at liberty to order for “ Mother, Home and 
Heaven,’’ as’ you liked; now, what was the motive for 
selling it? 

Ans. The motive was, I wanted to go into this other 
business I spoke of; I had engaged to go in it imme- 
diately ; I had no time to dispose of this stock myself. 

Q. All your arrangemerts had been made for selling, 
and all you had to do was to sit still and let the money come 
back ? 

Ans. I didn’t have time to: sit still and:collect the money 441 
as it came back. 

Q. You were in a hurry for money? 

Ans. I was in a hurry to get out of that business and 
into the other ; I had to go East to see about manufacturing 
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of these sewing machines; I had not time to wait to close 
up my publishing business. 
Q. You could not have had that done by any represen- 
tative for you here? 
Ans. I had no representative at all; I intended to do my 
442 work myself. 
Q. Mr. Thompson happened to be there and was the 
lucky purchaser? 
Ans. No sir; I went with him. 
Q. He was a lucky purchaser? 
Ans. I suppose so; he got his money back anyway. 
Q. More too? 
Ans. I never asked him whether he ever got any more. 
He told me, though, that the books sold better than he expect- 
ed, and he got his money back sooner than he thought he 
443 would. 
Q. Made no complaint of you? 
Ans. No. 
Q. Didn't tell how many more of the James Books he 
had published ? 
Ans. No, I don’t think he told me. 
Q.. Didn’t he tell you that he had published any? 
Ans. Not that I remember; I don’t think we ever con- 
versed on that subject: 
Q. Who were the Chicago publishers? 
444 Ans. Donahue and Hennebery. 

Mr. Breckinridge: If you happened to find the contract, 
I would be glad you would hand it to Mr. Brown. 

Mr. Kerr: If he finds it you have no objections ? 

Mr. Breckinridge: If he can find the copy of that book, I 
would be glad. 

The witness, before signing the deposition, desires to add, 
that at the time of the giving of the same, he understood 
question No. 118, (page 10) on direct examination, to refer to 
stereotypes or electrotypes of reading matter, and not to 
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stereotypes or electrotypes of cuts or illustrations, and he 445 
desires to state, as part of his testimony, that there is a cus- 
tom in regard to illustrations as indicated in said question. 


W. 5S. BRYAN. 


W.S. BRYAN, PUBLISHER ann BOOKSELLER. 
602. N. FourtH STREET, AND 
603 N. Tuirp STREET, 
ST. LOUIS, April 19, 1880. 
NOTICE. 

I have this day sold to Messrs. N. D. THOMPSON & 
CO., 520, 522, and 524 Pine Street, St. Louis, my entire 446 
book business. All agents who have heretofore been deal- 
ing with me will in future be supplied by them on the same 
terms and conditions ; and all letters, inquiries, applications, 
etc., in regard to books that I have been handling, must be 
sent to them. 

I have decided to quit publishing, for the purpose of en- 
gaging in another line of business, and I desire here to ex- 
press my warmest thanks to all with whom I have had 
business transactions as a publisher, for their uniforn kind- 
ness towards me. 447 

Agents who have canvassed for me will find Messrs. 
Thompson & Co., prompt, reliable and accomodating, and 
they will carry out to the letter every promise I have made 
to agents and others. 

With the best wishes for the success of all my old friends, 

I am, 
Very Respectfully, 
W.S. BRYAN. 
“BRYAN 1.” 
Aveust 21, 1883. G. Brown. | 448 
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DEPOSITION OF CHARLES B. WOODWARD. 
And the said 


CHARLES B. WOODWARD. 


Of lawful age, being by me cautioned and sworn to testify 
the whole truth, and carefully examined, deposeth and saith : 
Direct examination by Mr. Breckinridge. 


Q. Please tell me what your occupation is? 
Ans. [ama publisher’s manufacturer. 
Q. That includes what? 
449 Ans. Manufacturer of books. 
Q. Printing? 
Aus. Printing and binding. 
Q. Not stereotyping? 
Aus. Nosir. 
Q. Not electrotyping? 

Ans. Nosir. 

Q. Printing and. binding? 

Ans. Printing and binding. 

Q. For any particular class of books or book dealers? 

450 Ans. Well, for the trade, more particularly forthe trade; 
occasionally I would bind a book for an individual, preacher, 
or something of that kind. : 

Q. For any particular branch of the trade? 

Aus. We bind books for the publishing trade. That 
means, in this Western country, for the subscription publish- 
ing trade. 

Q. In other words, that is your principal business? 

Ans. Our principal business is printing for the trade, I 
don’t say we manufacture exclusively publishing work ; we 

451 do a great deal of work for printers, print a great many 
journals, magazines, a great many trade publications, price 
lists, ete. 


Q. Circulars for advertising and all that? 


BA Reba sts; 


Ans. If it was a regular journal, if it goes through the 
post office as second class matter, they generally call it pub- 
lications. 

Q. What is the name of the firm? 

Ans. Charles B. Woodward & Co. 

Q. Have you done any work for Mr. Thompson, Nathan 
D. Thompson, defendant in this case? 

Ans. Yessir, Mr. Thompson is a patron of ours. 

Q. Did you in the spring of 1880, and from that on, for 
the next two years, say from the first of March, 1880, to the 
last of March, 1882, do any work for them? 

Ans. Part of that time I have done some work. 

Q. What part of the time? 

Ans. The latter part. 

Q. Did you print for them or bind for them, either or 
both, a book concerning the James Boys, the title of which 
I don’t remember—‘‘Life and Adventures of Frank and 
Jesse James,’’ did you print any of those books for Mr. 
Thompson ? 7 

Ans. I have printed a great many for him; I don’t under- 
stand your question, as to when. 

Q). In the time I asked, between the last of March, 1880, 
and the last of March, 1882, say from the 3lst of Mareh, 
1880, to the 30th or 31st of March, 1882? 

Ans. I printed some of the James Boys in October, of 
188] | 

Q 

Ans. Well, several thousand. 

Q. About how many? 

Ans. Probably in October I may have printed five or 
six hundred, I don’t think any more. 

QM. October, 1881? 

Ans. Yes sir. 

Q. Then in November do you remember? 

Ans. No, I dont recollect: I know that from October to 


i. 
. Do you remember how many copies, sir? 
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March, in that time I think we’ printed in the neighborhood 
455 of five thousand. 

Q. October, 1880? 

Ans. No, October, 1881, to March, 1882. 


Q. You think you printed as many as five thousand? 
Ans. Five thousand. 
Q. Prior to that, did you print any prior to October, 
1881? 
Ans. No, I had not printed any prior to October, 1881. 
Q. But between October, 1581, and March, 1882, you 
printed some five thousand? 
45¢ Ans. Probably five thousand. 

(). Any after that? 

Ans. QO, ves. 

Q. Please state how many and about when? 

Ans. I[ could not, I cannot tell just how many. 

(Counsel for defendant objects as the contract set up by 
the plaintiff in his bill shows that Mr. Thompson was not 
limited to the publication of books in hand beyond March, 
L882. ) 

Ans. We printed many thousands. 

Q. Continuously? 

Ans. You know Jesse James was killed—you know after 
that—he was killed in May. 

Mr. Breckinridge: I didn’t remember. 


am 
— 
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Witness: And then there was a great demand for that 
book, an enormous demand; we probably made as high as 
fifty thousand inone month ; we made an enormous quantity 
of them; I say fifty thousand; I wouldn’t be so positive 
about the figures, it was a very large edition. 

Q. That was in May, 18382? 


453 Ans. I don't suppose it began to run much before Jaly, 


though. 
Q. He was killed in May was he? 


Ans. April or May. 
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Q. There was an enormous demand afterward? 
Ans. Yes sir. 

Q. You printed a very large quantity? 

Ans. Yes sir. 

Q. Probably as many as fifty thousand in a mouth? 
Ans. Yes sir. 


(J). Does that continue? 459 
Ans. Unfortunately no, not at present. 
Q. Are you still printing the books? 


Ans. Probably in smaller orders. 

Q. About how much? 

Ans. Well, I presume his orders would be four thousand, 
or five thousand in an edition; I don’t know how long an 
edition would last; we have still some of the last edition on 


hand. 
QM. Five thousand a month? 
Ans. QO, no. 460 


Q. Can you give me any approximate idea of the pres- 
ent rate, Mr. Woodward ? 

Ans. I told the foreman the other day I thought that 
book was about—the sale was about exhausted, and we had 
better consider the edition exhausted ; before the day was 
out an order came in for several hundred; I don’t know 
when we will get anotber order, certainly. 

Q. It is a continuing demand, but diminishing? 

Ans. Very slight demand now. 

Q. Will you be kind enough to say to me, sir, what other 461 
books you have published in that interval between the 30th 
of March, 1880, and the 30th of March, 1882? 

Ans. I think till after October—our bindery didn’t run 
till about October, 1881; it was a new institution ; our bind- 
ery is not two years old yet. 

Q. Your bindery began then? 

Ans. Yes sir, we got our machinery in about that time; 


prior to that time we didn’t do any binding. 
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Q. You did printing? 

462 Ans. We did printing, but none for Mr. Thompson at 
that time. 

Q. You didn’t do any work for him until your bindery 
was established ? 

Ans. We had done, previously, several years past, we 
had done printing. 

Q. You were not doing any work for him about the 30th 
of March, 1880? 

Ans. I might have been printing a History of Texas; I 
don’t know of any other publication. 

463. Q. You think nothing else, do you? 

Ans. No. 

Q. Nothing but a History of Texas until the last of 
March, 1880? 

Ans. In October or November, 1881, we bound an edi- 
tion of the Family Record. 

Q. Was that the name of the volume? 

Ans. That was the name of the book. 

Q. Of a volume? 

Ans. Yes sir. 

464 Q. How large was this? 

Ans. Little book. 

Q. A book of ‘two hundred pages? 

Ans. No sir. 

Q. 150? 

Ans. Probably 150. 

Q. With much letter-press in it? 

Ans. Very little, mostly elaborately gotten up blanks, 
military record, and marriages and deaths, pages for the 
inscription of the history of the family. 

465 Q. Printed for sale as a subscription book ? : 

Ans. I presume so. 

Q. How many copies of that did you print ? 

Ans. We didn’t print the book, we simply bound it. 
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Q. By whom was it printed, do you know? 

Ans. By Woodward, Tiernan & Hale. 

Q. Is that Woodward a connection of yours? 

Ans. Brother. 

Q. Woodward, Tiernan & Hale, is that a city printing « 
firm ? 

Ans. Yes sir. 466 

Q. Printed by them and bound by you? 

Ans. Yes sir. 

Q. How many volumes? 

Ans. We bound a thousand volumes. 

Q. About what time? 

Ans. That was along in September, or October, or No- 
vember of 1881. 

Q. That was just after you started your bindery? 

Ans. Yes sir. | 

Q. Was that all of that that you bound? 4G7 

Ans.. Yes sir. 

Q. You didn’t print any of them? 

Ans. No sir. 

Q. What other book? 

Ans. That is all. 

Q. You have never bound any other book for them? 

Ans. Since that time you mean? 

Q. Between March, 1880 and 1882? 

Ans. No sir. 

Q. Can you tell me when you received the plates, the 468 
stereotype and electrotype plates, of the James Book ? 

Ans. I received them after my bindery was started. I 
gave the order for my bindery on the twenty second day of 
July ; I didn’t get it for six weeks. The first order of print- 
ing was those that were billed in October ; that was the first 
printed, was in October. 

Q. October, 1881, the first part of October? 

Ans. It was during the month, I could not say exactly 
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the date, of course; we render our accounts only once a 
469 month. 

Q. Fora while that was the chief part of your business, 
binding and printing of this book? 

Ans. No sir. 

Q. When the demand rose so high? 

Ans. No sir; we have got a very large place; it 
wouldn’t take all our attention; at that time we ran 130 
hands, a very large place. 

Q. Then you think you received these plates for the 
printing and binding of the James Book order from Mr. 

470 Thompson in October? 

Ans. It might have been the first of October. 

Q. 1881? 

Ans. 1881. 

Q. Do you remember where you got them, or where they 
came from? 

Ans. I think I got them from Mr. Thompson’s office. 

Q. Can you tell me anything about the number or 
amount of circulars and posters, and matter for advertising 
of the James Book, that you printed? 

471 Ans. No sir, I could not. 

Q. Did you print any? 

Ans. We have done some circular work for him; my 
mind is not impressed with the quantity, and Iam not sure 
whether we ever printed any of the James Boys circulars ; 
we have done some circular work for him, but I don’t know 
whether we ever printed any James Boys circulars. 

Q. Does that circular and poster and advertising work 
always accompany such work as you did on the James Book ? 

Ans. No sir; that is not the case; we frequently bind 

472 books and don’t make circulars at all. 

Q. You don’t remember exactly about that, whether you 

did? 
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Ans. Iam rather of the opinion we never made any at 
all, although we may have made some. 

Q. I was led to suppose that your bindery began earlier 
than the date you mentioned ? 

Ans. No sir; the order for my bindery was given on the 
22d day of July, 1881; the parties contracted to have the 
machinery all in in six weeks. 

Q. Did you state the aggregate amount of numbers of 
copies of the James Bovk you printed prior to the end of 
March, 1882, after you began in October, 1881? 

Ans. I think it was over five thousand, about five 
thousand, or in that neighborhood. 

Q. You think about five thousand in all? 

Ans. Yes sir. 

Q. Then after the death of James, which you think oc- 
curred in April— ? 

Witness: April or May. 

Q. 1882, the demand was enormously increased ? 

Ans. I could not get them out fast enough. 

Q. I think you said you printed about a thousand of the 
Record ? 

Ans. We bound a thousand; we had the whole edition, 
but we bound a thousand at that time. 

Q. You didn’t print that? 

Aus. No sir. 

Q. That I may be sure we are speaking about the same 
book, can you give me the title of this book; is it the ‘«Life 
and Adventures of Frank and Jesse James?’’ 

Ans. That is the same book. 

Q. A book that was originally published by Mr. Bryan? 

Ans. Yes sir. 

Q. And transferred from him to Mr. Thompson? 

Ans. Yes sir. 


(No cross-examination. ) 
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The witness, before signing this deposition, desires to 
state that since he was examined he has loeked at his books 
with reference to the number of copies of the James Book 

476 printed, inquired about in the 26th and 27th questions 
on direct examination in this depesition, and finds that he 
was in error in stating, in response to the 27th question, 
‘* Fifty thousand in one month,’’ and that the same should 
read, ‘* Ten thousand in one month.’’ And also that the 
answer, ‘‘ Yes sir’’ to the 32d question is eonsequently an 
error; and that the answer would be ‘* Yes sir’’ to an in- 
quiry as to ‘* Ten thousand in a month.”’ 


C. B. WOODWARD. 


DEPOSITION OF GEORGE STRASSBURGER. 


477 And the said 
GEORGE STRASSBURGER, 


Of lawful age, being by me cautioned and sworn to testify 
the whole truth, and carefully examined, deposeth and 
saith : 

Direct examination by Mr. Breckinridge : 

Q. What is your business? 

Ans. Iam Secretary now of the Western Electrotype 
Foundry, 207 Chestnut street. 

Q. How long have you been so engaged? 

478 . Ans. Iam Secretary of the corporation since the first 
of January, 1882. 

Q. Prior to that? 

Ans. Prior to that [ was merely a clerk in father’s em- 
ploy ; we were merely a firm, and I was engaged in the 
office as clerk, handling orders and shipping, and things of 
that kind. 

Q. What is the business of that corporation ? 
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Ans. Muking electrotypes and stereotypes, that is, fae- 
similes of cuts, type matter to be used on the press. 

Q.. Stereotypes and electrotypes? 479 

Ans. Stereotypes and electrotypes. 

Q. This matter that is used on press work ? 

Ans. Press work; used for printing purposes. 

Q. Was that the business of the firm before the forma- 
tion of the Company? | 

Ans. Yes sir, since it has been established. 

Q. How long since it has been established ? 

Aus. Since 1857. 

Q. Were you in the employ of your father in 1880, and 
prior to that? 480 

Ans. Yes sir. 

Q. Will you please tell me whether any business was 
done by you in the year 1880, by your concern, for Mr. 
Thompson ? } 

Ans.. Yes sir. 

Q. Mr. N. D. Thompson, the defendant in this case? 

Ans. Yessir. 

Q. Can you tell me the time at which this business was 
done? 

Ans. We done business the year round. 481 

Q. All through? 

Ans. Yes sir. 

Q. What is the character of your work for them, stereo- 
typing and electrotyping? 2 

Ans. Exactly, electrotyping in fact Mr. Thompson’s 
work. 

Q. Do you Know whether you did all the work, or only 


a part? 
Ans. I think at that time we did all their work; I am 

not positive ; I cannot say. 489 
Q. In or about the month of May, 1880, will you please 
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tell me whether you did for them any electrotyping of Stock 
Book illustrations ? 

Ans. I cannot say positively as to a certain date, but I 
have Jooked up the matter in our books, and I find all 
through the year 1881 charges of different cuts, different 
months; it don’t specify what the cuts are, but merely 
charges of so many cuts. 

Q. Any during 1880? 

483 Ans. I could not say positively as to that, for I did not 
look ; but charges are similar all the way through; we 
don’t make a habit to make a specification of each cut, be- 
‘ause it would be too lengthy from the amount of business 
we do; we merely take an order of so many cuts, make the 
bill out so many cuts; that seems to justify the paying of 
the bill. 

: Q. You don’t preserve any exact deseription then of the 
cuts ordered ? 

Ans. No sir. 

484 Q. But the only charge in your books is so and so many 
cuts? 

Ans, Exactly. 

Q. Now, I want to direct your attention, sir, to a cer- 
tain work done in and about May, 1880, numbering several 
hundreds of animals: horses, hogs, sheep, cows ; have you 
any recollection of that work? 

Ans. I have some recollection of deing work of that 
kind. 

Q. Can you locate the time? 

485 Ans. I have a memorandum of charges; I find the total 
number of cuts charged, but it don’t specify what cuts they 
were. 

Q. Have you made a memorandum? 

Ans. I have a memorandum. 

Q. Made from your own books? 

Ans. From our own books. 
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Q. 1880? 

Ans. 1880 [have not in my memoraudum, because I 
don’t. know the work was done at that time, because there 
is no charge of that number of cuts previous to this. 486 

Q. The time I want to direct your attention to was the 
year 1880, and about May 3d, 1880. 

Ans. I find October and November, 1881, a large num- 
ber of cuts; October 8th, 67 cuts; November 29th, 42 
cuts. 

(Counsel for defendant objects as incompetent. ) 

Witness: I find all through the year different numbers of 
cuts. 

Q. Tell me those charges again? 

Ans. October 8th, 67 cuts; November 29th, 42 cuts, 487 
1881. From the fact we only had one or two large orders 
ef cuts from Mr. Thompson, it is evident in my mind these 
are the large orders we done for Mr. Thompson. 

Q. It was a larger number, and it was in May, 1880. 
Did you look in the month of May as far back as 1880? 

Ans. I took the book from 1880, from the start, Janu- 
ary, 1880, I went right along through those books; I got 
these memorandums; it is the only items that I thought 
were large orders of cuts we done for Mr. Thompson. 
Through the year we done cuts, 6, 8, 10, a dozen, 2, 3, ggg 
during the progress of other work. 

Q. Do your books show within what period this work 
would be done, this 6, 8? 

Ans. O yes, certainly, it is charged to monthly account, 
and bills rendered. 

Q. Monthly accounts? 

Ans. - Yes sir. : 

( Witness was discharged, to return in the afternoon of 
the same day.) 

The witness, Strassburger, having returned, his examina- 4 a9 
tion was resumed as follows, by Mr. Breckinridge : 
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Q. Mr. Strassburger, have you examined with a view to 
ascertain what and how many electrotypes, specially with 
reference to Stock Book illustrations, were made by you for 
Mr. Thompson in May, 1580? 

Ans. Yessir, I went over’my books, and I find I did 
omit the 3lst of May, 1880, 540 cuts, electrotype cuts. 

Q. 340 cuts? 

Ans. Yessir. 

490 QQ. Is there anything stated as to the character of those 
cuts? 

Ans. 340 electrotype cuts is the specification of charge. 

Q. What those cuts were is not specified on the books 
at all? 

Ans. Nosir. 

Q. Have you any personal knowledge as to that? 

Ans. From what I ean remember, I think it was a num- 
ber of cuts that Mr. Thompson had used for books that he 
published, and which, he was in habit of having duplicated ; 

49] among others a State History and Stock Book; a number of 
cuts it is hardly possible to mention. 

Q. Do you remember the name of the Stock Book out 
of which you think they came? 

Ans. I could not give you the exact title; we called it 
while it was in the shop, the Stock Book. 

The witness is shown book entitled, ‘‘Illustrated Stock 
Doctor and Live Stock Eneyclopedia,’’ and marked below on 
the back, “J. R. Manning, M. D. V. S.,’’ being the same 
book, as now agreed by counsel, which was used on the pre- 

499 liminary hearing before Judge Treat. This book is handed 
to the witness and he is requested to say whether that is the 
book to which he alludes as the book from which some of 
the cuts were taken. 

Ans. I could not say that the cuts we made were from 
these. 

Q. Was there anything said in the memorandum on your 


books about those being stock cuts, or Stock Book cuts; was 
there any such entry on your books? 

Ans. I cannot remember positively, I was in a hurry; I 
totalled up the number of cuts; I cannot say positively 493 
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whether it did say ‘*stock cuts’’ or not. 

Q. What is your impression about that? 

Ans. From the fact I think that there were other cuts 
with them from other books, the History of Texas, and 
things of that kind, I cannot say whether those were all 
stock cuts.or not, 

Q. Perhaps it will refresh your recollection if I ask you 
whether just at this time, that is the 3lst of May, 1880, im at 
Stock Book had not just been completed ? 

Ans. No. 494 

Q. How tong before, do you think? 

A. This Stock Book was not completed until after—this 
has no date fixed to it. 

Q. Were the electrotypes which were made at your office 
aud which were charged for, or any good portion of them, 
made from the electrotypes from which those illustrations 
were prinetd? 

Ans. No sir, the electrotypes that we made were not from 
these sume electrotypes that this book was printed from; 
they were duplicates of these cuts. 495 

Q. They were made from electrotypes, were they not? 

Ans. They were made from the electrotypes, yes sir. 

Q. Were not some or many of those electrotypes the 
ones which were used in printing these illustrations ? 

Aus. Yes sir, 

Q. To be sure you understand me, and [ understand you; 
what I wish to know is, whether the electrotypes which you 
made at the time stated, in May, 1880, for Mr. Thompson, 
were not made from the electrotypes, that is copies of elec- 
trotypes which were used in making the illustrations in this 49¢ 
book ? 
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Ans. Yes sir. 

Q. About what proportion of that 340, of which you have 
given us the figures, were of that character, that is copies of 
these? 

Ans. A greater part of them I judge. 

Q. The greater part of them? 

Ans. The greater part, yes. 

Q. You don’t know at what date that book was pub- 

497 lished? 

Ans. No, I only know the date it was finished. 

Q. What date was it finished? 

Ans. The charge was the date it was finished. 

@. Give the date of finishing of the electrotyping of 
those cuts? 

Ans. The date rendered on our charge is April 15th, 
1882. 

Q. That is the last charge? 

Ans. Yes sir, that is the charge referring to the book. 

498 Q. 1882? | 

Ans. 1882. 

Q. That is the second book I imagine you are speaking 
of ; lam speaking of that book? 

Ans. Now you have me entirely in the dark, that is the 
only memorandum I have of the Stock Doctor. 

Q. You spoke in the earlier part of the examination of a 
charge made on the 31st. of May, 1880? 

Ans. Yes sir. 

Q. Now that is the charge to which I want to direct your 

499 attention now; that is ‘the one when you find 340 cuts 
charged for? 

Ans. Yes sir. 

Q. As I understand you, most of those cuts were copies 
taken from these, with which these are made? 

Ans. Yes sir. 

Q. Taken from those with which these were made. The 
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charge of April, 1882, refers to something else, that is nearly 
two years later? 

Ans_ I know the book was in the house quite a length of 
time before it was completed, from the date of starting till 500 
the time it was finished. It was very slow in being put 
through. 

Q. These charges you speak of as ending in April, 1882, 
don’t refer to these copies of electrotypes for this book? 

Ans. No sir, that is something separate entirely. 

Q. Something else? 

Ans. Yes sir. 

Q. These 340 cuts thus copied, can you say whether or 
not they were all made about the same time; these 340 
made in a body, one order? . 501 

Ans. I think they were, from the charge; they are 
charged in one, all the same dute. 

Q. Have you the order which was given for this work? 

Ans. No sir. 

Q. Do you know it was written or verbal? 

Ans. I couldn’t say. 

Q. Have you not preserved it? 

Ans. No sir. 

Q. When were the cuts for the Texas Book made for 
Mr. Thompson, Mr. Strassburger? 502 

Anus. I could not mention the date. 3 

Q. -That has no connection with this 340? 

Ans. I could not say positively whether the 340 were 
entirely stock cuts or whether other cuts, were mingled with 
them; our charges wont show. 

Q. Your impression is they were all at one time, and 
they were illustrations for a Stock Book? 

Ans. Yes sir. 

Q. Copies of a Stock Book? 

Ans. Yes sir. 503 
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Q. Wasn’t that Texas Book made some time before this 
work was done, in May, 1880, finished ? 

Ans. My impression is it was. 

Q. If so, these plates were not Texas plates? 

Ans. Mr. Thompson was in the habit of ordering dupli- 
cates of cuts in books he published ; he used, I suppose, to 
sell duplicates of them for different uses, among which I 
remember quite a lot of portraits he put in the Texas His- 
tory, which were duplicated. 

Q. Portraits? 

Ans. Portraits, after they had been published. 


Cross-examination by Mr. Kerr, for defendant : 


Q. You have spoken of duplicates being made of cuts 
in this book; were the orders for those duplicates given 
after the completion of all of the electrotype plates for the 
book, or were they given from time to time as you were 
manufacturing the book—as you were manufacturing the 
electrotypes ? 

Ans. My impression is they ran through, with the ex- 
ception of this one large order. The monthly statements 
show charges of different cuts all through. 

Q. Being duplicates? 

Ans. Being duplicates of cuts. 

Q. Every month? 

Ans. Every month, right along. 

Q. Then Mr. Thompson did, in all of his orders to you, 
have his cuts duplicated,. did he? 

Aus. Yes sir; that is he sent back cuts to be duplicated. 

Q. Both of this book and of other books? 

Ans. Of other books, ves sir. 

Q. Universally, or occasionally only ? 

Ans. Well, in some months there was quite a lot; in 
others not so much. 

Q. Don’t you know that Mr. Thompson did always have 
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duplicates made of cuts, of the illustrations which were 
used in his publications? | 

Ans. I only know that from the fact we used to get cuts 
from him that were used in his books. 

(). Please repeat that. 

Ans. I know that we used to make duplicates of cuts 507 
that were used in his books. 

Q. You did make duplicate electrotype plates of cuts 
that were used in this book? 

Ans. I think so; that is my impression. 

(). Did he order these duplicate electrotypes from 
time to time, as he ordered the original electrotypes, or was 
it all done after the book was completed ? 

Ans. My answer to that would be, from the charge in 
the books, there are every month charges of tuts previous 
to the time the book was completed ; as to what certain time 508 
the cuts were—what ground it covered, I could not say. 

Q. Are there also charges of duplicate cuts every month 
during the time this work was progressing. 

Ans.’ Yes sir; there are charges of duplicate elec trotype 
euts. 

r : Q. From your recollection, and examination of these 


2 


books, don’t you know he was ordering duplicate plates of 


the cuts in-this book during all the time you were manufac- 


turing these cuts for him? 
Aus. That is my impression from the number of cuts we 


MS 


v09 


done. 

Q. You did furnish duplicates of this? 

Ans. That is my impression, yes sir, that we furnished 
duplicates of a majority of these cuts, to the best of my 


recgllection. 
(). And as the work progressed on his orders for the 


original plates ? 
Ans. Yes sir. 
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Q. Did you furnish duplicate cuts of the Texas History 
in the same way? 

Ans. Yes sir, many of the Texas— 

Mr. Kerr: And all other books published by Mr. Thomp- 
son? 

Ans. I think so. 

Q. How long have you been in the business of electro- 
typing? 

Ans. I have been in the business ten years. 

Q. Are you familiar with the price, and what would be 
a reasonable charge for electrotyping such cuts as are con- 
tained in that book—of the cuts? 

Ans. Well, the price of electrotyping is merely made 
according to the size of the cut ; to go into details for every 
size of eut, it would be. hardly possible; the size would 
make the price of the electrotype. That cut there, would 
be about a half a dollar. ( Wituess points to page 967 in the 
book heretofore shown to the witness, and the illustration 
marked ‘*V, The African Goose.’’ ) 

Q. Turn to other pages in the book, and please state 
what the cost of electrotypes would be. 

Ans. Page 793, ‘* Leicester Ewe and Lamb,’ 
about 80 cents. 

Q. Look at the preceding page, read the title. 

Ans. ‘Points of Sheep,’’ page 792. 

Q. What woald be a reasonable charge when that work 
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worth 


was done? 

Ans. 40 eents. 

Q Turn to the other page? 

Ans. Page 250, ‘*Goldsmith Maid,’’ 47 cents; page 338, 
‘No. 77, Bit Bearing Upon Jaw,”’ 20 cents; page 343, 
‘Opening Abscess,’’ 30 cents; page 347, ‘*Third Stage of 
Colic,’’ 30 cents; page 358, ‘*‘Unnatural Attitude,’’ 50 
cents ; page 521, **Prize Bull,”’ about 60 cents: «Chart for 
accurately telling the ages of cattle,’’ between pages 520 
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and 521, about 30 cents apiece; page 543, ‘‘Short Horn 
Bull,’’ about 90 cents ; page 573, ‘Jersey Cow,’’ 60 cents ; 
page 571, ‘Jersey Bull,’’ 70 cents; page 668, ‘*Farmer 
Thrifty’s Cattle,’’ about 50 cents ; page 808, ‘*Merino Ram,”’ 

60 cents; page 194, **Side View of Hind Quarters,’’ about 
one dollar, the whole page; page 195, **‘Back View of Hind 
Quarters,’’ 70 cents; page 196, ‘‘Back View of Hind Quar- 514 
ters,’’ one dollar. 

Q. Where illustrations coverthe whole page, about what 
would be the reasonable price, at that time, at the time this 
work was done? 

Ans. A dollar. 

Mr. Beckinridge: Any change now? 

Ans. No sir. 

(Witness proceeding): page 176, ‘‘“Movement in Walk- 
ing,’’ 75 cents; page 100, ‘*Dervish,’’ 75 cents; page 101, 
‘‘Gold Dust,’’ 75 cents; page 81, **Clydesdale Gelding,’ 
70 cents; page 77, ‘*Norman Percheron Mare,’’ 90 cents ; 
page 75, ‘‘Norman Stallion,’’ 80 cents; page 56, ‘*A Good 
Horse for Light Driving,’’ 60 cents ; «A Good Hore for all 
Work,’’ 60 cents ; **Chart for accurately determining the age 
of a horse from six months to 29 years,’’ between pages 46 
and 47, average about 40 cents. 

Q. What would have been a reasonable charge per page 
for electrotyping printed matter coutained in this book ? 

Ans. I think our charges on that were one and a half 
cents a square inch. 516 

Q. Have you examined your books to see what your 
Charge was at that time? 

Ans. Yes sir, if I remember right, it was 63 cents a page. 

Q. Was that a reasonable charge? 

Ans. Yes sir. 

Q. Do youremember how many pages you electrotyped ? 

Aus. Well, not definitely ; I think possibly in the neigh- 
borhood of nine hundred pages ; there may have been a few 
more or less, I could not say positively. 
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Q. Have you examined your books and made a memo- 


randum of it? 

Ans. Yes sir. 

Q. Do you remember what your total charge was for 
electrotyping this book, the book you have in your hand? 

Ans. The total charge was $823.99. 

Q: For electrotyping the whole book? 

Ans. Yes sir, electrotyping and work—altering and 
things of that kind which necessarily go with a book. 

Mr. Breckinridge: What? 

Aus. Alterations. 

Mr. Kerr: Was that a reasonable charge ? 

Ans. Yes sir. 

Q. Atthat time, were you familiar, and are you now, with 
the prices for this kind of work in the East, in Philadelphia 
and New York? 

Ans. From what I know, the prices there are higher than 
ours. 

Q. Do you know, what relationship the price there bore 
to the price here at that time, as to the amount? 

Ans. Well, not that time as well as I do at present, that 
is in the last year or two, because it is only since that time 
I have been brought into that branch of the business, I was 
compelled to learn the price; I found the prices there are 
about 15 per cent higher; I base my opinion from letters I 
have got and also schedules of prices we have received from 
the East. 

Q. The charge of $823.59 does not include composition, 
setting of type, does it. 

Ans. No sir. 

Q. Merely éelectrotype of what was actually furnished to 
you? 

' Ans. Yes sir. 

QM. Does that embrace charges for duplicate cuts also? 

Ans. No sir, only for cuts in the book proper; that of 
course went on with the size of the page. 
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Q. Were you engaged in other business at the time, be- 
sides electrotyping ; in other words, did you do printing busi- 
ness, anything of that kind? 

Ans. Well, we had a small room in which we set type 
occasionally, for work which our material would warrant. 59 

Q. Are you familiar with the price at that time, for 
composition, setting type? 

Ans. Only from estimates I would make on .work, that 
was ahout 60 or 65 cents a thousand ems; of course you un- 
derstand that kind of work was something we always take 
into consideration. 

Q. Opening the book which you have there, what would 
have been a reasonable charge at that time, for setting up 
the type, per page, of that book? 

Ans. I wouldn’t undertake it for less than 65 cents a 599 
thousand ems, as we figure it. 

Q. About how many thousand ems are there on each 
page of that book? 

Ans. I should judge very near two thousand; may be a 
few less. 

.Q. What was the price per page? 

Ans. $1.25 would be a fair price for seiting the type. 

Q. That would have been a reasonable price at that time? 

A. I think so. 

Q. Here in the City of St. Louis? 523 

Ans. Yes sir. 

Q. Do you know how that would compare with the East- 
ern prices, Philadelphia and New York? } 

Ans. Iam not familiar with type-setting in the East. 

Q. You do know by your experience, that would be a 
reasonable charge? 

Ans. Yes sir, I would not take it for any less. 

Q. Mr. Strassburger, the duplicates of these cuts that 
you made for Mr. Thompson, of the cuts in this book, were 
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524 they not made under the general contract with him, and not 
under aspecial contract after the work was completed ? 
Ans. I don’t know of any general contract with Mr, 
Thompson ; we gave Mr. Thompson estimates on the elec- 
trotyping of books, but no contract of any kind that I know 
of outside of that. 
Q. He never made any special contract with you after 
the cuts were electrotpyed, for duplicating them, did he? 
Ans. None that I know of. 
Q. Sir? 
525 Ans. »’No sir, not that I know of. 
Q. On the contrary, he ordered electrotypes and dupli- 
cates as the work progressed through the whole thing, isn’t 


a 


that the case? 

Ans. We done cuts for Mr. Thompson every month, for 
which no special contract of anything of the kind was made. 

Q. And duplicated them? 

Ans. We duplicated cuts as they were sent by Mr, 
Thompson. ; 

- Q. You made no duplicates of these cuts, after the 
526 work was completed? 

Ans. I could not say as to dates; I know that during the 
progress of the book we made some; whether we made any 
after or not, I am not positive. 

Q. You have no recollection that you made any after? 

Ans. No sir. 

Q. You do know he had duplicates made throughout the 
progress of this work? | 

Ans. . During the progress of the work we done work for 
Mr. Thompson, electrotyping cuts. During all this time 

527 we rendered monthly statements to him, the year round, for 
electrotyping different cuts; I-could not say what the cuts 
were ; we had an account, some months more, some months 


less. 
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Q. Do you know whether he had duplicate cuts of the 
Texas History. 

Ans. I-remember making some electrotypes of portraits 
of the Texas History. and capitol buildings. 

Q. And the James Boys Book? 

Ans. Yes sir. | 

Q. Mr. Strassburger, isn’tit your impression, your recol- 528 
lection, that you duplicated all of the cuts of all of Mr. 
Thompson’s books for him ? 

Ans. I could not say whether they were all or not; I 
remember duplicating cuts of the Texas History, as I say, 
capitol buildings and portraits; I remember the James 
Boys cuts. 

-_Q. They were duplicated, were they ? 

_ Ans. I think so; and other cuts that Mr, Thompson used 

for other parts of the business I suppose; I could not say 
what any of the cuts was. 529 

Q. It was a usual and regular thing for Mr. Thompson 
to have cuts duplicated ? 

Aus. We electrotyped cuts for Mr. Thompson the year 
round. : 

Q. It was a usual and regular practice to have them du- 
plicated, was it? 

Ans. From that fact, I judge it was. 

(Counsel for plaintiff objects, because the answer is argu- 
mentative, and does not purport to give the memory of the 
witness. ) 530 

Q. What is your best recollection ? 

Ans. My recollection is this, that we. have been doing 
work for Mr. Thompson since I have been at the shop, and 
during that time Mr. Thompson would have .books electro- 
typed, single cuts electrotyped; cuts which he used in dif- 
ferent books, which I know publishers do sometimes ; get- 
ting out books, sell duplicates of the cutsthat other publish- 
ers buy; I have made bargains myself with different 
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publishers for buying and selling theireuts. That has been 
531 going on ever since I have been in the business; we had 
regular monthly bills; I used to collect them myself, for 
different work; I could not specify as to the nature, but 
some I recollect as being the James Boys, and from the 
History of Texas, from the fact I wanted to get some cuts 
from Mr. Thompson; I[ think he sold some to some parties 
and I was the means of bringing on the sale; some of the 
buildings and portraits which he used ; that is about all I can 
say to my recollection. 
Re-direct examination, by Mr. Breckinridge, for plaintiff. 
532 QQ. Wont you be kind enough to describe to me, with a lit- 
tle more particularity, the mode of executing your work; I 
believe I understand it, but I would like you to say ; of course 
you have to have an original before you can make an elec- 
trotype ? 
Ans. Yes sir. 
Q. Asarule, who provides that original, is it provided 
by you on order, or does your customer bring it to you? 
Ans. The customer brings it to us invariably. 
Q. In all cases? 
533 Aus. Yes sir. 
Q. You have no designing department in connection 
with your establishment ? 
Aus. No sir, not directly ; we take in orders for engrav- 
ings and have them done outside. 
Q. You have no wood-cut department ? 
Ans. No sir. 
Q. You take in orders and give them out? 
Ans. Yes sir, give them out. 
Q. In regard to that book which you hold in your hand, 
534 and which yon have already testified about, I understand you , 
made a contract with the publisher, Mr. Thompson, origi- 
nally ? 3 
Ans. There was no written contract. 
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@. An agreement? 

Ans. An agreement. 

Q. To electrotype the whole book? 

Ans. Yes sir. 

Q. He had the pages set up? 

Ans. Yes sir. 

Q. It included the type and cuts? 535 

Ans. Yes sir. 

Q. And he brought them to you, and you eleetrotyped 
those pages? 

Ans. Yes sir. 

Q. That is all you had to do with it? 

Ans. Yes sir. : 

Q. When was this work done, Mr. Strassburger, of 
which you speak, for which you charged him $823.59? 

Ans. That was the bill dated April, 1882; April—1880. 

Q. You have said ‘‘ 1882’’ repeatedly, when I thought 536 
you meant some other date. | 

Ans. Excuse me. 

Q. You have not meant to say ‘‘1882?’’ 

Ans. Nosir. 

Q. But 1880? 

Ans. 1880, yes sir. 

Q. When, about, was it this work was got out, this con- 
tract for $823.59? 

Ans. My recollection is that book was in the house at 
least a year from the date it started until the date when it 537 
was charged; took that long, of course, to take plate 
proofs, revising and work of that kind. 

Q. Do you make proofs of your electrotype work? 

Ans. Yes sir; before the plate goes to the press we take 
plate proofs. 

Q. Of electrotype work? 

Ans. Yes sir, in order for the publisher to see that the 
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plate is perfect before going to the press; if not, it is an 


expense. 
538 QQ. When was it that charge appears in your book, that 
$823.59? 
Ans. If Iam right, April 15th, 1882, my memorandum 
says. 


Q. You are speaking of the second book? 

Ans. I could not say positively whether I am; that is 
the date I put in this— 

Mr. Breckinridge: We charge Mr. Thompson with pub- 
lishing a second book, for which that charge is probably the 
one made; is it not so, Mr. Kerr? 

939 Mr. Kerr: It seems he has been testifying concerning the 
publication of the second book. 


Q. Didn’t you electrotype two Stock Books for Mr. 
Thompson? 

Ans. I think so. 

Q. This testimony you have been giving in answer to 
Mr. Kerr’s questions, referred to the second book, the last 
book, not the first. 

Ans. Well this last charge— 

° Q. Relates to that? 
540 Ans. If itis in 1882, it must be the last book, if I made 
an error in copying, [ could not say whether I have or not. 

Q. This book you have in your hand, Mr. Kerr will 
admit is the first book. 

Ans. The first book. 

. Mr. Kerr: That is the first book. 

At this point in the examination, it appears that the wit- 
ness, Mr. Strassburger, has been testifying concerning the 
second kook published by the defendant, Thompson, whereas 
the inquiries made by Mr. Kerr, defendant’s counsel, were 

541 concerning the first book, which plaintiff, Hubbard, claims 
was sold to him by Thompson, and this statement is made 
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(by counsel) in order to prevent misunderstanding, and for 
the sake of the witness, except so far as his testimony ap- 
plied to the book. handed to him, and which he holds in his 
hand, and as to the cost of the work done on that book, 
which is the Manning Book, published in 1880. 

At this point, by consent of parties, an adjournment was 
had to 10 A. M. to-morrow, August 22d, 1883. 

G. BROWN, 


U. S. Commissioner. 


August 22d, 1883. 

Parties met pursuant to adjournment, and I resumed the 
taking of these depositions as follows : 

The examination of George Strassburger was proceeded 
with by Mr. Breckinridge, for plaintiff : 

Q. Mr. Strassburger, after examining the books again, 
and refreshing your recollection, will you be kind enough 
to tell me what you find to be the dates of the entries and 
what was the date of the work done by your firm or com- 
pany for Mr. Thompson, the defendant, for duplicate elec- 
trotypes for the Stock Book? 

Ans. Yes sir. 

Q. Duplicate cuts used in printing the original Stock 
Book, the illustrations I mean, of the original book ? 

Ans. I find.charged May 31st, 1880, 344 stock cuts. 

Q. These cuts were made for whom? 

Ans. N. D. Thompson & Co. 

Q. By your firm? 

Ans. Yes sir. 

Q. Will you please state whether or not they were 
duplicates of cuts used for the illustrations of the original 
Stock Book ? 

Ans. To the best of my knowledge I think they were. | 

Q. Is this book, which you have already alluded to in 
your examination, and which you have now in your hand, 
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the book, in printing the illustrations for which, these cuts 
were first used ? 

Ans. Yes sir, I think they are the cuts. 

Q. That is the cuts which are in this volume? 

Ans. In this book, yes sir. 

Q. Can you say, sir, without a more careful examination 
than you have made, how far that number, 344, I believe 
you have it, agrees with the entire number of illustrations 
in the book which you have in your hand? 

Ans. I could not say; I am not aware of the exact 
amount in the book. 3 

Q. Perhaps your experience will enable you to say about 
how much; it is just a question of examination; it will 
have to be done by some one, I thought possibly you might 
be able to do it? 

Ans. About two-thirds of it—of the total number. 

Q. That would be about two-thirds of the cuts in the 
volume you hold in your hand? 

Ans. Yes sir. 

Q. Have you any personal knowledge of who gave the 
order for this job of 344 cuts at this date? 

Ans. I think the order came from Mr. Thompson. 

Q. Was it in writing or verbal? 

Ans. That I cannot say; I was not in the office at the 
time, I was in the manufacturing department. 

Q. Who would know of that fact? 

Ans. Our former partner, Mr. Drach, was in the office at 
that time; he is not with us now; he in now engaged in 
business on Fourth and Pine. 

Q. The same business? 

Ans. Yes sir. 

Q. Are you familiar, sir, with the usages of the publish- 
ing business as to the use of electrotype cuts in general ? 

Ans. Well, from what little experience I have had, they 
buy cuts for their own use, and when they can sell duplicates 
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they do so, and make duplicates for their own benefit in some 
cases, to insure against fire or loss on the press from acci- 
dents that are bound to happen to cuts. 

Q. There is a habit then of duplicating electrotype 
plates. for illustrations, for sale and for protection against 
fire and loss? 

Ans. Yes sir. ” 

Q. And for double uses? 

Ans: For double uses, yes sir. 3 

Q. That is, the same cuts used in one book to-day, may 549 
bé used for another book that a person publishes next 
mouth? 

Ans, . Exactly. 

Q. Suppose a sale is made of a book like that ‘which 
you hold in your hand, that.is of the stereotype and elec- 
trotype plates, according to the usages of the publishing and 
the electrotype business, would the seller have a right to 
duplicate cuts for his own use after the sale? 

(Counsel for defendant objects as being a conclusion of 
law and also attempting to prove a custom without its ap- 550 
pearing that the witness has knowledge of what the custom 
is, arid without: proper foundation having been laid for proof 
of a custom. ) 

Ans. As to that I cannot say, I am sure; I have not 
any experience of a publisher’s way of doing his business 
outside of the work we do for him. 

Q. You don’t -consider yourself sufficiently informed 
about the usages of the publishing business to answer the 
question ? 

Ans. No, only the practical part which we do for him in 551 
the way of duplicating his cuts; the use he puts them to I 
am not familar. 

» Q. You don’t know enough of the usages of that busi- 
ness to state what they are? : 
Ans. No sir. 
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Q. Do you know how these cuts, these 344 cuts charged 
for on the 31st of May, 1880, were delivered, whether all 
together or from time to time? 

Ans. I could not say as to whether they were ; my recol- 
lection is this; I was at the time running the finishing depart- 
ment, and I know the cuts were finished in parts, but 
whether they were delivered in parts or not I could not 
say. 

Q. Can you say how long a time that finishing was go- 

552 ing on? 

Ans. I know we considered that order a very large one 
at the time, and we were doing the book at the time, which 
employed a good deal of the time; it certainly covered some 
weeks. 

Re-cross-examination by Mr. Kerr, for defendant. 

Q. Mr. Strassburger, all the information you have on 
this subject is from having made un examination of books of 
account, is it? 

Ans. Yes sir. 

553 Q. You have no personal knowledge of the matter at 
all? 

Ans. Only as I say, I was, at the time the cuts were 
done, I was running the finishing department myself, and 
Mr. Drach was in the office; that you can see by the charge 
in the books, which is in bis handwriting. 

Q. You have no personal knowledge how the order came 
in, whether for a few at a time or whether it all came to- 
gether? 

Ans. I could not say. 

554 Q. The book which you examined is the ledger, is it 
not? 

Ans. Yes sir, no, the journal and the ledger both; I 
examined both. 


Q. From your examination, please state whether or not 
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there were several orders, some prior to the 31st of May, 
1880? 

Ans, I started at the year 1879; in January there is an 
item of 16 electrotype cuts ; in November, 1879, 17 electro- 
type cuts, and in December, 1879, two electrotype horse cuts ; 
1880, Feb. 15th, 15 electrotype cuts; in April, 1880, 30 
electrotype cuts; and then finally May 31st, 344 stock cuts. 
That is the only charge at which it indicates what kind of 
cuts, with the exception of December, 1879, which mentions 
two electrotype horse cuts. 

Q. The dates you have given, are they the dates when 
the bill was rendered and the work was completed, or when 
the order was received? 

Ans. They were the dates in the month of which the 
work was charged. 

Q. When was the work charged, after it was done? 

Ans. After it was done, yes sir. 

Q. When a bill was rendered for the work done? 

Ans. Yes sir. 

Q. Do you know how long these orders remained in 
your place of business before the work was completed ? 

Ans. In the case of a few cuts, some 16 or 17 cuts, the 
average would be about two days, two or three days, ac- 
cording to the amount of work we had in the house. 

Q. For a larger order, say an order for 344 stock cuts, 
where the bill was rendered May 3ist, 1880, do you know 
how long that order had been in your house? 

Ans. From-the amount of the cuts, and my knowledge 
of how we worked the cuts, they certainly must have been 
in the house at least three or four weeks. 

Q. By that you mean that the work could not have 
been done in less time than that ? 

Ans. No sir, not the way we worked it. 

Q. Don’t you know, Mr. Strassburger, that the origin- 
als from which these duplicates were made, were sent to the 
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house several months before this bill was rendered, May 
31st? 

Ans. I could not say positively as to the date we re- 
ceived them; we certainly must have had them weeks 
before we finished the job, from the fact we have to use al] 
of them in making moulds; there is some time consumed in 
making moulds of that number of cuts, besides finish- 
ing. 

Q. You cannot say, of course; wasn’t that two or three 

559 months before? 

Ans. No sir. 

Q. By an examination of your books, Mr. Strassburger> 
can you state whether or not it is a regular and usual thing 
for Mr. Thompson to order duplicates of electrotypes made 
by your house? 

Ans. From the charges, as I have mentioned, in 1879 
and 1880, there were duplicates of cuts right along; I 
know them to be cuts used in his books. 

Q. And from the beginning of your doing work on 

560 these cuts? ; 

Ans. From my knowledge of Mr. Thompson’s work, I 

know his cuts were used in books, .when he would call for 


cuts. 
Q. That he ordered duplicates from the inception of the 
work? 


Ans. Yes sir. 

Q. The price you gave yesterday for electrotyping cuts, 
you referred to the book marked ‘J. R. Manning, M. D., 
V.S.,’’ on the back, did you not? 

56 Ans. Yes sir. 
Q. Do you know whether the orders which were sent by 
Mr. Thompson, were preserved or not? 
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Ans. No, they were not. , 


Re-direct examination by Mr. Breckinridge, for plaintiff. 
Q. Can you tell me, Mr. Strassburger, how long your 


291 


165 


house was engaged in making electrotype plates for that 
book, before its publication? 

Ans. This first book? 

Q.: This book in your hand, to which you have already 
alluded, the Manning Book? 

Ans. From what I can recollect, I think it was in the 
house fully a year from the time it was started until 
it was completed. 

Q. So I understood you to say yesterday; and running 
through that time, if I understand, you find on your books, 
orders for cuts? 

Ans. Yessir. 

Q. But nothing in any way approximating this number 
of 344, on the 31st of May, 1880? 

Ans. No sir. 

Q. Atthat time, that book had been published, had it not? 

Ans. At the time of— 

Mr. Breckinridge: 3lst of May, 1880? 

Ans.- I could not say. 

Q. At that time the plates for the book were complete? 

Ans. Yes sir. 

Q. And had been delivered? 

Ans. Yes sir. 

Q. When you have a page to electrotype which is partly 
letter-press and partly cuts, was it the custom of your es- 
tablishment, at that time, to electrotype the whole page 
solidly,. or to electrotype separately, the cuts and letter- 
press? 

Ans. The whole page. 

(). Solidly ? 

Ans. Solidly. 

Q. Was it the custom of your establishment to electro- 
type plates, illustrations, separate ? 

Ans. In some cases. 

Q. And then put them together. 
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A. Yessir. 

Q. Your custom was to electrotype the whole page? 

Ans. “That would depend on the publisher, if he wished 
it done that way, we would do itas hedesired ; we leave that 
to the publisher. 

Q. As to the custom, what was the fact? 

Ans. In this case it was all one solid piece; the cuts and 
type matter; one page was considered one. 

By-Mr. Kerr: This item you mentioned, dated May 3l]st, 


> 1880, wus for work done previous to that? 


Ans. Yes sir. 

Q. Merely the date of rendering the account? 

Ans. Yes sir, 

Q. (By Mr. Breckinridge): You-mean for work, weeks 
before, or during weeks preceeding that time, and up to that 
time? 

Ans. The work was done in the preceeding weeks up 
to that time. 

Q. You don’t mean that there was an interval of weeks 
between the finishing of the work and the rendering of the 
bill? 

Ans. As I say, I cannot say positively how the work was 
delivered to Mr. Thompson; I know in my room they were 
finished in parts, as we could finish them. 

Q. That 344 may have been finished the very day that en- 
try was made, may it not? 

Ans. It was not finished, it may have been delivered, but 
it was not finished on that day—all of it was not finished. 

Q. All of it was not finished? 

Ans. No sir. 

Q. It may have been finished but a short time before 
and charged on that day, may it not? 

Ans. The work took at least three or four weeks from 
the beginning to the end. 
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Q. Some of it may have been done on the very day that 
entry was made? 

Ans. Possibly some of it may have been done on the 
same day. 

Q. You don’t mean there was an interval of weeks be- 
tween the time the work was done and the time that charge 569 
was entered, do you? | 

Ans. In some cases there was; for instance I would 
finish a part of these cuts one day and there would be two 
or three days before I finished another part, and then an- 
other three or four days before I finished more. 

Q. When they were all finished? 

Ans. Then the charge was made; there may have been . 
some finished on the 31st day, I could not state positively. 

Q. Lask the question because your answer to Mr. Kerr’s 
question might imply there was an interval of several weeks 670 
between the finishing of the work and the 3lst of May; you 
don’t mean that? 

Ans. No sir. 

Q. (By Mr Kerr): Where duplicates were made of 
these cuts, the printed matter was not duplicated also, was it ? 

Ans. Not in that one case, no sir; not in the.case of the 
order of 344 cuts; there was no type matter duplicated 
with them, they were cuts alone. 

Q. Were not the titles of the cuts copied with them? 
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Ans. No sir. 5 

Q. In any case? 

Ans. No sir. 

Q. Are you sure? 

Ans. Yes sir. 

Q. How do you know that? 

Ans. Because from the fact that the titles are set all in 
type print by the printer, and I know that type was not at- 
tached to the cut when it came to us; the title was set by 
the printer who set the matter. 
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any agreement between you and N. D. Thompson, or N. D. 
Thompson and Company, that he, Thompson, would push 
the sale of any book published or handled by you to any 
specified extent, or that he would push the sale of such 
book at all? 

Ans. There was a memoranda condition, that if new 
plates were made in time for a holiday edition, a certain 
number of copies were to be bought. 

Q. Was there any agreement between you and N. D. 
Thompson, or N. D. Thompson & Company, concerning the 
method of handling or pushing the sale of any book pub- 
lished by you or handled by you before the month of Sep 
tember, A. D., 1882? If yea, state fully the agreement 
and its terms, and if in writing, produce and attach as an 
Exhibit with your answers hereto. 

Ans. There was no agreement as to method or manner of 
pushing its sale. 

Q. Before the month of September, A. D., 1882, was 
there any agreement or contract between you and N. D. 
Thompson, or N. D. Thompson & Co., touching the sale of 
any book or books, excepting as to the price to be paid and 
the time when payments would be made by him? 

Ans. No: answered in question 6. 
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IN THE 


. | — CIRCUIT COURT OF THE UNITED STATES 


Ly 
h EIGHTH CIRCUIT. 
= EASTERN DISTRICT OF MISSOURI. 
in | 
IN EQUITY. 
D- ALFRED H. HUBBARD : 
D i 
it ee 
n NATHAN D, THOMPSON, 
| September Term, 1882. 
AND 
»f / 
| No. Zz } 9. 
NATHAN D, THOMPSON. Cte 
is 
). ws. 
7 ALFRED H. HUBBARD, 


It is hereby stipulated and agreed that the commissions 581 
aud certificates of the Commissioners before whom the tes- 
timony has been heretofore taken, or is hereafter to be 
taken, are regular and in due form, and that the same shall 
be omitted herefrom. 

J. R. SYPHER, 
Ss. M. BRECKINRIDGE, 


Jor Complainant. 
JOHN B. HENDERSON, 
KERR, GIBSON & KERR, 
and C. G. B. DRUMMOND, 082 
Solicitors for N. D. Thompson. 
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TESTIMONY OF RESPONDENT IN ORIGINAL BILL, 
AND COMPLAINANT IN CROSS-BILL. 


Deposition taken onthe part of defendant, N. D. Thomp- 
son. 

Saturday May 12, 1883, met at the place of business of 
F. W. West, 5. W. corner 4th and Arch Sts., Philadelphia, 
Penna., at 10-50 o'clock, A. M. 

Present Jas. P. Kerr, Esq., for defendant. 


DEPOSITION OF F. W. WEST. 


KF. W. West sworn and examined by Mr. Kerr. 

Q. What is your name? 

Aus. KF. W. West. 

(). Where do you reside? 

Ans. At Camden, N. J. 

Q. What is your business? 

Ans. Stenographer. 

Q. Do you know Alfred H. Hubbard? 

Ans. Ido. 

Q. How long have you known him? 

Ans. About three years. 

Q. Were you ever in his employ? 

Ans. Yes sir, about two years and a half, up to the 12th 
of Febuary, 1883. 

Q. When did you leave his employ? 

Ans. About the 12th of February, 1883. 

Q. In what capacity were you employed by him? 

Ans. As private stenographer. 

Q. Carrying on his correspondence ? 

Ans. Yes sir. 

Q. At his dictation? 

Ans. Yes sir. 
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Q. Did you carry on any correspondence for him with 
N. D. Thompson & Co’s publishing house of St. Louis in 
reference to the Stock Book and dispute between them? 

Ans. I believe I did. 

Q. Did you ever write any letters to N. D. Thompson & 
Co., or any of his branch offices or agents, to which letters 
or communications another name was signed than that of 
Hubbard Bros? 

Ans. Such a question is ridiculous ; what right had I to 
sign any othername? I wrote for Hubbard Bros., and any- 
thing I wrote I signed Hubbard Brothers. 

Q. Did you never have any correspondence with N. D. 
Thompson & Co. or with his houses or agents by posta] 
eard or other communication signed Frank Whitney? 

Ans. Ido not propose to answer that question ; my own 
personal matter has nothing to do with this case; I never 
did such a thing for Hubbard Bros. . 

Q. Did you do so at all? 

Ans. ‘That has nothing to do with this case. 

, Q. Did you write such letters, cards, or other communi- 
cations so signed while in the employ of Hubbard Bros. af- 
ter March 30, 1880? 

Ans. I think I answered that question a moment ago. 

~ Q. Will you be kind enough to answer the question ? 

Ans. I don’t see what my personal business has to do 
with the matter. 

Q. Then you refuse to answer the question? 

Ans. I think I have answered it. 

Mr. Kerr. No, you have not answered my question. 

Mr. West. I never wrote to any of the agents of N. D. 
Thompson & Co. 

Q. Or to any of his branches or his houses? 

Ans. I have sat down, perhaps, and read newspapers 
and answered advertisements. and wrote a postal card to 
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them, a whim of mine if that has anything to do’ with this 
case, I don’t know. 

Q. Were these communications addressed to N. D 
Thompson & Co? 

Aus. No, I have not written to N. D. Thompson & Co. 

Q. Were they N. D. Thompson and Co’s advertise- 
ments you were answering? 

Ans. No, I don’t believe I ever saw an advertisement of 
N. D. Thompson & Co. Now [ll give you this for an an- 
swer. During all the time I was in the employ of Hubbard 
Bros., I never wrote to N. D. Thompson & Co., or toany of 
his branches, or employees, or canvassers, or agents. 

Q. You, as his clerk and stenographer and assistant, did 
get together the letters in preparing for the application for 
injunction in this case? 

Ans. I did. . 

(). When was that? | 

Ans. I think it began in December; I don’t recollect 
exactly. 

Q. You are on friendly terms and never had any quarrel 
with Mr. Hubbard? 

Ans. Yes sir. 

Q. And are under some obligation to him? 

Ans. No; not that I know of; I feel friendly as a for- 
mer employee. 

Q. Dovyou recognize that card (handing witness postal 
card, attached and marked G. E. B., Exhibit P. C.) 

Ans. Yes sir. 

Q. Do you know by whom it was written? 

Ans. Yes sir. 


Q. By whom? 

Ans. Frank Whitney; it is so signed. 

Q. Was not that card addressed in your own hand, and 
written by you? 

Ans. Yes sir. 
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Q. Where was this curd mailed? 

Ans. I don’t know whether Philadelphia or Camden, I 
guess Philadelphia. 

Q. Did you sign other cards, or communications signed 
so? 

Witness asks: To whom? My name is Whitney. 

Q. Is not your name Frank W. West? 

Ans. My name is F. Whitney West. 

Q. Why did you not write West ! 993 

Ans. There was not room to sign it I suppose.- Well, 
leave that out; that is a joke; leave it out. ) 

Q. Is this the only communication you ever sent out 
signed in that manner? 

Ans. I think I answered advertisements. That is the 
only one, to my knowledge, that I ever wrote to_N,_D. 
Thompson & Co., or any of his employees or branch houses, . 
or any one connected with them, signed Whitney. 

Q. That is in your regular handwriting? 

Ans. I frequently wrote that way, in back hand. os 

Q. Did you not, in writing this, attempt to disguise your 
randwriting ? 

Ans. If I were to sit down now to write back handed, | 
would write like that. 

Q. Would you write back handed unless you wished to 
disguise your handwriting? 

Ans. Yes, I think I would. 

(J. You are not in business for yourself? 

Ans. No sir. 

Q. How are you employed? , 595 

Ans. As stenographer. 

Q. Have you been engaged in business for yourself, on 
your own account, since March 30, 1880? 

Ans. No sir. 

Q. You just wrote that card, or any other communica- 
tion, for amusement? 
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Ans. I never sent any other communications to N. D. 
Thompson, or any one else, for amsuement. That card was 
sent after I had left Hubbard Bros., for a man at Chew’s 
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Q. Where does Mr. Hubbard live? 
Ans. I don’t know. 

Q. Does he live in Philadelphia? 
Ans. I think he has moved away. 
Q. When did he move away? 

Ans.. 1 don’t know. 


F. W. WEST. 


DEPOSITION OF CHANDLER B. BEACH. 


Under and pursuant to the annexed commission issued out 
of the above entitled court, in the above entitled cause bear- 
ing date the 26th day of September, 1883, I, O. L. Barber ; 
the special commissioner therein, ‘authorized and appointed 
to take the testimony in said cause.at said City of Chicago, 
do hereby certify that Josiah R. Sypher, of Philadelphia, ap- 
peared as of counsel for the plaintiff, and James P. Kerr, 
of St. Louis, as counsel for the defendant; and that I have 
caused Chandler B. Beach and Austin H. Baker to appear 
before me at my office, in the City of Chicago, and County 
of Cook, and State of Illinois, this 28th day of September, 
1883, and that I have then and there proceeded with said 
examination, that the said Charles B. Beach and Austin H. 
Baker were first duly sworn. 


CHANDLER B. BEACH, 


Produced as a witness on behalf of the defendant herein 
. . p j me: : * . . 
being first duly sworn, was examined in chief by Mr.’ Kerr, 
and testified as follows: 
Mr. Kerr: What is your name? 


177 
Ans. Chandler B. Beach. 
Q). Where do you reside, Mr. Beach? 

Ans. In Chicago. 599 

Q. - How long have you lived here? 

Ans. Since 1809, 

Q. What is your business? 

Ans. Iam a book publisher. 

Q. How long have you been engaged in that business? 

Ans. Since 1870—not on my own account since that 
time, but I have been in the business since then on my own 
account, since 1874; in this same business. 

Q. Where, during all that time? 

Ans. In Chicago. 600 

Q. Are you acquainted with Alfred H. Hubbard, of 
Philadelphia, the complainant in this suit? 

Ans. Iam. 

QM. And Nathan D. Thompson, of St. Louis, Missouri, 
the defendant? 

Ans. Tam. 

Q. How long have you known Mr. Hubbard? 

Ans. Let me see—I think since 1875. 

Q. Did you ever have any business connection with Mr. 

Hubbard ? 601 

Ans. I have. 

Q. When did that begin? 

Ans. I think it was 1875. 

Q. What was the nature of that business? 

Ans. I first sold books for him on my own account that 
year, the next, 1876, I became manager for him. 

Q. In the year 1880, did you have any business connec- 
tion with Mr. Hubbard? 

Ans. I was then manager. 

Q. Where was his home office? 602 

Ans. In Philadelphia. 
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Q. He was engaged in selling and publishing subscrip- 
tion books at that time? 
Ans. Yessir. 
(. How long did you continue to act as his agent, at 
Chicago? 
Ans. Until April, 1882, or May, 1882, I guess until May, 
1882. 
Q. Did you handle a book for Mr. Hubbard, known as 
603 the Illustrated Stock Doctor, purporting to have been writ- 
ten by J. R. Manning? 

Ans. I did. 

Q. When did you begin to handle that book for Mr. 
Hubbard ? 

Ans. In the spring of 1880. 

Q. Did you see Mr. Hubbard personally in regard to 
handling that book? Or did you receive the directions con- 
cerning handling the book by letter? 

Ans. My impression isit was by letter. He was through 

604 here, but I think said nothing about the book. He was here 
on his way in the spring. 

Q. Do you remember the date? 

Ans. I should think it was early in March; possibly the 
last of February that he came through here. I could not 
state positively, but it was early in the season. 

Q. After that time did you receive any direction from 
him concerning this Stock Book? 

Ans. Yes sir. , 

Q). About what time? 

605 Ans. I should think in April. I would not state these 
dates with entire positiveness. 

Q. By letter? 

Ans. By letter. 

Q. The instructions were by letter? 

Ans. Yes sir. 


Q. Written from where? 
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Aus. From Philadelphia. 

Q. Have you those letters? 

Ans. I have not. 

Q. Do you know where they are? 606 

Ans. I doubt whether they have been preserved, but if 
they have, they are in Mr. Hubbard’s office. 

Q. Why do you think they are in Mr. Hubbard’s office? 

Ans. I left all the books and letters I had received 
there. 

Q. These among the others? 

Aus. These among the others. 

Mr. Kerr: I call on the complainant to produce the let- 
ters from Alfred H. Hubbard to Chandler B. Beach, written 
him after the 30th day of March, 1880, and during the 607 
months of March, April and May, touching the handling of 
the Stock Doctor book of J. L. Manning, in which he gave 
directions to Mr. Beach, touching the bandling of the book 
and defining the territory in which it was to be handled by 
him. : 

Q. Do you remember what those directions were, Mr. 
Beach, he gave you, thouching the handling of this book ? 

Ans. What directions? 

Q. State fully all the directions that he gave you, as far 
as you can. 608 

(Objected to. ) 

Mr. Sypher: In reference to the call for letters, Mr. 
Sypher answers that this is the first that he has heard of. 
them. They are not letters between the parties, but hétween 
one of the parties as his agent. It is not showu that they 
have any relation to any matter now in dispute between the 
parties, and until that is shown defendant is not entitled to 
them. 

(Objection to the question stated. ) 

Mr. Sypher: Witness having testified that all the instruc- g99 
tions in reference to the book were in writing, and that the 
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letters were addressed to him, it is not competent for him 
to testify what those letters contained at this stage of the 
proceeding. 

(Statement of witness. ) 

I would like to say,—you say those letters were addressed 
to me. I don’t understand that I so testified. The letters 
usually, were addressed to Hubbard Bros., 36 LaSalle 
St., Chicago. Their communications were addressed in that 
way, usually. Of course, I don’t recollect anything of this 
particularly, but of course they were addressed in their usual 
way. They had printed envelopes and they were printed in 
that way. 

Mr. Kerr: Mr. Beach, you stated that Mr. Hubbard was 
general agent at Chicago; over what territory did your 
agency extend for any of these books? 

Ans. For handling Mr. Hubbard’s books? 

QM. Yes sir? : 

Ans. The books first of his own publication as between 
this office and other offices. The tield that I occupied in- 
cluded the States of Michigan, Wisconsin, Minnesota, Iowa, 
North Illinois and Northern Indiana. Do you. want the 
lines of division in those States between Illinois and Indi- 
ana? 

Q. Yes sir. 

Ans. The line of division in the State of Indiana was the 
Wabash river, and in Illinois about the centre of the State, 
—I could not give you the exact line. The line run east 
and west. | 

Q. How did the Wabash river bound your territory in 
Indiana. ? 

Ans. The counties intersected by the Wabash river, I think, 
belonged to the Cincinnati field. Iam not positive whether 
they belonged to this field or that, but my impression is the 
counties were intersected by the Wabash, belonged to Cin- 
cinnati. 
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Q. On which side of the Wabash river was your field? 
Ans. North of those counties interseeted by the Wabash, 
Q. And in Illinois, define as best you can? 

Ans. Well, the north half of the State in general terms 
belonged to this field. 

Q. That applied to all of Hubbard Bros.’ publications, 
the books handled by you for Hubbard Bros., that is the 
boundaries for the territory you have given ? 

Ans. That applied to all books that Hubbard Bros. pub- 
lished. 

Q. Iu reference to this book, this Doctor book, there 
was a difierent line of division ? 

Ans. Yes sir. 

Q. State what that was? 

Ans. Theterritory was as I designated, except that in the 
State of lowa, the two southern tiers of counties were not of 
my field. 

Q. Who did those southern tiers belong to? 
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Ans. To the firmof N. D. Thompson & Co., of St. ° 
Louis. In Illinois the line ran through the counties of Kan- ° 


kakee, Grunby, LaSalle, Bereau and Henry. Those coun- 
ties belonged to the field of N. D. Thompson & Co., and 
the counties north of those counties belonged to my field. 

Q. By whom were the boundaries of this territory, in 
which you were agent for the Stock Doctor book, defined? 

Ans. By Hubbard Bros. 

QM. When was that done? 

Ans. I think in the month of April—some time in the 
month of April, I can’t give the date exactly. 

Q. Was it not subsequently made by Mr. Hubbard, or 
Hubbard Bros., in the territory by which you were to handle 
this Stock Doctor book? 3 

Ans. At alater period I was permitted to use, or instrue- 
ted to use, such applications as came to me from points 
south of this line. | 
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Q. What do you mean, by using applications? 

Ans. It was our custom when applications were received 
at this office, from points not in our field, to refer such ap- 
plications to the general office, to which they belonged, and 
to charge them for them. 

Mr. Sypher: This testimony is objected to on the ground 
that it does not appear that Mr Thompson was informed of 
these proceedings, or that they, in any way, related to the 
matter of contract between Hubbard and Thompson. 

Mr. Kerr: Define what you mean by applications ? 

Ans. Letters from parties desiring an agency for the 
book. 

Q. Well, what was done with these applications before 
any charge was ordered by Mr. Hubbard—in regard to those 
applications or agencies? 

Ans. Applications from the territory which belonged to 
St. Louis, to Thompson & Company, were forwarded to N. 
D. Thompson, with the bill charging them to him. 

Q. How long did they continue during the summer of 
1880? 

Aus. I could not tell exactly, but I should think it was 
September—it was in the fall of that year. I referred 
some applications to Thompson in that way, and they were 
returned to me by Thompson. I referred them to Philadel- 
phia, and was instructed to use such applications instead of 
referring them to St. Louis. 

(). You were instructed by whom? 

Ans. Hubbard Bros. 

Q. And thereafter, what did you do in reference to agen- 
cies in this field, which they define as Thompson, and in re- 
gard to the sale of books in that field. 

Ans. I can’t recollect certainly whether any books were 
sold in that field, but I know that I used applications that 
came from that field. That is—I replied to them and of- 
fered them agencies. 


2 ANA OOPS I AROS: AE MALIA AP 


309 


183 


Q. And thereafter disregarded these territorial lines ? 

Ans. Yes sir, so far as this State was concerned, and 
Towa. 

Q. Do you remember the bounds of the territory within 620 
which Thompsou was to handle the Stock Doctor book ex- 
clusively, as defined by Hubbard to you as his agent? 

Ans. I don’t recollect that I know how extensive his field 
was—that is, where it went in other directions. I was 
interested, of course, only in my own line. 

Q. Well, so far as Indiana was concerned, can you state 
how the detined territory was defined to Thompson? 

Ans. Well, he gave me none there, and I don’t know 
how it was. 

Q. You say Indiana belonged principally to the Cincin- 621 
nati field ? 

Ans. Yes, but what disposition they made of Indiana I 
do not know. 

Q. You know that you did not get it? 

Ans. Yes sir. 

Q. You have mentioned the month of April and the 
other months without stating in what year ; in what year did 
all this occur of which you are testifying? 

Ans. 1880. 

Q. When were these first instructions first given to you g99 
by Hubbard Bros., as to the territory of the Stock Book? 

Ans. I think, it was in April. I can’t recollect whether 
it was or not. 

Q. Did you communicate with Mr. Hubbard in regard to 
the matter at that time? abe 

Ans. Yes sir, when the field was first given me, I pro- 
tested at being given so little, in this State especially, and 
we had some correspondence about it. | 

Q. Did you receive an answer to that letter protesting 
against all this? 623 

Ans. Yes sir, Mr. Hubbard explained to me— 


310). 


624 


626 


184 


Mr. Sypher: I object to his testifying as to what was in 
the letter. 

Mr. Kerr: Have you an answer which you received? 

Ans. I have not. 

Q. Do you know where it is? 

Ans. I do not know if it is preserved. 

Q. What did you do with it in the event it is pre- 
served ? 

Aus. I left it in Hubbard Bros.’ office. 

Q. To whom did you turn that letter over to? 

Ans. To Mr. Hubbard or his representative. 

Mr. Kerr: I call for the production of that original 
letter. 

Mr. Sypher: I object that it is not shown that the original 
letter is in existence, and witness expresses an opinion that 
he destroyed it. 

I repeat the same objection with reference to this letter 
to the parties as made before. 

Mr. Kerr: Mr. Beach, do you remember when this let- 
ter was received from Mr. Hubbard in answer to yours, in 
which you protested against the territory as assigned to you 
by him? 

Ans. I ean’t give the date, but I should think it must 
have been in April or May. It must have been in April or 
May. It was early in the season when we first began to 
work on the book. | 

Q. Was any change ever made in your territory, except 
as you have already stated? 

Ans. (don’t recollect any. 

Cross-examination by Mr. Sypher: 

Q. Mr. Beach, do you say that during your management 
of the business of Hubbard, at the Chicago Agency, no 
books were sold by you, or under your management, in the 
territory assigned to Thompson & Company ? 
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Ans. I don’t fully understand the question; do you 
mean only books of any kind? I have already explained 
that the territory in which we usually sold books extended 
further south than the territory assigned to Thompson on 
this book. We sold all other books in a portion of the ter- 62¢ 
ritory which was assigned to Thompson on this book, 

Q. Did you sell any of the Stock Books in the territory 
assigned to Thompson & Company ? 

Ans. I can’t say, I can’t recollect. We didn’t mean to, 
of course, until the territory line was practically ob- 
literated. 

Q. You have no knowledge, then, of having sold any 
Stock Book in Thompson & Company’s territory ? 

Ans. No, I can’t say whether I did or not; as a matter 
of course, it has gone beyond my memory. 628 

Q. You always complied with the instructions of Hub- 
bard Bros., did you not, in the management of their busi- 
ness, as near as you could? & 

Ans. Yessir. Some discretion was always left to me, 
but, in general terms, I did. 

Q. Is not your brother agent for Thompson & Company, 
in New York? 

Ans. Yes sir. 

Q. Do you know that there is some difficulty between 
your brother and Hubbard Bros. ? 629 

Ans. I don’t know that there was really difficulty ; there 
was some trouble. 

Q. There was some trouble? ql 

Ans. Yes sir; I don’t know just what; I did know, too, 
something, but I don’t know exactly. I know that they 
did have some difficulty. 

Q. Did you ever have any conversation with your 
brother about it? 

Ans. Yes sir. 
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630 Mr. Kerr: Objected to as incompetent, and not growing 
out of the direct examination of the questions and answers 
touching the difficulty between Hubbard Bros. and the par- 
ties in New York. 

Mr. Sypher: This examination is simply for the purpose 
of showing the leaning of the witness. 

Re-direct examination by Mr. Kerr: 

Q. You stated that you sold no books of which you re- 
member, in Thompson’s territory, until the lines were prac- 
tically obliterated; how were they obliterated ? 

631 Ans. In the manner explained in my testimony. 

Mr. Sypher: I object to Mr. Kerr cross-examining the 
witness. 

Mr. Kerr: Mr, Beach, is there any difficulty existing, 
or has there been any, between you and Mr. Hubbard? 

Ans. Never. We are entirely cordial. 

Q. And friendly? 

Ans. And friendly. 

CHANDLER B. BEACH. 


The examination was here adjourned until 1° o’clock 
632 P. M., September 28th. 


Subscribed and sworn to before me, this 2d day of Octo- 


ber, A. D. 1883. G. L. BARBER, 


Special Examiner and Notary Public. 


AUSTIN H. BAKER, 


Produced as a witness on behalf of the defendant, was ex- 
amined in chief by Mr. Kerr, and testified as follows: 
Q. Where do you live? ; 
Ans. In Chicago. 
Q. How long have you resided there ? 
633 Ans. Seven years. 
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Q. What is your occupation? 

Ans. Veterinary surgeon. 

Q. Are you practically engaged in that. profession now? 

Ans. Yes sir. 

Q. How long have you been engaged in that profession ? 

Aus. Well, I entered the Montreal College—it would he 
in 1873. 

Q. Did you graduate at that institution ? 

Ans. Yes sir, in 1876. 

Q. How long were you there? 

Ans. Three years. 

Q. Did you prosecute the studies of- your profession 
elsewhere ? ' 

Ans. No sir, in any other institution, I studied all the 
time. 

Q. When did you begin your studies? 

Ans. I began them when [ entered college there, in the 
fall of 1873. | 

Q. Where had you been living before that time, Doctor? 

Ans. In Canada, what we call the Eastern Township. 

(). Where were you before going to that college? 

Ans. Ona farm. 

Q. What kind of a farm? 

Ans. Stock farm; my father’s farm. 

Q. Was there any kind of business—special kind of 
business—carried on on that farm in relation to stock? 

Ans. All kinds of stock, including horses, cattle, sheep, 
swine, dogs and poultry, general farming, meaning raising 
of grain, grazing, milk cows, &c. 

Q. Was that on an extensive scale? 

Ans. Yes sir, the farm comprised 600 acres. 

Q. Were all the animals, as you have named them, raised 
for sale? 

Ans. Raised for sale and consumption, general use. 

Q. What is your age, Doctor? 
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Aus. Thirty-one. 

Q. Did you graduate at this college with any distinction ? 

Aus. Yessir. 

(). State what it was. 

637 Ans. I brought away the medal, the highest prize 
awarded for general examination, practical and theoretical ; 
I can’t produce that to-day, I didn’t think to bring it with 
me. 

Q. State the general course of study there at this insti- 
tution, Doctor. 

Ans. Well, it comprises, in addition to the regular 
course on veterinary surgery, we bad a full course of 
chemistry, physiology, histology, botany, microscopy, and 
then a regular course, including anatomy, therapeutics, the 

638 practice of medicine and surgery, obstetrics belonging to 
that branch. 

Q. After you had completed this course there, where did 
you then go? 

Ans. I practiced in Canada, at home there in the County 
of Missiquoi. I practiced there from the first of April 
until the middle of September, in 1876. In 1876—but I 
was practicing there the two summers in between the winter 
terms of the college—that would be the summer of 1874 
and 1875. I did considerable practice in between sessions. 

659 Q. After that where did you go? 

Ans. I came directly here. 

Q. How have you been engaged since being in Chicago? 

Ans. Strictly in the profession. 

Q. You have been here ever since that time—during all 
that time? 

Ans. Ever since, yes sir. 

Q. Have you been engaged in any professional literary 
work in the line of your profession ? 

Ans. Yes sir. I wrote a veterinary part of the Cyclope- 

640 dia of Live Stock and Complete Stock Doctor. 
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Q. When was that published ? 

Ans. In 1881 and 1882. 

Q. By whom? 

Ans. N.D. Thompson, of St. Louis. 

Q. Were you engaged with any other work ? 

Ans. Yes sir, with the editorial staff of the American 
Field. 

Q. How long? 


Ans. Ever since I came to Chicago, and also with the: 


Chicago Horseman, since its organization. 

Q. About how long? 

Ans. About three years 

Q. Have you any professional connection with any pub- 
lic institutions or association ? 

Ans. Yessir, Iam the President of the Illinois State 
Veterinary Medical Association, and I am one of the incor- 
porators of the Chicago Veterinary College. 

Q. Have you been connected with the Illinois Humane 
Society ? 

Ans. Yes sir; I have been connected with that ever 
since I came to Chicago; am a life member, and recognized 
by them as their consulting veterinary surgeon. 

Q. You stated the veterinary part of the Farmer’s 
Encyclopedia of Live Stock and Complete Stock - Doctor. 
By whom were you employed to write in that book? 

Ans. By Mr. Jonathan Periam for Mr. Thompson. 

Q. Was there a contract made with him for Mr. Thomp- 
son ? 

Ans. Yes sir. 

Q. Was it in writing? 

Ans. Yes sir. 

Q. About when was that? 

Ans. That was in the early part of the summer of 1881 
—the last of May or first of June. 
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Q. Look at this paper (handing witness paper ), and state 
whether you recognize it as the contract for the work done 
by you on this book? 

Ans. Yes sir. 

Q. Is that your signature attached to it? 

Ans. Yes sir. 

Q. Do you recognize the other signature there? 

Aus. Yessir. Thisis Jonathan Periam. I[ am not fa- 
miliar enough to recognize it. 

Q. You signed that paper? 

Aus. Yes sir. 

Q. Thereupon, what did you do with reference to carry- 
ing out the contract? 

Mr. Kerr: I ask that the copy of this contract be at- 
tached and marked as exhibit. 

Mr. Sypher: I will agree now that in all cases of origi- 
nal papers, copies may be used of the papers, the original 
being brought into Court for inspection if desired, the origi- 
nal remaining in possession of the attorneys for inspection 
und use after trial. 

The paper was here produced and marked Exhibit Baker, 
G. L. B., the same being hereto attached and made a 
part of this deposition. 

Mr. Kerr: Thereupon, what did you do with reference to 
carrying out the contract? 

Ans. I went to work immediately writing veterinary 
surgery, treatment of horses, cattle, sheep, swine and dogs. 
Q. Under whose direction did you carry this work on? 

Ans. Well, I don’t know as any ones direction. Well, I 
don’t exactly understand what you mean by that. It was 
all talked over before the contract was made. 

Q. Did you receive any directions from Mr. Thompson 
before the contract was made? 

Ans. No sir. 

Q. Did you see him or have any consultation before ? 
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Ans. No sir, I never saw him before. 

Q. Then, by whom was the negotiation by him carried on? 

Ans. The negotiation was carried by Mr. Periam, but I 
understand it was for Mr. Thompson. 

Q. After you began your work, did you have any com- 
munication with Mr. Thompson iu regard to it—of this work 
as to how it should be done? 

Ans. Yes sir, I met him in the Palmer House. 

Q. About when? 

Ans. Well, it was very soon after this contract was made, 
before there was much of any matter written. I think I 
had made a beginning, though. 

Q. State what directions or instructions you received 
from him? 

Ans. He outlined the form of the work that he wished 
I should do it in, and gave general directions in regard to the 
style as regarding the book—how to know it—and what to 
do—made a” particular point of the form that I was to fol- 
low. : 

Q. Did Mr. Thompson, at that time, supply you with any 
books from which you were to obtain matter to be inserted 
in the book to be written for him? 

Ans. No sir. 

Q. Did he give you any direction as to deriving matter 
from any source, or order you not to derive matter from any 
certain source? 

Ans. Yes sir, it was clearly expressed and understood 
that it was to be entirely original from beginning to end. 

Q. Did you subsequently have any question with Mr. 
Thompson in regard to the matter being written by you and 
being inserted in this book? 

Ans. Yes sir, I had lots of correspondence with him. 

Q. Have you those letters still in your possession ? 


Ans. Yes sir. 
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Q. Letter of November Ist, 1881, from N. D. Thomp- 
son & Company tou Dr. A. H. Baker; do you recognize 
that letter, Mr. Baker? 

Ans. Yes sir. 

Q. You recognize it as a letter from Mr. Thompson to 
you? 

Ans. Yes sir. 

Q. Can you state about when that letter was received 
by you? 

Ans. About November 3d, 1881. 

(The letter was here introduced, and marked Exhibit 
Baker, B., and made a part of this deposition. ) 

@. Look at this letter now shown you, and marked Ex- 
hibit B., 1, and state if you recognize it, when and how you 
received it? 

Ans. Yes sir, I recognize it as having received it Novem- 


652 ber 13th, 1881; it must have been, because there were no 


negotiations before June, 1881, and it is dated November 
lith, 1880; but this old letter head must have been written 
in 1881. 

Q. Do you recognize the handwriting in those letters? 

Ans. Yes sir. 

Q. How did you receive them? 

Ans. Through the mail. 

Q. How long were you engaged on this book, Doctor? 

Ans. From June 9th, 1881, to late in the spring of 


653 1882; I can’t state when I got the last off. 


Q. Is this the book in which the matter was published 
which you prepared under this contract? 

Ans. Yes sir. 

(The book is here handed witness, the title of which is 
as follows: **The American Farmer’s Pictorial Cyclopedia 
of Live-Stock and Complete Stock Doctor,’’? by Jonathan 
Periam and A. H. Baker, V. S., published by N. D. 
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Thompson & Company in 1882, being the same as Exhibit 
Foy, B.) 

Q. While engaged in preparing the matter in that book, 
what authorities did you consult, if any? 

Ans. I consulted first the notes that I preserved—that I 
had taken from the lectures at the college—Montreal Veter- 
inary College; second, Prof. Williams’ Principles and 
Practice of Veterinary Surgery, and Principles and Practice 
of Veterinary Medicine. 

Q. Published where? 

Aus. England, or Edinburgh, I think it is; and third, 
Laws’ Veterinary Adviser ; and fourth, Teller—I forgot the 
title of it. 

@. On what subject? 

Ans. On veterinary matters. 

Q. Where was that book published ? 

Aus. I don’t know. I have a copy of it. in my posses- 
sion, that was referred to only once ortwice. In the order 
I have named them is the order in which they were used 
most often. 

Q. What other books? 

Ans. Finlay Dunn on Medicine, for doses; I think that 
is all. No, I remember now, Cobbold on Entozoa. 

Q. Take the book which you hold in your hand, a copy 
of Exhibit Foy, B., beginning at the first part of the book, 
and designate where your writing begins in the book? 

Ans. Well, to start with, I offered some suggestions in 
regard to the title and matter on the title page. The sig- 
nature under the second portrait here is my signature. In 
the authors’ preface I made several suggestions. 

Q. As to the table of contents, did you do any work in 


preparing that? 
Ans. Nosir. 
Q. Or the list of illustrations? 
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Ans. Nosir. Then I begin page 239, part second, dis- ¥ 
eases of the horse; how to know them, their causes, pre- 
vention aud cure. 

Q. Examine that matter carefully, Mr. Baker, and 
state what you contributed to this book? 

Ans. Page by page? 

Q. Yes sir, page by page? 

Ans. How about the cuts? 

658 (It is understood and agreed by counsel that we are now 
at the literary matter. ) 

Answer continued: All the continuous matter from page 
229 to the bottom of the page 426; and all the matter from 
page 687 to 785, inclusive; and page 825 to 842, inclusive; 
and the matter from page 893 to page 907, inclusive; and ¥ 
from page 997 to page 1004, inclusive ; and from page 1074 to 
page 1090, both inclusive. Well, that is all the matter that 
I furnished alone, exclusively my own. And this glossary 
of scientific terms and definitions I assisted in—from page 

659 1109 to page 1136, both inclusive. 

Q. You assisted, you say, in a portion of that? 

Ans. Yes sir. 

Q. Well, with whose assistance was this prepared? | 

Ans. Mr. Periam’s. 

(. Did you assist in the preparation of the index? 

Ans. No sir. 

Q. Doctor, are you familiar with the book published 
first by Nathan D. Thompson, known as the Illustrated Stock 
Doctor, Live Stock Encyclopedia—first published by Nathan 

gg9 D. Thompson, in the year 1880, the book subsequently 
published by Hubbard Bros., of Philadelphia; being the 
same as Foy, A.? 

Ans. I have seen it, but have not read it, and am not 
familiar with its contents. 

Q. In composing or compiling the matter prepared by 
you inserted in the book which you have in your hand, and 


195 


to which you have referred, and which has been alluded to 
as Exhibit Fey, B, did you consult or take any matter from 
the book originally published by Thompson in 1880, and 
known in this case as the Hubbard book? 

Ans. No sir. 

Q. When did you first see a copy of the Hubbard book, 
Exhibit Foy, B? 

Ans. About the middle of November, 1881. 

Q. At that time, had you progressed in your work in 
preparing matter for the book? 

Ans. I had the diseases of the horse, of part second, us 
it is known, fully half done, possibly two thirds. 

Q. This book was sent to you by Mr. Thompson, was it 
—the Hubbard book? 

Ans. Yes sir. 

Q. When this book was sent to you by Mr. Thompson, 
did a letter accompany it? 

Ans. Yes sir. 

Q. Is this the letter? 

(Handing witness letter. ) 

Ans. Yes sir. 

(The letter was here produced, introduced in evidence, 
marked Exhibit Baker, B 1, and made a part of this deposi- 
tion. ) 

Q. Now state to what use you have put this book, if any ? 

Ans. I made use of some of the cuts, proofs of which he 
had not sent me. I just simply clipped the cuts out of the 
book and pasted them on the margin of my manuscript 
where I thought they were applicable. 

Q. You spoke of proofs that had been sent—what do you 
mean by proofs of the cuts not sent? 

Ans. All the cuts I used before I got that book, and a 
great many afterwards, were proofs that had been made on 
common newspaper, and a lot of cuts collected on a single 
page, and then I clipped them apart and used them from time 
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to time by pasting them on the margin of the manuscript. 
But there were some cuts in the Hubbard book that we only 
used proofs of which he did not send me, so I cut the proofs 
out of the book and pasted them on the margin of my manu- 
script, as they were. 

Q. About what proportion of them were clipped from 
the old book, or what proportion were furnished to you in 
the form of proofs? 

665 Ans. Oh, probably nine-tenths were furnished in proofs, 

and the other one-tenth, was clipped from the book. 

Q. Did you clip anything else from the Hubbard book, 
except the illustrations, in compilation of this book? 

Ans. No sir, not even the titles of the cuts. 

Q. Then, was all the matter you furnished in manu- 
script? 

Aus. All except part of this outward manifestation of 
diseases, page 232; part of that down ‘to section 3rd, ‘of 
page 235, was on print-—or was printed and inserted in its 
666 place in the manuscript, but all of the printed matter was 

revised and corrected. 

Q. You state that was printed matter derived from some 
outside souree—or was it your own composition ? 

Aus. Yes sir, from outside sources. 

Q. You remember from what book? 

Ans. ‘No, I don’t remember. Mr. Periam, if I remem- 
ber, gave me that. 

Q. Now, follow that, Mr. Baker, stating if there is any 
matter here that was a clipping or printed mutter ? 

667 Ans. Section 7, 237 page, explanation of terms used 
down to'section 8, page 238. It appears as section 7 in the 
book, but should be section 8. 

Q. Now, go-on and state what there is in that matter. 

Ans. That was printed matter clipped from some other 
source, revised and corrected by me. 

Q. Do you know from what source it. was derived ? 
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Ans. No, I can’t remember where I got that. In sec- 
tion marked 7, which should be marked 8, pave 238, grad- 
uution of doses and relation of quantity of medicine to the 
age of the patient, is thus given by Prof. Law—it is in 


this book as Law. 

That matter down to where it says: The following table 
may serve as a guide including a table from Prof. Lavs 
vetenary advisor. 

The examination was here adjourned until half past nine, 
the day following. : 

The examination was resumed Sept. 29th, at 1 o’clock P. 
M., and the following stipulation entered into by counsel. 

. It is agreed that the further examination of the witness, 
Austin H. Baker, be conducted before one of the special 
commissioners appointed in this case in St. Louis, at such 
time as may be hereafter agreed upon by counsel. 

Mr. Sypher, in reference to the call of Mr. Kerr for cer- 
tain letters addressed by plaintiff to his Chicago agency, says : 
That he requested the manager in charge of the Chicago 
agency to search the files for the period of April Ist, 1880, 
to July Ist, 1881, for letters relating to the sale of the Stock 
Book. The manager this morning reports to me that after 
diligent search he is unable to find any letters of the charac- 


ter called for. A. H. BAKER. 


EXHIBIT BAKER, G. L. B. 
ILLINOIS STATE HORTICULTURAL SOCIETY. 


Office of Superintendent of Fair at Inter-State Exposition, 
Chicago, 1881. - Open to the United States, Canada 
and Mexico. 

Cuicaco, June 9, 1881. 


In consideration of one (1) dollar per printed page, A. H. 
Baker, V. S., agrees to prepare accurate matter upon veteri- 
nary (that is, the treatment of diseases of farm animals, in- 


668 


cluding dogs, with proper prescriptions), for two hundred 671 
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(200) pages, more or less, averaging five hundred (500) 
words per printed page ; the matter to be furnished written 
in ink, in condition for the printer, and written on pages of 
uniform size, properly classified; diseases of a similar char- 
acter to be grouped together, the whole for publication in 
book form. 

And the said A. H. Baker, V. S.. hereby agrees that he 
will not furnish for publication in book form similar matter 
within three (3) vears from the date of this contract; and 
the said A. H. Baker, V. S., agrees that his name and 
official title may be used in connection with that of Jonathan 
Periam in the authorship of the book, in which the matter 
appears. 

In consideration of the above the said Jonathan Periam 
agrees to pay as follows: Fifty (50) cents per page of five 
hundred (500) words, upon the completion of one hundred 
(100) pages of five hundred (800) words each, the balance 
of the payment to be made in full upon the completion of 
the whole number of pages. 

[ Signed ] A. H. BAKER, 
JONATHAN PERIAM. 


L 


EXHIBIT BAKER, B. 


Correspondents will please give their address in full, in- 
cluding Post-Office, County arid State, in every letter. 


Office of N. D. THompson & Co., Publishers, 
Nos. 520, 522 and 524 Pine Street, 
St. Louis, Mo., Nov. Ist, 1881. 


Dr. A. H. BAKER :— 

Dear Sir:— Your favor 30th ult., rec’d. We are ex- 
ceedingly sorry to learn that your professional duties have 
been such as to render impossible any steady progress. We 
sincerely hope that from now on you will be able to furnish 
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matter with tolerable speed and regularity. We are anxious 
to get to work in selling the book during the winter, before 
the book season is over. Then we have nearly $4,000 
already locked up in it, which we would like to get out. 

We have concluded to furnish a lot more of the cuts you 
selected for the ** Cow’’ Department, so that you will be 
illustrated at an extraordinary expense, and the bulk of it 
has already been paid. 

Please do the very best you can for us in point of speed. 675 
You will not be ashamed of the book when it is out. 

If you can avail yourself of Mr. Periam’s help, all right, 
but at same time we would especially urge that you review 
every page of his MS. pertaining to your department, so as 
practically to make it your own. See that you can endorse 
everything, and that there is nothing in it tnconsistent with 
your other work. 

Please keep us informed as to your progress. 

Very Truly Yours, 
N. D. THOMPSON & CO. 676 


EXHIBIT BAKER, B. 1. 


Correspondents will please give their address in full in every 
letter. 
Office of N. D. Thompson & Co., Publishers, 7 
Nos. 520, 522 and 524 Pine Street, 
Str. Louris, Nov. 11, 1880. 
Dr. A. H. BAKER: — 

Dear Sir:—Thanks for manuscript. Our Editor re- 
minds us that you have no proofs of the ‘* Cuts’’ used in 
Manning, all of which are in our possession, and we want fo 677 
use everyone of them. ‘Thus far we have worked them in, 
but you had better indicate the place. We therefore send 
you a copy by express, prepaid. 
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Use the cuts, but don’t use a sentence of the matter. You 
can cut up the book we send. 
We sincerely hope you will be able to make good progress 
now, Very Truly, 
N. D. THOMPSON & CO. 


TESTIMONY OF JOHN W. HODGKIN. 


678 Present: For plaintiff, Josiah R. Sypher, Esq. For 
defendant, James P. Kerr, Esq. 


JOHN W. HODGKIN, 


Being produced, sworn and examined on the part of the 
defendant, testifies as follows : 

Direct examination by Mr. Kerr. 

Q. What is your business ? 

Ans. Iam a Commissioner of Deeds. 

Q@. Where do you reside? 

Ans. At 1424 North 21st Street, St. Louis. 

679 Q. How long have you resided in St. Louis? 

Ans. ‘Twelve years. 

Q. Do you kuow Mr. N. D. Thompson, the defendant 
in this suit? 

Ans. Ido. 

Q. How long have you kuown him? 

Aus. Six or eight years. 

Q. Were you ever in his employ? 

Ans. I was, in the years 1880 and 1881. 

Q. Upto what time in the year 1881 did your employ- 

639 Ment with him extend? 

Ans. I don’t remember exactly the date. 

Q. State to the best of your recollection? 

Ans. About the month of April. 

Q. In what eapacity were you employed by him? 
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Ans. I had charge of the business which Mr. Thompson 
purchased from S. W. Bryan. 

Q. In what manner did you have charge of the business, 
and what were your duties in connection with it? 

Ans. My duties were to receive applications and attend 
to the business that Mr. Thompson purchased from him. 681 

Q. What kind of applications do you refer to? 

Ans, Applications with reference to the works that Mr. 
Thompson purchased from Mr. Bryan. 

Q. In attending to that you were under Mr. Thompson's 
directions, and acted in accordance with his directions ? 

Ans. Yes, sir, strictly so. 

Q. State what his directions were in regard to the man> 
agement of these books purchased by him from Bryan? 

Ans. His instructions were to answer the application, 
and to urge those who made application, if they were agents 682 
already, to take hold of other works. 

Q. What other works? 

Ans. Stock Book and Bible. 

Q. Do you know who was the publisher of that Bible? 

Ans. I cannot say that I do, I know that it was pub- 
lished for Mr. Thompson in the City of Philadelphia. 

Q. What was done in regard to the advertising and sale 
of the books purchased from Bryan, if anything? 

Ans. There was nothing done by me when I commenced 
working with Mr. Thompson any further than simply to an- x3 
swer the applications that were made. 

Q. You had exclusive control of all this branch of the 
business ? 

Ans. I had. 

@. And there was no advertising of the Bryan books? 

Aus. No sir, no push at that time, nothing further than 
just answering applications. 

Q. Inanswering those applications, did you send out cir- 
culars? | 
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Ans. We did. 

QM. Look at this, and state whether or not it is one of 
the circulars you sent out in answer to those applications, 
(handing « circular to the witness ) ? 

Ans. Yes sir, I recognize it as a copy of the circular 
that was sent in every case. 

QM. Was the. sending of that circular the extent of the 
pushing that was done with the books purchased from 
Bryan? 

Ans. As I say, [ suggested the pushing of this Bible and 
the Stock Book. 

Q. Was there any other pushing of those publications 
formerly owned by Bryan at that time, that is, immediately 
after the purchase from Bryan? 

Aus. No sir, not at that time. 

(Defendant’s counsel offers in evidence the circular just 
identified by the witness, which is marked ‘*Exhibit Hodg- 
kin A.’’ ) 

Q. How long did this method of carrying on the busi- 
ness continue? 

Ans. Up to'the month of August or September, I don’t 
remember exactly the date. 

Q. And up to that time there was no further push than 
what vou have stated? , 

Ans. Nosir, up to the begining of the fall. 

Q. Do you remember what those publications were which 
were purchased by Mr. Thompson from Mr. Bryan? 

Ans. The James Boys was the principal one, also 
Mother, Home and Heaven, and I think there was one on 
the subject of Mormonism. Those were the principal ones. 

Q. How long did you continue in Mr. Thompson’s em- 
ploy? 

Anus. I was with him until within the last year. 

Q: Do you knew what the condition of Mr. Thompson’ s 
health was in the fall of 1880? 


203 


Ans. He was taken very sick in the last part of October. 

(). Were you daily in bis office at that trme? 

Ans. Yes sir, ] was in his office continuously after he 
was taken sick. 

Q. How often did he come to the office during the re- 


mainder of that year, after he was taken sick ? 688 
Ans. He was not at the office at all, during the winter. 
Q. From what time? ; 


Ans. From the last of October, or from the first of No- 
vember he was not at the office at all; on the 29th of Oc- 
tober he was taken sick. 

Q. Did you see him subsequently during his sickness? 

Ans. No sir, I did not, on account of his severe sickness, 
it was my intention to have gone to see him, but from the 
informatiov that I had, and which came directly from his 
physicians I considered it best not to go. There was no one 689 
allowed to see him except his medical attendants and those 
who were waiting on him. 

Q. Do you know, of your own knowledge, whether he 
gave any personal attention to his business ir his office, 
after the 29th of October, during the remainder of that 
year? 

Ans. He did not. 

Q. You were there daily? 

Ans. Yes sir, I was there every day, it was necessary 
that I should be in order to attend tothe matters of business 690 
that were left in my charge. 

Cross-examination by Mr. Sypher, counsel for plaintiff. 

Q. Was the sending of the cireular, which you have pro- 
duced here, the only answer you made to applications sent 
to you for the Bryan books? 

Ans. No sir. 
Q. State what other answer you made? 
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Ans. 1 sent suggestions to agents, with reference to tak- 
ing an agency for the Stock Book and the Bible, these two 
books mainly. 

Q. Did you send anything else than the matter relating 
to the Bible and Stock Book. 

Ans. I think there was-a circular letter sent to those 
agents, stating that Mr. N. D. Thompson had purchased the 
busivess from Mr. Bryan, and was fully authorized to carry 
it-on; that was for their satisfaction and information, that 
the agents might know exactly the state of the case. 

Q. Did vou give them an agency for the sale of the 
Bryan books, or for any part of the Bryan books, that is, those 
who wanted it? 

Ans. Yes sir, if they wanted an agency it was given to 
them. 

Q. You gave to everybody who applied for an agency 
for the Bryan books, an outfit for those books? 

Ans. Yes sir, but these were letters of inquiry; if they 
wished an agency and everything was favorable, it was neces- 
sary, in order for them to obtain an agency, that they should 
send the price of the outfit, and in these applications they 
did not send the price of the outfit, they were more in the 
nature of letters of inquiry; in a further application they 
would send the money if they wanted an agency, and the 
outfit was sent to them. 

Q. Is it not the fact, that in addition to giving them the 
matter, which they inquired for relating to the Bryan publi- 
cations, you sent them the circulars and matter relating to 
the Stock Book and Bible, and urged them to take agencies 
for those books, in addition to the Bryan books? 

Ans. No sir, that is not the fact exactly as you state it. 


When they made inquiries about other books, and it was , 


necessary to make suggestions, then I sent suggestions, if 
they were agents already, that they take an agency for the 
Bible and Stock Book. 
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Q. In addition to the Bryan books? 

Ans. Yes sir, if they asked. about any other books; if 
they simply made inguiry about any one of the Bryan books, 
then I did nothing but put in that circular, which has been 
attached as an exhibit and marked “Exhibit Hodgkin A,’’ 
but if they asked about other books, then I sent suggestions 
recommending the Bible and the Stock Book. 

Q. Did you also receive the applications for agencies for 
the Stock Book and Bible? | 

Ans. No sir, when such applications came they were 
turned over to others in the office to execute them; if the 
ageuts were prepared to take them, the final applications 
were transferred to others in the office, whose duty it wasto 
attend to that branch of*the business. 

Q. Where was your desk during that time? 

Ans. Inthe same room with Mr. N. D. Thompson, when 
he was there, and with the foreman that we had at that 
time, close to the others. 

Q. You were then part of the office establishment of N. 
D. Thompson & Co? 

Aus. Yes sir. 

Q And you had charge of this particular branch of the 
business ? 

Ans. Yes sir. 

Q. You received from time to time instructions from 
Mr. Thompson, as to what you should do, did you not? 

Ans. No sir, my business was specific and I knew from 
day to day just what it was ; there were no instructions given 
to me, I had that matter in my charge and knew from day 
to day what was to be done. 

Q. But Mr. Thompson gave you instructions, when he 
purchased the Bryan business, what to do? 

Ans. Yes sir, he gave me instructions then. 

Q. Explicit and full? 
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Ans. He told me I would have charge of that branch of 
the business, and I exercised my skill as a business man in 
attending to it. 

698 Q. And you had no occassion to seek his advice or in- 
struction at any time thereafter ? 

Ans. No sir, not after that matter was placed in my 
hands. The letters were just put on my desk and I attended 
to them. 

Q. Who prepared the circulars and papers for the prin- 
ter that were sent out? | 

Ans. I don’t know. 

Q. You did not? 

Ans. No sir, I did not. 

g99 QQ. You sent the material that was furnished you to send? 

Ans. Yes sir. 

Q. Who kept the accounts relating to this business? 

Ans. It must have been Mr. Curran. 

(). You did not keep them? 

Ans. Nosir. 

Q. You simply conducted the correspondence ? 

Ans. That is all; I answered those applications. 

Q. When the agents appointed by you in the manner in 
which you have stated, made returns of subscriptions ob- 
tauined, did they go to you? 

Ans. They did not. 

Q. Did vou attend to filling the orders for those books ? 

Ans. No sir. 

Q. Did you attend to the manufacture of those books ? 

Ans. No sir. 

Q. Did you attend to the purchase of those which were 
not manufactured by Mr. Thompson? 

Avs. No sir. 

Q. Your position, then, was simply that of a clerk, to 
701 answer these letters under general instructions? . 
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Ans. Yessir. 
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Q. And you answered them in the way you have stated? 

Aus. Yes sir. 

Re-direct examination by Mr. Kerr. 

Q. You stated that you believed there was a circular let- 
ter sent out with the circular which has beeu offered in evi- 
dence and marked **Exhibit Hodgkin A,’’ will you look at 
this and state whether or not it is a copy of that circular, 
(handing a circular to the witness) ? 

Ans. Yes sir, this is a copy of the cireular letter which 


Was sent. 

(Defendant’s counsel offers in evidence the circular letter 
just identified by the witness, which is marked ‘Exhibit 
Hodgkin _) 

Q. This first circular marked “Exhibit Hodgkin A,”’ ap- 
pears to be dated in 1881. I will ask you to examine it 
carefully, and state whether, or not, it is a copy of the circu- 


lar first used by you in 1880 and the only circular used by 
vou under Mr. Thompson's direction, except the circular 
letter marked **Exhibit Hodgkin B’’? 

Mr. Sypher, plaintiff's counsel, objects to the question, 
first, because it is not shown that a copy of the original cir- 
cular cannot be produced, and secondly, because the witness 
has already sworn that that is the circular which he sent. 

Mr. Kerr, defendant’s counsel, says that whether or not 
a copy has been preserved is not likely to be within the wit- 
ness’ knowledge, the witness not having been in Mr. Thomp- 
son’s employ for sometime, according to the witness’ testi- 
mony, and also states that he will lay the proper founda- 
tion to make the answer to the question legal evidence. 

Ans. I ean say that that is a copy of the circular in size, 
color and style of type. 

Q. How is it as to the language used? 

Ans. The language is the same as the circular that I sent. 
In regard to this clause: 
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“We have added some valuable and important matter 
during the present year 1881, which is copyrighted exclu- 
sively by this Bible,’’ that was not in the circular that I sent, 
but in other respects I should say that it was identical. 

705° By Mr. Sypher? 

(. Do you say positively, that with the exception of the 
clause excepted out of this circular, it is a verbatim copy of 
the one you sent out in 1880? 

Ans. To the best of my knowledge and belief it is. 


J. W. HODGKIN. 


CHARLES LILLINGSTON, 


Sworn on the part of the defendant, testities as follows: 
Direct examination by Mr. Kerr: 
@. Where do you reside? 
706° Ans. In the City of St. Louis. 
Q. Do you know Mr. Thompson ? 
Ans. I do. 
Q. Did you know hina during the year 1880? 
Ans. I did. 
Q. Were you employed in his office ? 
Ans. I was. 
Q. At what time? 
Ans. I was there through the whole of the year from 
the beginning. 
-o7 Q. What were your duties in Mr. Thompson’s office? 
Ans. I had charge of a special part of the business, 
which had no connection with the rest of the business. 
Q. State what it was. 
Ans. It was the publishing of annuals; there were two 
annuals published. 
Q. What were they? 


POU 


Ans. Professor Tice’s Weather Almanac and Professor 
Tice’s Diary ; I was also engaged that year in selling the 
campaign books, the lives of Hancock and Garfield. 

Q. What other books did you handle, if any? 

Ans. No others. 

Q. Are you familiar with the way in. which those books 
were pushed and handled, and the other publications of Mr. 
Thompson during that year, up to October, 1880? 

Ans. I have a general idea of how his business was con- 
ducted. | 

Q. What was done, to your knowledge, as to the Bryan 
publications, which were purchased by Mr. Thompson, in re- 
gard to pushing them? 

Ans. Mr. Hodgkin attended to that part of the business 
entirely. I do uot think there was any special push at all ; 
I think the business was simply the outeome of Mr. Bryan’s 
advertising; that is my recollection of it. 

Q. You are familiar with the way the business was car- 
ried on in the office? 

Ans. Yes sir. 

Q. And who do you say had special charge of these 
Bryan publications? 

Ans. Mr. Hodgkin. 

Q. Do you kuow of any one else in the office who took 
any part in conducting that business, and the sale of those 
publications ? 

Ans. Mr. Curran had general charge of the office, but 
he had no special charge of that part of the business; Mr. 
Hodgkin did that entirely. 

Q. Do you know what the condition of Mr. Thompson’s 
health was in the fall of that year? 

Ans. I know he was taken sick some time from the mid- 
dle to the last of October. 
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Q. Did he from that time continue to come to the office ? 711 
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Ans. [don’t think he came to the office from the time 
he was taken sick until the next spring, or toward spring; -I 
don’t think he was there once during that time. 

Q. Who had charge of the general business for him 
during his absence? 

Ans. Mr. Curran. 

Q. During all of the time? 

Ans. Up to the first of January, I think. 

Q. Do you know of any other person coming into the 

712 office to represent Mr. Thompson in his absence? 

Ans. Mr. Hannaford came there the first of January, 
1881, I think. 

Q. In what capacity did he serve Mr. Thompson? 

Ans. He was iv charge of the office. 

Q. Do vou know how long Mr. Thompson continued in 
ill health ? 

Ans. I could not say how long it was; I think it was 
until some time in March, but I could not say positively as 
to that now. 


713 \Cross-examination by Mr. Sypher, counsel for plaintiff : 


Q. You were part of the office establishment of N. D. 
Thompson & Co, ? 
Ans. Yes sir. . 
Q. Having special charge of the books you mentioned ? 
Ans. Yes sir. 
Q. You had nothing whatever to do withthe Bryan pub- 
lications ? 
Ans. No sir. 
Q. You knew nothing about the conduct of that busi- 
714 ness, except what you were told? 
Ans. I was there and could see what was done. 
Q. What did you see? | ' 
Ans. Mr. Hodgkin’s desk was near mine, and I could 
see every day that he was answering applications that came 
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_in regard.to those books, and that he did the whole of that 
business. | 

Q. Did that take up all his time? 

Ans. No sir. | 

Q. What was he doing the balance of the time?. 

Ans. He was soliciting advertising some of. the time; J 


don’t know whether he was a notary public at that time or 


not, but he was before that. 

Q. Had you any supervision over Mr. Hodgkin’s work? 

Ans. No sir, none at all. : 

Q. Do you know what he wrote in the letters? 

Ans. Nosir. | 

Q. Do you know what he enclosed in the envelopes? 

Ans. I know that he enclosed circulars, Bible circulars 
and Stock Book circulars. 

Q. How do you know? 7 

Ans. I saw them lying on his desk which was right near 
mine, and I could see what was put in them in the way of 
circulars. 

Q. Did you see what he put in every envelope that he 
sent off? 

Ans. I know what he generally put in; 1 could not say 
that he put them into every one, but that was what he dsu- 
ally did, or what he intended to do. 

Q. How do you know what he intended to do? 

Ans. I know that he had some circulars on his desk and 
had them folded up there and put them into the envelopes. 

Q. Who folded them up? 

Ans. Mr. Hodgkin himself. 

Q. Do you know what he wrote in the letters in answer 
to these applications ? 

Ans. I could not say what he wrote, I did not look over 
his letters. 

_ Q. And you know only in a general way that he put cer- 
tain circulars in some of the letters which he wrote ? 
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718 Ans. I know that he puta circular into every applica- 
tion. 

Q. How do you know that he put them into every appli- 
cation ? 

Ans. I know because he told me that he did, and be- 
cause I know that there was a certain number folded up 
every day, enough for the applications. 

Q. Did you count them? 

Aus. No sir. 

Q. Had you any means of knowing how many applica- 
tions came in? 

Ans. No sir, except as I was told. 

Q. Then what you know as to the number of applica- 
tions and as to whether circulars were put in all of them or 
not, is based upon what you were told, is it not? 

Ans. No sir, what [saw, I could see Mr. Hodgkin work- 
ing there every day and could see that he put in about the 
same kind of circulars. 

Q. How many letters did he send each day? 

Ans. I could not say, some days it would be as high as 
720 twenty and some days not more that seven or eight, perhaps. 

Q. Was it ever more than twenty ? 

Aus. I could not say as to that, I could not say posi- 
tively as to the number. 

(). Were there as many as fifty in a day? 

Ans. I don’t think there were as many as that. 

Q. How near was your desk to Mr. Hodgkin’s desk ? 

Ans. There were three or four feet between. 
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Q. Were you there all day? ° 
Ans. I was there all day during that fall. 
721 . Beginning when? . 


Ans. From about the middle of July I was there all the 
time. 
(). As to what occurred before July you know nothing? 
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Ans. Except as I was in the office perhaps three days in 
the week, then I could see what was being done. 

Q. Do you swear, of your own knowledge, that in answer 
to every application that was received fou the Bryan books. 
a cireular relating to the Bryan books and other circulars 
relating to the Bible and the Stock Book were enclosed by 
Mr. Hodgkin? (22 

Ans. I could not swear that they were put into every 
one, no one could do that, I know that was what they gen- 
erally did. 

Q. You know that from your general observation in the 
office ? 

Ans. Yessir. 


CHARLES LILLINGSTON. 


ANDREW R. FLEMING, 


Sworn on the part of the defendant, testifies as follows: 
Direct examination by Mr. Kerr. 123 
Q. Where do you reside? 

Ans. In the City of St. Louis. 

Q. Do you know Mr. N. D. Thompson, the defendant 
in this suit? 

Ans. Yes sir. 

Q. How long have you know him? 

Ans. About eight years. 

Q. What is your business? 

Ans. Iam a printer. 

Q. How long have you been engaged in that business? — 794 

Ans. I have been in business for myself about eight 
years. 

Q. Do you remember doing any work for Mr. Thomp- 

son on a book entitled: ‘*Pictorial Cyclopedia of Live Stock 

and Complete Stock Doctor. Hon. Jonathan Periam and 

A. H. Baker, V. S.’’ 
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Ans. Yes sir, we did the work on that book. 

Q. What work did you do on it? 

Ans. The composition. 

(). What part of it? 

Ans. All of it, including the title page. 

Q. Do you remember when you were employed to do- 
this work ? 

Ans. We started on it, either the last of August or the 
Ist of September, 1881. 

(. When were you employed by Mr. Thompson to do 
it ? 

Ans. I put in a bid, I suppose probably a month or two 
months before that. I gave him my figures on the work. 

@. Are you familiar with the value of composition work 
of this kind, containing illustrations as this book does? 

Ans. Yesir. 

Q). After examining the book, state what the compo- 
sition of such a book as that was worth at the time this 
work was done? 


(Mr. Sypher, counsel for plaintiff, objects to the ques- 
tion, on the ground that the witness has testified that he did 
the composition, and the best evidence is what he charged 
for it, and not an estimate of what it would be worth. ) 


Ans. It was worth 55 cents a thousand ems. 

Q. About how many ems are there on a page of that 
book ? 

Ans. I believe there are about 1800 on each page, ac- 
cording to my recollection, or in that neighborhood. 

Q. Mr. Thompson gave you no contract in writing, did 
he? 

Aus. No sir. 

Q. What price was agreed upon between you and Mr. 
Thompson for the composition of that book, and what did 
he pay you? 
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Ans. My bid was 50 cents a thousand ems; after work- 
ing on it fora couple of weeks, we got up probably 150 
pages, or in that neighborhood, and the hands refused to 
work on it any longer, on account of the poor copy, so I 
went up to see Mr. Thompson and stated the case to him. 
I told him that the hands refused to work on it any longer 
at that price, and he agreed to pay five cents more a thou- 
sand ems, which I turned over to the compositors; that is, f 
paid them five cents more a thousand ems on the work. 

Q. Do you remember the aggregate amount paid to you 
by Mr. Thompson for the composition of this book? 

Ans. I think it was between $1,100 and $1,200. 

Q. Did vou handle the manuseript yourself ta any ex- 
tent? 

Ans. Yessir; I read the proof of it and gave out the 
manuscript to the hands 

Q. After you had read the proof, what was then done 
with it? 

Ans. The proof was then sent to Mr. Thompson in galley 
form. 

Q. Do you know who read it for Mr. Thompson? 

Aus. Mr. Trueheart. 

Q. Would you recognize that manuscript if you were to 
see it? 

Ans. Yes sir; I don’t think I could be deceived in it 
much. 

Q. Will you examine this manuscript, and state whether 
or not you recognize it (handing manuscript to the wit- 
ness ) ? 

Ans. I do; I recognize it as the copy for the Stock 
Book, the title of which is, ‘* Pictorial Cyclopedia of Live 
Stock and Complete Steck Doctor. Hon. Jonathan Periam 
and A. H. Baker, V.8.”’ 

Q. Have you ever seen the ‘Illustrated Stock Doetor 
and Live Stock Encyclopedia, Manning ?”’ 
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Ans. Yes sir, | have seen it. 

Q. . Did all of the copy or manuscript pass through your 
hands that,was used in this book? 

Ans. Yes sir; that is, the first book; the last book 

732 shown to me, the Manning book, I know nothing about at 
all, except that I have seen it. 

Q. Of the manuscript of the first book which passed 
through your hands, after having examined it and having 
seen the Manning book, state, to the best of your recollec- 
tion, what amount of clippings in the manuscript that was 
used by you in the composition of the Periam and Baker 
book was taken from the Manning book? 

(Mr. Sypher, counsel for plaintiff, objects to the ques 
tion, as immaterial, and because the best evidence of what” 

733 was taken from the Manning book will be found in the 
testimony of those who took it. ) 

Q. Before answering that question I will ask you if this 
is all of the manuscript (referring to the package of manu- 
script heretofore handed to the witness ) ? 

Ans. That, I could not say; I have not gone over it 
‘arefully enough to state whether this is all; by glancing 
through this manuscript I could not say how much had been 
clipped from the Manning book or any other book; my rec- 
ollection of the copy—and I have a very distinct recollec- 

734 tion of it—is that there was very little reprint from any 
source. I know that there were some newspaper clippings, 
and some clippings that were credited to—I have forgotten 
the name of the Stock Book, but it spoke of it as being 
from that book, but altogether I do not think there were 
over from twelve to fifteen pages of reprint in the copy that 
we set up. 

Q. What do you mean by reprint? 

Ans. I mean that which was not written, but which was 
furnished us as printed copy. 
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Q. When did you first see the Illustrated Stock Doctor 735 
and Live Stock Encyclopedia by Manning? 

Ans. I eannot tell how long ago, I saw it several years 
ago at Mr. Thompson's. 

Q. Did you make any use of that book in reading the 
proof in the composition ? 

Ans. No sir. 

Q. Did you have it in your possession at all for use at 
that time? 

Ans. I think not. I had one book at the office for quite a 
while doing some work on it; I think I had it there doing 736 
some work on the plates, and I don’t know but that I kept 
it, probably; I don’t know that Mr. Thompson ever sent 
for it. 

Q. Which book do you refer to? 

Ans. This Manning book, but that was long before I 
ever heard anything about the Thompson book. 

Q. At the time you were doing the composition work 
and reading the proof of the Thompson book, what use, if 
any, did you make of the Manning book? 

Ans. I did not use it all, [ had no use for it, I read the 737 
proof from the copy. 

Q. And you identify this as the copy or manuscript that 
you used in setting up the type (referring to the manuscript 
heretofore identified by the witness ) ? 

Ans. Yes sir. 

(Defendant’s counsel offers this manuscript in evidence, 
which is marked **MSS. of Thompson book.’’ ) 

It is agreed that the manuscript referred to may be brought 
into Court by defendant’s counsel on the trial of the cause, 
without being attached as an exhibit to this testimony. 738 

Q. Did you have any assistance in the work which you 
did on this manuscript ? : 

Ans. Yes sir, Mr. Eugene Junge was my foreman at the 
time and did some work on it. 
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Q. What did he have to do with this manuscript? 

Ans.- Well, he did not have a great deal to do with it. 
I superintended the book myself, but he was there and saw 
the manuscript, and I would occasionlly call on him to hold 


copy for me while I was reading the proof. 


739 =Q.. ~Did yéu read all of the proof yourself ? 


A. All except during one week. 

Q. Who read the proof during that time? 

Ans. There was a man named Simpson who came well 
recommended as a proof reader, but after a trial Mr. Thomp- 
son and myself decided that he was not a first class proof 
reader, and at the end of the week I took him off; although 
during that time I employed him as a proof reader I do not 
think he read over sixteen or twenty pages until I discovered 
that he was not a competent proof reader, and I discovered 
it from the fact that the proofs came back from Mr. Thomp- 
son all marked up; then I put him to making up the pages, 
and read the proof myself, so that I really read all the 
proof. I kept him on that one week, because I could not 
well get rid of him in a less time than that, although I 
would have liked to. 

Q. So that you really handled all the manuscript ? 

Ans. Yes sir, I give out the copy and was in the office 
all the time. There was a good deal of the work that none 
of us could make out, and that we put ina blank for. When 
anything of that kind came up, of course the hands would 
come to me to see if I could make it out, so that I suppose 
I saw every page of manuscript that went into the book in 
one way or another. : 

Q. From your knowledge of the Manning book, after 
having examined it, would you be able to distinguish that 
which was clipped from the Manning book and that which 
was clipped from other books? 

Ans. No sir, I don’t think I would, from the fact that 
I never examined the Manning book and don’t know much 


it. 
LW 


id 


345 


219) 


about it. The name of that book that I spoke of a while 742 
ago, and could not call to mind, was Youatt’s Stock Book, I 
believe. ’ 

Cross-examination by Mr. Sypher, counsel for plaintiff. 

Q. Had vou any instructions as to the style in which this 
book should be set? 

Aus. Yes sir. 

Q. From whom? 

Ans. From Mr. Thompson. 

Q. What were those instructions? 

Ans. He gave me the size of the page and told me the 743 
style of type he wanted it set in; that is, he said he wanted 
it set in small pica type; he also gave me the dimensions of 
the pages, and what certain underscores meant ; but of course 
I understood that, that certain underscores meant italics, and 
certain underscores black letter: I don’t know that there 
were any other instructions» 

Q. Did he give you any instructions as to the type to be 
used in the sub-heads? 

Ans. Yes sir. 

Q. The typography of the book, therefore, was made in 744 
accordance with instructions received from Mr. Thompson ? 

Ans. Yes sir. 

Q. Did you receive any instructions in reference to the 
disposition of the illustrations ? 

Ans. No sir, in that we did not follow his instructions, 
because we could not. We did not place the cuts where they 
were marked, from the fact that frequently a cut would be 
marked at such a place in the manuscript as would come at 
the bottom of a page, and of courseein a case of that kind 
we put it either over to the page before or after. 745 

Q. You then had instructions from Mr. Thompson in 
reference to that matter, and followed them as nearly as 


practicable ? 


748 


Ans. 


92() 


No sir, I don’t know that there were any instruc- 


tions, we supposed the cuts bad to go in where they were 


pliced 
(). 


in the manuscript. 
Then the only instructions you had with reference to 


the cuts, as I understand you, were the instructions con- 
tained in the manuscript? 

746 ~—=s Ans. 
for instance a cut running down the side, Mr. Thompson 
would not allow us to put at the bottom of the page or at 
the top, we had to have some matter running above and some 


below. 


Yes sir, and there were certain other instructions, 


If it came near the bottom, there would have to be 


either one or two lines below it; if it came near the top there 
had to be one or two lines above it. For instance, on page 
56 there is an illustration of what I mean, a ‘*Horse’s Head 
Open to View.’’ He would not allow the title of the cut to 
come down here, there had to be some matter below it. Of 
course, things of that kind we got instructions in regard to ; 
but I guess those are about all the instructions we had in 
reference to the illustrations. 

Q. Had you any instructions from Mr. Thompson in 
reference to the display of the title page? 


Ans. 


No sir, we could uot very well get instructions on 


a thing of that kind. 
Q. I suppose he wanted the title page well displayed? 


Aus. 


Yes sir. 


Q. And you had general instructions in reference to it? 


Ans. 
about it 


[ don’t know that there was anything said at all 
; he simply gave us the title page and told us to get 


up a neat title page, which we of course would do as well 
as we could. ‘ 

Q. As to the sub-titles, such as ‘*‘Part 1—The Horse,’’ 
and ‘*Part 2—Diseases of the Horse,’’ &c., by whose in- 


structions did you put those in? 
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Ans. They came in with the copy, they were a part of 
the copy, and of course we put them in the same as we did 
the others. 

Q. Did Mr. Thompson direct you as to the type which 
he wished used in those sub-titles? 

Ans. Yessir; I have no doubt the titles were changed; 
I would probably set them up, and they would not suit him, 
and he would mark changes in them. 

Q. These titles and sub-titles, then, were made to suit 
Mr. Thompson’s request? 

Ans. Certainly. 

Q. Was it at Mr. Thompson’s request that you put in 
these side head lines as found on page 146, ** Know what 
you breed for?’’ 

Ans. No more than as I told you before, that certain 
underscores meant black letter, certain underscores small 
caps, and certain underscores caps, and so on. 

Q. And you were instructed as to what those lines were 
intended to mean by Mr. Thompson or his officers ? 

Ans. No sir; I bave been in the printing business long 
enough to know that one underscore means italics; two, 
small caps; and three, caps. . 

Q. You do not understand my question, or you would 
not give me that answer. The question is, whether you had 
instructions as to the use of side headings in place of sub- 
heads, that is setting them in the line, a black letter at the 
beginning of the line as a sub-head in place of setting in a 
whole line? 

Ans. No sir; I would not set that in a whole line if it 
was written in this way and underscored and a period and 
dash after it. 

Q. Then that instruction was in the manuscript ? 


Ans. Certainly. 


@. And the instruction as to these heads on page 145 of 759 


749 


750 


~] 


753 


222 
the Thompson book, numbered 2 and 3, and heads of that 
character ? 

Ans. No sir; no special direction, except what was in 
the manuscript. : 

Q. Are the chapter headings set in accordance with the 
instructions contained in the manuscript ? 

Ans. Yes sir, I think so. 

Q. You say you put ina bid for the work one or two 
months before you began it, in the last of August, 1881. 
Can you approximate somewhat nearer to the time that you 
put in the bid? 

Ans. No sir, I cannot; I know it was sometime before I 
got the work. 

Q. And one or two months is is about as near as you 
‘an come to it? 

Aus. I would suppose that one month is about as near as 
[can come to it. It was a thing that I paid no attention to, 
from the fact that I first put ina verbal bid. I was up 
there one day and Mr. Thompson asked me what I would 
do the work for and I told him ; a few days after that I was 
up there again, and I believe he said that the bid was all 
right, and told me to put it in- writing, which I did, but I 
did not pay any attention to the date of it. 

Q. At the time you put in this verbal bid to do the 
work, did Mr. Thompson show you a copy of the Manning 
book ? 

Ans. No sir. 

Q. How did he indicate to you the sort of work that it 


was to be? 

Ans. He told me it was to be set in small pica, and the 
bid was made for that type by the thousand ems. 

Q. About how long after that was it that you put in the 
bid in writing ? 

Ans. <As I say, a few days after that. 
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Q. Did you keep a copy of that bid in your letter 
book ? 
Ans. No sir, not in my letter book. I simply made a 
copy of it, and kept it until such time as the matter was 
straightened up, when the book was out aud paid for. 756 
Q. That is, your copy of it? 
. ? Ans. Yessir. 
(Mr. Sypher, plaintiff's counsel, calls on defendant for 
the written bid of this witness. 
Mr. Kerr, defendant’s counsel, states that he will make 
search for it, and if it can be found, will produce it. ) 


: Q. Can you, by reference to any books or memoranda 

¥ in your posssesion, give us the date when that bid was 

| made ? 

as Ans. No sir, I cannot. 757 


Q. Where did you learn the printing business ? 

Ans. I learned it in Pennsylvania, at Chambersburg, 
7 with Col. Alexander K. McClure. 

Q. Have you had considerable experience in book 
: q : work? 


Ans. Yes sir. 
> Q. Are you proprietor of the establishment in which 
this work was done? 

Ans. Yes sir. 


Q. What are the character and extent of your facilities 758 
for doing first-class book work? 
| Ans. I can get out in the neighborhood of fifty or  aty 


a pages a day. 
7 Q. And your material and employees are such as would 
enable you to turn out first-class work ? 
A Ans. Yessir. I think that Thompson book shows for 
} itself. 

wih Q. You consider your establishment fully equipped to 
Sp take manuscript, such as is ordinarily prepared, and make 


a good job of it in producing a book? 


Aus. Yes sir. 
Q. You do not require specific directions in matters of 


tuste, style and display, from the outside? 

Ans. No sir, I do not require anything of that sort. Of 
course, I consult my patrons’ wishes in matters of that kind, 
as almost any man would do, but I do not go to other 


printers to get any information. 


A. R. FLEMING. 


DEPOSITION OF EUGENE JUNGE. 
760 KUGENE JUNGE, 
Sworn on the part of defendant, testifies as follows: 
Direct examination by Mr. Kerr: 


Q. What is your business? 

Ans. Iam a printer. 

Q. Have you an office of your own? 

Ans. No sir. 

Q. By whom are you employed? 

Ans. By Mr. Fleming. I have been with him for about 
five years, as foreman. 

761 . During the year 1881, in what capacity did you 
serve him? 

Ans. As foreman. 

Q. Do you remember, during that year, the ‘Pictorial 
Cyclopedia of Live-stock and Complete Stock Doctor,’’ by 
Hon. Jonathan Periam and A. H. Baker, V. S., being set 
up in your office? 

Ans. Yes sir. 

Q. For whom was it done? 

Ans. For N. D. Thompson & Co. 

Did you see the manuscript of that book? 


762. 
Ans. I saw the greater part of it, I think. 
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Q. Please examine the manuscript before you, and 
state whether or not you recognize it as the manuscript of 
that book (handing witness the manuscript identified by the 
former witness ) ? 

Ans. Yes sir, I recognize that as the manuseript. 

(). How did you handle that manuscript, and to what 
extent are you familiar with it? 

Ans. Some of it I set up myself; I read the first proof 
of some of it, and made up the pages after it was 
set up. 7 

Q. Under whose directions did you do this work? 

Ans. Under Mr. Fleming’s directions. 

Q. What part of the manuscript of that book passed 
through your hands? 

Ans. I dare say the greater part of it; I may have 
missed one chapter here and there. 

(J. Can you state, from your knowledge of the manu- 
uscript, about what part of it contained printed matter, or 
clippings from books or newspapers ? 


(Mr. Sypher, plaintiff’s counsel, objects to the ‘question 
as insufficient proof of the fact inquired about, for reasons 


heretofore stated. ) 


Ans. There were clippings dispersed throughout the 
copy to a greater or less extent; I cannot say exactly what 
special part of the manuscript had them. 

Q. Did you ever see the book called the ‘Illustrated 
Stock Doctor and Live-Stock Encyclopedia,’’? by Man- 
ning ? 

Ans. I have seen a copy of it, just about the same as it 
is here; that is all I have seen of it; I may have seen some 
stray leaves of it, but I have seen the book as it is here— 
complete. 

Q. From your knowledge of the manuscript of the 
book, as furnished by Mr. Thompson, can you state about 
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how many pages were contained in it which were clipped 


from other books? 
(Same objection. ) 


Ans. I should judge, taking all the clippings and every- 
thing into consideration, it would not make more than about 
from twelve to fourteen pages, perhaps not that. 

Q. When you were doing this work on the Thompsou 
book, did you use the Manning book ? 

Ans. Nosir. 

Q. Did you have it? 

Ans. I never saw it around the office, and never had it 
in my hands while we were getting up the Thompson book. 
i saw the Manning book previous to getting up this Thompson 
book. We had a copy of it in the office, but it was taken 


67 away again. 
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Q. Do you know whether or not the old Manning book 
was used in the office? 

Ans. I don’t think it was, because at the time of getting 
in the manuscript of the Thompson book, we had no such 
book as the Manning book around. 


Cross-examination by Mr. Sypher, plaintiff’s counsel: 


Q. Do you mean that you recognize only about twelve 
or fourteen pages of the clippings as being from the Man- 
ning book ? 

Ans. I won't say that; there were other clippings, 
newspaper clippings and clippings from Youatt’s Stock 
Book, and some few clippings from Manning’s Stock Book ; 
I dare say that the greater portion of the clippings were 
taken from Youatt’s Stock Book, and newspaper clippings. 

Q. You did vour work under the instructions of Mr. 


Fleming? 
Ans. Yes sir 
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Q. You took your orders from him as to how it should 
be done? 
Ans. Yes sir. : 769 
EUGENE JUNGE. 
At this point I adjourned the further taking of this testi- 
mony to to-morrow, Wednesday, October 3d, 1883. 
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DEPOSITION OF WILLIAM H. BROWN. 
4 


Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Wednesday, 
October 3d, 1883, as follows: 

WILLIAM H. BROWN, 


Sworn on the part of the defendant, testifies as follows: 


~] 
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Direct examination by Mr. Kerr: 

Q. Where do you reside? 

Ans. At Fairview, St. Louis county, but Webster is my 
post office address. 

Q. What is your profession ? 

Ans. The practice of medicine. 

Q. How long have you been engaged in that profession ? 

Ans. Since 1844. 

Q. Where have you been located? 

Ans. Where I am now I have been all the time, at 
Fairview, ever since 1844. 771 

Q. Are you acquainted with Mr. N. D. Thompson, who 
resides at Webster Groves ? 

Aus. Yes sir. 

Q. Have you been his family physician? 

Ans. Yes sir, ever since he was married. 

(). Fohow long a time? 
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Ans. I don’t remember when he was married. 
Q. Prior to 1880, were you his family physician ? 


Ans. Yes sir. 

@. And during the year 1880? 

Ans. Yes sir. 

Q. Was there any occasion for your professional attend- 
ance on Mr. Thompson in the year 1880? 

Ans. Yes sir. 

Q. When did that begin? 

Ans. I presume I attended-on him in 1879, but I was 
treating him for nervous prostration in April, 1880. 

(. About what time in April? 

Ans. On the fourth of the month I first prescribed for 
him for this nervous prostration. 

Q. Do you know what his nervous condition was during 
the month of April, and the remainder of the year 1880? 

Ans. It was in a-depressed condition during all that 
time. 

Q. State to what extent it affected his ability to attend 
properly to business ? 

Ans. It rendered him incapable of attending to business, 
and by my advice he went off and staid for some time ; 
then he came back considerably recuperated, and when he 
returned he was telling me how much better he felt, and I 
said to him, **If you had staid at home and let your business 
alone, you would have been Just as well off as by going 
away. 

Q. When did this incapacity to attend to business, on 
necount of his nervous condition, begin ? 

Ans. It was previous to the fourth of April. 

Q. How long did it continue? 

Ans. It ran on until some time in June, 1880, when he 
went off on a trip. 

Q. Do you know when he returned ? 

Ans. I think it was in the early part of OctoBer. 
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Q. Do you know what his condition was on his re- 
turn? 

Ans. He was recuperated to a certain extent, just from 
relaxation from business, but he soon let down again. 

Q. How long was it before he let down again? 

Ans. I first prescribed for him then on the 29th of Oc- 
tober, 1880. 

Q. What was his condition on the 29th of October, 
1880? | 

Ans. I found an obstruction of the large bowel, at the 
head of what we call the colon; I worked on him for nine 
days before I got an evacuation, by cathartics and 
clysters. | 

Q. What was the effect on his physical condition, as to 
rendering him incapable of attending to business. 

Ans. He was not in a condition to attend to any busi- 
ness whatever from the 29th of October, 1880, up to late in 
February, 1881. 

(). Was he confined to his bed ? 

Ans. He was confined to his bed for over four months, 
beginning with October 29th, 1880. 

Q. You stated that you found an obstruction of the 
bowels. State whether or not you consulted with any other 
physician with regard to that matter? 

Ans. I did, I consulted with Dr. Gregory, of the City of 
St. Louis. 

Q. What did you and Dr. Gregory discover on your 
consultation, in regard to Mr. Thompson’s condition ? 

Ans. We found that the head of the cclon had ulcer- 
ated, from the result of typhoid fever. 

Q. What further investigation did you make, what 
operation did you perform, if any, and what was the result 
of that operation? 

Ans. I was not satisfied in my own mind whether the 
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ulceration had produced a superficial abscess or a deep- 
seated one, and that was why I asked for the consultation. 
Dr. Gregory, after making an examination, was in hopes 
that the **pus,’’ as we call it in medicine, was superficial ; 
he made a slight cut, but after passing through the integu- 
ments, and finding that he did not reach the latter, he let 
the lancet down, and the pus and the contents of the bowels 
came out through that opening. 

Q. Do you mean the foeces? 

Ans. Yes sir. 

(). When was that operation performed ? 

Ans. On the 10th of November, 1880. 

Q. How often did you see Mr. Thompson about this 
time? 

Ans. Twice every day. 

Q. Beginning at what time? 

Ans. Beginning on the 30th of October. 

Q. Was his condition from the beginning of November, 
during the remainder of the month, such that he could be 
seen in regard to business, or that he was seen by any 
person? 

Ans. No sir; his wife imprudently let a man by the 
name of Curran in there once or twice. 

Q. State when it was that that man was admitted ? 

Aus. I think he was admitted about the 31st of October. 
When I found it out, | reprimanded Mrs. Thompson for 
admitting him to the room, and told her that I did not want 
Mr. Thompson to stir, that quiet was one of the most essen- 
tial things in the treatment of his case. I think the second 
day after that, probably the first or second day of Novem- 
ber, he came out again, and when I got there in the evening 
to pay my evening visit, I found him there, and I said to 
Mrs. Thompson: ‘*This must be stopped. I will not have 


2 Mr. Thompson annoyed with business of any kind.’’ He 


came out another evening, and insisted on getting into Mr. 
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Thompson's room; Mrs. Thompson spoke to me about it, 
and I said: ‘*No madam, he cannot go in.*’ She said to 
me: ‘*Won’t you go down into the parlor, then, and tell 
him so?’ Said I: ‘Certainly I will; and I went down 
and said to Mr. Curran: ‘*You cannot be admitted to that 
room again, and you need not come back here any more.”’ 

Q. Do you recali the date of that? 

Ans. It was, I think, the 3d or 4th of November. 

Q. Have you any book in your possession by which you 
‘an tell the date exactly ? 

Ans. I know that for several days previous to the 
operation there had been nobody in the room at all, except 
Mr. Helfenstein, Mrs. Helfenstein, Mrs. Thompson and 
myself. ° 

Q). Was this man Curran admitted after that? 

Ans. No sir, he was not. 

(). If you have a book containing memoranda entered at 
the time, be kind enough to refer to it, and state when was 
the last day that this man Curran was admitted? 

Ans. Mr. Curran could not have been in that room after 
the 4th of November. 

Q. State what Mr. Thompson’s condition was after this 
operation was performed, and what was the effect of it? 

Ans. For two months and a half the contents of the 
bowels all passed through this artificial opening; there was 
nothing passed by the natural passage for two months and 
a half. | 

(Mr. Sypher, plaintiff's counsel, objects to all this 
testimony of this witness as immaterial. ) 

Q. During that time, what was Mr. Thompson’s condi- 
tion as to his ability to attend to business ? 

Ans. He was incapable of attending to any business at 
all. 

Q. From the Ist of November, 1880, even provided Mr. 
Curran had access to him, what would have been his 
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capacity to attend to business during the remainder of the 
month ? 


(Mr. Sypher, plaintiff's counsel, objects to the ques- 


tion as immaterial. ) 


Ans. He was entirely incapable. 

Q. Were there other complications in Mr. Thompson’s 
illness, besides this obstruction in the bowels? 

Ans. Yes sir, typhoid fever; there was fever all the 
time. 

Q. Beginning with what time ? 

Ans. The 29th of October. 

Q. On the 8th of November, 1880, was Mr. Thomp- 
son’s condition such that he could have intelligently attended 


> to anv business whatever? 


Aus. Nosir, his condition was such that he was incapable 
of attending to any business whatever. 

Q). What was his nervous condition during the month of 
November, beginning with the first of the month ? 

Ans. He was in such a depressed condition that I had to 
keep him under the influence of anodynes all the time to 
control the nervous irritability. 

Q. When did you first find it necessary to keep him un- 
der the influence of anodynes, or to administer anodynes to 
him ? 

Ans. From the commencement of the treatment, be- 
‘ause the pain was so intense at the head of the colon that, 
aside from the depressed condition of the nervous system, 
this pain would necessarily increase that depression, and I 
put him under the influence of anodynes to suppress that 
cause. : 

Q. Before the month of October, had vou been adminis- 


tering anodynes to Mr. Thompson? 
Ans. Not after June; about the 4th of June, I think, 
789 was the last time I had given him any anodynes. 
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Q. What was his trouble up to the 4th of June, during 
the year 1880? 

Ans. It was this nervous prostration; he could not 
sleep, unless he was under the influence of an anodyne. 

Q. He was troubied with ‘‘insomnia,’’ I believe it is 
called ? 

Ans. Yes sir. 

Q. Are you.a graduate of a regular medical college? 

Ans. Yes sir. 

Q. Of what institution? 790 

Ans. The University of Pennsylvania. I graduated 
under old Dr. Chapman, in the spring of 1845. 

Q. You have been practicing your profession since that 
time? 

Ans. Yes sir. 

Q. During the year 1880, after the beginning of April, 
was Mr. Thompson's condition such that he could have gone 
east, say to Philadelphia, and have attended to complicated 
business negotiations, without great danger to Mis health? 

(Mr. Sypher, plaintiff's counsel, objects to the ques- 791 
tion as immaterial. ) 

Ans. No sir, he could not; a man that cannot sleep 
without being under the influence of an anodyne, I do not 
think is capable of transacting business. 

Q. Was Mr. Thompson’s condition during that time such 
that he could sleep without anodynes ? 

Ans. No sir. 


Cross-examination by Mr. Sypher, counsel for plaintiff: 


Q. Are you a native of Pennsylvania? 
Ans. No sir, Iam a native of Virginia. 792 
Q. You went from Missouri to Philadelphia to study 
medicine and attend lectures? 
Ans. Yes ‘sir, I attended my first course in Cincinnati, 
in the winter of 1843-4. 
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Q. State particularly what Mr. Thompson’s condition 
was on the 4th of April, 1880? 

Ans. He was ina nervous condition, he was sleepless, 
his nervous system was below the sleeping standard, so 
much so that I considered it proper to prescribe anodynes to 


‘793 produce sleep. 
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(). Did you prescribe anodynes on that day, the 4th of 
April? 

Ans. Yes sir. 

Q. When, previously to the 4th of April, had you at- 
tended him personally ? 

Ans. I could not tell you exactly, unless I refer to my 
book. 

(). Please refer to your book, and state? 

Ans. (Referring to book.) I prescribed for him on 
May 7th, 1878; my next prescription for him was on the 
4th of April, 1880, and then it runs on down from that to 
the 4th of June. You can see in this book the number of 
anodyne capsules that I gave from April on down. 

Q. State what you gave him on the 4th of April? 

Ans. I gave him a combination of morphia and quinine. 

Q. What was the date of your next prescription ? 

Ans. April 29th, and then April 30, 1880. 

Q. What did you prescribe on the 29th of April? 

Ans. The same; on the 30th of April, the same ; on May 
4th, thesame ; on May 8th, May 15th and May 22nd, the same; 
May 24th the prescription was the same, only that I recom- 
mended some stimulant to him; on the 28th I gave him the 
tonic anodyne capsules again; on June 4th the same, and 
that ends it up to the 29th of October. Mr. Thompson was 
taken very sick in town here, that day, and he went out 
home, znd in the evening I went to see him; on the 30th 
of October I paid him two visits, and on the 31st of October 
I paid him two visits, and administered clysters. 
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Q. During the month of April, 1880, was Mr. Thomp- 
son attending to his regular business? 

Ans. He would come into town and stay part of the day, 
and he represented to me that a good part of the day he would 
lie on a lounge, or something in his office. 

Q. But he came in to his business every day? 

Ans. No sir, he did not. 

Q. How many days did he miss? 

Ans. I could not tell you that. 

Q. Are you certain, of your knowledge, that he did not 
come in every day? 

Aus. No sir. 

Q. And about the same thing continued during the month 
of May, he went in practically every day? 

Ans. I cannot tell how often he went in, only that I 
know he was under this treatment to produce sleep. You 
see I live about a mile and a quarter from him, I live at Fair- 
view and he lives at Webster. 

Q. Did he come to your house or to your office, in April 
and May? 

Ans. He drove down to my house or would seud down 
sometimes. 

Q. You did not see him then, except as he came to your 
_ office ? 

Ans. No sir, but I saw him the most of those dates on 
which I gave the prescriptions that I have read off my book. 

Q. What do you mean by his being incapable, during the 
months of April and May, of attending to business? 

Ans. His nervous condition was in that condition, that 
the least business seemed to upset all my work, and I found 
that it was counteracting it to that extent, that his life must 
be sacrificed unless I stopped it, and when Dr. Gregory 
came out in consultation he coincided with me in that view. 

Q. That was in October; I was talking about April and 
May, from the 4th of April to the 4th of June? 
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Ans. Well, I don’t say that he was not capable of at- 
tending to business from the 4th of April to the first of 


‘June. 


Q. You simply say, that the condition of his health was 
such that he ought to have laid off? 

Ans. Yes sir, and that was my advice to him. 

Q. But, you do not say that he was incapable, from that 
time on, of doing any business? 

Ans. No sir. 

Q. His mind was clear enough during that period, was 


it not? 
Ans. I presume his mind was clear enough, I would 


‘not say but what his mind was clear enough to do business, 


although it was a-great detriment to his health. 

Q. Exactly, his physical condition was such, that in your 
opinion it would have been very much better for him if he 
had taken rest, and eventually he paid the penalty of refus- 
ing to take your advice? 

Ans. Yes sir. 

Q. From the 4th of June to the 29th of October, you 
did not see him professionally? 

Ans. No sir, he was away a good part of that time. 

Q. You are not able to fix the date when he went away, 
and the date when he returned, are you? 

Ans. No sir. 

Q. Then from the 29th of October, 1880, forward for 
about four months, he was in such a physical condition that 
any mental trouble or worriment might have proved fatal? 

Ans. Yes sir; I staid with him all those nights from 
the 25th of November up to the 6th of December. 

(Mr. Sypher, plaintiff's counsel, states that this statement 
is voluntary on the part of the witness, and not responsive 


to the question put.) 


Q. You say that after the 4th of April, 1880, Mr. 


Thompson could not have gone to Philadelphia and attended 
to any business of a complicated nature ? 

Ans. Yes sir. 

Q. Do you mean to say that he could not have traveled 
to Philadelphia with about the seme comfort that he traveled 
to Hot Springs? 

Ans. Of coarse he could have traveled with the same 
comfort, but then he had no business to do after he got to 
Hot Springs. 

Q. Well, we will take the traveling. Was he growing 
worse from April 4th to June 4th? ‘ 

Ans. Yes sir. 3 

Q. Early in the spring, before he had put himself in this 
condition, say about the Ist ot May, would he not have been 
able to go to Philadelphia and attend to any ordinary 
business, the settlement of an account, for instance ? 

Ans. The 4th of April was the time I first prescribed for 
him. | 

Q. Well, up, say to the 4th of May, or the middle of 
May, could he not have gone to Philadelphia and attended 
to such a matter as the settlement of an account, buying 
goods, agreeing upon prices, or the like? 

Aus. I don’t thmk that a man whose nervous system is 
so far below par that he cannot sleep, is capable of attend- 
ing to any busimess of a coniplicated character ? 

Question repeated. 

Ans. I don’t think he could. 

Q. Upon what do you base that opinion? 

Ans. Upon the condition that his nervous system was in, 
which rendered him incapable of sleeping. I can sit up a 
whole night with a patient, in my usual health, and next 
day I can go and attend to my business, but when a man 
cinnot sleep on account of the depression of his nervous 
system, he is incapable of transacting business to any ex- 
tent. 
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Q. From the 4th of April to the 29th of April, you did 
not preseribe for him? 

Ans. No sir. 

Q. Do you say that in that time he was incapable of at- 
tending to the sort of business he was carrying on? 
He was under a general prescription after the 4th 


Ans. 
of April up to the 29th, and when that exhausted itself I 


changed my prescription and put him on the use of this 
tonic anodyne, as I have it charged here. 

Q. Asa matter of fact, he was attending to his business 
almost daily, was he not? : 

Ans. I could not tell you; as I say, he lives at Webster 
and I live at Fairview, [I had an office at the time at Web- 
ster, but he was either at home or gone to town, so that I 
did not see him every day. 

Q. Your opinion is, if I understand it, that a man in his 
condition should not have been doing those things, and if he 
did do them he had to pay the penalty afterwards ? 


Ans. Of course, it was my advice to him all the time to 


drop all business. 

Q. He could do that at a great sacritice ? 

Ans. Yes sir, and he did it at a great sacrifice. 

Q. Lonly want to get the effect of your words. When 
you say that a man eannot do a thing and he still does it, 
you mean that he cannot do it with impunity, that if he does 
it he will have to pay the penalty, do you not? 

Ans. I think that a person who is in a very depressed 
nervous condition is incapable of transacting business per- 
fectly. 

Q. But suppose he does transact it perfectly ? 

Ans. Of course, then, that is an effort to do work by 


forcing nature. : 
Q. But by forcing nature, he may do it? 
Ans. A person can do a great many thingsat the expense 
of nature, but how do we Know how perfectly it is done. 
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Q. We have the result. What I am at is this: I do not 
waut to put you in the position of saying that a man cannot 
do what he has actually done, and therefore I want vou to 
explain what vou mean when you say, that a man is incapa- 
ble of doing that which he really has done. You say that 
he was incapable of transacting business, now what do you 
mean by being incapable of transacting business? 

(Mr. Kerr, defendant’s counsel, objects to the question as 
being liable to mislead the witness in assuming that the 
business alluded to was properly attended to. ) 

Ans. I will have to go back a little, physiologically. 
The brain acts properly through the quality and quantity 


of blood which it receives from the physical forces. Now, 


if a nan is suffering from great nervous debility, of course 
there is defective secretion throughout all the secretive or- 
gans, then of course the brain does not receive a proper 
quantity and quality of blood to keep it in healthy ac- 
tion, and there is aberration of mind, and the man is liable 
to make mistakes. [ am running back to old Samuel Jack- 
son. 

Q. That is right. Did you see Mr. Fhompson in the 
transaction of any business. from April 4th to June 4th, 
1880? 

Ans. No sir. 

Q. Did you hear of any business that he was transacting, 
in that time? 

Ans. Not particularly, that I recollect, 

Q. Have you been informed, by anyone, of any business 
blunders that he made in that time ? 

Ans. No sir. 

Q. You do not know, then, that he made a business mis- 
take in that time? 

Ans. No sir. 

Q. Who was this Mr. Curran, that you say forced him- 
self upon the family of Mr. Thompson? 
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Ans. I did not know anything about the man at all 
until Mr. Thompson was taken sick, I understood then that 
he was the book-keeper, or held some position in Mr. 
Thompson’s business office. 

Q. Do you know what time Mr. Thompson returned 
from Hot Springs? 

Ans. I do not. 

814 Q. How long did you see him about previous to 29th of 
October, 1880? 
Ans. He was back sometime before that, but I could 


not fix any date. 
Q. He did not call upon you for any medical attend- 
ance ? 
Ans. No sir, not after be returned from Hot Springs. 
Q. What was his condition, so far as you know, after 
he returned from Hot Springs, up to the 29th of October? 
Ans. I saw him two or three times, and he said that he 
815 felt considerably benefited by his trip, I responded to him, 
that if he had just let all business alone and staid at home 
he would have been as well off as by going away. 
Q. It was rest, and not atmosphere that he needed, then ? 
Ans. Yes sir, he needed rest from business. 
Q. Do you know whether, from the time that he returned 
from Hot Springs to the 29th of October, he was in such a 
condition that he could have gone to Philadelphia and at- 
tended to the same sort of business that he was dying in St. 
Louis ? 

816 Ans. To the best of my recollection he was not home 
from Hot Springs more than ten days or two weeks until he 
began to run down again, 

Q. Don’t you know that Mr. Thompson returned from 
Hot Springs after an absence of about a month ?, 

Ans. No sir, I do not. 

Q. Then you practically have lost recollection of him 
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from the time he went to Hot Springs until the 29th of Oc- 
tober, or ten days before that ? 

Ans. No sir, I do not admit that, because Mr. Thomp- 
son and his wife frequently drove down to my house of an 
evening, and [ have no doubt in my own mind that they 
drove down to my house during that period, but I did not 
make any memorandum unless I prescribed. 

(). Lam asking about your recollection, not your memo- 
randum. Have you any distinet recollection of .him from 
the time he went to Hot Springs uutil about the last of Oc- 
tober, 1880? 

Ans. Yes sir, I have, I know that he and his wife both 
visited my house during that period. 

Q. During the month of July? 

Ans. Yessir. 

Q). During the month of August? 

Ans. Yes sir, probably August and September. 

Q. And October? 

Ans. Up to the date of the first prescription. During 
that time I was attending on his children and his wife fron 
the time I stopped prescribing for him. June 4th is the 
last charge against him before he went to Hot Springs, on 
June 5th I have charged here in my book medicine for Les- 
lie, that is his little boy; then here is medicine for the 
servant girl and his little boys, and so on down to the 29th 
of October. Of course I would see his wife every time I 
went there, and if I was called in the evening I would be apt 
to see him, and very often he and bis wife would drive down 
to my house and sit in their phaeton and talk to me for half 
an hour at my door ; in addition to that, I recollect that when 
they made their calls on me Mrs. Thompson would say : 
“Oh, doctor, I wish you would get: Nat. to go away,’’ and 
I would say: **Well, I can’t make him go.”’ 

Q. That was before he went to Hot Springs, was it? 

Ans. No sir, that was after. 
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Q. About what time? 

Ans. It was along through August and September. I 
was advising him to quit work entirely and not to attempt ) 
to do anything. 

Q. You have just said that you thought he was not home 
more than about ten days previous to the 29th of October, 
have you not? 

Aus. No sir, I have not. 

821 Q. What did you say about that? 

Ans. My testimony will show. 

(The testimony of the witness heretofore given in regard 
to this matter was read. ) 

Q. His running down did not require your medical skill 
to intereept it until the 29th of October, except advice? 

Ans. I did not prescribe for him during that time, but I 
was advising him in conjunction with his wife all the time, to 
desist from work. 

Q. Did he not go away part of the time after he re- 

g99 turned from Hot Springs? 

Ans. I[ don’t recollect. 

Q. How do you know that he began to run down ten 
davs or two weeks after returning from Hot Springs? 

Ans. 1 met him and he told me about his feelings. 

Q. And you did not prescribe for him? 

Ans. Yes I did, but I did not make any charge for 
it, I probably gave him a general prescription; I think I 
prescribed some form of iron for him in conjunction with 
quinine. Very often my friends ask me for a prescription 

823 in that way, and I give it to them and do not make any 


memorandum of it. 
Q. Do you say that you did give him such prescriptions 
during that time, which you made no memorandum of ? 
Ans. [am pretty well satisfied that I did. 
Q. Are you certain that vou did? 
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Ans. No, I would not be certain of it unless I had a 
charge in my books. 

Q. After the prolonged illness from October 29, 1880, 
had ended by a recovery, what was the condition of Mr. 
Thompson ? $24 

Ans. He got up very much emaciated and debilitated, 
aud I advised him, and so did Dr. Gregory, not to attempt 
to do anything for a year. 

(). That was for the year 1881? 

Ans. From February, 1881. 

Q. What was his condition or capacity for doing busi- 
ness ufter February, 1881, along in May, June and July of 
that year? 

Ans. It was very slim. 

Q. Did you consider him in a condition to transact com- 825 
plicated business during that period? 

Ans. No sir, not for a considerable length of time after 
he got up. 

(). What is a considerable length of time, in your mind? 

Ans. I should say six months, anyhow. 

Q. From February to August? 

Ans. Yes sir. 

(QJ. And your opinion and advice during that period was 
substantially what it had been before his great sickness? 


Ans. Yes sir. 826 
(). You considered him in a condition of great peril if he 


devoted himself to business ? 

Ans. _ I did, sir. 

Q. And you so advised him? 

Ans. Yes sir. 

Q. Do you know whether, as a matter of fact, he did 
refrain from transacting business in that time? 

Ans. Toa great extent he did. I think he did attend to 
some business, but nothing like what he did previous to the 


4th of April. 827 
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Q. Do you know the character of the business that he 
‘transacted in that time, say for six months after he recov- 
ered? 

Ans. I don’t know any further than he told me, that he 
wis coming in here to attend to his book publishing estab- 
lishment. He spoke to me once about going to Cincinnati, 
Chicago or Philadelphia, I forget which, and I advised him 
nguinst it. 

Q. That was during 1881? 

825 Ans. Yes sir. 

(. You considered him incapable of fairly attending to 
business, then, from February to September, 1881? 

Ans. Yes sir. 


Wn. H. BROWN, M. D. 


TESTIMONY OF FRANK TRIPLETT. 
FRANK TRIPLETT, 
Sworn for the defendant, testifies as follows: 

Direct examination by Mr. Kerr: 

Q. Where do you reside? 

829 Ans. In. St. Louis. 

Q. What is your business? 

Ans. Iam an author. 

Q. What has been your experience as an author in writ- 
ing books? 

Ans. I have written Conquering the Wilderness, The 
Enchanted Isle, How to Assay, Prospecting, Mining and 
Assaying, The Life of Jesse James, and some prospectuses 
and other things. 

Q. How long have vou heen engaged in that business? 


‘830 Ans. For several years. 
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Q. Were any of these works in part compilations ? 

Ans. Yes sir. 

Q. Do you know what the value of compiling and writing 
a book is if you see the book? 

Ans. I could form an idea of it, I think. 

Q. Have you ever examined the ‘Illustrated Stock 
Doctor and Live Stock Encyclopedia,’’ by A. R. Manning, 
with a view to ascertaining the value of the services required 
in writing and compiling such a work? 

Ans. I have. 831 

Q. Do you know what the value of such services ren- 
dered in 1879 was? . | 


(Mr. Sypher, plaintiff's counsel, objects to: this: as being 
a roundabout way of proving indirectly what-the defendant 


is able to prove directly from his cash aecount.)) / y) 


Ans. Yes sir, I think I do, at least I know about WHat it 
“ought to be’ worth. pide 

Q.' State what would be a reasonable conipensation’ for 
the services necessary in writing and compiling that bodk ? 

Ans. ‘1 Would have to take’ into consideration the practi- 839 
cal knowledge of the compiler, in answering ‘that, but I 


‘would say that just"the miére Compiling ‘of’ a book of that 


kind ought to be worth in the neighborhood of $1.50 a page. 
‘Tf he Wad & man celebrated | ini''that lite ‘I ‘think he would 
charge something additional for his reputation. ie 

Q. The actual work, then, would be’ wortli $1, 50 a page? 

Ans. About $T. 50's page. 

QL Without rewdtd to the man’s talents or reputation ? 

Ans.’ Yes sir; just thé’mere labor of ‘vetting up’ the aa- 
thorities and looking them over accurately and compiling 833 
“the matter. : 

Q. Do you iiiclade int that the redding of the proof arid 
the making of corrections? ‘.”’ 

Ans.” It that might’ be included the reading of one ptoof. 
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(): . Anything further? 

Ans. I would not include anything further. 

No  cross-examination. 
FRANK TRIPLETT. : ' 


TESTIMONY OF JAMES W. BUEL. 
JAMES W. BUEL, 

Sworn. for the defendant, testifies as follows: 
Direct examination by Mr. Kerr: 
Q. Where do you reside? 
Ans. In St. Louis. 
Q. What is your occupation ? 
Ans,, Author. 
Q. How long have you been engaged in that occupation ? 
_ Ans. I have been what you might call a professional, au- 
thor for about five years, i 

Q. Before that time, what was your occupation? 

Ans, Journalist. | 

Q. . During that time, what has been. your experience as 
an author? 

Ans. Ihave written about twelve or fourteen different 
works. 

Q. Give the names of them. 

Ans. The Secrets of the Great Whiskey Ring, Legends 
of the Ozark, The Border Outlaw, Heroes of the Plains, 
Metropolitan Life Unveiled, Russian Nihilism and Exile 


, 836 Life in Siberia, and others of less eonsequence. 


Q. In any of the works that you have written, bas any 
part of it been a work of compiling from other books? 
Ans: I never did any compiling. 
~Q. Have you ever ‘seen and examined this book, the 


me - 
ee 
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<<Iflustrated Stock Doctor and Live Stock Encyclopedia,’ 


by Manning? 

Ans. Yes sir, I have looked through that on twe or 
three different occasions. 

Q. From your experience as an author, are you able to 
state what would be the value of the services necessary to be 
rendered in writing and compiling that book ?. 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
on the ground that the witness says he never did any com- 
piling, and he is therefore incompetent to form a judgment, 


~and also on the ground that it is immaterial for the reasons 


stated in reference to the testimony of the witness Triplett. ) 

Ans. I would have to answer that qualifiedly. If it 
were authorship, [ eould give you about what my own 
charges would be, but in regard to compilation, I should 
first want to know the extent of his real services, whether 
he had clipped this from other books and pasted it into his 


‘manuscript, or whether he had re-written it, and was quali- 


fied to write a work on that subject. 

(). Can you state what the value of the services would 
be in either event? 

Ans. If it were a matter of authorship, there being 1,000 
pages in the book, it would be worth $4,000 to $5,000. I 


‘would not write it for less than that if it was authorship. 


Q. And if it was compilation, what would it be worth? 
Ans. That would come in on an entirely different basis. 
As I state, it is a difficult question to answer, for the reason 
that [I do not know the extent of the compilation, how much 
matter he had taken from other books. And there is an- 
other question that comes into that. If a man takes up a 


subject to write a work on, he is first supposed to inform 


himself pretty generally by reading up from those works 
that are considered standard on the same subject, and if 


‘after he has qualified himself in that way, he writes a work, 


I would not consider it a compilation. 


837 
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Q. Supposing this to be a compilation to a great extent, 
supposing the greater part of it to have been compiled from 
other books, can you state what the value of the services 
would be? | 

Ans, That would indicate that it had been re-written, 
and then it ought’ to be worth sneer I should think, any- 
how. 

Q.; You know that from your experience in your pro- 
fession ? | Poth | : | | 

Ans. “Yes sit.. ‘There is no writer who -has any kind of 
reputation at all that would undertake to write a book for 
that, if he has to gather his information from. a great 
amount of reading and has.a large experience himself. 

Q. Do you know Jonathan Periam ? , 

Ans. Yes sir. 

Q. . How Jong have you known him? 

Ans. . I first became acquainted, with Jonathan Periam in 


March, 1868. He was.a_professor in the college, that I at- 
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tended. He was.Professor of Agriculture in the Ihingis 
Industrial University. 

Q. Do you know something of his attainmenta and qual- 
ifications for writing and compiling such a book? |. ! 

Ans. Yes sir, because being a professor in my college, I 
took a great deal, of interest,in him, and I know. of his con- 
nection with numerous agricultural papers, and of his being 
author of several agr icultural works. . 

Q.. . Provided that Jonathan, Periam did. the compiling 
and writing of that book, ean you state what the. value of 
his services would be reasonably worth? Fy 

(Mr. Sypher, plaintiff's counsel, objects to, the ; questien 
on the ground that Jonathan Periam is living, and for the 


_work he did on the book received compensation, the amount 
of which will be shown by defendaut’s cash, beek, and it js 
immaterial what it might be worth, as the only question js 
what it cost. ) 
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Ans. I caunot undertake to say how Mr. Periam values 
his own services, but if I had the same reputation that Mr. 
Periam has as an agriculturalist, 1 should not give my name 
to a work of that sort for less than $5,000. 

Q. Even if it was a compilation ? 

Ans. Yes sir; he claims to be the author of the book. 843 


No cross-examivation. 


JAMES W. BUEL. 


TESTIMONY OF A. H. BAKER. 
AUSTIN H. BAKER, 


In continuation of his examination, commenced at Chicago, 
before Commissioner Barber, in accordance with the stipu- 
lation there entered into, being sworn on the part of the de- 
fendant, testities as follows: 

Direct-examination by Mr. Kerr. ) 

Q. Have you exammed the book, entitled the ‘Pictorial 944 
Cyclopedia of Live Stock and Complete Stock Doctor,”’ by 
Jonathan Periam, and A. H. Baker, and in connection with 
it the book entitled, ‘‘Illustrated Stock Doctor and Live 
Stock Encyclopedia, by J. R. Manning ?’’ 

Ans. Simply in relation to cuts. 

Q. Have you examined them in reference to any part of 
the Periam and Baker book, which was compiled or written 
by you? 

Ans. No sir, I have not compared the reading matter. 

Q. Have you examined, or compared, any portion of the 845 
reading matter of the Manning book? 

Ans. No sir. 

Q. Have you examined the reading matter of the Periam 
and Baker book ? 

Ans. Yes sir, the whole of it. 
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Q. Have you the copy which you examined ? 

Ans. Yes sir. 

Q. What part of it did you examine? 

Ans. The whole of my department, that is the veteri- 
nary department, beginning at page 229. : 

Q. Beginning at page 229, and following, is there any 
part which was not original matter composed by you? 

Ans. Yessir, on page 233, the cut **Outward Manifesta- 
tions of Disease,’’ with the explanations belonging to it be- 
ginning on page 232, section 2, at A, ‘*Caries of the Jaw,”’ 
following to section 3, page 235. That matter was fur- 
nished me in printed form by Mr. Periam, and the explana- 
tions, the reading matter I revised, made some corrections, 
condensed some and extended some. 

Q. Do you know whether that was original matter with 
Mr. Periam, or whether it was taken from some other 
hook ? 

(Mr. Sypher, plaintiff's counsel, objects to the question, 
unless the witness can testify of his own kuowledge and not 
from hearsay. ) 

Aus. No sir, but I can say, that the same cut with expla- 
nations does exist in other books, one of which I ean pro- 
duce, as I have had it in my library for years, since 1873. 

Q. Have you got that book here? 

Ans. Yes sir, this is the book, (producing a book.) It 
is called ‘*‘Every Horse Owners’ Cyclopedia,’’ by Walsh, 
Harvey, Elderkin and McClure, published by Porter & 
Coates, of Philadelphia, in 1872. 

(Mr. Sypher, plaintiff's counsel, objects to this as imma- 
terial. ) 

Q¥. State where vou find the matter in the book, to which 
you have referred ? 


(Same objection. ) 


Ans. Between pages 296 and 297. 
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Q. Continuing in the matter touching veterinary, pre- 849 
pared by you, state if anything following that was furnished 
to you by any other person? : 

Ans. Page 237, beginning at section 7, and page 238, 
section 8, but marked 7 in this book, down to section 9, was 
furnished to me in printed form by Mr. Periam. 

Q. What was then done with it by you? 

Ans. It was furnished to me in a copy of the “Farmer’s 
Veterinary Adviser,’ by Law, and I clipped it out and in- 
serted it as part of ny manuscript. 

Q. Have you Law’s Veterinary Adviser here? 850 

Ans. Yes sir. 

Q. State where you find ttin Law's Veterinary Adviser? 

Ans. Page 396, 397, and down to section 3 on page 398. 

Q. Was there any other matter furnished to you by any 
person, or taken from any other book ? 

Ans. Begiining on page 693, the whole of chapter 2, 
and ending at the bottom of page 705, was furnished to me 
by Mr. Periam in manuscript form. I revised it, made 
some corrections, and added the recipes. Part VI, from 
page 825 to page 836 inclusive, was furnished to me in g51 
manuscript form by Mr. Periam, revised, and prescriptions 
added by me. Also page 840, beginning at section 13, to 
the end of that chapter on page 842, was furnished to me 
by Mr. Periam in manuscript form, revised, and recipes 
added by me. Page 893, Part VIIT, down to the bottom of 
page 899, was furnished me by Mr. Periam in manuscript 
form, revised, and receipes added by me. The whole of 
Part X was written by Mr. Periam, furnished me in manu- 
script form, I made some additions, revised the whole of it 
und added the prescriptions. From page 1109 to page 852 
1136, both inclusive, was furnished me in printed form, in 
the form of ‘*Going’s Pocket Dictionary,’’ by Mr. Periam ; 
and this ‘*Glossary of Scientific and other Terms in general 
use, with their definitions,’ within the pages mentioned, was 
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compiled from that book by me. After I had compiled this 
Mr. Periam took Going’s Pocket Dictionary away with him. 

Q. Turn to page 475, and following to the bottom of 
page 477, examine that and state, if you can, whether or 


not, you prepared that matter? 

Ans. Yes sit, beginning at section 4, page 475, down 
to section 5, at the bottom of page 477, was furnished me by 
Mr. Periam in printed form, and revised by me. Page 479, 
section 7, was also furnished me by Mr. Periam in priuted 
form, and revised by me. 

Q. ‘Turn to page 472, and following, examine that and 
state if you prepared that matter? 

Ans. Page 472 to page 475, section 4, was furnished me 
by Mir. Periam in printed form, and was re-written by me. 

Q. Have you examined the illustrations under the head 
of **Diseuses of the Horse.,’’ in the Periam book, in the 
matter which you have prepared, and have you compared 
them with the Manning book ? 

Ans. Yes sir. 

Q. How did you compare the books, and examine the 
illustrations ? 

Ans. I took the Manning book and as I came to the cuts 
compared them with corresponding .cuts in the Thompson 
book, and marked in the Thompson book where they can 
be found in the other books. 

@. Did you examine all of the illustrations under this 
head ? 

Ans. All of the illustrations in the Hubbard book. 

Q. Is thisthe copy of the Hubbard book that you used in 
making the examination, (handing book to the witness. ) 

Ans. Yes sir, 

Q. Beginning with the first illustrations in the Hubbard 
book, under that head, state whether or not you are familiar 
with the illustrations, and know from what source each illus- 


tration was taken, snd when the book was published from 
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which each was taken. Take the Manning book and state g5¢ 
the page on which each illustration is found, give the page 

in the Thompson book on which the same illustration is found, 

and the book from which it was taken, when, snd by whom 
such book was published, and where it is found in such 
hook? 

(Mr. Sypher, plaintiff's counsel, objects to the question as + 
immaterial. ) 

Ans. In the Manning booke page 191, there are two cuts, 
‘*First stage of coutirmed grease exudation,’ and **Second 
stage of confirmed grease cracks.’’ The first is found in g57 
the Thompson book on page 304, and the second in the 
Thompson book oun page 805. They both may be found in 
‘‘The Illustrated Horse Doctor. Mayhew,’’ published in 
1861 by D. Appleton & Co., New York, on page 254. . The 
cut.on page 199 of the Manning book is found in the Thomp- 
son book on page 330, and that cut may be found im May- 
hew, page 238, same edition. The cut on page 205 of the 
Manning book may be found in the Thompson book on page 
337, and in Mayhew on page 239. The cut on page 216 of 
the Manning book may be found in the Thompson. book on g58 
page 327 and in Mayhew on page 406. I[ will go through 
with these cuts, giving first the page of the Manning book 
on which the cut is found, then the page of the Thompson 
book on which the. same cut is found, and then the page of 


Mayhew on which the same cut is found. ' 
Manning 217, Thompson 328, Mayhew 407, 
Manning 220, (2 cuts) Thompson 326, Mayhew 410, 
Manning 249, Thompson 343, Mayhew 212, 
Manning 350, Thompson 345, Mayhew 130, 
Manning 252, Thompson 344, Mayhew 132, 859 
Manning 202, Thompson 346, Muvhew 126, 
Manning 253, Thompson 347, Mayhew 134, 


Manning 208, Thompson 339, Mayhew 86, 
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Manning 
Manning 


Manning 2 
Manning 2 
Manning : 
Manning 2 
Manning 2 


Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 
Manning 


Manning 


Manning | 


Manning 
Manning 


Manning - 
Manning 4 
Manning 52 
Manning 3 
Manning < 
Manning ; 


209, (2 cuts) 


276, 
276, 
278, 
280, 
251, 
252, 
286, 
286, 
253, 
289, 
29D, 
296, 
298, 


209, 


SOS, 


OOO. 


(2 cuts ) 
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Thompson 
Thompson 
Thompson 


Thompson 


Thompson ¢ 


Thompson 
Thompson 
Thompson 
Thompson 


Thompson ¢ 


Thompson 
Thompson 
Thompson 


Thompson 


Thompson 
Thompson ¢ 
Thompson ¢ 
Thompson 
Thompson 37 


Thompson 
re 

Phompson 
Thompson 
Thompson 
ry’ 

Thompson 
Thompson 
Lhompson 
LPhowmpson 


Thompson 


Thompson 
Thompson 
Thompson 


Thompson 39! 
Thompson ? 


Thompson 


340, 


d49, 
O8y, 
409, 
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466, 


300, 


Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mavhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mavhew 
Mayhew 
Mayhew 
Mavhew 
Mavybew 
Mayhew 
Mayhew 
Mavhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Mayhew 
Miiyhew 
Mayhew 
Mayhew 
Mavhew 


87, 88, 
106, 
106, 
106, 
102, 
70, 
187, 
281, 
201, 
202, 
205, 
206, 
207, 
160, 
L168, 
170, 
150, 
Ls, 
190, 
191, 
197, 
210, 
213, 
222, 
Yo 


175, 
80, 


69, 
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Manning 


s:ime cut 
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IAD 


Thompson 3253, 


Thompson 380, 


ee 


Mayhew 19, the 


Manning 342, Thompson 324, Mavhew 17, 863 
Manning 347, Muvhew 30. 


The next cut appearing in Manning 348, and Thompson 


Thompson 378, 


286, I cannot place. 


Manning 
Manning 


. , ; 
Manning 


Manning 
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Thompson 449, 
Thompson Odd, 
Thompson 312, 
Thompson 425, 


Mayhew 33, 
Mayhew 31, 
Mayhew 34, 
Mayhew 45, 


Manning 360, Thompson 456, Mayhew 60, 
Muaning 361, Thompson 429, Mayhew 62, 
Manning 362, Thompson 425, Mayhew 39, 864 
Manning 367, Thompson 269, Mayhew 301, 
Manning 3sl, Thompson 245, that I cannot place. 
Manning 385, Thompson 250, Mavhew 385, 
Manning 404, Thompson 399, Mayhew 116, 
Manning 406, Thompson 309, Mayhew 448, 
Manning 410, Thompson 467, Mayhew 178, 
Manning 420, Thompson 3519, Mayhew 73, 
Manning 424, Thompson 464, Mayhew 268, 


Thompson 449, that I cannot place. 
Mavhew 37. 865 


Manning 425, 
Manning 426, 
That is all in the horse department. 
Q. Turning to that part of the Thompson book pre- 
pared by you, under the head of ** Diseases of Cattle,’ and 


Thompson 320, 


to the Manning book on the same subject, take the illustra- 
tions, and state what you kuow as to where they may be 
found in any book published prior to the publication of the 
Mauning book, say the beginiing of 1880? 

(Mr. Sypher, plaintiff's counsel, objects to the question 
as immaterial. ) : 

Ans. The cut found in Manning on page 667 is also ggg 
found in Thompson on page 715, and in this book, ‘Every - 


Man His Own Cattle Doctor,” by Francis Clater, re-written 
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by George Armatage, which is .known as ‘*Clater’s Cattle 
Doctor,’? page 226. Some of these cuts in the cattle de- 
partment I clipped from Clater and pasted on the margin 
of my manuscript. I took them from the copy of Clater 
that I had in my library, which book I purchased in Mon- 
treal November Ist, 1873. This is the copy from which I 
made the clippings (producing book.) Some of the cuts 
were furnished me in proof form. The one I have already 
given is one of them. 

(). Are these some that were furnished you in proof 
form by Mr. Thompson (handing cuts to the wituess ? ) 

Aus. Yes sir, these are duplicate proofs ; these are some 
of those that he sent me duplicate sheets of in proof form, 
and these are in the same form in which the others that I 
used were. I refer to the duplicates of the proof cuts. 
These others are samples of clipped cuts that I received from 
Mr, Thompson. 


(Mr. Kerr, defendant’s counsel, offers in evidence the 
cuts handed to the witness and identified by him, which are 
marked Baker cuts. ) 


The cut in Manning, page 668 is found in Thompson on 
page 716, and in Clater on page 225. The cut in Manning 
on page 681 is found in Thompson on page 754, and in 
Clater on page 427. The cut in Manning on page 695 is 
found in Thompson on page 713, and in Clater on page 73. 
The cut on page 698 of Manning does not appear in my de- 
partment in the Thompson book. Those are all the cuts in 
the cattle department. 

Q. Proceed now with your department under the head 
of **Diseases of Sheep.”’ 

(Mr. Sypher, plaintiff's counsel, states that if it is pro- 
posed to offer the same sort of testimony in reference to the 
illustrations under the head of ‘*Diseases of Sheep’’ he ob- 


jects to it as irrelevant. ) 
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Ans. The cut on page 747 of Manning does not appear in 
my department in the Thompson book. Neither of the two 
cuts on page 749 of the Manning book appears in my. de- 
partment of the Thompson book. The cut on page 756, 
Manning, and 901, Thompson, I cannot place. Those are 
all the cuts under the head of ‘*Diseases of Sheep.’’ 

Q. Proceed now with your department under the head of 
‘‘Diseases of Swine.”’ 


(Mr. Sypher, plaintiff’s counsel, objects to the question as 


. 


immaterial. ) 

Ans. The cut on page 803 of the Manning book does 
not appear in my department of the Thompson book, and 
that is the only cut under the head of ‘‘ Diseases of Swine,”’ 
in the Manning book. 

Q. Have you any other book here from which you made 
any clippings of illustrations in preparing the matter for 
this Thompson book ? 

Ans. Yes sir, ‘*‘The Illustrated Horse Management,’’ by 
Mayhew. 

Q. Designate what the clippings from that book are? 

Ans. Any cuts that I took from Mayhew’s Horse Man- 
agement do not appear in the Manning book. 

Q. Have you any other book from which you made clip- 
pings of illustrations? 

Ans. Yes sir, Law’s Veterinary Adviser, but none of 
the cuts taken from that are found in the Manuing book. 

(J. Is there any other book? 

Ans. No sir, I think that is all. 

Q. Are you familiar with the breeds of sheep? 

Ans. Somewhat. | 

Q. Toa sufficient extent to be able to distinguish the 
cut of a Merino ewe, or Merino ram, from that of other 
kinds of sheep? 

Ans. Yes sir. 
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Q. Look at page 732 of the Manning book, the cut des- 
ignated as a Merino ram, found on page 873 of the Thomp- 
son book, and state what breed of sheep that is? 

Ans. That is a good specimen of a Spanish Merino, ex- 
cept that the wool on the face does not come down quite 
enough to be a first class specimen. 

Q. Do you know the peculiarities of the Merino sheep? 

Ans. Yessir. 

Q. State what they are? 

Ans. In regard_to the wool, it is very fine, but shorter 
than coarse wool breeds, and the wool grows clear to the 
nose, and to the toes on the legs; the wool also is very oily, 
gummy and black. They usually have long horns circling 
around the ears, the skin appears to be twice as large as is 
necessary, and usually wrinkles up into immense folds 
around the neck, breast, belly and tail, and sometimes on 
the sides. 

Q. Look at page 726 of the Manning book, a picture 
designated as a Highland sheep, which is also found on page 
868 of the Thompson book, and state if you can, what kind 
of a sheep that is? 

Ans. Iam not familiar with that sheep. 

Q. State whether or not it has any of the peculiarities 
of » Merino sheep? 

Ans. None except the horns. They are very much like 
the horus we frequently find on Merino rams. 

Q. In what respect does it differ in appearance from a 
Merino sheep? 

Ans. It is a coarse, long-wooled sheep, there is no wool 


> on the head, except a little tuft on the forehead, the legs are 


bare, the wool on the belly is very light, and it has no oil to 
any amount, and no gum on the surface of the wool. 


Cross-examination by Mr. Sypher, plaintiff’s counsel: .- 


Q. How long were yuu in consultation with Mr. Periam, 
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previous to entering into a contract with him to make this 
book ? 

Ans. I think we talked it over somewhere about an 
hour each day, for a week or so. 

Q. Previous to the 9th of July? 

Ans. Yes sir. 

Q. How long bad you heard of the preparation of the 
book, previous to that week ? 

Ans. I never heard of it before. 

Q. Did Mr. Periam, during those conversations, explain 
to you what sort of a book he proposed to compile? 

Ans. Yes sir. 

Q. Did he show you any book as a sample of what the 
book was to be? 

Ans. Nosir. 

Q. Had you seen, previous to that conversation, a.copy 
of the Manning book? 

Ans. No sir. 

Q. Did you, at any time during that conversation, see a 
copy of that book? 

Ans. No sir. 

Q. Did Mr. Periam tell you, at the beginning of ‘the 
conversation, that the book was for Mr. ‘Thompson ? 

Ans. At the beginning of the conversation he said it was 
for a St. Louis publishing house. — I did not hear the name 
until some time after; I don’t remember exactly when, but 
I understood, at the time the contract was made, that it was 
for N. D. Thompson & Co., of St. Louis. 

Q. How long after the 9th of July was it that you first 
saw Mr. Thompson? 

Ans. As near asI can recollect, 1 should think it was 
about the middle of July, 1881. 

Q. What conversation had you with him then? 

Ans. There was nothing special that I can remember, 
except that he gave me a more explicit description of the 
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880 manner in which he wanted the book written, in regard to 
style, the points that he wished particularly to bring out. in 
the book. 

Q. Did you prepare the matter in accordance with those 
specific instructions ? 

Ans. Yes sir. 

Q. You brought out the points that he specially re- 
quested you to?’ 

Ans. Yes sir. 

Q. And put the matter in the form which he indicated ? 

881 Ans. Yes sir. 

Q. Is the combination and arrangement of matter in 
your department, as it is published in the book, precisely as 
you made it in your manuscript? 

Ans. Yes sir. 

Q. And that combination and arrangement was made in 
accordance with these specific instructions from Mr. 
Thompson ? 

Ans. Nosir, there were no instructions as to the ar- 
rangement of my matter, I arranged that to suit myself ; 

gg9 his instructions were with regard to the general style of the 
book, for instance short sentences and broken sentences 
like these (indicating), when I wound up with one I had to 
begin a fresh line with another. The most important point 
of all was the headings, ‘*Causes,’’ ‘‘How to know it,’’ 
‘*What to do.”’ 

Q. And he instructed you to treat those subjects in that 
order ? 

Ans. Yes sir. | 

Q. Then that order of arrangement is in accordance with 

883 the instructions from Mr. Thompson? 

Ans. Yes sir. 

Q. What I meant by the combination and arrangement 
of matter was that when you came to treat of any particular 
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disease you were to treat of it in the form designated by 
Mr. Thompson; that is the fact, is it? 

Ans. Yes sir. 

Q. Throughout the book, then, the combination and ar- 
rangement of the matter in reference to the several subjects 
treated, is as you were instructed to make it by Mr. Thomp- 
son; I mean the arrangement of the material into parts, and 884 
chapters, and sections as found in the book: that is in ne- 
cordance with the instructions from Mr. Thompson, is it 
not? 3 

Aus. Yes sir. 

Q. Had you any other interview with Mr. Thompson in 
regard to this matter, after the one you have spoken of ? 

Ans. No sir. 

Q. You have stated that you received a great many let- 
ters from Mr. Thompson. Have you those letters? 

Ans. Yes sir. 885 

Q. Will you prodace them? 

Ans. Yes sir. 

(These letters, when produced, are to be attached to this 
testimony by the commissioner. ) 

Q. Have you in your possession the copy of the Man- 
ning book which was sent to you by Mr. Thompson in No- 
vember, 1880? 

Ans. I did have it, and in moving from the city of 
Chicago to the suburbs and back it got mislaid so that I 
could not find it. 886 

Q. When did you move? 

Ans. The first of last May, May, 1883. 

Q. When did you last see that copy of-the book ? 

Ans. I have not seen it since I was writing the book. 

Q. Are you sure that that book is lost? 

Ans. No sir, I am not. | 

Q. Have you made any effort to find it? 

Ans. Yes sir. 
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Q. When? 

Ans. Within the last week. It may turn up yet when 
we come to unpack. Most of my furniture and books were 
stored in a storehouse for the summer, and they were just 
got out of the storehouse Monday of this week, they are not 
unpacked yet, and ia unpacking them it may turn up. 

(Mr. Sypher, plaintiff’s counsel, calls for the production 
of the book referred to, being the copy of the Manning book 
which the witness says he used in the preparation of his 
matter for the Thompson book.) 

Q. At the time this copy of the Manning book was sent 
to you by Mr. Thompson, he also sent you proofs of cuts 
and illustrations in the Manning book, did he not? 

Ans. Yes sir. 

Q. Did he send you a proof of all the illustrations that 
were in the Manning book ? 

Ans. No sir. 

Q. Can you tell us about what number were not sent to 
you that were found in the Manning book? | 

Ans. I cannot exactly, but approximately about nine- 
tenths of the cuts I used were in proof form, and the other 
one-tenth clipped. | 

Q. In applying the illustrations you used the proofs 
when vou had them? 

Ans. Yes sir. 

Q. And when you could not find the cut that you desired 
in the proof, you clipped it from the Manning book, if it was 
there? 

Ans. Any cut that I thought applied to the matter I was 
writing, that I did not have a proof of, I clipped from the 
Manning book, if it was there. 

Q. Your aim was to use all the illustrations that were in 
the Manning book on the subject? 

Ans. Yes sir. 

Q. Those were your instructions ? 
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Ans. Those were my instructions. 

Q. And did you comply with those instructions? | 

Ans. Yes sir. 

Q Did you compuare these proofs of illustrations with the 
illustrations in the Manning book ? 

Ans. No sir. 

Q. Where did you get the titles, which you say you did 
not copy from the Manning book, for the illustrations ? 

Ans. They were original with me. 

Q. Were there any titles to the proof copies of the cuts 
that were sent to you? 

Aus. No sir, there were no titles to any of them. 

Q. Simply the illustrations ? 

Ans. Yes sir. 

Q. To what works did you refer in composing the titles 
to these illustrations ? 

Aus. I think all of the cuts in the horse department were 
taken from either ‘‘Mayhew’s Horse Doctor,’’ or ‘‘Mayhew’s 
Horse Management,’’ the cattle from Clater, and the dogs 
from Law. | 

Q. Are the titles to the illustrations in the Thompson 
book the same as they are in the works you have referred to? 

Ans. Not exactly, in most instances I think they are 
nearly the same, in some I changed them. 

Q. Inabout how many did you change them? 

Ans. I could not say, but comparatively very few. 

Q. You say that most of the cuts in the horse depart- 
ment are from Mayhew. Did you take them from Mayhew? 

Ans. No sir. | 

Q. How then do you know that they are from Mayhew? 


Ans. I recognized them and turned to Mayhew for the 


titles. 
Q. Did you copy Mayhew’s titles? 


Ans. In most instances where I thought they were good, 
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I did, where I thought they were poor, I took titles of my 
own. 

394 Q. In constructing those titles, did you not look at the 
titles in the Manning book? 

Ans. No sir. 

Q. In no case? 

Ans. In the cases where I clipped, I probably did, 
I can not say positively that I did or did not, but in none of 
the instances where proofs were used did I do so. 

Q. Take the title in the Thompson book on page 343. 
Where did you get that title? 

Ans. Ido not remember; I cannot remember each one 

895 definitely; I would have to refer to books to tell. 

Q. You may refer if you wish? 

Ans. (After referring to books.) I cannot say where 
I got it. 

Q. Can you state where you got the title to the illustra- 
tion on page 346 of the Thompson book ? 

Ans. No sir, I don’t remember whether it was copied or 
original. 

Q. Where did you get the title for the second illustra- 
tion on page 347? 

896 Ans. It is nearly the same as that found in Mayhew, on 
page 134, but I cannot swear positively whether I copied it 
from that. 

Q. Where did you get the title for the lower cut on page 
339 ? 

Ans. It is nearly the same as that in Mayhew, on page 
86. Idon’t remember where I got it. 

Q- Where did you get the title to the illustration on page 
340, the nose-bag illustration ? 

Ans. I don’t remember. 

g97. QQ. Where did you get the title for the upper illustration, 
on page 655? 

Ans. I don’t remember. 
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Q. Where did you get the title for the illustration on 
page 363? | 

Ans. It is identical with the cut in Mayhew, on page 
202, but I don’t remember whether I went there for it. 

Q. Where did you get the title for the illustration on 
page 364? 

Ans. As near as I can remember, I went to Mayhew for 
it, I did for the most of them; where they differ, I altered 398 
them a little. ; 

Q. Where did you get the title for the illustration on 
page 369? 

Ans.- From Mayhew. 

(. Is it identical with that in Mayhew? 

Ans. With the exception of the letter A. in *‘A horse 
dying of flatulent colic.’’ 

Q. Where did you get the title for the illustration on 
page 367? | 

Ans. I think the idea is taken from Mayhew, but it is 899 
not identical. 

Q. Are you sure you got the idea from Mayhew? 
’ Ans. No sir, | am not positive. 

Q. Where did you get the title for the upper illustration 
on page 371? 

Ans. I think the idea was taken from Mayhew, but it is. 
not identical. 

Q. Did you take it from Mayhew? 

Ans. Iam not positive. 

Q. Where did you get the title for the lower illustra- 900 


tion on page 372? 
Ans. Iam not positive about that either. 
Q. Where did you get the title for the lower illustration’ 


on page 367? 
Ans. I don’t remember. 
Q. Where did you get the title for the illustration on 


page 401? 


pote 


” o:nteenentinee enema + nee ra RE RRR ERM SRNNEE = 9 
tats Sep he CGN NAA i thin PETE AREER. Hh INI A om rial oA pe at tems pee | 
sh as Neca ena et abo . 


cee et ee 


ey eee 
Te RS BEES TNC opt 


266 


Ans. I don’t remember. 
Q. Where did you get the title for the illustration on 
991 page 402? 

Ans. I don’t remember. 

Q. Where did you get the title for the illustration on 
page 407? 

Ans. I don’t remember, I don’t know whether it is orig- 
inal, or a copy. 

Q. Where did you get the title for both of the illustra- 
on page 399? 

Ans. It is taken from Mayhew, page 27, with the altera- 
tion made in the Thompson book, that is the upper cut; 

902 the lower cut is taken from Mayhew, page 28. 

Q. It is taken verbatim from Mayhew? 

Ans. Yes sir. 

Q. In the first cut’ mentioned, did you make the altera- 
tions from Mayhew, or did you get it from somewhere 
else ? 

Ans. I made the alteration. 

Q. Are you sure of that? 

Ans. Yes sir, I made the alteration, as it differs from the 
same in Mayhew, page 27. 

993 Q. The question is, did you alter it from Mayhew, had 
you Mayhew before you at the time? 

Ans. Yes sir. 

QQ. And you had that title before you at the time ? 

Ans. Yes sir. 

Q. Where did you get the title for the two illustrations 
on page 378? 

Ans. The upper one I am not positive about, the lower 
one, I think, was taken from Mayhew, and altered by me, 
but I am not positive. 

994 Q. Why do you think so? : 
Ans. Because the same idea is carried out with the matter 
condensed, and it is expressed in my style in the Thompson 
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book, and I know that it is correct, as a matter of fact. 

Q. Do you know, as a matter of fact, that you have ex- 
actly the same title that is found in the Manning book ? 

Ans. It may be, I don’t know. 

Q. The title of it in the Thompson book is, oT he test 
for tetanus.’”’ What is the title in Mayhew? 

Ans. ‘The test for tetanus, when not fully developed.’’ 

Q. Do you-say, positively, that at the time of making 
that title, you did not know that the title to that same illus- 
tration in the Manning book was in these words; «The test 
for tetanus ?”’ } 

Ans. No sir, I cannot say positively, I think, very 
likely, I had the copy of Manning at that time, that Mr. 
Thompson sent me. 

Q. Was this one of the illustrations that was clipped 
from the Manning book? 

Ans. I cannot say. 

Q. Where did you get the title for the illustration on 
page 379? 

Ans. I don’t know. 

Q. Where did you get the title for the illustration on 
page 320? : 

Ans. I don’t remember. 

Q. Where did vou get the title for the illustration on 
page 324? 

' Ans. I don’t remember. 

(Mr. Sypher, plaintiff's counsel, desires to have it stated 
th:t the witness, before answering the questions in reference 
to the severul illustrations above referred, to consult the 
copy of Mayhew, referred to in his direct testimony. ) 

Q. Can you point out, in the Thompson book, the illus- 
trations which you clipped from the proof sheets sent you 
by Mr. Thompson, and those which you clipped from the 
Manning hook, sent you by him? 
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Ans. No sir, I don’t think I could, without the Manning 
book; if I had the Manning book, I could tell from the 
mutilation. 

908 Q. To what extent did you use the book, ‘* Williams’ 
Principles and Practice of Medicine,’’ in preparing your 
matter? 

Ans. I just went to it as an authority on minor points of 
science, so as to be sure that my theories were scientifically 
correct. . 

Q. You neither copied nor paraphrased from it? 

Ans. No sir. 

Q. What use did you make of Law’s Veterinary Ad- 
viser ? 

909 Ans. In one or two instances the printed matter was 
copied from it, and credit given in the Thompson book 
for it. 

Q. Point out that matter. 

Ans. Page 237 of the Thompson book, section 7, down 
to the end of section 8, page 238, was taken from Law, but 
in section 7 his name is not mentioned; in section 8 it is, 
although it is given in this book as Professor ‘‘Low,”’ which 
is misprint; it should be **Law.”’ 

Q. You say that matter was taken from Professor Law’s 

9190 book. Did you take it from there? 

Ans. Yes sir. 

Q. Did you copy it out in manuscript from Professor 

Law? : 

Ans. No sir; I think it is clipped out and sent in printed 
sheets. 

Q. Did you clip it out yourself? 

Ans. Yes sir. 

Q. Where is the book you clipped it from? 

Ans. That is the one I referred to before as being de- 

911 Stroyed. 

Q. Who destroyed it? 


209 

Ans. I did: at least I left it at the house last spring, 
when I moved away from No. 1209 Michigan avenue, Chi- 
go, thinking it was not worth preserving as long as I had a 
copy entire. I had no idea that the book would ever be 
required at that time. 

Q. To what extent had that book been mutilated? 

Ans. Considerably; I cannot say exactly how much ; 
there was not much printed matter cut out, but a great 
many cuts; there are not a great many cuts in it, but most 
of the cuts that are in Law ave reproduced in Thompson’s 
book. 

Q. Are they among the euts that are found in Manning 
also, or are they cuts that are not in Manning? 

Ans. I think there is not a single one in Manning. 

Q. How many of the cuts were tuken from the Law 
book. 

Aus. I don’t remember the number. 

Q. When did you get the copy of Law’s Veterinary Ad- 
viser, that you now have in your hand? 

Ans. December 25, 1881. 

Q. Wheu did you get the copy from which you made 
the clippings ? 

Ans. I got that from Mr. Periam at the time | began the 
manuscript, or very soon after. 

Q. And you are sure that book has been destroyed? 

Aus. Teo the best of my recollection it has. I looked 
for it when I was getting these books out of the box at. the 
store house the other day, aud could not find it, and I asked 
my wife about it, and she said it was left at 1209 Michigan 
avenue. 

Q. Then you do not know that it was left at 1209 Mich- 
igan avenue, except as your wife has told you? 

Ans. No sir; I say, my best recollection is that I left it 
there, thinking, at the time, that it was not worth carrying 
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Q. If that is your recollection, why did you hunt for it 
through your boxes? 

Ans. I thought that possibly I] might be mistaken. I 

915 was not certain that I had left it, and thought possibly it 
might be along with the others. 

Q. Are you certain you left it? 

Ans. Iam certain I could not find it. 

Q. But are you certain you left it? 

Ans. No sir. 

Q. Do you swear positively that the matter you have 
pointed out on pages 237 and 238, in the Thompson book, 
was set from printed matter clipped from the pages of 
Law’s Veterinary Adviser by you, and pasted in your manu- 

916 seript? 

Ans. To the best of my recollection that is the case. If 
there are any alterations, they were made by me. In this 
‘Table of Doses,’’ Iam not positive, without referring to 
Law, whether he includes dogs in his list, but I think he 
does. 

Q. Will your manuscript on that particular subject show 
whether the clipping was from Law or not, and can you 
identify it if you see it? 

Ans. Yes sir. 

917. Q.. Please find that portion of your manuscript from the 
manuscript produced in evidence yesterday at the examina- 
tion of Mr. Fleming, and point out that part of it having 
the matter taken from Law. 

Ans. I eannot find it. It may be here; I will look fur- 
ther for it. 

Q. Look at the manuscript, which I now hand you 
(handing a portion of the manuscript to the witness. ) 
Where is the matter contained in that manuscript found in 
the Thompson book ? 

918 Ans. Part Il, Chapter 1, ‘*Diseases of the Horse,’’ &c., 

down te the bottom of page seven of the manuscript, the 
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writing is not mine; I think it is Mr: Periam’s.” Page 8 
of the manuscript is a printed sheet pasted on, and was fur- 
nished me by Mr. Periam, and revised by me. These pencil 
corrections are mine. The balance, beginning at the top of 
page 9, down to the bottom of page 17, is mine. Page 18, 
this clipped matter, was given me by Mr. Periam; it is 
marked ‘*Section 7. Explanation of Terms Used.’’ 

Q. Do you know where those clippings were taken from ? 

Ans. No sir, except from hearsay. 

(¥. Indicate the place in the Thompson book in which 
that matter is printed? 

Ans. Chapter 1, page 231, of the Thompson book, 
down to the end of section 7, page 238—no, this **Explana- 
tion of Terms Used,”’ is not finished; this comes down to 
within one-fourth of the bottom of page 237. 

Q. What immediately follows that matter in the Thomp- 
son book? 

Avs. The continuation of the ‘Explanation of Terms 
Used,”’ the balance of that page and about one-sixteenth of 
the next. ‘*Graduation of Doses’’ follows that. 

Q. That is the matter you say was clipped from Law’s 
books? | 

Ans. What follows section 8, marked ‘‘section 7’’ ia this 
book, was clipped from Law. 

Q. Then the next page or two of manuscript, following 
that which you have found, would contain the matter taken 
from the Law book? 

Ans. After the finishing up of this ‘*Explanation of 
Terms Used,’’ this section, then section 8 comes in. 

Q. And the manuscript containing that matter from Law 
you are unable to find? 

Ans. I have not found it yet. 

Q. And you have searched for it? 

Ans. Yes sir 

(Mr. Kerr, defendant’s counsel, states that the witness 
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has had only an opportunity during the course of his examinas 
tion in the last few moments to examine the manuscript in 
regard to which the questions have been asked, and insists 
that he be permitted to have further time to go through it, 
und see if he can find the manuscript called for. ) 

(Mr. Sypher, plaintiff's counsel, states that he will reaew 
the question at the next meeting. ) 

At this point I adjourned the further taking of this testi- 
mony until to-morrow, Thursday, October 4th, 1883. 

Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Thursday, Oc- 
tober 4th, 1883, as follows: 

(Mr. Sypher, plaintiff’s counsel, calls for the production 
of the copy of Law’s Veterinary Adviser, which the wit- 
ness, Austin H. Baker, says he made clippings from in the 
compilation of matter for defendant’s book. ) 

(Mr. Kerr, defendant’s counsel, states that the book is 
not in the possession of the defendant, and while he is 
willing that the witness shall produce everything in his pos- 
session, still the proper steps have been taken to have the 
book produced by the witness. ) 

(Mr. Sypher, pluntiff’s counsel, answers that the witness 
referred to the book in bis direct examination in Chicago 
last week, and it was then understood and agreed that all 
books referred to in testimony would be produced, and might 
be used in Court, the same as if attached to the testimony ; and 
states that if defendant’s counsel now means that only such 
books will be produced as defendant’s counsel or his wit- 
nesses may be disposed to produce, and that others must he 
obtained by subpoena, in the regular way, such position 
should be made clear. ) 


(Mr. Kerr states that he is willing and desirous to produce , 


every book that can be had, but it is probable, and he is in- 
formed by this witness, that some of these books have been 
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destroyed, or not preserved, not with any desire to drive 
plaintiff’s counsel to process, but to put himself in a proper 
light, as not keeping back any book. He states that he 
wants every book produced that is in existence, which will 
throw any light upon this case, and that he will use his best 
endeavors to have every such book produced; and here 
agrees to waive process in behalf of all witnesses heretofore 
produced or to be hereafter produced by him, for the pro- 
duction of books or papers by them mentioned or referred 
to in their testimony, and that upon their return to any eall 
for such books or papers, counsel for plaiitiff may examine 
such witnesses in reference to such returns, with the same 
force and effect as if process had been issued and served. ) 

(Mr. Sypher, plaintiff’s counsel, calls for the copy of 
Going’s Pocket Dictionary mentioned by the witness, A. H. 
Baker, yesterday, as having been used by him in the prepara- 
tion of the glossary of defendaut’s book. ) 

At this point I adjourned the further taking of this testi- 
mony until to-morrow, October 5th, 1883. 

Pursuant to adjournment as above stated, I resumed the 
further taking of this testimony on this day, Friday, Octo- 
ber 5, 1883, as follows: 

(Mr. Kerr, defendant’s counsel, produces the bid of Mr. 
Fleming for the composition of defendant Thompson’s 
book, called for by Mr. Sypher, plaintiff’s counsel, on the 
examination of Mr. Fleming, which is marked ‘ Exhibit 
Fleming A.’’ ) 

AUSTIN H. BAKER, 


In continuation of his cross-examination, further testified as 


follows: 

By Mr. Sypher: 

Q. In your direct examination you stated that you con- 
tributed all the matter contained in defendant’s book, be- 
ginning with page 229, Part II, ‘‘ Diseases of the Horse,”’ 
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continuously to the bottom of page 486. Will you now ex- 
amine the book and state whether that statement was correct 
or pot? 

Ans. Substantially the statement is correct, but there is 
some that was furnished me from other sources, and that 
was made my own by revision, corrections and additions. 

Q. Indicate first in the book itself what portions were 
so furnished you, beginning at page 229, and which was not 
your original composition, but which you claim to have 
made so by the additions, revisions and corrections that. you 
have mentioned ? 

Ans. Beginning at the top of page 231 down to the be- 
ginning of section 3, page 235, was furnished by Mr. 
Periam. Page 237, section 7, down to section 9, page 238, 
was furnished by Mr. Periam, part of it in clippings and 
part in the copy of Law’s Veterinary Adviser before refer-' 
red to, from which [ made a clipping; the elipping included 
section 8, page 238. 

Q. Do I understand you to say that Mr. Periam fur- 
nished you the matter down to section 9? 

Ans. Yes sir. 

Q. Then how do you say that you clipped section 8 
from Law? 

Ans. I say part of that that he furnished me was in the 
form of clippings and part in the copy of Law’s Veterinary 
Adviser. 

Q. What was in the form of clippings and what in the 
form of Law’s Veterinary Adviser? 

Ans. The whole of section 7, page 237, was a clipping 
furnished me by him. Section 8 was furnished me in the 
copy of Law’s Veterinary Adviser, and I made the clipping 
myself. 

Q. Are sections 9 and 10 original matter? 

Aus. Yes sir. 

Q. Written by you? 
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Ans. Yes sir. 932 

Q. Is there any other matter between pages 5 229 und 486 
not original with you? © 

Anes: Yes sir; page 472, the whole of chaniter: 25, was 
furnished by Mr. Periam. That is all, to the best of my 
recollection. 

Q. And with the exception of these parts, that you have 
indicated as having been furnished by Mr. Periam, all the 
matter contained, begining with page 229 and ending with 
page 486 was contributed by you? | 
, y Yes sir. 933 

Q. Have you the manuscript of that portion.of the book 
in your possession ? : 

Aus. Yes sir. 

(Mr. Sypher, plaintiff's counsel, calls for the manuscript 
referred to. ) 

(Mr. Kerr, defendant’s counsel, states that it is among - 
the manuscript which has already been produced at the ex- | 
amination of Mr. Fleming, and from which this witness has 
taken that portion covered by the part of the book under 
consideration, and which he now produces. ) 934 


Q. Will you hand me the manuscript for that portion of 
the book comprised fram page 239 to page 486, both in- 
clusive? 

Ans. I will (handing same.) _ 

Q. Look at the first two pages of that manuscript, and 
state what they are.. Is not the first page the manuscript 
of the sub-title of Part IT.? 

Ans. Yes sir. 

Q. Is that your composition? 

Ans. No sir. 7 935 
.Q. Is not page 2, the chapter heading of _Chapter--1, 
Part II.? 


Ans. Yes sir. 


276 


Q. Is that your composition ? 

Ans. Yessir; it is not my handwriting, but it is my 
composition. | 

(. In whose handwriting is it? 

Ans. I don’t know positively ; I know pretty nearly. 

Q. Did you write that page yourself, in precisely those 

936 Words? 

Ans. Yes sir. 

Q. Where is your manuscript for that? 

Ans. I don’t know; it was given to the publisher. 

Q. Look at the remaining manuscript of Chapter 1, and 
say whether it is complete or not? 

Ans. Yes sir; I believe it to be complete, but I find by 
looking at this manuscript that the introduction was written 
by Mr. Periam. . 

Q. Including the chapter heading, which you just said 

937 you wrote yourself? 
| Ans. No sir, just the introduction. 

Q. Who wrote the chapter heading on the manuscript 
bevinning with page 1, in pencil, and which chapter heading 
is erased by blue pencil? 

Ans. It is Mr. Periam’s handwriting. 

Q. Then, do you still say that you composed the chap- 
ter heading, notwithstanding what you see now in Mr. 
Periam’s handwriting ? 

Ans. From the top of page 9 of the manuscript to the 

938 end of the chapter is in my handwriting. In making up the 
full chapter I wrote the chapter headings. 

Q. Do you mean that you wrote a chapter heading, or 
the chapter heading that appears in the book? 

Ans. I completed the chapter headings following this, 
that Mr. Periam did; I composed the chapter headings of 


that part that I wrote, beginning at page 9 of the manu-. 


script, to the end of the chapter. 
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Q. That is, you added that to what Mr. Periam had pre- 
viously written ? | 

Ans. Yes sir. Og 

Q. And is it nota fact, that some one else then took what 
both you and Mr. Periam had written, and composed 
another chapter heading, which is the one printed in the 
book ? 

Ans. Evidently, as it is in some one else’s handwriting. 

Q. Do I understand you to say, that thisis the complete 
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manuscript of Chapter I, Part II? ‘| 
Ans. Yes sir. t 
Q. Upon an examination of this manuscript, I find that fi 
page 19 is missing. Will you state whether there was a 940 1 


page 19 in the manuscript, and if so, what it contained? 
Ans. Yes sir, I was mistaken in saying that the chapter te 
was complete, page 19 of the manuscript should contain the 
printed clippings, beginning at ‘*Ecbolics,’’ on page 237 of 
the Thompson book, down to the.end of section 8, page 
238, at the words ‘‘Agravated symptoms,” &c. 
Q. Where is the manuscript from which that part of the 


book was set? 
Ans. In looking over the manuscript that was furnished 


me, in an indiscriminate form, I have been unable to find it. 941 ae 
Q. That is the portion of the matter furnished you by ! 


Mr. Periam? 

Ans. Yes sir. 

Q. Part of it in clipping and part of it in a book? 

Ans. Yes sir. 

Q. What was the name of that book? 

Ans. The Farmer’s Veterinary Adviser, by Professor 
Law. 3 

Q. Did you copy from that book in manuscript, or did 
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you clip it? 949 


Ans. I clipped it. 
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Q. Where is the book from which you clipped the mat- 
ter? . 

Ans. I don’t know. 

Q. When did you last see it? 

Ans. To the best of my recollection, the last day of 
April, or the first day of May, 1883. 

Q. How do you account for its disappearance ? 

Ans. When I moved my family, from 1209 Michigan 

943 Avenue, Chicago, on the 1st day of May, in packing up my 
books, when I came to that one, it being a mutilated copy, 
and I having a copy in-tact, I considered it worthless, and I 
left it in the book-case, which belonged to the gentleman 
that owned the house, and came away and left it there. 

Q. At that time, you knew there was a suit pending be- 
tween Hubbard, the publisher of the Illustrated Stock Doc- 
tor and Live Stock Encyclopedia, and Mr. Thompson, the 
publisher of the Pictorial Cyclopedia of Live Stock and 
Complete Stock Doctor, did you not? 

944 Ans. Yes sir. 

Q. You had made an affidavit in this suit? 

Ans. Yes sir. 

Q. And you knew that the question of the sources from 
which the material for Thompson’s book were derived, was 
in issue? 

Ans. Yes sir. 

Q. And with that knowledge, you abandoned this book to 
be lost, did you? 

Aus. It did not enter into my mind at all, especially so, 

945 because I knew that I could say exactly where it came from, 
and I could produce a complete copy if necessary. 

Q. And you thought that would serve you and your em- 
ployer better than furnishing the copy from which you had 
taken it? 

Ans. I did not think anything about that at all, [had no 
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interest in the case except as I was asked, and I had not 
been asked to produce or to preserve the book. 

Q. Had you not made an affidavit in this case, in which 
you said: ‘*To the best of my knowledge and belief, no part 
of said book, called ‘*Pictorial Cyclopedia of Live Stock and 
Complete Stock Doctor, ( Hon. Jonathan Periam and A. H. 
Baker, V. 8.) on the subject of horses, cattle, sheep, swine 
und dogs, was copied from any book whatsoever, nor was it 
in imitation, or attempted imitation of any other book’’? 

Ans. Yes sir, I believe I had, but at that time I had for- 
gotton about this matter, I had forgotten that this matter 
was copied from any other book. 

Q. And the preservation of that copy of Law’s book 
would have contradicted — affidavit, would it not? 

Ans. Yes sir. 

Q. Did you not know that precisely the same matter, 
which you say you copied from Law’s book, with the excep- 
tion of ‘‘Doses for Dogs’’ in the table, is found on page 738 
of the Manning book? 

Ans. Nossir, I did not know it. 

Q. You had the Manning book in your posession when 
you prepared this part of the manuscript, had you not? 

Ans. No sir, I had not. 

Q. Are you sure that Mr. Periam’s material, which he 
furnished you, did not cover the matter from Law’s book, 
and that it was in a clipping as well as in a copy of the 
book ? 

Ans. No sir, I knew nothingabout the source from which 
he derived this clipping. 

Q. My question is, did that clipping not also contain this 
matter from Professor Law’s book, and did he not furnish 
you both a clipping and a copy of the book? 

Ans. That I don’t remember. 

Q. You are not prepared to say that he did not do that? 

Ans. No sir, I don’t remember. 
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Q. Asa matter of fact, was not that Law’s book, which 
you say was lost, the book which had been used by Mr. 
Periam in compiling the Manning book ? 

Ans. I don’t know that. 

Q. Were there not a number of clippings from that 
book, at the time Mr. Periam handed it to you? 

Ans. I believe there were. 

Q@. And was not this matter, ‘‘Graduation of Doses,”’ 
found in the Thompson book on page 238, at the time 
clipped out of that book? 

Ans. I don’t know. 

@. You are not prepared to say that it was in the book 
at the time you got it? 

Ans. I don’t know anything about it. At the time I 
prepared this, I never had seen a copy of the Manning 
book. 

Q. But you do not know whether that matter was in- 
cluded in Mr. Periam’s clipping or not? 

Ans. No sir, Iam not sure. 

Q. You say that the manuscript is lost, and that the 
book from which it was clipped is lost, do you? 

Avs. I say that I cannot find page 19 of the manuscript, 
and to the best of my recollection I left the copy of Law, 
us before stated. : 

Q. If you had the Manning book, from which Mr. 
Periam made his clippings, if this matter had been clipped 
from the Manning book, it would be shown by that muti- 
lated book, would it not? 

Ans. I presume so. 

Q.. If you had the Manning book which you used after- 
wards, and this matter had been elipped out of ‘it, that fact 
would also appear? 

Ans. Yes sir. 

Q. You have already stated; I believe, that the Man- 
ning book used by you was lost also? 
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Aus. Iam under the impression that it is lost, but I am 
not certain. 

Q. When was it lost? 

Ans. I don’t know, it must have been at the time I 
moved, or else I overlooked it in my box of books at the 953 
storehouse. | 

Q. You moved in April or May, of this year? 

Ans. The tirst of May. 

Q. Do you now state that the following matter, on pa- 
ges 238 and 239, was original matter with you? 

Ans. Yes sir. 

Q. Is that a fair sample of what you. call original 


matter ? 
Ans. Yes sir. 
Q. Please produce the manuscript of Chapter 2? 954 


Ans. Here it is ( producing same. ) 

Q. Is that complete? 

Ans. I believe it is. 

Q. Look at it carefully, and tell me whether it is com- 
plete from beginning to end? 

Ans. Yes sir, the pages are all here. 

Q. Is it all in your handwriting? 

Ans. Page 1 of the manuscript, being the chapter head- 
ing, is not. I find on the last page of the manuscript, page 
54, that there is an addition of half a line of printed matter 955 
that is not in my handwriting; the last line and two words 


of the manuscript are not in my handwriting, and the read- 
ing matter is: “To mercifully put him out of his misery.”’ 

Q. Are the pencil interlineations throughout this manu- 
script in your handwriting? 

Ans. No sir. 

Q. And the red ink is not yours? 

Ans. No sir. 

Q. On the illustration on page 245, of the Thompson 


book, entitled: ‘*Closing the hoof-crack,’’ your manuscript 956 
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sketch bears the figures and letter 153 p.”’ 
that refer? 


To what does 


Ans. I don’t know. 

Q. Did you place it there? 

Ans. No sir. 

Q. Do you know who did? 

Ans. No sir. 

(. There is a figure 4 written over the 1, the 1 being in 
red ink, and the 4 in blue pencil, making the number 453. 
Do you know to what that refers? 

Ans. No sir. 

Q. State where the illustrations on page 250, of the 
Thompson book, ‘*Position taken in acute 
comes from? 
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founder,’’ 


Ans. I cannot say where it comes from. 

@. Please examine the manuscript of Chapter 8, and 
state whether it is complete? 

Aus. It is. 

Q. Is it throughout in your handwriting? 

95g Ans. Yessir, except the chapter heading in red ink. 

Q. In whose handwriting is that? 

Ans. I don’t know. 

Q. Examine the manuscript of Chapter 4, and _ state 
whether it is complete? } 

Ans. Yes sir, it is complete. 


Q. Is it in vour handwriting throughout? 


Ans. No sir, it is mine down to the bottom of section 5; 
the whole of section 6 is some one else’s handwriting; the : 


chapter headings are not in my handwriting. 
959 Q. Throughout that portion which is yours, the inter- 
lineations in red ink, were they made by you? 
Ans. No sir. 
Q. Do you know by whom they were made? 
‘Ans. No sir. ‘ 
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Q. Examine the manuscript of Chapter 5, and state 
whether it is complete? 

Ans. Yes sir, it is complete. 

Q. Is it throughout your composition ? 

Ans. It is all my composition, except the handwriting of 
the chapter heading, which is some one else’s. The interlin- 
eations in red, and the uuderscorings in red ink, throughout 
the manuscript, are not mine, and the erasures in blue 
pencil are not mine. 

Q. On page 6, of Chapter 5, of the manuscript, there is 
a slip pasted, with diagrams, marked 3 and 4, and certain 
words written in red ink, is that your work? 

Ans. No sir. 

QM. Examine the manuscript of chapter 6, and state 
whether that is complete? 

Ans. Yes sir, that is complete, except the chapter head- 
ing, which is missing entirely. 

(). Are there any interlineations and erasures in that 
that are made by some one else? | 

Ans. Yes sir, the interlineations, erasures and underscor- 
ings are not mine. 

Q. On page 72 of the manuscript is pasted a slip with 
words and marks written in red ink, is that your work? 

Ans. No sir. 

Q. Examine the manuscript of chapter 7, and state 
whether it is complete ? 

Ans. Yes sir, it is complete, but the handwriting of the 
chapter headings, and the interlineations and underscorings 
in red ink and blue pencil throughout the chapter are not 
mine. 

(). On page 143 of the manuscript is a slip of paper 
pasted with certain marks and writing in red ink, having the 
figures 5 and 6 in diagrams. Is that your work? 

Ans. No sir. 

Q. On page 158 of the manuscript is pasted a slip of 
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963 paper with certain marks and words in red ink. Is that 
your work ? 

Ans. Nosir. 

Q. Cau you tell me where the illustration on page 171 
of the manuscript was clipped from ? 

Ans. No sir. 

Q. Did you clip it and attach it? 

Ans. IL attached it probably, but I do not know whether 
I clipped it or not. 

Q. It may have been furnished you with other material ? 

964 Ans. Yes sir. 

Q. Examine the manuscript of chapter 8, and state 
whether that is complete ? 

Ans. Yes sir, that is complete. 

QM. Is it throughout your composition ? 

Ans. Yes sir, with the exception of the red ink inter- 
lineations and blue pencil scorings and also the pencil inter- 
lineations, those are not in my handwriting. 

Q. Is the chapter heading yours? 

Ans. Yes sir. I can account for the other chapter 

965 headings being in red ink and written by other people, begin- 
ning with chapter 5: ‘*The legs of the horse, their aeci- 
dents and diseases.’’ I put the whole of that subject into 
one chapter, including all the accidents and diseases of the 
horse’s legs, and the editor or publisher has divided it into 
three chapters and re-written chapter headings to fit the 
several chapters, but the original chapter headings as they 
appear in chapter 8, were written by me. 

Q. The illustration on page 317 of the Thompson book, 
entitled, ‘*Caries,’’ and pasted on the margin of your man- 

966 uscript, was clipped from where? 

Aus. It was furnished me by Mr. Thompson in proof 
form. 

Q. The illustration on page 319 of the Thompson book 
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entitled, ‘‘Bony Tumor,’’ which is pasted on the margin of 
your manuscript, was clipped from where? 

Ans. I don’t remember. 

Q. The illustration in Thompson’s book on page 320, do 
you find that in your manuscript? 

Ans. No sir. 

Q. On page 17 of the manuscript, on the margin ia pen- 967 
cil, are these words: ‘Cut to come, page 426.’’ Is that in 
your handwriting? 

Ans. No sir. 

Q. Do you know in whose handwriting it is? 

Aus. No sir. 

Q. Do you know to what page 426 refers? 

Ans. Nosir. 

Q). At the illustration on page 323 of the Thompson 
book, referring to. page 29 of your manuscript, there is in 
the margin, ‘‘I'wo cuts to come, page 342.’’ Is that in 968 
your handwriting ? ; 

Ans. No sir. 

Q. To what does that page 342 refer? 

Ans. I don’t kuow. 

Q. Is that an indication where this cut, found on page 
323, is to come in your manuscript? 

Ans. Yes sir. 

Q. And also where the cut on page 324, is to come? 

Ans. I presume so. : 

Q. As a matter of fact, does it not indicate to the 969 
printer where the illustrations on pages 323 and 324 of the 
Thompson book are to come? 


(Mr. Kerr, defendant's counsel, objects to the question, 
as calling for a conclusion and opinion of the witness. ) 


Ans. I can simply say, as a conclusion on my part, that 
the cuts referred to here in the manuscript, are those on the 
pages mentioned in the Thompson book. 


(). Indicate in your manuscript the directions for the. 
illustrations found on page 326? 

970 =Ans. On page 39 of the manuscript is pasted on the 
margin the clippings of those two illustrations. 

Q. Were they pasted there by you? 

Ans. _ I believe so. 

Q. Where were they clipped from? 

Ans. I don’t remember. 

Q: Findin your manuscript the illustration on page 327. 

Ans. I find it on page 42 of the manuscript, a clipping 
pasted on the margin. 

Q. Where was that clipped from? 

971 Ans. I don’t know. 

Q. Find the illustration in the manuscript printed on 
page 328. 

Ans. I find that there has been one on page 44 of the 
manuscript, but it is torn off, which is probably the one you 
refer to. There were several that got torn off while I was 
looking over the manuscript. 

Q. Find the illustration in the manuscript printed on 
page 320 of the Thompson book? 

Ans. On page 53 of the manuscript I have got ‘‘Surfeit,’’ 

972 that is where the cut indicated should appear, but it is gone. 
with a section of the sheet. 

Q. Was the illustration on page 337 of the Thompson 
book placed in the manuscript by you? 

Ans. Nosir. 

Q. Examine the manuscript of chapter 9 and state 
whether it is complete? 

Ans. it 1. 

Q. Is that your composition throughout ? 

Ans. Yes sir, with the exception of underscorings and 

973 interlineations. 
Q. By whom were the illustrations in that chapter placed. 


in the manuscript? 


287 


° 


Ans. As near as I ean be positive, I placed them all there. 

Q. Show me the illustration in the manuscript which is 
printed on page 343? 

Ans. Here is the place on page 19 of the manuscript 
where it wus evidently inserted, but it has been clipped off 
with a scissors. 

Q. Have you examined the manuscript of chapters 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 
and 26 of Part II, produced here? 

Ans. Yes sir. 

Q. Is the manuscript of those several chapters complete? 

Ans. It is. 

Q. Is it allin your hadwriting? 

Ans. All, with the exception of the interlineations in 
both red and blue ink, and the pencil marks, and with the 
exception of the whole of chapter 25, which were not writ- 
ten by me, with the exception also of chapter 24, the inter- 
lineations, pencil markings, underscorings and _ erasures 
down to section 4 of that chapter. The balance of chapter 
24 (sections 4 and 5) is not in my handwriting, and is not 
my composition. 

Q. Were the illustrations found in those chapters in- 
serted in the manuscript by you? 

Ans. Yes sir, either pasted on or their proper places in- 
dicated. 

Q. And these illustrations consist of those furnished you 
by Mr. Thompson? 

Ans. Yes sir. 

Q. Either in sheets or in the Manning book? 

Ans. Yessir. Mr. Periam, who has been examining the 
manuscript, has found the missing folio, 19, of chapter 1, 
which I was unable to produce this morning, but which I 
now produce. 

Q. Are the black pencil marks, and red ink and blue 


pencil marks on that page your work? 
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Aus. This slip, noting an insertion under ‘* Graduation 
Of Doses,’’ in section &, and pasted on the margin of this 
sheet, is mine ; the remainder of the markings are not mine. 

@. You are quite sure that the slip writing is yours? 

Ans. - Yes sir, I identify that as my handwriting. 

Q. You made no contribution to this book, I understand 
you to say, between pages 486 and 687? 

Ans. © No sir. 

Q. Is all the matter that appears in defendant’s book, 
beginning with page 687 and ending with page 785, your 
compilation ? 

Ans. Yes sir. 

@. Have youthe manuscript of that portion of the book? 

Ans. Yes sir. 

Q. Complete? 

Aus. No sir, but very nearly so. 

Q. What portions are wanting? 

Ans. As near as I can remember now, without referring 
to them again, there are four recipes missing in chapter 14, 
Part IV., of the defendant’s book, under the head of **Dis- 
eases of Cattle.’” There are probably of these recipes two 
pages of the manuscript missing which give the four 
recipes, numbers 58, 59, 60 and 61. _ 

Q. With that exception, you believe the manuscript: is 
complete ? 

Ans. Yes sir, there is one page missing somewhere else ? 

Q. This manuscript of Part LV is in pencil throughout, is 
it not? 

Ans. I believe so. 

Q. On. page 3 of the manuscript are the words ‘* How to 
know it,’’ in your handwriting ? 

Ans. No sir. 

Q. Is the body of the manuscript of chapter 2, Part IV, 
in your handwriting? 

* 
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~Ans. Most of it is, some of it is not, the chapter head- 
ings are mine, and pages 14, 2, 3, 4,5, and about half of 
6, are in Mr. Periam’s handwriting; the balance of page 6 
and the whole of pages-7, 8, 9 and 10, are mine; pages 11, 
12, 13, 14, and a small portion of 15, are Mr. Periam’s; 
the balance of page 15, and pages 16, 17, and to the bottom 
of page 18, are mine; pages 19, 20, 21 and 22, are Mr. 
Periam’s ; pages 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35 and 36, are mine; and here, following page 36, is 
where the part of this chapter is missing, beginning on page 
703, of the Thompson book, the second paragraph from the 
top, beginning ‘*Carbuncular erysipelas in sheep,’’ to the 
end of that chapter, that portion of the manuscript is miss- 
ing. : 

Q Then the statement that you contributed all the mat- 
ter from page 687 to 785 inclusive, was not correct? 

Ans. I contributed it, I do not mean by that that I com- 
posed it. . 

Q. You mean, then, that you composed and compiled 
some of it, that some of it was composed and compiled by 
other persons and handed to you, and that it. reached the 
publisher or printer through you? 7 

Ans. Yes sir, and what was furnished me by other parties 
was revised, some of it re-written, and additions made by 
me. 

‘Q. Did you re-write. and revise what was prepared by 
Mr. Periam? 

Ans. Some of it. 

Q. -Will you take the copy of defendant’s book before 
you, and mark the portion in the pages mentioned, that is 
your composition, so as to distinguish it from matter that 
was written by other people, and furnished you by some- 


one? 
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-Ans. Ican do so, but it would take me some time. In‘ 


making the broad statement about the matter being furnished 
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entirely by me, it was not intended to mislead anyone, be- 
cause in sending the matter which I did to the book, 
although some of it was furnished by Mr Periam, it was all 
revised and made practically my own. 


Q. Do you know the sources from which such material: 


was compiled, that was furnished you? 

Ans. No sir. 

Q. Was material furnished you, either for this depart- 
ment of ‘‘Disease of cattle,’’ or for any other, that was in 
the shape of clippings? 

Ans. Some of it was in clippings, but most of it was in 
manuscript. 

Q. Did you re-write the matter in some cases that was 
furnished you in clippings, in that way, or did you use the 
clippings as part of your manuscript? 

Q. Idon’t remember that I re-wrote any of the clip- 
pings, because my intention was to have every bit of my 
matter original. 

Q. By ‘‘original,’’ do you mean the product of your own 
cogitation, or original in the sense of transcribing, in your 
own language, material from other sources? 

Ans. I mean derived from my own cogitations, but veri- 
fied so as to be certain that what I wrote was scientifically 
and practically correct.. In order to do that, I referred to 
authorities, but neither transcribed nor copied anything, ex- 
cept perhaps in one or two instances, and in those instances 
credit is given to the authorities. 

Q. Give us one or more of those instances? 

Ans. That matter in Part 11, chapter 1, page 19 of the 
manuscript, the **Graduation of Doses,’’ found on page 238 
of the Thompson book, down to section 9, is the first in 
stance. That was derived from Prof. Law, and it is cred- 
ited to him, although it is misprinted ‘*Low’’ instead of 
‘Luw.’’ The second instance is on page 709, section 6, 
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in the second par- 


‘‘tuberculosis and phthisis pulmonalis,’ 
agraph from the bottom, ‘‘Its hereditary character ;’’ in the 
second paragraph in that I have quoted Prof. Williams who 
regards it as both hereditary and congenital, &c., and Prof. 
MckKachram, and I give them credit for it. I simply quote 
them*as authorities for the statements given there. 

Q. Were the illustrations which are printed in Part IV 
furnished to you by Mr. Thompson in the same way in which 
those in the *“*Diseases of the horse,’’ Part II, were fur- 
nished you as you have already explained? 

Ans. Yes sir, with the additional contribution on my 
part of some of the cuts that are in this department. Those 
cuts relating to obstetrics I furnished Mr.. Thompson with 
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the clippings, aud he made proofs of them and sent them 


back to me and I pasted them on the margin of the manu- 
script. 

Q. Did you write the sub-title, Part 1V? 

Ans. No sir. ' 

Q. You have stated that the material beginning on page 
$25 and extending over 842 being Part VI ‘Diseases of 
swine,’’ was contributed by you. Have you examined the 
manuscript of that portion of the book? 

Aus. Yes sir. 

Q. Is it all in your handwriting? 

Ans. No sir, the whole of chapter 1 is in Mr. Periam’s 
handwriting ; chapter two, beginning with the first page down. 
to the end of the second line of page 7 of the manuscript is 
Mr. Periam’s, that is, down to the second paragraph in sec- 
tion 7 oun page 837 of the Thompson book. The rest of 
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page 7 of the manuscript and half of page 8 is mine, found 999 


in the Thompson book on page 837, beginning with the sec- 
ond paragraph down to the end of the third paragraph, to 
the words ‘‘How to know it,’’ is mine. The balance of, 
page 8 of the manuscript is Mr. Periam’s ; it includes, begin- 
ning at the words ‘*How to know it,’’ on page 837, down to 
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the bottom of the paragraph ‘‘What to do,”’ on page 838. 
Pages 8 and 9 of the manuscript, found on page 838 of the 
Thompson book, beginning with section 8 ‘*Trichina Sprr- 
alis,’’ including the whole of that page, 838, of the Thompson 
book, is mine. The first third of page 11 of the manuscript 
is Mr. Periam’s, being found on page 838 of the Thompson 
book, section 9, down to the middle of the first section, to 
where it begins ‘*‘The lard worm,’’ &c;_ the balance of page 
11 of the manuscript beginning with **The lard worm’’ is 
mine, which is found on page 839 of the Thompson book in 
the balance of section 9; the balance of that chapter is Mr. 
Periam’s. 

Q. Then, as a matter of fact, you contributed very little 
to this Part IV? 

Ans. Very little of it is original matter with me. 

Q. Do you know the sources from which the contributed 
matter was. complied ? 

Ans. No sir. 

Q. Did you write the sub-title for this part? 

Ans. No sir. 

Q. You stated that you contributed all the matter be- 
ginning on page 893 and ending on page 907 of defendant’s 
book, comprising Part VIII. Is that statement correct? 

Ans. It is substantially correct, in this way, that it all 
passed through my hands; it was not all original matter 
with me. 

Q. Can you refer to the manuscript and state what por- 
tion of it is original matter contributed by you, and what 
portion of it was contributed by others. 

Ans. Yes sir. 

Q. Please do so? 

Aus. The whole of chapter 1, Part VIII, was written 
by: Mr. Periam, and handed to me by him in manuscript 
form ; I revised it, made some additions to it, and added the 
prescriptions. The same answer applies to chapter 2, ex- 
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cept that there is much more of it original matter with me, 
which original matter consisted of page 64 of the manu- 
script, being the two sections on page 902 of the Thompson 
book, beginning with the word ‘*Tick,’’ at the paragraph on 
the Tick and on Lice; part of page 16 of the manuscript, 
found on page 905 of the Thompson book, beginning with 
‘sFollows the above with the tonic,’’ down to the end of 
that section; part of page 17 of the manuscript, found on 
page 905 of the Thompson book, where it begins ‘**Prepare 
the following,’’ down to the end of that section on page 995 
906 ; pages 19 and 20 of the manuscript found on page 906 
of the Thompson book, section 11, ‘*Care when lambing,’’ 
down to the end of that section on page 907. Section 12 is 
missing from the manuscript. 

Q. And you do not know who contributed it? 

Ans. No sir, [ don’t remember. 

Q. Did you compose the title to Part VIII? 

Ans. No sir. 

Q. Then, asa matter of fact, very little matter in Part 
VIII is your composition ? 996 

Ans. Yes sir. 

Q. You stated in your direct examination that you con- 
tributed all of the matter in defendant’s book, beginning 
with page 997 and ending with page 1004, being Part X, 
‘‘Diseases of Poultry.’’ Is that statement correct? 

Ans. It all passed through my hands. 

Q. Is it your composition? 

Ans. No sir, very little of it is mine. 

Q. Do you know the sources from which it was com- 
piled? : 997 

Ans. No sir. 

Q. Did you write the title to this part? 

Ans. No sir. 

-Q. You stated in your direct examination that you con- 
tributed the matter printed in defendant’s book, beginning 
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on page L074 and ending on page 1090, being ** Diseases of 
Dogs.’’ Is that statement correct ? 

Ans. Yes sir; the subject matter in those pages is all 
mine, but [ find by looking over the manuscript, that what 
I intended for one chapter, the publishers have cut in two 
in the middle and re-written the chapter headings for the 
second chapter, which appears as chapter 8 on page 1081; 
and section first on the same page is in somebody else’s 
handwriting, but it is my subject. : 

Q. You contributed all the matter, however, directly, as 
your own composition ? 

Ans. Yes sir. 

@. And you know the sources from which it was com- 


piled ? 

Ans. It was all original matter; there was no compila- 
tion about it. 

Q. Did you construct these prescriptions ? 

Ans. Yes sir. , 

Q. They are original with you, are they? 

Ans. As nearly so as any matter can be. 

Q. Explain what you mean by that; some matter may 
be absolutely original, as if a man writes a novel? 

Ans. Well, professional matter cannot be so original as 
that; they are prescriptions that I learned at college by 
reading, as well as by experience. 

Q. They were in the books which you used at college, 
or were in the lectures delivered, were they? 

Ans. Yes sir. | 

Q. And found in books that you have since had in use, 
and these are modified by you to suit your purpose ? 

Ans. Yes sir, put down from memory, rather than 
copied or referred to in any manner. I find that the last 
page of the manuscript is missing, but all that there evi- 
dently was on that page was the last line on page 1090 of 
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the Thompson book. That is all that is missing from ‘the 1001. 
text. 

Q. You stated in your direct examination that you as- 
sisted Mr. Periam in the preparation of the manuscript for 
the glossary, printed on pages 1109 to 1136, inclusive, 

What was the character of that assistance? 

Ans. I assisted in determining what words would be of 
interest in such a work as this, in taking them, cutting 
them, or: clipping them from Going’s Pocket Dictionary, 
and I think some of the definitions are re-written, or mod- 
ified, or changed. 1002 

(). Have you the manuscript of that glossary ? 

Ans. Yes sir. 7 

q. Will you refer to that manuscript and point out the 
clippings from Going’s Pocket Dictionary that you have 
mentioned ? 

Ans. They were not clipped, but were eopied—re- 
written. | 

Q. You find a clipping in the manuscript, do you not? 

Ans. Yes sir. 

Q. Is that your clipping? 

Ans. No sir. 

Q. Do you know where it is clipped from? 

Ans. No sir; I think it happens to be there accidentally. 

Q. It is marked 204, is it not? 

Ans. Yes sir; if it belongs here, it is mispaged. 

Q. In whose handwriting is the manuscript ? 

Ans. Mr. Periam’s. 

Q. You find two clippings in the manuseript? 

Ans. Yes sir. 

Q. Of which you know nothing, except that they are 1004 
found in the manuscript? 


Ans. That is all. 
Q. Your assistance, therefore, in the preparation of the | 
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clossary, was advisory merely ? 
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Ans. Yes sir. | 
Q. You stated in you direct examination that vou used, 
in making these suggestions for the glossary, **Going’s Vet- 
erinary Dictionary and Horseman’s Guide.’’ Have you that 
book ? 
1005 Ans. Yessir. 
Q. Will you produce it? 
Ans. Yes sir, (producing same. ) 
Q. Are the pencil marks in Going’s Dictionary, that you 
now produce, yours? 
Aus. Some of them are. 
Q. Have you any means of distinguishing which are 
yours and which are not? 
Ans. Yes sir, I think so, although Iam not positive about 
some of these. This is mine under the letter A, the words 
1006 ¢«*with pus’’ on the margin are written there by me. Thisis 
mine, the mark preceding the word ‘Acrid,’’ and the word 
‘pungent,’ I wrote myself; also the words ‘direct pres- 
sure,’ in the margin, belonging to the word ‘* Acupressure. ’’ 
The mark opposite to the word **Amoyloid’’ is mine, and 
the word **Wuax,’’ is mine in the same connection. 

Q. What is the object of that check mark opposite the 
word **Amoyloid?”’ 

Anus. It is my check drawing particular attention to the 
word ‘*Wax’’ which appears in connection with Amoyloid. 
The word ‘*Vet.’’ on page 13 is mine. The score under 
‘soperation’’ is mine, to make it italics, the same as ‘*Ceas- 
arian’? on page 18. The work ‘‘foot,’’ in connection with 
corns, on page 27, ismine. On page 69, the words ‘‘In the 
foot,’ in connection svith ‘‘Navicular diseases,’’ is mine. 
On page 70, the words ‘*The brain’’ in connection with the 
word ‘**Nerve.’’ On page 74, the words ‘*Gleet-catarrh,’’ 
in connection with **Ozoena.’’ The pencil mark scoring out 
the words ‘+The chief’’ in connection with Penis on page 76, 
are mine. The pencil mark scoring out ‘‘Supposed’’ in 
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connection with Pepsine on page 76, is mine. The word 
«‘Hard’’ in connection with Pneumonia on page 78, is mine. 
The word ‘‘Corns’’ in connection with the word ‘“Quittor’’ 
on page 80, is mine. The words “Shoulder blade’’ in con- 
nection with scapula on page 84, are mine. The. pencil 
mark scoring out the two words ‘‘er blood’”’ in connection 
with Spavin, is mine. The word ‘‘Chest’’. on page .91, in 
connection with Thorax, is mine. The word “*Ulceratieon’’ 
in connection with Thrush on page 91, is mine. The word 
‘‘Thigh”’ in convection with Tibia on page 91, is mine. The 
pencil mark scoring out the words, ‘‘or hollow part of the 
middle’ in connection with Tympanum on page 92, is mine. 
The pencil mark scoring out ‘‘dangerous’? i connection 
with Ulcer on page 92, 1s mine. That is all. 

(It is agreed that this book shall be produced at the hear- 
ing under the general stipulation heretofore made, that all 
books produced and referred to shall be used at the hearing, 
without being attached to the testimony, and shall be con- 
sidered as in evidence. ) 

The book referred to is marked ‘‘Exhibit Periam D.’’ 

Q. These marks and words which you have referred to 
as having been made by you in the copy of Going’s Veter- 
inary Dictionary produced here constitute your contribution 
to the glossary, do they not? 

Ans. Yes sir. | 

Q. In your direct testimony you stated that the illustra- 
tion printed on page 233 of the Thompson book exists in the 
book ‘‘Every Horse Owners’ Cyclopedia,” published by 
Porter & Coates. Did you take it from that book? 

Ans. No sir. 

QQ. Where did you get it? 

Ans. It was furnished me by Mr. Periam. 

Q. In your direct examination you stated in answer to a 
question hy defendant's counsel, ‘‘I have examined illustra- 
tious relating to Diseases of the Horse in the Thompson 
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book and compared them with the Manning book; I took 
the Manning book and as we came to cuts examined the 
Thompson book «und marked them when they could be found 
in other books.’’ Whom do you mean by **we?’’ 

Ans. Mr. Kerr and myself. 

1012. Q. Was that after the beginning of your examination ? 

Ans. Yes sir. 

Q. And you went over this matter with Mr. Kerr and 
prepared yourself to testify in this case ? 

Ans. In that respect, in respect to the cuts. 

Q. Did you go over the matter with him in any other 
respect—in respect to literary matters ? 

Ans. No sir. 

Q. You state that you marked those cuts which may be 
found in other books. Did you take those cuts from other 

1013 books? 

Ans. No sir, with a few exceptions. 

Q. Then those cuts which you found in the Manning 
book and which were also in the Thompson book, you did 
not take from other sources, you took them from the Man- 
ning book ? 

Ans. No sir, not all of them, some of them were clipped 
from the Manning book, but the most of them were furnished 
to me in proof sheet form. 

Q. Do you know where they came from? 

1014 Ans. They were sent to me by Mr. Thompson. 

Q. Do you know where he obtained them ? 

Ans. No sir. 

Q. Did not Mr. Thompson say to you or inform you 
that he had all the illustrations that were in the Manning 
book ? | 

Ans. I presume he did, in some of his letters. 

Q. Did he not say that he had the cuts of the proofs 
which he sent you? 

Ans. Yes sir. 


Q. And he wanted them all worked into the book? 

Ans. Yes sir. 

Q. And you obeyed his instructions ? 

Ans. Yes sir. 

Q). And hunting up these cuts in other sources and 
marking them was an after consideration altogether, was it 
not? 

Ans. Yes sir. 

Q. And was done for the purpose of this examination, I 
presume ? 

Ans. Yes sir. 

Q. You did it under the instruction of Mr. Kerr, did you 
not? 

Ans. Yes sir. 

Q. Did you not know what he wanted you to have that 
information for? 

Ans. I did not know positively, I had a mere supposi- 
tion in my own mind. ’ 

Q. You made a shrewd guess what it was intended ‘for? 

Ans. Whether it was shrewd or not, is a debatable 
point, I think I could make a pretty correct guess. 

Q. In giving your testimony in direct examination in re- 
lation to the illustrations designated by you, you at first used 
the language with reference to the ilustrations for example, 
in the Thompson book, page 304 and 305 and in the Man- 
ning book, page 191, two cuts: ‘*Both may be found in May- 
hew, edition for 1861,’’ and with reference to a number of 
the illustrations thus designated by you, you used the lan- 
guxge simply after designating the pages on which the cuts 
were found in Manning and Thompson, ‘‘Mayhew, page’’ so 
and so. Did you mean by that in every case to imply the 
words ‘*May be found in?’’ 

Ans. Yes sir. | 

Q. Did you in any case intend to say that you had taken 
them from Mayhew, that is clipped them from Mayhew? 
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Ans. Nosir. 

Q. But simply that in your search for common sources of 
this material, in your preparation’for this examination, you 
found those illustrations in those other books? 

Ans. Yes sir. 

Q. In reference to the department ‘*Diseases of cattle, 
in your direct examination you were asked to state where 
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the illustrations appearing in the Manning and Thompson 
books may be found. Did you in the case of any of the il- 
lustrations so indictated in your testimony clip the illustra- 
tions from the sources which you mentioned as where they 
might be found? 

Ans. Yes sir, a good many of them were elipped from 
Clater. 

Q. Of the illustrations that are found in Manning, do 
you mean, or those that are not found in Manning? 

Ans. That I cannot say. 

Q. You are not able to say that any illustration in the 
Thompson book which is also found in the Manning book, 
wis clipped from any other source than Manning? 

Aus. I cannot say positively that it was. 

Q. To the best of your knowledge and belief, do you 
believe that any illustration that was found in the Manning 
book was clipped from any other book than Manning? 

Ans. No sir, I think in all probability it was not. 

Q. You first exhausted Manning and then looked to other 
sources ? 

Ans. No sir, I don’t remember that I cut any cattle cuts 
from Manning at all, I am quite positive that I did not, but 
I am under the impression that Mr. Thompson sent me 
proofs of all cuts existing in Manning on cattle diseases, 
and those that appear in the Thompson book which do not 
appear in the Manning book I clipped from Clater, and Mr. 
Thompson made cuts from them, or had cuts made from 
them. The reason I think so is because he has already said 
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in his letters that he had the cuts of all illustrations in the 
Manning book, and he wanted them all used. 

Q. And vou followed those instructions ? 

Ans. Yes sir. : 

Q. Look at the manuscript, page 5 of chapter IV, and 
state whether the illustration printed on page 716. of 
the Manning book, part of which is attached to that page of 
the manuscript, was clipped from Manning? 

Ans. I see that it is a clipping, but I do not know where 
it was clipped from. 

Q. Will you examine the Manning book, page 668, and 
state whether it was not clipped from that page? , 

Ans. Yes sir. 

Q. Upon examination you find that it was clipped from 
Manning? 

Ans. That it was apparently clipped from Manning. 

Q. Then, in that instance, you were mistaken in suppos- 
ing that the cattle illustration was not clipped from Man- 
ning? : 

Ans. Iam mistaken in that; they were all furnished 
to me in proofs. 

Q. Will you examine the manuscript for the illustration 
printed on page 715 of the Thompson book ? 

Ans. I do not find that in the manuscript. 

Q. Can you tell where that illustration was obtained? 

Ans. No sir, but I know it may Be found in Clater. 

Q. Will you find the illustration in the manuscript which is 
printed on page 754 of the Thompson book, entitled, **To 
prevent inversion of the vagina ?’’ 

Ans. Having examined the manuscript, I find that the 
illustration is not there, there is a place showing that it has 
been pasted on, but at the present time it is missing. 

Q. Look at the illustration found on page 713 of the 
Thompson book, and produce the corresponding cut in the 
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Q. Do you mean to say that you gave Mr. Kerr other i 


letters in addition to what are now in your hands? 

Ans. Nosir, but I mean that all the letters that I re- 
ceived from Mr. Thompson which I preserved and had on 
hand at the time Mr. Kerr was in Chicago last week, I gave 
to him; all that I received from Mr. Thompson that I did 

1033 not hand to Mr. Kerr, in all probability are not in existence, J 
they are either lost or destroyed, but I intended from the 
start to preserve all Mr. Thompson’s letters. 


Q. Have you hunted diligently for all of them? ] - 

Ans. They were all put together in one place, as I é 
supposed, and those I went right to and took up and gave to i 
Mr. Kerr ; there may be some more somewhere else among my | wy 


books and papers; I think I considered that the letters 
which I received from Mr. Thompson before August 17, 
1881, were of no importance and burnt them, and I did ss 
1034 not until that time, August 17, 1881, consider it necessary 
to preserve them. 
(Mr. Sypher, plaintiff's counsel, offers in evidence the Ds 
letters produced by defendant’s counsel referred to by this 


witness as having been received from defendant Thompson, J 
which are marked:— ‘ 
‘¢ Exhibit Baker A. 1.’’ “* Exhibit Baker A. 2.”’ **Ex- 

hibit Baker A. 3.’’ 9 ‘* Exhibit Baker A. 4.’’ ‘Exhibit - y. 
Baker A. 5.”’ **Exhibit Baker A. 6.”’ «“*Exhibit Baker A. —~ 
7.’ ‘Exhibit Baker A. 8.”’ “Exhibit Baker A. 9.” **Ex- 

1035 hibit Baker A. 10.’’ **Exhibit Baker A. 11.’’  ‘*Exhibit } 
Baker A. 12.’’ ‘‘Exhibit Baker A. 13.’’ “Exhibit Baker ea 
A. 14.” “Exhibit Baker A. 15.” “Exhibit Baker A. re 


16.’’ **Exhibit Baker A. 17.’’ ‘“*Exhibit Baker A. 18.”’ 
‘Exhibit Baker A. 19.’’ “*Exhibit Baker A. 20.’’ ‘*Ex- 
hibit Baker A. 21.’’ ‘*Exhibit Baker A. 22.”’ ‘*Exhibit 
Baker A. 23.’’ ‘*Exhibit Baker A. 24.’’ ‘*Exhibit Baker ‘ ~ 
A. 25.’ ‘Exhibit Baker A. 26.’’ ‘Exhibit Baker A. 
27.”’ - **Exhibit Baker A. 28.’’ ‘*Exhibit Baker A. 29.”’ 
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‘‘Exhibit Baker A. 30.’’ ‘*Exhibit Baker A. 31.’’ ‘*Ex- 


hibit Baker A. 32.’’ ‘*Exhibit Baker A. 33°’ ‘Exhibit 1036 


Baker A. 34.’’ ‘Exhibit Baker A. 35.”’ ‘*Exhibit Baker 
A. 36.’’ ‘Exhibit Baker A. 37.’ ‘Exhibit Baker A. 
38.’’ ‘Exhibit Baker A. 39.’’ ‘*Exhibit Baker A. 40.’’ 
‘‘Exhibit Baker A. 41.’’ ‘‘Exhibit Baker A. 42.’’  **Ex- 
hibit Baker A. 43.’’ ‘*Exhibit Baker A. 44.’’ ‘*Exhibit 
Baker A. 45.’’ “Exhibit Buker A. 46.’’ ‘‘Exhibit Baker 
A. 47.’’ ‘‘Exhibit Baker A. 48.’’ ‘*Exhibit Baker A. 
49.”") | 

Q. Has any part of this manuscript which you have 
been examining here, been in your possession after the book 
was published ? 

Ans. No sir. 

Q. Have you seen it for the first time since your arrival 
in St. Louis, since the publication of the book ? 

Ans. Yes sir. 

Q. Have you been consulted with reference to it by Mr. 
Periam, or any one else? 

Ans. No sir. 

At this point I adjourned the further taking of this testi- 
mony until to-morrow, Saturday, October 6th, 1883. 

Pursuant to adjournment as above stated, I resumed the 
further taking of this testimony on this day, Saturday, Oc- 
tober 6th, 1883, as follows: 


AUSTIN H. BAKER, 


In continuation of his cross-examination, further testified 
as follows: 

By Mr. Sypher: 

Q. You contributed the matter for the defendant’s book 
under the contract that was put in evidence here, did you? 

Ans. Yes sir. 
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Q. Can you say this morning how many pages it makes 
in the book ? 

Ans. I have not looked over it since last night. 

Q. What amount was paid you for the work that you 
contributed ? 

Ans. I don’t remember exactly, but somewhere between 
$400 and $500. 

Re-direct examination by Mr. Kerr, defendant’s counsel : 


Q. When you saw Mr. Thompson in July, about the 
1040 compiling of this Thompson book, had you at that time ever 
seen the Manning book? 
Ans. No sir. 
Q. Can you remember about the time that you first saw 
the Manning book? 
Ans. Iam quite positive that I never saw the Manning 
book until he sent me that copy in November, I[ think it 
was about the middie of November, 1881. 
Q. How much of your work had been completed at that: 
time? 
1041 Ans. As near as I can recollect, I suppose I had about 
half of part II done. 
Q. Did Mr. Thompson, at any time, tell you to use the 
book for any other purpose than to work in the cuts? 
(Mr. Sypher, plaintiff's counsel, objects to the question 
as leading. ) 
Ans. No sir, on the contrary he said not to use it for 
any other purpose than to clip cuts from. 
_Q. How and to what extent did you use the book? 
Ans. I used it to clip the cuts for the manuscript that 
1042 go to make up part of the Thompson book, in the absence 
of proof copies of cuts sent by Mr. Thompson. 
Q. Did you make no other use of it? 
Ans. No other use. 
Q. Until you went on the witness stand here in St. 
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Louis, how long had it been since you saw the manuscript 
of that part of the book contributed by you? 

Ans. As I completed the manuscript chapter by chapter, 
I sent it by express to St. Louis from Chicago, and the last 
chapter, as near as I can recollect, was finished about the 
first of April, 1882. Ihave seen none of the manuscript 
since it left my hands, until arriving in St. Louis this week. 

Q. You stated in your cross-examination that section 8, 
which, in the Thompson book on page 238, is numbered sec- 
tion 7, was aclipping furnished you by Mr. Periam. At 
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the time you made that statement, had you seen it in the. 


manuscript ? 

Ans. No sir, that page of the manuscript was wanting, if 
I remember rightly at that time, but was found after- 
wards. 

Q. After making youraffidavit last December, which was 
filed in this case, from that time until last week, did you see 
any of the counsel for defendant ? 

Ans. No sir. 

Q. Or have any interview with them? 

Ans. No sir. 

Q. What day did you first see counsel for defendant 
since December? 

Ans. In Chacago last week, I forget the day of the 
week. 

Q. Do you remember that counsel for defendant re- 
quested you to find and produce any books and papers con- 
nected with the matter in controversy ? 

Ans. Yes sir. 

Q. You were asked on cross-examination if you had not 
made an affidavit to certain facts stated by plaintiff’s coun- 
sel in his question. Were there any other qualifying facts 
stated in your affidavit than those recited by plaintiff's 
counsel ? 

Ans. I don’t know that there were other facts, but the 
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1046 same facts were given at that time perhaps in other words, 
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but with substantially the same meaning. 

(By agreement of counsel the printed copy of the affi- 
davit of the witness, on file in the case, is considered as in 
evidence. ) 

Q. Have you any of the proof cuts sent you by Mr. 
Thompson, which you retained and which have remained in 
you possession until your cross-examination was com- 
pleted ? 

(Mr. Sypher, plaintiff's counsel, objects to the question, 
unless it is shown that duplicates of such cuts were inserted 
in the manuscript, either from clippings from Manning or 
from clippings of proofs. ) 

(Mr. Kerr, defendant’s counsel, states that this proof is 
called for and offered, not to show that the proofs were used 
in the book, but to show in what form the proofs were sent 
by Mr. Thompson. ) 

(Mr. Sypher, plaintiff’s counsel, objects to it on the 
further ground, that there is no evidence that the material 
used was in the same shape as the material rejected. ) 

Ans. In looking over the copy of Williams’ Practice of 
Medicine that I brought down, but which we have not used, 
under the first cover I found these two duplicate sheets of 
proof cuts sent me by Mr. Thompson; there were other 
similar sheets, one or more, that I cut up and used ( produc- 
ing proof cuts. ) 

Q. Where proofs of other cuts were sent, in what form 


were they sent? 

Ans. Most of them, in fact nearly the whole of them, 
were sent in this form, but some of the sheets were much 
larger. As an explanation of the sweeping assertion that I 
made in Chicago in the direct examination in regard to the 
titles of .cuts, I will say that I referred them to, and had in 
my mind these sheets of proof cuts, to which no titles were 
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attached, and for which I made titles at the time when I in- 
serted them in the manuscript. 

(Mr. Kerr, defendant’s counsel, offers these proofs of 
cuts in evidence which are marked. Exhibit Baker A. 50, 
and Exhibit Baker A 51. ) 

Q. Mr. Syplrer asked you whom you meant by ‘*we’’, in 
saving ‘*We examined the book and referred to the cuts in 
other books aud marked them,”’ and you said that by ‘*we,”’ 
you meant yourself and Mr. Kerr, State the extent of the 
ex:unination made with Mr. Kerr’s assistance while he was 
with you? 

Ans. I cannot say exactly how far in the book we went, 
hut we worked together probably in the neighborhood of two 
hours. 

(). For'what purpose did Mr. Kerr tell you he desired 
vou to make this examination and indeatify the cuts in oth- 
er books? 

Ans. To give me an outline of the manner in which he 
wished it done, and subsequently I wenton and finished it in 
that order alone. 

Q. That does not answer my question. For what pur- 
pose did I tell you | desired this examination to be made by 
you? 

Ans. So as to be able to indentify the cuts that are in 
the Manning book and also in the Thompson book in some 
other book published by some other firm previous to the 
publication of either the Manning or Thompson book. 

Q. Do you remember that counsel at that time stated to 
you it was merely for the purpose of showing that they were 
old cuts existing before the publication of either of these 
books? 

Ans. Yessir. 

Q. And that that was his purpose alone ? 


Ans. Yes sir. 
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Q. The copy of Going’s Pocket Dictionary which you 
produce, state when you used that book in making the 
marks to which you have referred, and for what purpose? 

Ans. They were made in the preparation of the last part, 
if I remember rightly, of the manuscript, and it was for 
the purpose of preparing the glossary. | 

Q. I will ask you if you have designedly kept back any 
book, letter, paper or other matter used by you in the prep- 
aration of this work for Mr. Thompson? 

(Mr. Sypher, plaintiff's counsel, objects to the question 
as being leading and cross-examination. ) 

Ans. No sir, on the contrary I have produced everything 
that I have so far been able to find. 

By Mr. Sypher: 

Q. Are you able to designate in the Thompson book the 
illustrations which were inserted from clippings of proof 
sheets and the illustrations which were clipped from Man- 
ning ? 


Ans. I don’t think I ean. 


A. H. BAKER. 


KBENEZER HANNAFORD, 

Sworn for the defendant, testifies as follows: 

Direct examination by Mr. Kerr. 

Q. Where do you live? 

Ans. In the City of St. Louis. 

Q. How long have you resided here? 

Ans. I first set foot in St. Louis and alsoin Mr. Thomp- 
son’s office on the 31st of December, 1880. 

Q. What has been your business since you have been in 
St. Louis? 

Ans. Ihave been in Mr. Thompson’s employ as book- 
keeper, and have been in charge of the correspondence of the 
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business continuously from the 3rd of January, 1881. That 
was the day that I went into the office and took charge of 
the business. I have also been a general assistant in the details 
of the business. 

Q. Do you remember when Mr. Thompson first began 
the enterprise of publishing the Pictorial Cyclopedia of Live 
Stock and Complete Stock Doctor, by Hon. Jonathan Periam 
and A. H. Baker, V. S.? : 

Ans. By Mr. Thompson’s direction I wrote the letter on 
which Mr Periam first came to St. Louis to discuss the prep- 
aration of that book. Mr. Periam came to St. Louis, I think, 
the following week after the letter was written, or at any rate 
within a few days after. 

Q. Do you remember when that was? 

Aus. He came here sometime in February, I cannot say 
just the exact date in February, but it was sometime in Feb*™ 
ruary, 18sl. 

Q. Were you in Mr. Thompson’s employ when the manu- 
script of this book was received from the compilers or 
authors? 

Ans. Yes sir. 

Q. Did you do any work on the book yourself? 

Ans. I made the index, read some of the proof, and a 
small portion of the manuscript passed through my hands. 

Q. Can you state what part of the manuscript passed 
through your hands, and where it is found in the book? 

Ans. The manuscript from page 411 to 486 inclusive; 
that from page 689 to 692 inclusive ; that from page 706 to 
785 inclusive; that from page 1074 to 1090 inelusive. There 
was also a portion of the Glossary that passed through my 
hands, I don’t remember just how much of it, but I think 
we were somewhere in the letter G or H at the time I took 
charge of it. My work was all done subsequently to Mr. 
Trueheart’s work. The understanding was that he was to 
complete it, but when bis other engagements prevented that 
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the matter was placed in my hands. The manuscript which 
passed through my hands was Dr. Baker’s exclusively, with 
the exception of the Glossary. 

(). Look at this manuscript, and state whether or not 
youean indentify the part that passed through your hands 
(handing manuscript to the witness ) ? 

Ans. This is manuscript with my changes on it, Part IT, 
chapter 16. This is also mine, Part II, chapter 17. The 
following are also mine: Part Il, chapter 18; Part II, 
chapter 19; Part II, chapter 20; Part I], chapter 21; Part 
Il, chapter 22; Part Il, chapter 25; Part I], chapter 24; 
Part Il, chapter 25; Part IH, chapter 26. The following 
chapters of Part IV are mine; chapter 1, ehapter 3, chap- 
ter 4, chapter 5, chapter 6, chapter 7, chapter &, chapter 9 
and chapters LO, 11, 12, 18 and 14. Chapter 7, of Part XI 
i@mine; and portions of this Glossary I find, with my inter- 
lineations, 

Q. Take the Thompson book and turn to that part which 
vou state passed through your hands, beginning at page 
411, and indicate in this book and on the manuscript what 
was done to the manuscript hy your 

Ans. ‘The first change I tind is in the summary of contents - 
at the head of chapter 16, Part II ; that chapter treats of 
the deseases of the organs of generation. I changed the 
summary of the contents by inserting the words ‘of the 
male’? preceding the summary of sub-heads, and afterwards 
the words ‘tof the female.’* I changed the numbering on 
the sub-heads following the words ‘‘of the female.”’ 

Q. How do the changes that you made in this manu- 
script appear on the manuscript ? 

Ans. The words ‘tof the male’* and ‘‘of the female’’ 


are in black ink. The changes of the numbering of the see- 
tion heads referred to are in red ink. On page 2 of the 
manuscript of this chapter I findin the third line from the 
top the words ‘‘the reason being’’ struck out by me, in the 
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fifth line from the top the words ‘‘as much so with’’ are 
struck out by me, and in the fifth line from the top the 
words ‘*‘that of’’ are inserted by me. Inthe sixth line from 
the top the words ‘‘as with’’ are struck out by me, and there 
ire inserted the words ‘‘as well as of.’’ The 8th, 9th and 
10th lines are struck out entirely by me, the side head in 
the full face type, ‘*What to do,’’ in the sixth line from the 
bottom, I find written in in my handwriting, with the red 
ink underscoring to indicate to the printer, full face type. 
In the same line the word ‘‘recipe’’ is stricken out by me. 

Q. Examine the remainder of the manuscript in this 
chapter and state whether or not you see alterations on the 
fuce of the manuscript made by you? 

Ans. Yes sir, I think there are, on every page, more or 
less. This in red ink is all mine. This heading, ++ Diseases 
peculiar to the mare’’ on page 11 of the manuscript is mine, 
with the directions in red ink at the side to the printer. 

Q. From whom did you receive this manuseript ? 

Ans. A portion of the manuscript that I worked upon, I 
obtained from our vault, where it had been placed, as I sup- 
pose, by Mr. Thompson, and a portion of it came directly 
to my hands from the expressman who brought it. 

Q. When? 

Ans. My work on the manuscript began either the next 
week or the second week following Mr. Trueheart’s giving 
up the work, and I found on my cash book the other day that 
the last payment to Mr. Trueheart for his work on that man- 
uscript, was the 7th of January, 1882. 

Q. Will you examine the remainder of this manuscript 
and state whether or not it is in the same condition as 
when it left your hands, and whether or not the altera- 
tions and directions to the printer, which were placed on the 
manuscript by you, as you have stated, were done in refei- 
ence to Part IT, chapter 17? 
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Ans. Part H, chapter 17, is just as it left my hands, 
containing the alterations and directions as I made them, 
the underscorings, to indicate full face type, and other di- 
rections to the printer, made by me. The manuscript of 
Part II, chapter 18, is in a similar condition. 

(). You do not know whether it is complete or not, do 
you? 

Ans. I cannot say that without making a more detailed 
examination. 

Q. You recognize every part of it, however? 

Ans. Yessir. The manuscript of Part Il, chapter 19, 
is ina similar condition. 

Q. The notes on the cuts pasted on the margin, do you 
know by whom they were made,.and those pasted in the 
body of the manuscript? 

Ans. Those are nearly, if not all, in Dr. Baker’s hand- 
writing; it happened occasionally, however, that the title of 
a cut was changed more or less in proof. The manuscript 
of Part II, chapter 20, is-in the same condition, The man- 
uscript of Part IL, chapter 21, is in the same condition, but 
I find that the titles of two of the cuts are in my handwrit- 
ing instead of Dr. Baker’s, and there is a third cut of which 
a portion of the title is in my handwriting. 

Q. I see by this manuscript that some of the cuts are 
torn off or missing from the margin. Do you know how 
thew were lost from the manuscript, or when? 

Aus. I have no positive information on that subject. 

Q. Were they on the manuscript when it left your 
hands ? 

Ans. I presume they were. The manuscript of Part II, 
chapter 22, is in the same condition. 

Q. In regard to the. cuts that are missing from. this, 
what do you say as to their remoyal? 

Aus. I presume they were worn off in the handling of 
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the manuscript in the office. Sometimes the manuscript 
would come back without them from the printers. : 

Q. Do you wish that answer to apply to all the. manu- 
. script. that you have examined, in regard to the cuts? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
us calling for the opinion of the witness and not a statement 
of fact.) 

Ans. Yes sir. 

Q. Have you any recollection of that? 

Ans. Only ina general way. The manuscript of Part 
II, chapter 23, is in the same condition. The manuscript 
of Part Il, chapter 24, is in the same condition. , 


Q. Do you know im whose handwriting Part IT, chapter. 


25, is? 
Ans. That is Dr. Baker’s handwriting on the slip which 


is around the manuscript; I find no Part II on the manu- 


script, simply chapter 20. 

Q. In whose handwriting is the manuscript? 

Ans. The manuscript of this particular chapter, chapter 
25, of Part II, is in my handwriting. 

Q. How.did you prepare that manuscript ? 

Ans. From material furnished by Dr. Baker, partly in 
manuscript and partly reprint copy. 

Q. Do you know what the reprint copy was from? - 

Ans., A portion of it, I think, was from Manning’ s 
Stock Book. | 

Q. Do you know. how much? 

Ans. I presime as much as three or four pages of 
printed matter, including the list of medicines and: doses, 
which Dr. Baker furnished; | suppose as much as four 
pages of that chapter was reprint copy. 

Q. Did you examine. the. Manning book in connection 
with it? 

Ans. No sir. 
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Q. Do you know whether it was from the Manning book, 
or not? 

Ans. No sir, I do not. 

Q. Does this chapter appear to be in the same condition 
as when it left your hands? 

Ans. Yes sir. : 

Q. Proceed with the next chapter? 

1074 Ans. The manuscript of Part II, chapter 26, is in the 
sume condition. The manuscript of Part IV, chapter 1, 
seems to be in the same condition in which it left my hands, 
showing the interlineations and erasures made by me, with 
directions to the printer as to style of setting. 

Q. This part on brown paper, do you know in whose 
handwriting that is? 

Ans. That is my writing. 

Q. How did you pepare that? 

Ans. ‘There were four pages reserved for chapter 1, of 

1075 that part in setting the book; when the manuscript came it 
made something less than three pages, and I wrote sufficient 
to carry the matter over to the fourth page, and in fact to 
make it nearly complete. The matter which I wrote to fill 
the gap of a page is of only a general character, and was 
drawn from various sources. 

Q. State the sources? 

Ans. From my own acquaintance with the subject, having 
been raised on a farm, from a reading of the Mayhew 
Stock Book, and from a reading of the Manning Stock Book. 

1076 Q. Was any of it copied from any book? 

Ans. No, sir; neither of those books was open before me 
at the time it was written. The manuscript of Part IV, 
chapter 2, did not pass through my hands; I read the proof 
of it, but the manuscript I never saw. 

Q. Did you read the proof of all that which you state 
passed through your hands? 
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Ans. Yes, sir; and a small amount of proof in addition ; 
this is one of the chapters. 

Q. Did you handle this manuscript in reading the proof? 

Ans. My recollection is that I did not, that is, of chapter 1077 
2, Part IV. The manuscript of Part IV, chapter 3, is in 
the same condition in which it left my hands, with the inter- 
lineations, erasures, and directions to the printer, as I made 
them. The manuscript of Part IV, chapter 4, is in a simi- 
lar condition. The manuscript of Part IV, chapter 5, is in 
a similar condition. The manuscript of Part 1V, chapter 6, is 
ina similar condition. The manuscript of Part 1V, chapter 7, 
is in a similar condition. The manascript of Part 1V, chap- 
ter 8, isin the same condition as when it left my hands, show- 
ing the erasures, interlineations, and directions to the printer 1078 
made by me. Part IV, chapter 9, is in a similar condition. 
Part IV, chapter 10, is in a similar condition. Part IV, 
chapter 11, is in a similar condition. 

Q. By whom was this written on brown paper, in chap- 
ter 11? 

Ans. That is in my handwriting. 

Q. State how you got that? — 

Ans. Chapter 11 was very short; as originally set, there 
was only about a third of the second page of that chapter 
as it appears in the Thompson book, and to make it more 1079 
complete, especially typographically, I wrote the three short 
sections at the close of that chapter, numbered 3, 4 and 5 in 
the printed book. The data for that, so far as I recollect, 
was derived exclusively from the corresponding chapter un- 
der the head of, ‘* Diseases of the Horse,”’ iu the Thompson 
book, which is chapter 18 of Part II of that book. The 
tmanuscript of Part IV, chapter 12, is in the same condition 
as when it left my hands, with the interlineations, erasures, 
and directions to the printer made by me. The manuscript 
of Part 1V, chapter 13, is ina similar condition. The man- 1989 
uscript of Part IV, chapter 14, is in a similar condition. 
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The manuscript for Part IV, chapter 1, did not pass through 
my hands, nor that of chapter 2 of the sume Part, nor that 
of chapter 1, Part VIII, nor that of chapter 2, Part VIII. 
The manuscript of chapter 7, Part II, passed through my 
hands, and is in the same condition as when I sent it to the 
printer, showing the erasures, interlineations, and directions 
to the printer as to style of setting, as made by me. The 
sume is true of chapter 8 of Part XI. I have now enumer- 
ated all of the manuscript which passed through my hands, 
with the exception of a portion of the glossary. The man- 
uscript of the entire glossary from page 18 of the manu- 
script, being the definition of the term ‘*Gall,’’ and thenee- 
forward, passed through my hands, and is in the con- 
dition in which I sent it to the printer. I ought to ex- 
plain that in the foregoing, when I have mentioned that 
the manuscript is in the same condition as when it left my 
hands, I referred to the text and did not inelude all the cuts, 
some of which appear to have been torn off either at the 
printer’s or elsewhere. I gave but little attention .to the 
cuts; my work was upon the manuscript proper. I. would 
like to state further, that I have not examined the manu- 
script of the chapters enumerated with sufficient care to de- 
termine whether or not a page here and there is missing. 
My statements thus fur relate to the manuscript as exhib- 
ited. Another point:which I would explain more in detail, 
is, that while all the manuscript which passed through my. 
hands, with the exception of the glossary, is what we termed 
Dr. Baker’s manuscript, there were two, or possibly three; 
chapters furnished in the handwriting of Mr. Periam, but 
these chapters, like all the others pertaining to the veteri- 
nary department proper, were sent us from Chicago, by Dr. 
Baker, and were understood to have passed under Dr, Ba- 
ker’s supervision, he, in fact, assuming them as his own. 
Q. Do you know Dr. Baker’s and Mr. Periam;s hands 


writing ? 
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Ans. Yes sir. 

Q. You know it from having seen the manuscript at that 
time and being acquainted with the handwriting, I suppose? 

Ans. Yes sir, and I had correspondence years ago with 
Mr. Periam, and know his handwriting well. 

Q. Do you know who prepared the index to this book? 

Ans. It was prepared by myself exclusively. 

Q. How did you prepare that? 


Ans. I! bought a large sized index hook at the St. Louis 


News Company’s, such as is commonly used in the larger 
sized commercial ledgers; I went through the book carefully, 
placing each item or head indexed under its proper letter, 
nnd having gone throagt the entire book mw this way, those 
letters which were most crowded, so that the alphabetical 
arrangement could not easily be indicated to the printer, 
were carefully transcribed, this transcription being done 
partly by myself and partly by Mr. Fleming. 

Q. In doing that, what book did you use, if any? 

Ans. I had nothing but the proofs of the Thompson 
dook. 

Q. Did you read any of the proofs of this book as it was 
issued ? 

Ans. Jl read the proof of all the matter of which I re. 
vised the original manuscript. | 

Q. In reading the proof, did you consult any other 
hooks ? 

Ans. No sir, not at any time. 

Q. Under whose instructions and directions was all of 
the work that you did on this book done. 

Ans. Under the general instructions of Mr. Thompson. 

Q. Do you remember what they were? 

Ans. They were to make the work conform typographi- 
cally to that portion of the work which had been already set, 
and of course to see that no grammatical errors in any Case 
were allowed to pass.- In those cases where I supplied one 
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or more paragraphs to meet mechanical requirements, [ was 
particularly instructed not to copy from the Manning book, 
but to make those paragraphs different from anything in 
the Manning book. 

Q. You stated that you did, in several instances, use the 
Manning book. Was that brought to Mr. Thompeson’s 
knowledge? 

Ans. I cannot distinctly remember whether that matter 
was discussed after the work was done or not. That work 
was dove under some degree of pressure, and the manu- 
script sent right off to the printer. 

Q. Have you given, to the best of your recollection, all 
the instructions and directions that Mr. Thompson gave 
you? 

Ans. I do not remember any further specific instruc- 
tions, though I presume there may have been other points 
covered. I had been somewhat familiar with the work doue 
on the book previously. 

Q. Do you know what the instructions were to other 
persons there in the office who were employed on the work, * 
that is, that you heard Mr Thompson give? 

Ans. I heard Mr. Thompson more than once give di- 
rections to Mr, Trueheart who had the revision of the manu- 
script in charge, to very carefully abstain from making a 
copy of the Manning book in any essential respect. It was 
to be a different book. 

(Mr. Sypher, plaintiff’s counsel, objects to the witness 
stating what the book was to be, as being the opinion of the 


witness. ) 

The Witness: I heard him state to Mr. Truehart, on 
more than one oceasion, [ am positive, that while the cuts 
which had been employed in the Manning book were also 
to be used in the new book by Periam and Baker, the text 
of the work must be different, except where quotations, ex- 
plicitly indicated as'such, from standard authors were used. 


These quotations, however, were but few, as I understood. 

Q. Do you kvow whether Mr. Thompson was in the 
city during all the summer of 1882, or not? 

Ans. He was not in the city the whole of that summer. 

Q. Do you know during what part of the summer he 
was absent ? 

Ans. He went to Hot Springs sometime in May and diu 
not return until sometime in June. 

Q. Did you receive any directions from Mr. Thompson 
as to the employment of agents on his book, and in refer- 
ence to the Manning book? 

Ans. The instructions which he gave me regarding that 
book, were only general at the outset, then as correspond- 
ence came in, respecting the Periam and Baker book, we 
would occasionally hear of the Manning book ; that is, parties 
with whom we were corresponding would sometimes speak 
of the Manning book as being sold in their respective com- 
munities by other agents. In the early period of our work 
in pushing the Periam and Baker hook, I, a few times, asked 
Mr. Thompson’s directions as to the policy respecting the 
Manning book, and his directions to me were uniformly to ig- 
nore the Manning book unless we were specifically asked for 
information respecting it, or for data to be used by our cor- 
respondent in meeting the competition of the Manning book. 
In such special cases [ was directed to point out the supe- 
riority of the Periam and Baker book over the Manning book, 
of course shaping the correspondence in such a way as to 
secure ajl the efficient agents we could in the ordinary 
course of business and by the regular methods of business. 

Q. Will you examine these letters and state if you know 
by whom they were written (handing witness letters marked 
Exhibit 57, Exhibit 57', Exhibit 572, Exhibit 57%, and 
Exhibit 57*? 

Ans. This letter marked Exhibit 57, dated June 26, 1882, 
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is in the handwriting of one of our shorthand correspondents, 
Mr. Freer. 

Q. Look through that letter and see what the contents 
of it are, and state if you know by whom it was dictated, if 


it was dictated ? 

Ans. I have no hesitation in saying that this letter was 
written by Mr. Freer from dictation, and probably from my 
dictation, but of this T cannot be positive. There was at 
one time, about that period, a day or’ two when I did not 
dictate all the letters to canvassing agents, and this may, or 
may not, have been one of them. 

Q. During that time, when you did not dictate letters, 
who did that work? 

Ans. Mr. Thompson dictated a few letters, and there 
were other letters written by Mr. Trueheart without dicta- 
tion, he being at that time engaged in the business depart- 
ment of the office. That was before the manuscript for the 
Periam and Baker book had been furnished, I think before 
any portion of it had been furnished, but I won’t be pos- 
itive. 

@. Do you mean to say that letter was written before 
any of the manuscript was furnished ? 

Aus. I cannot be positive as to that, it may be that some 
of the manuscript was furnished prior to the date of that 
letter. 

Q. Do you know when it was that you worked on the 
manuscript that passed through your hands? 

Ans. [am mistaken about that, I am a year qut, Mr. 
Trucheart did assist us a short time in the summer of 1882, 
in the business details of the office. 

Q. What about the time you were at work on that man- 
uscript ? 

Ans. I began work on the manuscript either the second 
or third week of January, 1882. 

Q. Look at the date of that letter? 
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Ans. I find [am mistaken. I hadin mind a date one 
year earlier. 

Q. Then what time was it that you did not do all of the 
dictating work in the office? 

Ans. I would say that Mr. Thompson dictated an occa- 
sional letter to convassing agents in the summer of 1881, 
and a few in the summer of 1882. I ought perhaps to ex- 
plain that the correspondence of the business with other 
publishers and with general agents was under Mr. Thomp- 
son’s personal charge, the correspondence with what we 
call canvassing agents devolving almost exclusively upon 
me. 

Q. Was this correspondence with Mr. Jones, to whom this 
letter was written, as toa general agent or canvassing agent? 

Ans. It was relative to a canvassing agency. 

Q. Examine the other letters which you have there, and 
state in regard to them? 

Ans. The letter marked ‘* Exhibit 57',’’ dated «* June 5, 


i882,’’ is in a handwriting which I recognize as that of Mr, . 


Trucheart. The same is true of the letters marked ‘* Ex- 
hibit 572,’ and dated ** June 16, 1882.’’ The letter marked 
‘¢ Exhibit 57%,’ and dated ‘* July 5, 1882,’’ is in the hand- 
writing of our shorthand correspondent, Mr. Freer. The 
letter marked ‘* Exhibit 57*,’’ and dated ‘* July 13, 1882,’ 
is in the handwriting of our shorthand correspondent, Miss 
Banks. 

(). Look at the letter marked ‘* Exhibit 57,’’ read the 


first page thereof, and state’ whether or not you ever re- 


ceived any such instructions or information from Mr. 
Thompson? . 

(Mr. Sypher, plaintiff's counsel, objects to the question 
aus immaterial, and because the witness has already stated 
that he does not know whether the letter was dictated by 
himself or Mr. Thompson. ) 
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Ans. The statements contained in the paragraph at the 
foot of the first page of the letter marked ** Exhibit 57,’’-ac- 
cord in part with statements which I heard Mr. Thompson 
repeatedly make to myself and to Mr. Trueheart, that is to 
say, that part relating to continued ownership of the eopy- 
right. The statement as to ‘* having been induced to sell 
an interest in the Manning book to Hubbard Brothers, from 
the fact of its marked deficiencies in many respects,’’ I do 
not remember ever to have heard Mr. Thompson make, 
either in conversation with myself, or with any other person. 
The statement following the foregoing, that the author- 
ship of the book was bad, having been written mainly by 
the editor of a country newspaper, etc., is one which I do not - 
remember ever to have heard Mr. Thompson make, though 
I have many times heard him say that the authorship of the 
Periam and Baker book would be, and after its issue, that 
it was decidedly superior to that of the Manning book. 

Q. Referring to the first part of this clause, where the 
letter reads: ** Concerning the other work, we have this in- 
formation to give. We published the Manning book orig- 
inally, and still own an interest in it, having sold ownership 
of the copyright.’’ What have you to say in regard to that ? 

Ans. Iam satisfied that it was a mistake of Mr. Freer’s 
in transeribing his notes, or rather in taking down the orig- 
inal dictation; I am positive, however, though the matter 
was never presented to me before this morning, that the 
word ‘‘sold,’’ as it appears in this letter, was dictated ‘‘sole.’’ 

Q. What have you to say as to ever having heard any 
such expression as that from Mr. Thompson ? 

(Mr. Sypher, plaintiff’s eounsel, objects to the question 
as leading and immaterial. ) 

Ans. I have heard Mr. Thompson state repeatedly that 
he still owned the copyright of the Manning book. 

Q. Did you ever hear him make any statement to the 


contrary ? 


Ans. No sir. 

Q. While in the employ of Mr. Thompson, do you re- 
member seeing and having in your possession a letter from 
Mr. Ayer, of Philadelphia, at that time « member of the firm 
of Hubbard Brothers, or who had a short time before been 
a member of the firm of Hubbard Brothers? 

Ans. Yes sir, I had that letter in my possession for 
some weeks. 

Q. State how the letter came to be in your possession? 

Ans. It was in a pocket-book or wallet. 

Q. First state how it came to be in your possession? 

Ans. My impression is that it was in the pocket-book or 
wallet when I first began carrying it. It was a pocket-book 
which Mr. Thompson had used prior to his illness, and which, 
when I took charge of the business during his continued ill- 
ness, I carried with me most of the time. 

Q. Do youremember what the date of this letter was? 

Ans. It was dated sometime in August, I think the early 
part of August, 1880. 

Q. Do you know what became of that letter? 

Ans. The pocket-book or wallet containing it was stolen 
from my coat on the morning of the last Sunday in April, 
1881, from the place where F was then boarding, on the 
north side of Washington avenue, the fourth door west of 
Twelfth street. 

Q. Do you remember the contents of that letter? 

(Mr. Sypher, plaintiff’s counsel, objects to the question, 
until it is shown that there is no copy of the letter in éxist- 
ence. ) 

Ans. The general tone of the letter was friendly, and I 
particularly remember that it stated that Mr. Ayer and Mr. 
Hubbard had been talking over the matter of the contro- 
versy or misunderstanding, I cannot recall the exact word, 
but that. was certainly its purport, in regard to the Stock 
Book, meaning thereby, as I understood, the Manning book, 
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and that he agreed with Mr. Hubbard that there was no con- 
tract. I am positive as to this statement being contained in 
the letter. He then suggested in the letter that Mr. Thomp- 
son should come to Philadelphia, and expressed the conviction 
that all could be made satisfactory to both parties in case 
he could go there, and that the contract could then be 
readily consumated, or words to that effect. 

(Mr. Sypher, plaintiff’s counsel, objects to this testimony 
as incompetent. ) 

Q. Have you given fully, tothe best of your recollection, 
the contents of that letter? 

Ans. There may have been one or two collateral mat- 
ters referred to in it, but I do not now recall them. 

Q. Do you remember that Mr. Thompson was very ill 
during the year 1880 or 1881? 

Ans. Yes sir. 

Q. What time? 

Ans. I learned of his illness early in December, 1880. 
Iwas then in Cincinnati. Sometime. near the close of the 
third week in December, I received either a letter or tele- 
gram, [ cannot recall which, from Mr. Thompson’s father- 
in-law, Mr. J. P. Helfenstein, inquiring on Mr. Thompson’s: 
behalf, whether I was so situated that I could consider a 
proposition, to remove to St. Louis and enter Mr. Thomp- 
son’s employ, taking charge of Mr. Thompson’s business 
during his continued illness. The result of my negotiations 
with Mr. Thompson through Mr. Helfenstein was, that I 
accepted an offer from .him and came to St. Louis, as be- 
fore stated, on the 3lst of December, 1880. I went with 
Mr. Helfenstein that evening to Webster Groves, which was 
Mr. Thompson’s place of residence, and found him in bed. 
On Monday morning, January 3rd, 1881, I went into St. 
Louis and took charge of Mr. Thompson’s business, retain- 
ing such charge until Mr. Thompson had _ sufficjently recov- 
ered to return to business. 
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Q. When was he able to return to his business? 

Ans. His first visit to St. Louis from ‘his home at Web- 
ster Groves, was either the 7th or 8th of March, 1881; by 
the 17th of that month he had recovered sufficiently to take 
charge of the business during a three days’ absence on my 
part in Cincinnati, but he did not recover sufficiently to 
come to the city every day until some time in April, 1881. 

Q. Do you know when Mr: Thompson first began to 
prepare for the publication of the book which we- have 
designated as the Thompson book? 

Ans. As before stated, by Mr: Thompson’s directions I 
wrote a letter to Mr. Periam some time in the latter part of 
January or the early'part of February, 1881, requesting 
him to come to St. Louis, but Iam not positive whether in 
that letter there was a specific statement that the prepara- 
tion of another Stock Book should be discussed; I think, 
perhaps, there was a very general intimation of this as being 
the purpose of the request to Mr. Periam. 

(Mr. Sypher, plaintiff's counsel, objects to the witness 
testifying as to what was contained in a letter. ) 

Q. What was then done in reference to the publication 
of this book? 

Ans. Mr. Periam eame.to St.Louis some time in Feb- 
ruary, 1881, and visited Mr. Thompson, who was still con- 
fined to his home in Webster Groves; a few weeks there- 
after, I recollect seeing Mr. Curran, who was then a clerk 
in Mr. Thompson’s employ, copying a form of contract, the 
original of whieh Mr. Thompson had furnished him, I think; 
in pencil. I remember that Mr. Periam, during the spring 
aud early summer of 1881, made one or two more trips, 
possibly more than two, to consummate arrangements for 
preparing the new manuscript, and to consult further with 
Mr. Thompson, regarding the scope, contents and character 
of the new book. There were in Mr. Thompson’s office at 
; he time I entered it a number of electrutypes in a box in 
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one of the back rooms, which Mr. Curran said were dupli- 

1115 cates of the cuts that had been used in the Manning book. 

Q. Did you ever examine those electrotypes? 

Ans. I presume that some of them passed through my 
hands on the way to the printer in connection with the copy 
which I revised several months later than the period we are 
talking about. 

Q. Youhave seen the illustrations in the Manning book, 
have you not? 

Ans. Yes sir. 

Q. Do you know whether they were duplicates of the 

1116 cuts which you have seen in the Manning book ? 

Ans. I never compared them, and do not know posi- 
tively ; I simply presume that some of them were used in 
the portion of the manuscript which passed through my 
hands, as well as in the remaining portion of the manu- 
script. 

Q. Do you remember when Mr. Thompson bought the 
business of Bryan? 

Ans. That was some months before I became connected 
with Mr. Thompson’s establishment. 

1117. Q. Did you have charge of any of the publications 
which had formerly been made by Mr. Bryan and purchased 
by Mr. Thompson? 

Aus. It devolved on me during Mr. Thompson’s illness, 
subsequent to the Ist of January, 1881, to write such letters 
as were necessary to Donahue and Henneberry, of Chicago, 
who were manufacturing the James Book, which I under- 
stood was one of the books.that Mr. Bryan had formerly 
published. 

Q. Do you know anything as to the handling of those 

1118 books prior to August, 1880? 

Ans. Ido not. 

Q. Were you Mr. Thompson’s book-keeper during the 
time the Thompson book was being written? 
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Ans. Yes sir, I kept his books. 

Q. Have you examined the books and taken off an ac- 
count of the cost aud expense of publishing the Thompson 
book ? 

Ans. Yes sir. 

Q. Is this it (handing paper to witness) ? 

Ans. Yes sir; this is a statement in my handwriting 
drawn from Mr. Thompson’s books. 

Q. Wergthe entries from which this statement was 
made, made by you? 

Ans. Yes. sir. 

Q. At what time? 

Aus. The original entries in all cases were mude at the 
time the transactions occurred. 

Q. What have you to say as to the correctness of this 
statement as taken from the books? 

Ans. It is exact and true in every particular, so far as 
our books show; I would say, however, that there are 
«a few minor items which entered into the cost of the book, 
such as expressage on cuts, proofs and manuscript, and a 
few telegrams exchanged with the authors and engravers, 
which are not included here, as they were not charged to 
this book specifically, but entered as items of general ex- 
pense ; these omitted items, however, do not probably ex- 
ceed $20 in amount. 

Q. From your entries in the books, what appears to be 
the aggregate cost of the Thompson book, known as the 
Periam and Baker book ? 

Ans. The items shown on this statement aggregate 
$4,763.79. This includes no charge for the cost of elec- 
trotyping the cuts which were also used in the Manning 
book, nor does it include any charge for Mr. Thompson’s 
time, or for his expenses to New York City on a_ trip made 
principally to secure additional illustrations. 
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(Mr. Kerr, defendant’s counsel, offers this statement in 
evidence, which is marked ‘*kxhibit Hannaford, A.’’ ) 

Q. Youhave spoken of Mr. Curran, who was in Mr. 
Thompson’s employ. In what capacity was he working 
for Mr. Thompson when you went there yourself? 

Ans. Mr. Curran was Mr. Thompson’s senior clerk, and 
had of necessity represented Mr. Thompson during the illness 
of the latter; he had kept no account books during Mr. 
Thompson’s illness, except the daily cash book, and fora 
few days in the early part of Mr. Thompson's illness 
he had also kept the sales book written up. 

Q. Do you know when he left Mr. Thompson’s em- 
ploy? 

Ans. In the fall of 1881, I think early in October. 

(. Were you in Mr. Thompson’s employ during any of 
the time when Mr. Helfenstein was attending to his busi- 
ness ? 

Ans. No sir. 

Q. After the publication of this Thompson’s book, do 
you know what was done with the manuscript? 

Ans. ‘The manuscript was left Just where the proof 
reader got through with it. 

Q. Where was that? 

Ans. Most of Mr. Trueheart’s proof reading was done 
in the back room at what was then Mr. Thompson’s place 
of business, on the corner .of Sixth and Pine Streets ; my 
proof reading was done in the main office. I think that 
about all of the copy for which I read the proof was left for 
some days or weeks lying on a shelf that we had in the main 


oftice. 


Q. Then what was done with it? 

Ans. Part of it found its way into the waste paper 
basket or large box that we kept in the packing room ; of 
the rest, some I think was placed in a paper box and was then 


earried out into one of the two packing rooms, I don’t re- 
member that any of it was stored in the vault for several 
weeks, or perhaps some months after the issue of the book. 
The manuscript, after being set in type, was not considered 
of any special value, and there was no particular care taken 
of it. 

(). Ifany care was taken at that time to preserve it 
state what it was? 

Ans. I don’t know of any, further than IT have men. 1126 
tioned. 

Q. Do youremember when this suit Was instituted in 
December last? 

Ans. Yessir. 

Q. Do you know what was done in reference to. this 
manuscript ? 

Ans. Search was made for it and a part of it was gath- 
ered in one place and part in another ; I did not myself have 
anything to do with the search, so that I cannot give details © 
as to that, but I know that the manuscript was quite scat- 1127 
tered. 

(Q. Did vou see it after it was gotten together? 

Ans. No sir, not except in quite a large pile lying on 
the floor of the office. 

Q. Do you know what was done with it after it was 
collected ? 

Aus. I understood that it passed into your (Mr. 
Kerr’s) hands. 

Q. Do you know of any other disposition having been 
made of? 1128 

Ans Ido not. 

Q. Do you know of any of it having been disposed of in 
any manner than as you have stated? 
Ans. Ido not. . 


Q. Do you know of any other persons having done any 
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proof reading on this book, excepting those you have men- 
tioned ? 

Ans. Mr. Babbington did some proof reading. 

Q. Do you know how much? 


1129) Ans. Nosir, I cannot say exactly, I presume he read: 


a few hundred pages of the printed matter. 

Q. J don’t ask for any presumption if you have no 
knowledge. Do you know how long he was engaged on it? 

Ans. Ishould say six or eight weeks at least. 

Q. Did you do any proof reading ? 

Ans. Yes sir. 

(. How long were you engaged in reading proof for it? 

Ans. As Ihave before stated, I read the proof of all 
the matter of which the manuscript passed through my 
1130 hands; ] also, in some cases, looked over the proofs in the 
morning which Mr. Babbington had read the evening be- 
fore at his own home. There were, I suppose, between 100 
and 200 pages of the printed book of which I hurriedly 
read the proof in this way, I mean in addition to those 
pages, the manuserpt for which I had myself revised. 

Q. In reading this additional proof, did you read it 
with the manuscript ? 

Ans. Nosir, inno ease, that is in no case where Mr. 
Babbington had previously read the proof, the printed mat- 
1131 ter the manuscript of which I had revised, I usually read 
with the copy before me, to-refer to when necessary. 

At this point I adjourned the further taking of this tes- 
timony until Monday, October 8, 1883. 

Pursuant to adjournment as above stated, I resumed the 
further taking of this testimony on this day, Monday, 
October 8, 1883, as follows: 


KBENEZER HANNAFORD, 


In continuation of his direct examination, further testified 
as follows: 
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By Mr. Kerr: - 

Q. Do you recognize these circulars which are marked, 1139 
? Exhibit Hodgkin A, and Exhibit Hodgkin B (handing same 
' to witness )? 
'- Ans. Yes sir. 

Q. State for what purpose they were used, and what 
you know of them? 

A. Exhibit Hodgkin A is what we call our bible dodger. 

The rule was to send this out with every letter answering 
upplication for agencies, and indeed to our own agents in 
every case who had not already taken Bible agencies, I 
recognize the clause at the bottom of the first side as one 1133 
that I myself wrote in when sending copy to the printer in 
Junuary, 1881. Thisclausereads: ‘*We have added some 
valuable and important new matter during the present year 
(1881), all of which is copyrighted exclusively for this 
Bible.’’ This copy I sent to the printer, Mr. Fleming, 
when the previous supply of this dodger had been exhausted. 

Q. To what Bible does that refer? 

Ans. It refers to the Family Bible published by Messrs. 
Hubbard Brothers, which they denominate the Thompson 
Bible. Exhibit Hodgkin B, is a circular which I found when 1134 
I took charge of business in Mr. Thompson’s office, Jan- 
uary 3, 1881; there were certainly not less than two or three 
hundred of them still on hand. I was not connected with 
the business at the date given on that circular, nor during 
the time when, as I understood, it had been used in business 
correspondence with Mr. Bryan’s agents. 

Q. Do you know how the books were handled by N. D. 
Thompson & Co,, which were acquired by purchase from 
Mr. Bryan, after your employment by Mr. Thompson? 

Ans. When our mails were delivered by the carrier at 1135 
my desk, I opened all of them, the applications for 
agencies for the James book were laid by themselves, and 
these applications were placed upon Mr. Hodgkin’s desk in 
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the same room and were attended to by him exclusively ; I 
gave myself no further concern respecting letters of this 
class, as every evening one of our boys would go to Mr. 
Hodgkin’s desk and get the letters which he had prepared 
in answer to these applications, or occasionally Mr. Hodgkin 
would himself take them out to where our mail was being 
prepared to be carried to the post office. It was Mr. 
Hodgkin who called my attention to the fact that our sup- 
ply of Bible dodgers to be used in answering these applica- 
tions for agencies for the James book was exhausted or 
nearly so. ' ; 

Q. Did vou receive any directions from Mr. Thompson 
as to how these applications should be answered that were 
made for the Bryan publications ? 

Ans. His first directions to me upon that point were, 
that Mr. Hodgkin was thoroughly familiar with the routine 
of that department of the business and would require no 
specific directions from me; this was at the very outset of 
my connection with the business, when of course there was 
au large number of details which I had to become familiar 
with by degrees ; subsequently I remember his asking me 
on one or more occasions whether Mr. Hodgkin was prop- 
erly attending to the James book applications, and was still 
sending out the circulars pursuant to the directions origi- 
nally given to him. 

Q. Do you know whether Mr. Thompson preserved 
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copies of allletters written in his office while you have been 


-in his employ? 


Ans. I know that he did not. : 

Q. During what time have you knowledge of that? 

Ans. There are still some letters written in the office 
which are not copied, but the more important letters since 
sometime in the spring or summer of 1881, have been 


copied in an ordinary letter-press copying book; the great 
bulk of the correspondence is, however, kept on record 
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in no other form than the short-hand notes of our short- 
hand correspondents. 

Q. Do you know whether the short-hand notes of the 
letters marked Exhibit 57, Exhibit 57', Exhibit 57?, 
Exhibit 57%, and Exhibit 57*, were preserved. 

Ans. Exhibit 57', and Exhibit 577, are letters which, as 
before stated, were written by Mr. Trueheart, who does not 
write short-hand, therefore no copies of those two letters 
were ever preserved. The letter marked Exhibit 57, the letter 
marked Exhibit 57%, and the letter marked Exhibit 57‘ ,were 
written by our short-hand correspondents, and unless lost in 
removal to our new place of business, the short-hand notes 
from which those letters Were transcribed are probably still 
in existence. I desire to make this statement: referring to 
my statemeut on the 6th instant, that Mr. Curran kept no 
necount books during Mr. Thompson’s illness with the ex- 
ception of the daily cash book, and for about one week after 
Mr. Thompson was taken ill, the daily sales book ; I would 
add that he did keep the book in which were recorded or- 
ders sent to eastern publishers, but this book was not what 
we considered an account book, beingsimply memorandums 
of such orders and used for no other purpose. Referring 
to my previous statement as to my share in reading the 
proofs, I would add that [ did also read some of what are 
technically termed the ‘‘plate proofs,’ perhaps 150 pages 
in all; I also indicated upon all the plate proofs on which 
it was necessary to make such indications, the changes in the 
paging, which became necessary from the fact that the book 


had been set up in detached portions, some of the latter 
portions of the book weeks or even months in advance of 


portions that in the completed book preceded them. In_ 


regard to the copy as originally furnished for chapter 25, 
Part II, which in the Thompson book is entitled, ‘*Instru- 
ments, apparatus and medicines,’’ I find upon recalling to 
memory more carefully and aftera more careful examination 
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of that chapter as printed in the Thompson book, that a 
somewhat larger proportion of the copy for that particular 
chapter was what is technically termed, ‘‘reprint copy,’’ 
that is it was not in handwritting. I think there must 
have been about six pages instead of four, that were such 
reprint copy. On every page, however, of the original 
copy I remember there were more or less changes, inter- 
lineations and erasures, part of them in the handwritting 
of Mr. Periam and part in that of Dr. Baker. The changes 
made in the copy by Dr. Baker, related mainly to the doses, 
being in that section of the chapter in question in the Thom- 
son book, headed, ‘*Veterinary medicines and doses.”’ I 
recollect that he changed the figures to indicate the proper 
doses in a number of cases. 

@. Is this the manuscript of the chapter to which you re- 
fer? (handing manuscript to the witness. ) 

Ans. Yes sir, this is Part II, Chapter 25 of the manu- 
script found on page 472 of the Thompson book. 

Q. Look through that and state what you mean by re- 
print manuscript ? 

Ans. Reprint copy is aterm used by printers to desig- 
nate copy which comes to them in a printed form instead of 
in manuscript, that is, handwriting. 

Q. Did you rewrite this reprint, or is it as it left your 
hands ? 

Ans. I rewrote that entire chapter, with the exception of 
section 4 of that chapter in the Thompson book, which sec- 
tion is entitled, **Veterinay medicines and doses.’’ I wrote 
the first two paragraphs of that particular section in produc- 
ing entirely new matter from my own acquaintance with the 
subject. I do not find the reprint copy of the remainder of 
that section on file with the manuscript. The reprint copy 
which I actually sent to the printer for the setting of the 
chapter in question, comprised exactly two pages in section 
4, entitled, ‘‘Veterinary medicines and doses,’’ I mean two 
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pages as they appear in the T hompson ‘book, and ‘there W as 
also about a fourth of a page of matter at the close of thé 1146 — 
chapter.as it now appears in the Thompson book which’ wis 
reprint copy. ‘With those exceptions the entire chapter 
went to the printer in my handwriting, and: was not a literal 
copy, nor did it approximate the character of a'literal’ copy, 
of the reprint matter originally sent us by Dr. Buker. 
Q. Is it now in the form in which it wis when it left if 
your h hands for the printer? eth! 
Ans. The pages of the manuscript of that chapter which 
are exhibited, arein exactly the same condition as when they 
left my hands ; TI find, however, that pages 10, 1l°und 124ré 1147 
missing; in other words, the copy which I furnished to tlie 
printer for that chapter is here entire, with the éXception Of 
a portion of the’copy for section 4, entitled, “Vetertnity’ 
medicines and doses.’’* T-remember that the ‘reprint ‘ eopy 
which was used in section 4 of this particular ‘¢liapter: was 
not in a very satisfactory shape, the alphabetical arrangement 
ras at fault, and there were some repetitions :*some of the 
remedies, also, [ thought were not indicated by ‘theit correct 
names, certainly not by their usual names. © “Plie”’ corr ection 
of these errors and crudities, was done partly before the’ ‘ye! 1148 
print copy was sent to the printer, and partly ‘in the ptoof, 
and returned to us with that of the rest of the’ rpg 
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(Cross-examination by Mr. Sypher, pl: Lintiff? 3, eounse]. 


Q. Were you ever in the employ of Mr: _ Habatd oe 
pied its b S554 


Hubbard Bros? 
Ans. No sir. 
Q. Did you ever do any business for them ? 
Ans. No si , 
Q. Did you ever sell any of their books? ? 


Ans. No sir. 1149 
Q. Were youever connected with the mouse, or an agency 


that sold their books? 
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Ans. Allow me to correct the preceding answer. While 
engaged in the publishing business in Cincinnati, some years 
since, Messrs. Hubbard Brothers sold one of my publica- 
tions, and subsequently I sold one—lI think it was only one 
—of theirs, as a matter of reciprocity in business. The 
book which they sold for me was entitled, ‘* Buffalo Land ;”’ 
the book which I remember selling for them was an illus- 


1150 trated edition of Robinson Crusoe. 


Q. Were your relations pleasant, throughout, with Hub- 
bard Brothers? 

Aus. There was never anything which might be termed a 
positive rupture between us, but towards the close of our 
business connection, our relations were, in diplomatic phrase, 
somewhat strained. This resulted wholly from the disposi- 
tion of Messrs. Hubbard Brothers to crowd unduly for bet- 
ter terms upon the book which I was supplying them. 

Q. When did your business relations with Mr. Hubbard 


1151 terminate? 


Ans. Sometime during the year 1873, as near as I can 
now recollect. 

Q. And since that time, you have ha&no business rela- 
tions of any sort, with his house? 

Ans. Notasa principal, as ati employee of Mr. Thompson 
I have written Messrs. Habbard Brothers a number of let- 
ters since the 3rd of danuary, 1881. 

Q. What time was it that Mr. Thompson first mentioned 
to you, the matter of writing to Mr. Periam to come to St. 


1152 Louis, m reference to the matter of the new Stock Book? 


Ans. It was some time toward the latter part of January, 
1881. 

Q. . How long previous to your first letter to Mr. Periam 
on this subject, was the first conversation between you and 
Mr. Thompson ? 

Ans. On reporting to Mr. Thompson for such general 
instructions, as he could give me while he was lying upon his 
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sick bed, he mentioned to me that the course of Mr. Hub- 
bard, respecting the Manning book, had been very different 
from what he had expected, and different in fact from their 1153 
agreement, verbal and otherwise; he further, either upon 

that occasion, or within a few days thereafter, mentioned 

that Mr. Hubbard’s course in that matter had compelled him 

to make a radical change in his business plans, some weeks 
prior to the time that he had been taken ill; just what that 
change was he did not, at that time, detail, but subsequently, 

that is to say about the time he became able to resume per- 
sonal charge of his business, he mentioned more fully, what 
those changes were, namely, «suspension of the active push 
whieh he had begun, or had arranged for the Manning book, 1154 
and the bestowal of a very greatly increased amount of at- 
tention upon the other publications which he was then sell- 

ing. 

Q. In his conversation with vou in January on this sub- 
ject, did Mr. Thompsoy use the words, in reference to the 
agreement with Hubbard Brothers, ‘‘verbal or otherwise ?’’ 

Ans. I cannot recall the exact language, those precise 
words, however, were not employed. 

Q. Did he not say, ‘‘in accordance with my agreement 
with Hubbard Bros.’’ ? 1155 

Ans. As before stated, I cannot recall his exact language. 

Q. Have you stated how long this first conversation was, 
prior to your writing the first letter to Mr. Periam ? 

Ans. I have stated, that the first reference to this 
matter by Mr. Thompson, in my hearing, was at the time I 
first reported to him for instructions. My first inter- 
view with him was on the evening of December 31, 1880; 
I spent the next day with him, and my recollection is that it 
was the next day, namely, January Ist, 1881, that he first 


spoke of the matter to me. 1156 
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Q. Was his conversation, at the time of these interviews; 
clear and connected ? 

Ans. His conversation with me at those times. was 
necessarily somewhat informal, he being still too weak to dis- 
cuss matters in the same way that a business man in the-en- 
joyment of perfect health would do; so far as his statements 
were made, however, they were quite clear and intelligible. 

Q. Mr. Thompson was in a condition to understand what 
he was doing, was he not? 

Ans. I felt that he was in such a condition. ~ 

Q. And was able to give you such directions and instrue- 
tions as were necessary to enable you to transact his 
business ? 

Aus. He informed me that the doctor had forbidden him: 
to discuss business matters in detail, but such directions as 
he gave me were clearly expressed, and to the best of my 
ability I attempted to carry them .out, when I took 
charge of his business on the Monday morning following. 

Q. How frequently did you see him afterwards, during 


1158 the month of January ? 


Ans. I spent every evening and every night at his 
house, from the 3lst of December, 1880, to the 16th of 
March, 1881, both dates inclusive, with the exception of a 
few evenings, by which I mean, that portion of the night 
preceding 12 o’clock, which I spent in his office in the ic 
charge of my duties as his employee. 

Q. Did you report matters of business to him, every 
day ? | 

Ans. It was my habit to report to him the cash receipts 


1159 for each day, not always exactly, but sometimes approxi- 


mately, and I always reported to him the deposit, if any, 
which had that day been made in bank. Occasionally 
there were letters, which I took to bim for directions, as to 
their answer by me. 
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Q. Were any letters so taken to hii from Hubbard: 


Brothers? 
Ans, - There were seme, how many I don’t know ; very 
nearly all the letters received in the mail: from Hubbard 


Brothers, during the period which have inentioned as: the 


period when I reported to him each night ware exhibited. té 


him 
Q. Were they answered in accordance with his directions 


and lnstrudtiona?® ; 
Ans. So far as I have answered them, et Were 


answered’ itt aceordanés with such directions and instrac- bu 
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tions. 
Q. Did any one else answer the lettéfs ‘to HubWard 


Brothers ‘than yourself, during that period ? 

Ans. I don’t distinctly remember; Mr. Halfonstate had 
conducted some of the correspondence with Messrs: Hub- 
bard Bros. priot to my engagement. with Mr. Thompson, 
and I am not sure but one. fetter was written by Mr. 
Helfenstein to: Messts. Habbard Brothers, after Il came there. 

Q. Look at the letter of January 6, 1881, and 4tate 
whether it was written by you, (handing witness letter re- 
ferred to, which is marked G. E. B., Exhibit 23?) 

Ans. It was. , 

©/Q.- Was the letter of January ce 1881,: markéd Exhibit 
25, written by you? : 7 

Ans. It was. 

Q. . That, was in auswor to:a letter from Mr. Hubbard. 
Had you exhibited that letter to Mr. Thompseir? 

- Ans. The letter. frony Messrs. Habbard Brothers, the re- 
cgipt of whichis acknowledged in my letter of Januw'y 17, 


1881, was probably exhibited to Mr. Thompson, but I cat — 


not positively réeall that letter. 
‘ Q. ‘Was this letter written in accordance with general ins 


structions from MF. src ie the letter of January 17; : 
1884? : 
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1163 Ans. It was written in accordance with such general in- 


i i structions from him. 
z Q. Was the letter of January 20, 1881, written by you? 
Ans. It was. ; 


Q. Was the telegram to Hubbard Brothers, dated Janu- 
ary 19, sent by you? 

Ans. It must have been sent by me, as there was no 
other one in the office who would take the responsibility of 
sending it; however, I have no distinct recollection of the 
matter. 

1164. Q. Was the letter dated February 5, 1881, marked Ex- 
hibit 27, written by you? 

Ans. Yes sir. 

Q. Was the letter dlated September 3, marked Exhibit 
41, written by you? 

Ans. It was. 

@. Where was Mr. Thompson at that time? 

Ans. I don’t distinetly remember. 

Q. He had fully recovered his health, bad he not? 

Ans, Yes sir. : 

1165 Q. + Was the letter of September 10, marked Exhibit 67, 
written by you? 

Ans. It was. 

Q. Was the letter of February 16, i881, addressed to 
Hubbard Brothers, written by you? 

Ans. It was. 

Q. Was the red ink marginal note written by you? 

Ans. It was. 

Q. All of these letters witten by you, were written in ac- 
cordance with directions from Mr. Thompson, were they 

1166 not? 

Ans. Notallof them, so far as I can now recollect, were 
written after specific directions from Mr. Thompson as to 
their answer, a portion of them, so far as I now can recol- 
lect, were written by me, but, of course, in accordance with 
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what I understood to be Mr. Thompson’s general instruc- 
tions, or at least his instructions in nearly similar cases, at 
earlier dates, and were, as | now remember, sent Messrs. 
Hubbard Brothers immediately on receipt of letters from 
them. These letters, whatever their number was, were let- 


ters urging a more prompt shipment of books. Of these 1167 


books I recollect we were a number of times in immediate 
need, either holding orders from our canvassing agents for 
them, or having such orders from canvassing agents-in very 
early prospect. 

Q. After your interview with Mr. Thompson, in the 
beginning of January, in reference to the publication or com- 
pilation of a new stock book, what did you do in that matter ? 

Ans. As before stated, I wrote the letter to Mr. Periam 
in the latter part of January, or early in February, in answer 


to which he came to St. Louis, and went out to see Mr. Thomp- 1168 


son at his home in Webster. 

Q. That is not what you did. Did you do anything in 
the matter previous to writing to Mr. Periam? | 

Ans. No sir. 

Q. Were you present at the interview between Mr. Periam 
and Mr. Thompson on this first visit that you have mentioned ? 

Ans. I was not present at the interview between Mr. 
Periam and Mr. Thompson in February, 1881. 

Q. Did Mr. Thompson state to you the result of that inter- 
view ? | 

Ans. In general terms he stated to me that he found Mr. 
Periam was willing to undertake the writing ofa new book. 

Q. Was that all he reported to you? 

Ans. He further mentioned to me the price per page at 
which Mr. Periam had offered to do the work, just what that 
price was I cannot remember,. but I recollect that he said it 
was more than had been paid for the manuscript of the Man- 


ning book. 
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Q. Did Mr, Thompson say anything to you further 


1170 about the compilation and publication of the book at that 


1171 


On 
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1173 


time ? 

Ans. I don’t remember that he did. | 

Q. Had you any transactions, negotiations or consi@ I. 
tations with Mr. Periam, on behalf of Mr. Thompson, in 
reference to the compilation of this book at this. first visit? 

Ans, I did not, atthe timeof Mr. Pertam’s ‘visit to St. 
Louis, as mentioned, in February, 1881, discuss the matter of 
writing the new book. 

Q. Did Mr.Tbhompson sry to you whether Mr. Periam 
was to write the entire hook ? 

Ans. Since thut item is mentioned, I have some recollection 
of his expression of a preference that the veterinary depart- 
ments of the new book should be written by a regular veter- 


_inarian, that is, a graduate of some veterinary college, and 


one, if possible, having an established reputation. 

Q. Was there any conversation between you and. Mr. 
Thompson at thts time as to who should write the veterinary 
department ? ; 

Ans. iL dont remember that there was ; the catire prefiet 
of writing a new book was, as | remember, im too embryatic 
4 condition for discussing that matter specifically. 

Q. When .did you next have anything to doin this matter 
of preparing the new book ? 

Ans. My recollection is that the action before mentioned, 
in writing to Mr. Periam, was the only action I took, until 
Mr. Thompson devolved upon me the duty of revismg the 
manuseript of the work, after Mr, Trueheart gave it up, 
which wes in danuary, 1882. | 

Q. Did you not draw the contract with Mr. Periam from 
rough notes of Mr. Thompson ? 

Aus. No sir, that was done by Mr, Curran. 

Q. Had you conferences with Mr. Thompson in refers 
ence to the compilation and publication of this book, 
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previous to making this contract with Mr. Periam, other 
than what you have already. related ? 

Ans. No sir, except in the most general manner. 

Q. In that general way did Mr. Thompson state to you 
the sort of book he proposed making ? 

Ans. Only in general terms, that he should make it as 


complete, comprehensive and practical as possible, and sub- 1174 


sequently, I think in March or April, he informed me that 
le had about decided to include departments on dogs and 
bees. 

Q. Did he say anything in reference to the number of. 
pages that he would likely make for the book? 

Ans. » My recollection is that 900 pages, or between 900 
and 1,000 pages was mentioned by him as about his idea of 
the number of pages to be in the book. 

' Q. Did he say anything as to illustrations ? 

- Ans. He stated, and on more than one oceusion, that 
the work would contain, in addition to the cuts of which he 
had duplicate electrotypes then in his office, a number of 
idditional cuts. | 

Q. Those duplicate electrotypes were duplicates from 
the Manning book, were they? 

Ans. The duplicate electrotypes to which I refer, were 
duplicates of the cuts which had been used in the Manning 
book. 

-Q.. It was his design to have more cuts in the new book 
than in the old one? 


Ans. It was. - | 
Ans. And to have more pages in the new than in the old? 


Ans. My recollection as to that is, that the number 
which he first spoke of would have made the new book not 
quite so large as the Manning book. I recollect that he ex- 
pressed the opinion that the general farming public ought 
not to be made to pay for elaborate tables of records of 
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races, and there was perhaps one or two other items speci- 
fied by him as items on which the Manning book, in com- 
mon with other stock books, was unnecessarily verbose. 

Q. Inthe general conversation as to the style of the 
book, the number of illustrations, the arrangement of mat- 
ter, and the subject to be treated in it, was not the 
Manning book frequently referred to as a standard of com- 
parison ? 

Ans. It was referred to oftener than any other work ; 
it was the book which we were at thattime selling, and with 
whieh I, of course, was much the most familiar. | 

Q. And it was the book particularly which Mr. Thomp- 
son intended to improve upon, from what he said in those 
general conversations, was it not? 

Ans. The Manning book, as before stated, was oftener 
spoken of in this connection than any other, and hence 
the new book was oftener mentioned as one likely to sur- 
pass in completeness and value the Manning book than any 
other stock book. 

Q. Did not Mr. Thompson declare that to be his aim 
and purpose ? : 

Ans. Mr. Thompson's repeated declarations were that 
he intended making the best stock book in the market, and 
that he was willing to spend money for competent author- 
ship, and for increasing the number of illustrations beyond 
those in any other work extant, and with that end in view. 

Q. But did he not say that he would increase the num- 
ber of illustrations over the Manning book? 

Ans. Of course he did. 

Q. Did he not say that he would improve on the Man- 
ning book? 

Ans. I don’t recollect his use of the word ‘‘improve.’’ 

Q. Did he not say that he would make a better book 
than the Manning book? 
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. Ans. He said he would make the best stock book in the 
American market, and may in that connection have men 
tioned the Manning book by name. 

Q. Don’t you recollect that he did mention the Manning 
book, and that he mentioned it frequently, in saying that 
he would make a better book than the Manning book ? 

Ans. I think Ido recollect his making a statement of 
that kind on some occasions. 

Q. Did he not instruct you to so inform the agents and 
correspondents ? 

Ans. I don’t understand to what period you refer, in 
asking that question. 

Q. Irefer to the whole period during which the stock 
book, known as the Thompson, book, was in process of ecom- 
pilation, running from the Ist of January, 1881, to the mid- 
dle of the year 1882? 

Ans. My recollection is quite drstinct, that on general 
business principles,—I mean principles which obtain 
in the subscription book business, namely, not to pre- 
maturely announce new works in course of preparation,— 
I was directed not to mention the new book until it was 
nearly ready; there were, however, two or three agents in 
whose cases there was an exception to this rule; those 
were agents who had been selling for the firm for a number 
of years, and whose relations were more than usually confi- 
dential. , 

Q. Who were those agents? 

Ans. Onewas Mr. Joseph A. McCune. 

Q. Give his residence? 

Ans. Iam unable to state what his post office address 
at that time was; his home was in Kansas, but the work 
which he did for our firm in 1881 and 1882, was done in 
central and northern Illinois. I think the fact that a 
new book was being written and put in type, was men- 
tioned as early as October, 188]. Ithink that Mr. S. Ww. 
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Hall, residing either in Woodford or Tazewell County, 
Iilinois, was also informed of the same facts a few weeks 


prior to the time when the publication of the new book was: 


announced’to our canvassing agents generally. . I do. not 
now recall any other agents who were written to respecting 
the new book, until very late in the winter, or early in 
the spring of 1882. 3 

Q. My question covers the spring of 1882, and, of 
course, the winter of 1881-2? 

Ans. When the book was ready for issue. or nearly so, 
the fact of such issue was communicated to them in accord- 


ance with the usual methods of the subscription book busi-: 


ness, in apprising valued agents of the issue of new publica- 
tions. At the time of such issue, however, there remained 
but a very few agents on our list who had ever sold the 
Manning book. Our efforts were directed to securing new 
agents in accordance with the regular methods of the. busi- 
ness, namely, by advertising and by sending out circulars 
to such lists of names as seemed reasonably likely to respond. 


Q. All this is voluntary on your part, and not in response ; 


to my question, which was, whether, in writing to general 
agents or others, under Mr. Thompson’s instructions, you 
did not inform them that the new book was to be superior 
to the Manning book, in the matters I mentioned in my 
question. You may proceed to state whether you, in that 
way, wrote to any others than the two you have mentioned, 
at any time during the period between January 1, 1881, 
and July 1, 1882? : 

Aus. In reply to that question, I wish to emphasize the 
distinction customarily made in the subscription book busi- 
ness between general agents and canvassing agents. The 
correspondence with general agents, during the period in 
question, was under Mr. Thompson’s personsal direction 
exclusively, except in a very few unimportant cases during 
his illness, I mean during that portion of his illness when I 
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was connected with his business. I certainly did not write 
to any general agents in the way and tone mentioned; in 
dictating letters to our general canvassing agents, however, 
after the issue of the new book, I, asa matter of course, 
stated that the new book possessed decided points of superi- 
ority over every other stock book in the American market, 
including, and in some cases specifying, the Manning book 
by name, but those cases in which the Manning book was 
specified, were uniformly limited to those. cases in which 
the agents either asked us directly for data by which they 
could meet its competition, or spoke of such competition 
being a possible obstacle in their way. As _ before stated, 
the policy in conducting the correspondence was to ignore 
the Manning book so far as possible, or I should say, so far 
as consistent with the ordinary methods of procedure in 
business, 

Q. On what day was the Thompson book published ? 

Ans. YTnat I cannot answer definitely without consulting 
our records, it was, however, in the latter part of April, 
1882. 
- Q. Can you state, by reference to your records, the day 
on which you received the first bound copy? 

Ans. Yes sir. 

Q. And the day on which you first sent out copies to 
agents, either as canvassing specimens or for delivery ? 

Ans. Yes sir, that data is on record, 

Q. Did you, at any time, see any of the manuscript for 
the Manning book? 

Ans, I have no recollection of ever having seen any of 
it. 

Q.. Did you see any of the copy from which it was set? 

Ans. Not that I now remember. 

Q. Did you ever hear Mr. Thompson say anything about 
the copy for the Manning book? 

Ans. I have heard him say that a portion of it, but just 
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what proportion I do not know, was prepared by his 
brother, Ed. Porter Thompson, which copy was submitted 
to Mr. Periam, as I understood, for examination and revisal 
if necessary. 

Q. Iam inquiring, with reference to the manuscript of 
the Manning book, after the publication of the Manning 
book, whether you heard Mr. Thompson say what had been 
done with the manuscript, or where it was? 

Ans. As far as I can remember that question never came 
up in any way, and never was referred to. 

Q. You have stated that all of the Baker manuscript 
mentioned by you, and particularly referred to in your testi- 
mony as having passed through your hands, was prepared 
by you for the printer, you stated, partieularly, how you 
had prepared chapter 16, Part II, for the printer, and then 
referred to a number of other chapters, making some obser- 
vations with reference to them. Was your work on all those 
other chapters mentioned of a like character with that 
detailed by you as having been done upon the manuscript of 
chapter 16, Part II? | 

Ans. My work upon the otherchapters was of a character 
similar to that on chapter 16, Part Il, except that in the 
‘uses previously specified, I wrote some new copy myself. 
I would here say that it-was not my purpose in testifying 
as to my work on chapter 16, of Part II, to declare that all of 
the marks, letters and words, indicating directions to the 
printer, which appear upon that copy, were mine; my mean- 
ing, and I think my expression, was that the manuscript con- 
tained the directions to the printer which I made; in other 
words, a portion of those marks were, as I now recollect, 
placed upon the manuscript by Dr. Baker, before the manu- 
script came into my hands. 

Q. The marks placed on the chapters of the manuscript 
by Dr. Baker, would be in the same handwriting as his 
manuscript, of course. -Now, are we to understand that the 
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marks, interlineations of headings, the underscoring of those 
headings, and the interlineations in other handwriting than 
Dr. Baker's, are your work? | 

Ans. Yessir. It is possible in a very few cases,—and 
I emphasize the word ‘‘very,’’—there may be such direc- 
tions to the printer not placed there by either Dr. Baker or 
myself; it is my impression that a very few of such marks 
were written in by Mr. Fleming, the printer, before giving 
out the copy to his journeymen ; such cases, however, I am 
positive, were but few in number. 

Q. And were of a different purport from yours; they 
were directions to his own compositors, were they not? 

Ans. On page 4, of the manuscript of chapter 16, Part 
II, the words ‘*What to do,’’ at the top of the page, under- 
scored with red, are my writing, and the underscoring in red 
is mine. ‘The blue pencil underscoring lower down on the 
page is not mine. Under the head of section 3, on the same 
page, the heavy underscoring with black pencil, under the 
words ‘‘scitrhus cord,’’ is mine. The interlineation in red 
ink, at the foot of the.same page, namely, the words ‘What 
to do,’’ with the red ink underscoring, are mine. The para- 
graph mark ‘‘{”’ on page 5,isnot mine. The changes from 
the writing of the body of the manuscript, in black pencil and 
in ink, were not in Dr. Baker’s handwriting, are mine,. in 
ninety-nine cases out a hundred. 

Q. In the instances of printed matter in the copy,can 
you state the sources from which it is clipped ? 
~ Ans. Of what we termed Dr. Baker’s manuscript, which 
included two, or perhaps three chapters in the handwriting 
of Mr. Periam, as before stated, no portion of it—I mean 
no portion of it which passed through my hands—was in 
the form of reprint copy, with the exception of chapter 25, 
Part II; the reprint copy sent for that chapter, I under- 
stood to be from the Manning book, but I did not examine 
the Manning book at that time, to see whether such was the 
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case; from the typographical features of the page, however, 
I understood it.to be from the Manning book. I recollect 
taking that particular chapter, as furnished by the authors, 
to Mr. Thompson. It had come into my hands before pass- 
ing into his. I remember that he expressed surprise and 
manifested some annoyance that the copy furnished for that 
chapter should have come in the form it did, he stating that 
it was not at all in accordance with his explicit directions and 
contract with Mr. Periam, and through him with Dr. Baker. 
He at first said he would send it back to them to be re- 
written ; I thereupon mentioned to him the fact that time was 
pressing, that the priuters were desirous of getting the copy 
as soon as possible, and suggested that I could probably put 
it in as good shape as anyone. He eventually agreed that 
I should rewrite the chapter, which I did, with the excep- 
tion of those portions of section 4, under the head of ‘‘Vet- 
erinary medicines and doses,’’ before specified. Of the 
Glossary which was matter furnished by Mr. Periam, a por- 
tion was reprint matter, and this matter was, as I under- 
stood, clipped from the Manning book. . 

Q. That.was all involved in my question as to where the 
matter was clipped from, your statement beyond that is 
voluntary. You were the sole compiler of the index, I 
understand ? 

Ans. Yes sir. 

Q. Does the index accurately show the contents of the 
book as to subjects treated ? 


Aus. It does,. but it is possible there are a few typo- 


graphical errors in regard to the page on which certain sub- 


jects ure mentioned. 

Q. But all the subjects mentioned in the index are 
treated in the book? 

Ans. Yes sir. 

Q. Are there any subjects treated of in the book which 
are not mentioned in the index? 
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Ans. Not to my knowledge; my purpose was to make a 
full, complete and exact index. 
_Q. You have since that time referred to the book fre- 
quently, and examined it, have you? 

Ans. Not in detail. 

Q. Have you discovered omissions of subjects from the 
index ? 

Ans. No sir. 


Q. By whose directions or instructions did you make. 


these changes and interlineations in the manuscript men- 
tioned, such as writing -in the side heads, ‘*What to do,”’ 
‘‘How to knowit,’’ &¢e? 

Aus. Those changes were made in pursuance of general 
instructions from Mr. Thompson, to make the work corres- 
pond typographically with those portions which had already 
been set. 

Q. Previous to your taking hold of that part of the 
work? 

Ans. Yes sir. 

Q. By whom were the titles of the cuts more or less 
changed in the proofs? 

Ans. By myself in part, and occasionally by Mr. Bab- 
bington. 

Q. Who is Mr. Babbington? 

Ans. He is the proof reader who read the revises. 

Q. In reference to Exhibit 57, you said it was written 
at your dictation or Mr. '‘Thompson’s. Are you able to de- 
termine now at whose dictation it was written? 

Ans. Not positively. 

Q. You say that it contains expressions that you never 
heard Mr. Thompson make use of to you or to any one else, 


do you not? 
Ans. I made that statement, I think, in regard to one 


expression. 
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Q. Would you be likely to have used in dictation, what 
you now consider an unauthorized statement? 

Ans. Inreply to that question I will say that Mr. Jones, 
as I distinctly remember, wrote us specifically for data 
which would help him in meeting the competition of the 
Manning book, which he stated was being sold in his 
vicinity, and my correspondence with Mr. Jones, so far as 
the Manning book was touched upon, was for the purpose 
of helping him to meet such competition. It is not the 
usage in business correspondence to make statements with 
the same exactitude in allcases as when testifying in a legal 
tribunal ; and it is possible that some of the statements 
made in my correspondence with Mr. Jones were matters of 
inference in part. 

Q. Did vou at that time have any knowledge as to the 
character and capacity of J. Russell Manning, M. D. V.S., 
author of the Manning Stock Book? 

Ans. I had no personal acquaintance with Mr. Manning. 

Q. Had you any knowledge of him and of his ability as 
a writer? 

Ans. No sir, not personally. 

Q. Had you heurd anything of him? 

Ans. I had seen a letter written by Messrs Hubbard 
Brothers, making inquiries as to who he was; the answer to 
that letter, however, was not copied and I did not see it ; 
I have, however, I may say, in general terms, heard Mr. 
Thompson say that the name ‘J. Russell Manning’’ was 
a nom de plume. 

Q. Did you know at the time that .the Jones letter, 
Exhibit 57, was written, anything of the character of the 
authorship of the Manning book? 

Ans. As before stated, I had been informed that the 
name Manning was a nom de plume. 

Q. My question is, whether you had learned anything 
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as to the character of the authorship, without reference to 


the name of the author? 
Aus. Resuming my answer, I will say that I was ap- 


prised of the fact that a portion of the manuscript for the . 


Manning book had been prepared by Captain E. P. Thomp- 
son, and that Mr. Periam had furnished a great proportion, 
if not all, of the remaining portions of the manuscript; 
further, that Mr. Periam had revised the manuscript origi- 
nally prepared by E. P. Thompson. 

Q. Did you know that at the time that this letter, 
Exhibit 57, was written? 

Ans. Yes sir. 

Q. From whom had you learned it? 

Ans. From Mr. Thompson. 

Q. Then, as a matter of fact, Mr. Thompson did talk 
ahout the authorship of the Manning book to you? 

Ans. Yes sir, in a general way merely. 

Q. Did he talk of it in a disparaging way ? 

Ans. Not in explicit terms. 

Q. Did you ever hear him say that the author of the 
Manning book was the editor of a country newspaper ? 

Ans. I don’t recollect ever to have heard him say that ; 
I was, however, familiar with the fact that Captain Thomp- 
son was editing a country newspaper. 

Q. From whom did you learn that fact? 

Ans. From Capt. E. P. Thompson himself, he having 
exchanged one or two letters with me in Cincinnati. 

Q. What were the dates of those letters that he ex- 
changed with you? 

Ans. They were sometime during 1880. 

Q. Where did he write from? 

Ans. Bentonville, Arkansas. He sent measample copy, 
or perhaps two sample copies at different times, of his 
paper. The letters which I received from him while I was 
in Cincinnati, were of a purely personal character, and con- 
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tained no reference whatever to the Manning book or other 
literary enterprise. 

Q. Are we to understand you, then, that possibly you 
did use, in writing letters, such language as is found in Ex- 
hibit 57? 

Ans. Yes sir, with the exception of a very few clauses. 
I find upon reading the letter more carefully, that it contains 
nothing which I may not have written. 

Q. Do you then say it was written at your dictation? 

Ans. Not positively, it probably was. 

Q. Inthat case, the inforniation conveyed in it, was such 
as you had received in the employ of Mr. Thompson ? 

Ans. The statements of that letter were based either 
upon information obtained from Mr. Thompson, or if the 
letter be mine, inferences derived from such information. 

Q. From whom did you learn that Mr. Thompson was 
induced to sell the Manning book to Hubbard, **because of 
its marked deficiencies in many respects’’ ? 

Ans. I never had such explicit information. 

Q.. Were you in the habit of repeating that statement in 
the absence of all explicit information ? 

Ans. No sir; as I understand the word ‘‘habit’’ would 
cover repeated and numerous instances of the same kind. 

Q. Did Mr. Thompson ever tell you why he sold the 
book ? 

(Mr. Kerr, defendant’s counsel, objects to the question as 
assuming that Mr. Thompson did sell the book. ) 

Ans. I don’t recollect that the matter of the sale of the 
electrotype plates of the Manning book, ever came up in 
connection with our correspondence with canvassing agents. 

Q. The question is, did Mr. Thompson ever state to. you 
a reason for selling to Mr. Hubbard, the Manning book ? 


Ans. He has, in a general way, mentioned to me that the. 
sale of the electrotype plates of the Manning book to Messrs, 
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Hubbard Bros, was part of an understanding between him- 
self and Mr. Hubbard, arrived at during Mr. Hubbard’s 
visit to Mr. Thompson in 1880. 

Q. Did Mr. Thompson ever mention to you why he sold 
to Hubbard? 

Ans. No sir, not in explicit terms; he certainly never 
did say to me in language, either express or implied, that he 
had sold the book because it was a defective or deficient 
book. 

q. And do you now say under oath, that in the absence 
of any such statement, you wrote in a letter, produced here 
and marked Exhibit 57, the words ‘‘and were induced to do 
so from the fact of its marked deficiencies in many. re- 
spects’’ ? : | 

Ans. I have not stated, and do not vow state, that the 
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letter marked Exhibit 57, was written by me, I have said 


that it probably was; I have sometimes, in answering inqui- 
ries of a purport similar to those made by Mr. Jones, men- 
tioned, that while the Manning book was at the time of its 
issue, the very best Stock Book in the American market, 
the latter work by Messrs. Periam and Baker was decidedly 
superior to it, and I never felt that these two statements 
were in the least incompatible. 

Q. My question is, whether, in the absence of Mr. 
Thompson having stated to you any reason for having sold 
the Manning book to Hubbard, you deliberately wrote. the 
words, ‘‘and were induced to do so from the fact of its 
marked deficiencies in many respects’’ ? 

Ans. Mr. Thompson, certainly, gave me no sueh explicit 
information. ; 

Q. My question is, in the absence of such explicit infor- 
mation, did you write the words stated in my previous 
question? 

Ans. I cannot be positive that the letter in question was 


dictated by me. 


1217. 


i218 


484 


1219 


1220 


1221 


Q. Might you have used such language under the cireum- 
stances ? 

Ans. It is possible. 

Q. You state in your direct examination, that the word 
‘‘sold’’ after the word ‘*having,’’ should be ‘‘sole.’’ If you 
are not certain whether you wrote this letter or not, how: can 
youtell what that word ought to be? 

Aus. Very easily, knowing that neither Mr. Thompson 
nor myself could possibly have dictated the sentence exactly 
as-it appears in the letter. It was Mr. Thompson’s uniform 
statement to me, when the question of copyright came up at 
all, that he still owned the copyright of the Manning book, 
and in my correspondence with canvassing agents I have 
time and again made the same statement ; it is therefore im- 
probable, tna degree which amounts to a certainty, that 
either Mr. Thompson or [, could have used the word *‘sold’’ ; 
the adjective which it was my custom to use in this connec- 
tion, in answering letters of canvassing agents was ‘‘sole.”’ 
More than this, it is very apparent upon examining the en- 
tire sentence, that as written in the letter, namely, with the 
word ‘‘sold’’ following the word ‘‘having,’’ it is in effect 
some contradiction in itself. 

Q. And upon these circumstances, which you have 
named, you are willing to swear or to say on oath that the 
word ‘‘sold’’ was dictated ‘‘sole,’’ are you? 

Ans. Iam willing to swear that such is my belief, for 
the reasons stated. 

Q. Are you willing to swear that you dictated the letter? 

Ans. No sir. 

Q. Are you willing to swear what Mr. Thompson would 
have dictated, if he dictated the letter? 

Ans. It is impossible for me to testify on that point. 

Q. Are you willing to say, on oath, that Mr. Thompson 
did not dictate this letter? 

Ans. Iam not. 
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(¥. Are you willing to say, on oath, that if he dictated 
it, he did not dictate that word ‘‘sole ?”’ 

Ans. Iam not. 

Q. Then, what you have detailed, in answer to a previous 
question of mine, was purely a matter of theory? 

Aus. The character of my auswer is apparent upon its 
fuce. 

Q. Do you swear, as a matter of fact, that Mr. Thomp- 
son did not dictate the language ** having sold ownership of 
the copyright ,?? , 

(Mr. Kerr, defendant’s counsel, objects to the question, 
on the ground that the witness has already stated that he 
will not swear whether or not Mr. Thompson dictated it, 
and that he does not know whether he dictated it or not. ) 

Ans. Ido not. 

Q. Have you the stenographer’s notes of that letter? 

Ans. Yes sir (producing note book). 


(Mr. Sypher, plaintiff’s counsel, asks the Commissioner 


to make a copy of the short-hand characters of the part of 
the letter referred to, from the stenographer’s note book, 
and also a translation of the same, which he does, as fol- 
lows: [The copy of the short-hand characters is in the 
original of this testimony, filed in court. | 

‘Concerning the other work, we have this information to 
give: We published the Manning book originally, and still 
own an interest in it, having sold ownership of the eypy- 
right. We sold an interest in it to H. Brothers, and were 
induced to do so from the fact of its marked deficiencies in 
many respects.’’ ) : 

Q. Who took the dictation for this letter, Exhibit 57? 

Ans. Mr. Z. E. Freer. 

Q. Where is he now? 

Ans. In Mr. Thompson’s employ. 

Q. Has he been in his employ continuously since June 
26th, 1882? 
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Ans. Yes sir, with the exception of a period of about 
two weeks’ duration. 

Q@. Who dictated letter, Exhibit 57% ? 

Aus. That letter was dictated by myself. 

Q. Did you dictate the letter marked Exhibit 57*? 

Ans. Yes sir, that was also dictated by myself. I ree 
ollect a clause in each of those two letters quite distinctly as 
being my dictation. 

Q. Did you ever see any other letter from Mr. Ayer in 
reference to this Stock Book, than the one you mentioned 
yesterday ? 

Ans. I don’t remember to have done so. 

Q. Did you open all the letters that came to N. D. 
Thompson & Co’s place during the time you were employed 
there. 

Ans. Yes sir. 

Q. Did you open all the letters that were received there 
in the month of February, 1881? 

Ans. My recollection is that I did. 

Q. Did you open a letter written by Mr. Ayer on the 
14th of February, 1881, to Mr. Thompson ? 

Ans. I don’t remember having done so, though I cannot 
say that I did not. 

Q. Do you remember having seen a letter written by 
Mr. Ayer in that month? 

Ans. I have no recollection of it. 

Q. Might not the letter, of which you spoke yesterday, 
be a letter that was written in February, 1881? 

Ans. No sir. 

Q. When did you take possession of the pocket book 
that you spoke of ? 

Ans. Some time in the month of January, as I now ree- 
ollect. I used it for the purpose of carrying with me the 
money in bills, which were left in the cash drawer at the 


close of the day’s business. 
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Q. Did you examine that pocket book as to what was in 
it when you took possession of it? . 

Ans. Ido not distinctly remember whether I did or not. 

Q. Do you kuow that that letter from Mr. Ayer was in 
it when you took possession of it? 

Ans. I cannot make oath that it was. 

Q. When did you first see the letter from Mr. Ayer? 

Ans. As nearly as I can recollect, it was in the month 
of January, 1881. 

Q. What time in the month of January ? 

Ans. Ithink, as nearly as I can remember, it was to- 
wards the close of that month, as I did not use the pocket 
book in carrying home the money in bills immediately upon 
taking charge of Mr. Thompson’s business. 

Q. When did you first use it in carrying home the bills? 

Ans. As nearly as I can recollect, it was towards the 
close of the month of January, 1881. 

Q. Had anyone else access to that pocket book after it 
came into your possession ? 

Ans. No one, unless in exhibiting memoranda of the 
daily business to Mr. Thompson, it was cursorily laid upon 
his bedside. 

Q. Where was it during the day? 

Ans. It was in the inside pocket of my coat. 

Q. What other papers were in that pocket book at the 
time you took possession of it? 

Ans. I don’t remember that there were any others; at 
the time of the loss of the pocket book, however, it econ- 
tained two money orders, which I well remember being 
obliged to obtain duplicates for from the Post Office De- 
partment. 

Q. Iam inquiring as to the time you took possession of 
it. What papers were in the pocket book at the time you 
took possession of it? 

Ans. I do not recollect that there were any other papers 
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in the pocket book at the time it came into my _ possession. 

Q. Was the Ayer letter in it at the time it came into 
your possession ? 

Ans. As nearly as I ean recollect, it was. 

Q. What do you base your recollection upon? 

1233 <Ans. My recollection of the events of that period. I 
remember that Mr. Thompson, at or about the time this 
pocket book came into my possession, called my attention to 
the letter from Mr. Ayer in question, and called my atten- 
tion particularly to the statement in it that the writer, 
namely, Mr. Ayer, agreed with Mr. Hubbard that there was 
no coutract between Mr. Hubbard and Mr. Thompson. 

Q. When was it that Mr. Thompson called your atten- 
tion particularly to that matter? 

Ans. As I have before stated, it was at or about the 

1234 time I came into possession of the pocket book. 

Q. What time was that? 

Ans. As I have before stated, it was in the latter part 
of January, 1881, as nearly as I can recollect. 

Q:. Did you, after that, write a letter to Mr. Ayer, in the 
month of February? 

Ans. I don’t remember having done so, though I may 
have done so. 

Q. You have no recollection that you did? 

Ans. I have no recollection of writing Mr. Ayer in the 

1235 month of February, 1881. 

Q. And you have no recollection of having received a 
letter from him at that time? 

Ans. Nosir, I have not. 

Q. Your attention having been very particularly called 
to Mr. Ayer by Mr. Thompson, and your recollection now 
being particularly vivid as to what you say was in his letter, 
would you not be likely to be able to recall the fact: of 
having written to that gentleman and having received a let- 


ter from him? 
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Ans. If the letter was one which I regarded as import- 
ant, I should be likely to remember having written such a 
letter, but if the letter was in relation to subjects of no 
special importance, it is quite likely that I might have for- 
gotten writing such a letter. 

Q. Is it not also likely that you may be mistaken as to 
the letter in the pocket book and its contents? 

Ans. I must not state a matter of belief, must I? 

Q. Answer my question? 

Ans. No sir. 

Q. You could not be mistaken in that? 

Aus. There is a difference between an absolute certainty 
which you now ask me to testify to, and a likelihood, which 
was the tenor of your previous question. 

Q. What is the absolute certainty, and what is the like- 
lihood, of which you speak ? 

Ans. I understood that you asked me whether it was not 
likely I was mistaken as to Mr. Ayer’s letter in the pocket: 
book in question, having been a letter written in February, 
1881; to that question I replied no, meaning that it was.not 
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Q. My question was, you not being able to say_posi- 
tively whether you wrote to Mr. Ayer, and received from him 
an answer in the month of February, whether you might 
not be mistaken as to the circumstance of finding the letter 
in the pocket book previous to that time, and as to its con- 
tents? 

Ans. There is a possibility of my recollection on this 
point being in error, but there is a strong conviction in my 
mind that such is not the case. 

Q. If as late as the end of January, 1880, Mr. Thomp- 
son particularly directed your attention to Mr. Ayer, and as 
early as the 9th of February, 1881, you had written to that 
same gentleman, is it not likelv that the two circumstances 
would connect themselves and remain in your memory ? 
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Ans. Not unless the letters related to the same specific 
subjects. 

Q. If they did relate to the same specific subjects, how 
would it be? 

Ans. There is a likelihood that they would thus be con- 
nected in my recollection. 

Q. And notwithstanding that Ikehhood, you now have 
no recollection of having written a letter to Mr. Ayer in the 
month of February, 1881? 

Ans. I have not. 

Q. And you have no recollection of any letter having 
been received by N. D. Thompson & Co. from Mr. Ayer 
during the month of February, 1881? 

Ans. Ihave no recollection of it. 

Q. Did you, about this time, in the month of January or 
February, 1881, see a letter from Mr. Hubbard to Mr. 
Thompson, in which language substantially like that which 
you say was in this lost letter occurred ? 

Ans. I[ have no recollection of seeing such a letter. 

@. Did Mr. Thompson say to you that Mr. Hubbard 
had written any such language to him? 

Ans. Mr. Thompson informed me on various occasions 
that Mr. Hubbard had written him explicitly, stating that 
there was no contract existing between them. 

Q. Was that in the months of January and February, 
1881? 

Ans. Yes sir, and subsequently. 

Q. Did Mr. Thompson tell you in the month of January, 
1881, that he had not sold the copyright of the book to Mr. 
Hubbard ? 

Ans. I have no recollection of the matter of copyright of 
the Manning book being mentioned at that time, in any way 
whatever. 

Q. When was it first mentioned? i 

Ans. That I cannot say. 
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Q. What is the earliest period at which you can. re¢ol- 1943 
lect mention of it? 

Ans. I could not positively testify to any earlier date 
than sometime in March, 1881. 

Q. You say that two orthree hundred of Bryan’s circu- 
lars, which are marked. Exhibit Hodgkin B, were in the of- — 
fice when you came there? | 

Ans. Yes sir. 


Q. What use was made of them? wet) 
Ans. No use, after my connection with the business, the 
circular being dated the preceding April. 1244 


Q. Was a new circular issued in reference to the James 
book ? . 

Ans. That circular was issued several months before my> 
connection with the business; I mean the circular which is 
marked Exhibit Hodgkin B. 

~Q. My question is, was another circular issued in refer- 
ence to the James book, which was used in the office whilst: 
you were there? 

_Ans. There was what we calla descriptive circular, pre-. 
pared for the James book in the latter part of March, or 1945 
early in April, 1881. This new descriptive circular for the 
James book I prepared myself. 

Q. Was it printed? 

Ans. Yes sir. 

Q. How many copies? 

Ans. That I am unable to state. 

Q:. To the best of your recollection, how many? 

Ans. I could not fix the number, but several thousands, 
during the entire period when the circular was used. 

. Q. Can you, by reference to your books, ascertain the 1946 
number? 

Aus. Not positively. 

~.Q. _ Had there been a descriptive circular issued aud cir- 

culated before this one that you are now speaking of ? 
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Ans. Yes sir. 

Q. Had the supply been exhausted when you came into 
the office in January? 

Ans. No sir. 

Q. How many were on hand? 

Ans. That I cannot say, it was a department of the 
business to which I gave no special attention. 

Q. It was after that supply had been exhausted that you 
prepared the new circular, was it? 

Ans. Yes sir, lam not sure, however, but one or per- 
haps more editions of the original descriptive circular of the 
James book, by which I mean the descriptive circular which 
was in use in Mr. Thompson’s office at the time I became 
connected with his business, had been printed between the 
dates of January 8, 1881, and the latter part of March of the 
same year. 

Q. That circular was distributed by Mr. Hodgkin, was 
it not? 

Ans. All of those circulars which were used in answer- 
ing applications, or about all, were used by Mr. Hodgkin. 

Q. He was directed to put a copy of this descriptive cir- 
cular in each of his letters answering applications? 

Ans. Yes sir; [ mean answering applications for that 
particular book. 

Q. Iunderstand that. For what were called the Bryan 
publications, or the James book ? 

Ans. The James book. 

Q. Had Mr. Hodgkin anything to do with the other 
Bryan publications besides the James book ? 

Ans. His department of the business was confined to 
answering the applications for agencies for the James book. 

Q. And in answering those applications, he used those 
old descriptive circulars ? 

Ans. Yes sir, until the new one was prepared, as I have 
stated ? 
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Q. And after that, he used that? 

Ans. After that period he used the new circular. 

(Mr. Sypher, plaintiff’s counsel, calls for copies of the 
old and new circular referred to by the witness. ) 

Q. Was the second James book circular, which I under- 
stand was drafted by you, materially varied from the first? 

Ans. I embodied in the circular which I drafted, by far 
the greater part of the old one, and in addition wrote in one 
or more new paragraphs, and wrote some new headlines and 
other display lines. 

Q. Did you refer to Mr. Thompson’s books to ascertain 
the date when the defendant’s book was first published ? 

Ans. Yes sir, I have the book here. 

Q. What are the facts in regard to that? 

Ans. The facts are, that we received the first copies of 
the Thompson book from the binders on the 14th of April, 
1882; the first lot of prospectuses were delivered to us from 
the bindery the next day, namely, April 15th, 1882. 

Q. Previous to the 14th of April, had you not received 
from canvassing and other agents, a number of subscrip- 
tions for the Stock Book which had been taken on the pro- 
spectuses furnished by Hubbard Brothers? 

Ans. As near as I can recollect, there was a limited num- 
ber of such orders. 

Q. How were those ordered filled ? 

Ans. Partly with the Manning book and partly with the 
new work. 7 

Q. Can you, by reference to your books, ascertain what 
number of orders you had on the 14th of April, 1882, for 
the Stock Book? 

Ans. I could not answer that specifically without the 
sales book. 

Q. Will you refer to the sales book, and state the num- 
ber of orders for books that you had on the 14th of April, 
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1882, andthe number of those orders that were filled by the 
Manning book and by the Thompson book? 

Ans. Yessir. 

Q. Can you state what number of orders had been taken 
by canvassers and other agents for the Steck Book, and 
which had not been filled prior to April 15, 1882? 

Ans. Our records will not show that precisely, but the 
proportions can be closely approximated. 

At this point I adjourned the further taking of this testi- 
mony until Tuesday, October 9, 1883. 

Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Tuesday, 
October 9, 1883, as follows: 

KBENEZER HANNAFORD, 
In continuation of his cross-examination, further testified 
as follows: 

By Mr. Sypher: 

Q. Will you nowrefer to the sales book and state the num- 
ber of orders for books that you had on the 14th of April, 
1882, and the number of those orders for Stock Book that 
were filled by the.delivery of the Manning book, and the 
number that were filled by the delivery of the Thompson 
book? 

Ans. I have examined our sales book and find that on 
the 14th of April, 1882, we had no orders on file for the 
Manning book which were unfilled, and that we had or- 
ders on file for the Periam and Baker book from canvass- 
ing agents to the number of from six to ten; there were 
orders on file from general agents who had never bought 
the Manning book from us, amounting to either 200 or 300 
copies ; the reason why I cannot state which of these num- 
bers is correct, is, that about the date of the issue of the 
Periam and Baker book, arrangements were entered into 
with two different firms of general agents forthe sale of that 
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he book ; ueither of these firms had before bought the Man- 
ning book from us; one of these-firms had contracted, ac- 
cording to my present recollection, before the actual issue 1257 


nN of the Periam and Baker book, I cannot say whether the 
d other firm made such contract just before or just after the 

issue of the Periam and Baker book; the firm of general 
e agents who first contracted to sell the Periam and Baker 


book gave an order for 200 copies, the second firm of gen- 
eral agents, just referred to, gave an order for 100 copies. 
Q. State who those firms were? 
Ans. The firm of general agents first referred to above, 
was the Kansas City Publishing Company, of No. 100 
. West Ninth Street, Kansas City, Missouri; the other firm 1258 
of general agents referred to, was D. L. Sullivan, at the 
corner of Ninth and Main Streets, Kansas City, Missouri. 
Q. Are you able to state the number of orders for Stock 
Book that had been taken previous to the 15th of April, 
1882, which were in the hands of your general or canvass- 


ing agents, and which were reported to you afterwards? 

Ans. We have no data covering this ground precisely, 
Mr. Thompson, however, had no general agents for. the 
Manning book at the period in question; he had but three 
canvassing agents who were at all- actively engaged in the 1259 
sale of the Manning book, on the 15th of April, 1882, and 
each of these three agents had reported more or less sales 
of the Manning book, I mean that they had taken orders for 
the Manning book, which orders they had not filled; how 
miuny they had reported, I cannot.say, but the number was 
quite limited, certainly not much, if anything, in excess of 
125 copies. My recollection is that these three agents did 
not, after the date in question, report any additional sales of 
the Manning book. 

Q. My questiou is as to the Stock Book, whether sub- 1260 
scriptions to the Stock Book were reported from your agents 
immediately or very soon after the 15th of April, 1882? . 
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Ans. I find, by referring to our sales book, that the first 
shipments of prospectuses of the Periam and Baker book 
which we made to agents, either general or canvassing, 
were made on the 15th day of April. These prospectuses 
were put in use by the said agents within quite a short time 
thereafter, but just how many days I am unable to state. 
Reports of sales of the new book, by which I mean the 
Periam and Baker book, came into our office in due course 
of correspondence, beginning a few days, or it may have 
been two weeks, after our shipment to them of these pros- 
pectuses. ; : 

Q. Were there any orders for Stock Book received by 
you, without reference to what prospectus they were taken 
upon, in the month of April, previous to these two weeks 
after the 15th, or previous to the time when reports began 
to come in from the new prospectus subscriptions ? 

Ans. I don’t understand the question. 

Q. The question is, did you receive reports of subscrip- 
tions to the Stock Book, during thé period after the 14th of 
April, for two weeks, when you say reports began to come 
in from the new prospectus subscriptions? 

Ans. I will answer the question as nearly as I understand 
it. I have made a very careful examination of our sales 
book for the period between April 14th and April 30th, 
1882, both dates inclusive, a summary of which examination 
I have committed to paper, and hold now in my hand. 
From this summary it appears that we received orders for 
the Manning book, during the period in question, amounting 
to 37 copies of the cloth binding, and 23 copies of the 
leather binding. Daring the same period we received 
orders for the Periam and Baker book, amounting in number 
to 159 copies of the cloth binding, and 159 copies of the leather 
binding, aggregating 318 copies. This namber includes 300 
copies orderd by the two firms of general agents above men- 
tioned. Of the remaining 18 copies six went to new can- 
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first vassing agents, who had never sold the Manning book for 
00k us, eleven went to old agents who had previously sold the 
ing, Manning book for us, and one copy was a sale at retail, not 1964 
me to an agent, either general or canvassing. I wish to add, in 
ime general terms, the explicit statement that the sales affected 
ite. after the 14th of April, 1882, of the Periam and Baker book, 
the were essentially the result of new push, using the word 
se ‘‘push’’ in the customary sense of the subscription trade; in 
ve other words, Mr. Thompson’s business in the sale of the 
S- Perinm and Baker book was, in the truest sense, a new 
business, in contradistinction to a transfer of business from 
ca the Manning book to the Periam and Baker book. 
n Q. Did you continue to push the Manning book? 1265 
S Ans. No sir. 
- Q. You discontinued the sale of the Manning book alto- 


gether, did you not? 

Ans. No sir, we had on hand, on the 14th of April, 1882, 

: between 65 and 70 copies of the Manning book; these we 

sold; afterwards there were returned to us a few copies of 
the Manning book ina shipment previously made, which 
shipment the agent had failed to take out. I cannot nowre- 
call the agent to whom this shipment was made, and who 
failed to take it out, but my recollection is clear that we 1966 
were, at one time, in the summer of 1882, quite out of the 
Manning books, and that subsequently we had a few copies 
on hand upon oar shelves in the packing reom. I have no 
doubt that I could ascertain by whom these few copies were 
returned, if I had time. 

Q. That is not material. How many copies of this 
James book circular, prepared by you, were printed im the 
year 1881? 

Ans. That I cannot answer; it mast have been some 
thousands. | 1967 

Q. How many copies of the James book did you. sell 


during the year 1881? 


Aus. Ihave in my hand a book containing the record of 
receipts of our own and other publications in our packing 
room duringthe year 1881. It shows the receipts of the 
James book, as follows: 8.382 cloth, and 1,501 leather, 
making an aggregate of 9,883 copies. I wish to state that 

the James book, received during the months of January, 
February and March, 1881, are not incladed in this record. 
1268 During those months, our supply of the James book came 
from a firm in Chicago, and their bills were not entered in 
this book. The number of James books supplied us during 
the three months tn question, by Messrs. Donahue & Hen- 
nebery, which is.the Chicago firm to which I refer, about pro- 
rated for the time as nearly as I can recollect, with the num- 
ber which we received during the remaining nine months of 
the year from our binders in St. Louis. We did not, at any 
time, receive supplies of the James book from two different 
binderies. 
1999 «©. ~~ Do you nrean that you received about 1,100 copies a 
3 month ? 

Ans, Yes sir, about that. 

Q. Will you state what number of James books were 
received during the year 1882, for the months of January, 
February and March ? 

Ans. I have before mea book containing a record for 
1882, similar to that just mentioned for 1881. It shows 

I: that during the month of Januiry, 1882, we received from 

the binders 524 copies of the James book: during the 

1270 month of February, 433 copies of the James book; during 

the month of March, 2,533 copies of the James book, show- 

ing an aggregate for the three months of 3,490 copies. We 

did not receive any more copies of the James book from the 

bindery until some time in May, 1882. 

Q. Can you state the number of James books that were 

sold in the year 1880? 


OD Us my, 
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Ans. No sir; that was before my connection with the 


business. 
Q. Will you state the number of copies of the book, 


Mother, Home and Heaven, that were sold in the year 1881? 1271 

Ans. The record shows that we received during the year 
1881, 7,354 copies of Mother, Home and Heaven. 
_ Q. What number did you receive during the months of 
January, February and March, 1882? 

Ans. The record shows that during the month of Janu- 
ary, 1882, we received no copies of Mother, Home and 
Heaven; during February, 1882, we received 809 copies ; 
during March, 1882, we received 804 copies, making an 
aggregate for the three months named of 1,613 copies. 

Q. Did you send a copy of the Manning book to Dr. 1272 
Baker, in 1881? 

Ans. I understand that question to be whether I per- 
sonallv did so, and in reply I state that I did not. 

Q. Did you do so as an employee of Mr. Thompson? 

Ans. No sir. 

Q. Do you know of any copies having been sent to Dr. 
Baker, in 1881? 

Ans. Not positively. 

Q. Did you send any copies of the book to Mr: Periam, 
in 1881? 1273 

Ans. No sir, neither personally nor as an employee of 
Mr. Thompson. 

Q. Do you know of copies having been sent to Mr. 
Periam in that year? 

Ans. No sir, I do not. 

Re-direct examination by Mr. Kerr, defendant’s counsel : 

Q. Have you the book here from which you can ascer- 
tain what the sales of the Bryan publications were in 1880, 
prior to the month of August? 

Ans. No sir, I have not. 1274 

Q. In regard to the work that Mr. Babbington did on 
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the Thompson Stock Book, state, whether he read any of the 
manuscript or handled it, or whether his work was only 
reading the proof? 

Ans. Mr. Babbington’s work, so far as I have knowl- 
edge of it, was confined to reading the revised proof, not 
the first proof, which came from the printer, but a second 
proof. 

Q. In doing that, did he handle the manuseript? 

Ans. Not to my knowledge. 

Q: If.there.is anything that you wish to explain in your 
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testimony, you can do so? 

Ans. Before the ex.mination closes, I wish to eorrect a 
portion of my testimony given on yesterday on two points. 
Referring to the letter from Mr. Ayer, which .was in the 
pocket book stolen from my coat pocket in April, 1881, I 
have, in giving the mutter further thought, recalled one cir- 
cumstance which enables me to approximate the date of that 
letter with certainty. This circumstance is the fact, that 
when Mr. Thompson first called my attention to that letter, 
and especially te the statement therein contained, that the 
writer, Mr. Ayer, agreed with Mr. Hubbard that there was 
no contract. Mr. Thompson explicitly stated to me, that 
the pressure of his business during the few weeks following 
the receipt of that letter, and then his severe and protracted 
illness had, of course, made it quite impossible for him to 
go to Philadelphia, which was the thing that Mr. Ayer in 
that letter suggested. It is, therefore impossible that the 
date of the letter, lost in and with the pocket book in ques- 
tion, could have been later than at least a few weeks prior 
to Mr. Thompson's illness ; [, therefore, wish to correct my 
testimony by the positive statement that the date of the let- 
ter in question wis either some time in August, or very early 
in September, 1880. I wish my statement on this. point to 
be recorded as positive, and one in which I cannot be mis- 
tuken. Referring to my statement in yesterday's testimony | 
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jn regard to Mr. Joseph A. McCune and Mr. S. W. Hall, 
both of whom were selling the Manning Stock Book for us in 
1880, I wish to correct my testimony by the statement, that 
neither of them was apprised of the preparation of the forth- 
coming issue of ‘the Periam and Baker Stock Book, at as 
early. a'date:as October, 1881. I am _ positive, after con- 


sulting some of ‘the ‘records of the office, that neither of 


them wus thus apprised at an earlier date than December, 
1881; in fact it was, as nearly as I can now recollect, in 
March, 1882, that Mr. McCune was first given this informa- 
tion. Mr..Hall was not given such information until one or 
more weeks later. Referring to my statement in yester- 
diuy’s testimony, that -a limited number of subscriptions, 
taken upon the prospectuses’ of the Manning book, were 
filled with the Periam and Baker book after the issue of the 
latter, 1 wish to state positively and emphatically that the 
aggregate number of such orders did not reach 100 copies. 
The number aggregates between 30 and 100 copies. I am 
ibsolutely.safe in ‘the statement, that it did not-exceed the 
maximum of these figures. This statement I ‘make, after 
refreshing my:memory by an examination of our records. [ 
would further say that I have made a careful transcript, 
from the ledger, which I kept during 1881 and 1882, of the 
cash receipts of Mr. .Thompson’s business on account of the 
Manning book, during each month of the year 1881, and the 
first four months of the year 1882, and I find that these re- 
ceipts aggregated during 1881, $3,844.79. During the 
months of January, February, March and April, 1882, these 
receipts aggregated $625.29. Our -receipts on aecount of 
the Manning book, during the sixteen months in question, 
were wholly in cash, with the Sees of not a 
$10 worth of minor items. 

(Mr. Sypher, plaintiff’s counsel, states that-this may be 
very interesting information, but- he has:no'reeollection of 
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its having been called for by counsel on either side, and 
fails to discover its relevency in the matter. ) 

Re-cross-examination by Mr. Sypher, plaintiff’s counsel. 

Q. In reference to the letter which you say was written 
by Mr. Ayer, you state that Mr. Thompson informed you 
that he was unable to go to. Philadelphia to see Mr. Ayer 
before he took sick, in October, 1880, and upon that cir-, 
cumstance you swear that the letter was dated in August 
or September, 1880? 

Ans. Yes sir. 

Q. Have you been talking this matter over with Mr. 
Thompson since you were on the witness stand yesterday ? 

Ans. I mentioned to him last evening the character of 
the cross-examination on this point, and while doing so, this 
particular circumstance came vividly to my mind, without 
any suggestion whatever from hin. 

Q. Where was Mr. Thompson when he first conversed. 
with you about this letter? 

Ans. He was lying in bed in his house at. Webster 
Groves, Missouri. 

Q. Have you found the James book circulars for which 
I asked yesterday ? 

Ans. We have made diligent search, and have not been 
able to find either of the descriptive circulars of the James 
book. We will continue the search, and if they are found, 


pending this examination, they will be produced. 
EBENEZER HANNAFORD. 


JAMES R. TRUEHEART, 

Sworn for the defendant, testified as follows: 

Direct examination by Mr. Kerr: 

Q. Where do you live? 

Ans. In St. Louis. 

Q. How long have you resided here? 

Ans. About five years. 

Q. Whatis your occupation? 
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Ans. I am a newspaper man. 

Q. How long have you been in the newspaper business? 

Aus. About ten years. 

Q. Are you acquainted with N. D. Thompson? 

Ans. I[am. 

Q. How long have you known him? 

Aus. About two years and a half. 

Q. Have you been in his employ? 

Ans. Yes sir. 

Q. In what capacity ? 

Ans. Foratime I was correspondent, and for a time 
was engaged in revising, editing and generally seeing 
through the press Mr. Thompson’s Stock Book. I have 
been occasionally in his employ since that time, for a few 
wecks at a time. 

Q. When were you employed on the Thompson Stock 
Book ? 

Ans. From about the first of August, 1881, to perhaps 
the 8th or 10th of January, 1882. 

Q. What work did you do on this book? 

Ans. My duties on that book were to revise the manu- 
script, see that it went to the printer in good shape, and 
read the proof a3 it came from the printer; that included, 
as a matter of course, locating for the printer a number of 
cuts. | 

Q. State what directions and instructions you received 
from Mr. Thompson in regard to the work to be done on 
this manuscript and reading the proof? 

Ans. Tothe best of my recollection, there were no gen- 
eral instructions at first, except to put the copy into good 
shape, see that it went to the printer in good shape. Very 
soon I came to clippings from various sources, and I went to 
him forinstructions in regard to those clippings, as to what 
style they were to goin, or what I was to do with them, and 
on inquiring for instructions of that kind, I was told that they 
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could goin about as Mr. Periam had placed them, and that no 
clippings of original matter were to goin from the old Stock 
Book, that is the Manning book. 

Q. What did you doin regard to the matter? 

Ans. I followed the instructions to the best of my 
capacity. I believe, inmost cases, when I came to any clip- 
ping that I judged to be in the other book, I went to Mr. 
Thompson for specific instructions. 

Q. Did you dothat in each instance? 

1289 Ans. That is my recollection, I know that I did it in a 
great number, and probably in all; I might have gone on 
the general instructions in some cases, but in most cases 
I went to him. 

Q. What were his directions in such instances? 

Ans. As 1 remember, there was only one clipping that 
really proved to be recognized as an original clipping from 
the old book, the others, Mr. Thompson said, were not 
original. In most of the instances Mr. Thompson said that 
the clipped matter, which I presented for instructions, was 

1290 not original with the old book, but that in pasting it in, Mr. 
Periam had availed himself of that printed matter from the 
old book, instead of mutilating some other book in which 
the same material was. 

Q. Can you turn to the original matter which you refer 
to as having been clipped ? 

Ans. No sir, I cannot. 

Q. Would you recognize it if your attention was called 
to it? 

Ans. I probably would, I remember the wording of the 

129] introduction that was made to it, and if I saw that wording, 
and the printed matter, I would recognize it. It is in the 
third part, I think, on cattle. 

Q. Have you ever seen this manuscript since it left your 
hands for the printer, that is,. since you read the proof? 

Ans: Not to examine it; I have seen it as I see it here. 
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- Q. When and where did you see it? 

Ans. The first time I remember to have seen that manu- 
script, after being through with it, was about the last of 
December, if I remember rightly. I was in Mr. Thomp- 
son’s office doing some other work, and the subject of this 
manuscript came up; he had found some of it in a lower 
compartment of the desk in his private office, and was won- 
dering where the rest might be; I told him that as I was 
through with it [ laid it in some paper boxes on my table, 
and that he would probably find it in the office; he hunted 
and found two paper boxes in the back office, I believe, 
containing a large quantity of it. 

Q. Do you know whether it was all found then, or 
whether it has all been found since? | 

Ans. I do not know anything more about it than that. 
My presumption, from the way that I handled the manu- 
script, and my recollection, is that that first part, which in- 
cluded very nearly the whole of Part 1, was thrown by me 
into that lower compartment of. Mr. Thompson’s desk. I 
edited the first part in his private office. As the manuscript 
uecumulated there, I thought he might want to refer to it, 
and I threw it into the lower compartment of his desk. He 
made no use of it. The rest of the manuscript was laid 
earelessly in the paper boxes in the back room, where it 
was found, and I presume pretty much all the manuscript 
you have was in these two piles. Whether Mr. Thompson 
found any afterwards, I don’t know. 

Q. Did you edit, read the proof and correct all the man- 
uscript of the book? 

Ans. No sir. 

Q. Can you tell, by looking at the manuscript, what part 
you did edit, read the proof ond correct ? 

Ans. I can tell by looking at the manuscript, and I 
think I can tell pretty nearly without looking at the manu- 
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Q. State to the best of y6ur recollection ? 

Ans. To the best of my recollection, I edited all of the 
odd parts of that book, that is, all the parts on the Horse, 
Cow, Hog, Sheep, &c.; in fact, all but the veterinary de- 
partments, complete. I think that I edited about half of 
the part on the Diseases of the Horse, and some portion, 
perhaps not as much as half, on the Diseases of Cows and 
Cattle, and some part on the Diseases of Sheep, Swine and 
Poultry. That manuscript was delayed much beyond Mr. 
Thompson’s expectation and mine, as I had other engage- 
ments, and never completed the veterinary part. The book 
was all done except the veterinary part. 

Q. Did you add anything to the manuscript? 

Ans. Perhaps I could answer that more definitely in 
this way: In one place only, that I remember now, I made 
un addition or two to explain a cut. 

Q. Please run over this manuscript, which is here pres- 
ent, und say whether you can identify it as the manuscript 
which you handled ? 

Ans. lI identify Chapter 1, Part I, that is the first chap- 
ter in the book, as having passed through my hands. That 
is contained on pages 33 to 40 of the Thompson book. The 
heading was written by me. Mr. Periam wrote the heads, 
but I made a good many changes in them; that is, the sum- 
maries of the chapters, and I re-wrote some of them. The 
summary of this chapter is in my handwriting. It is simply 
a copy of the heads in the chapter. I collected the heads 
scattered throughout the manuscript, and made the chapter 
summary. Mr. Periam had made it, but when I made 
changes in it, [ re-copied it. 

Q. And the headings, as they appear at the beginning 
of the chapter, were collected by you from the manuscript 
throughout the chapter? ’ 

Ans. Yes sir; Mr. Periam had written something simi- 
lar to that, but I wanted to arrange it to suit myself, and 
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-whenever I made changes, I thought it better to have it 


clear for the printer. Chapter 2, I identify as having 
passed through my hands. I identify the following chap- 
ters as having passed through my hands: Chapters 3, 4, 9, 


6, 7, 8, 9, 10, 11, 12, 18, 14 and 15. That is all of Part 1299 


I. I identify the marks on the copy of Part I, that I have 
just gone through, as being mine or Mr. Periam’s. Part II, 
chapter 1, I identify the work as being mine, Mr. Periam’s 
and Dr. Baker’s. The clipping on page 8, of the manuscript, 
appears to be from the Manning book, and that matter is an 
explanation of the cut. Chapter 2, Part II, I identify as 
mine and Dr. Baker’s, with one or two verbal amendments 
by Mr. Periam, I think, but I won’t undertake to say posi- 
tively. They are not in my handwriting. Chapter 3, Part 
II, I recognize as mine and Dr. Baker’s, with verbal amend- 
ments, seemingly by Mr. Periam. Chapter 4, Part II, I 
recognize as mine and Dr. Buaker’s. The question was 
asked just now, whether I made any additions here, and I 
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said there was one case that I remembered in which I did . 


make an addition ; this is the case. Part of page 106, and 
the whole of page 107, was inserted by me to explain three 
cuts which Dr. Baker left out. The first cut is ‘‘Veins of 
the Horse’s Foot,’’ the second is ‘‘Crib Biting,’’ and the 
third is ‘‘Resting in the Pasture with the Hind Foot Higher 
than the Fore Foot.’’ These cuts are all illustrating 
section 6 of chapter 4, being found on pages 266 and 267 
of the Thompson book. Chapter 5, Part II, I identify as 
mine and Dr. Baker’s; Chapter 6, Part Hl, I identify as 
mine and Dr. Baker’s, Chapter 7, Part II, I identify as 


amine and Dr. Baker’s ; Chapter 8, Part IT, I identify as mine 


and Dr. Baker’s: Chapter 9, Part II, I identifyas mine and 
Dr. Baker’s; Chapter 10, Part II, I identify as mine and 


Dr. Baker’s; Chapter 11, Part II, I identify as mine and 


Dr. Baker’s, with the exception of the penciling at the top of 


page > 


5; I don’t know whose that is nor what it means.’ 
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Chapters 12, 13, 14, 15, Part II, I identify as mine and Dr. 
Baker’s; Chapter 16, Part II], I do not recognize as having 
anything to do with ; Chapter 17, Part IT, Fdo not recognize 
as having anything to do with; Chapter 18, Part II,—I do 
not remember to have seen the manuscript of chapter 18 
before. Chapters 16, 17 and 18 seem to have been edited 
by Mr. Hannaford. Chapter 19, Part IT, I do not recognize 
as anything I edited; it appears to have been edited by Mr. 
Hannaford. Chapter 20, Part II, appears to have been 
edited by Mr. Hannaford; Chapter 21, Part II, and Chap- 
ter 22, Part II, appear to have been edited by Mr. Hanna- 
ford ; Chapters 23, 24, 25 and 26, Part II, appear to have 
been edited by Mr. Hannaford. The following chapters in 
Part II, I recognize as mine and Mr. Periam’s: Chapters 
2, 3,'4, 5, 6, 7, 8, 9, 10, 11, 12, 15, 14, 15, 16, 17 and 18. 
Chapter 1, Part IV, I do not remember to have seen the 
copy before ; it seems to be edited by Mr. Hannaford. 

Q. Did you do any work on Chapter 1, Part IV, as it 
stands inthe book now? 

Ans. No sir, I did not. Lindentify Chapter 2, Part IV, 
as mine and Dr. Baker's. Chapter 3, Part IV, I do not 
recognize as copy that [edited, if seems to have been edited 
by Mr. Hannaford. 

Q. Did you do any editorial work on Chapter 3, Part 
IV, as it appears in the book ? 

Ans. I do not récognize any of my marks on the copy of 
that chapter; I would not swear by the print. Chapter 4, 
Part IV, Chapter 5, Part IV, and Chapters 6, 7, 8, 9, 10, 
11, 12, 13, and 14, Part [V,seem to have been edited by Mr. 


1305 Hannaford. Chapter 1; Part V, I recognize as mine and 


Mr. Periam’s; also Chapters 2, 3 and4, of Part V. Chap- 
ter 1, Part VI, seems to benxiue and Mr. Periam’s. It might 
be possible that, on a microscopic search, some of Dr. 
Baker’s marks would be found on this chapter, but I do 
not see any. Chapter 2, Part VI, I recognize as mine, Mr. 
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Periam’s and Dr. Baker’s. Chapters 1, 2 and 3, Part VII, 
{ recognize 2s mine and Mr. Periam’s. Chapter 1, Part 
VIII, I recognize as mine, Mr. Periam’s and Dr. 
Baker’s. Chapter 2, Part VIII, I recognize as mine, 
Mr. Periam’s and Dr. Baker’s. Chapter 1, Part 
IX, I recognize as mine and Mr. Periam’s; also 
Chapters 2, 3, 4 and 5, Part IX. In this Chapter I 
have inserted pages 20b, and 20c, to explain two cuts, 
Chapter 6, Part IX, I recognize as mine and Mr. Periam’s. 
Chapter 7, Part [X, I recognize as mine and Mr. Periam’s. 
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Chapter 8, Part LX, I recognize as mine us Mr. Periam’s, . 
om 


In Chapter 1, Part X, I recognize no work but mine and 
Mr. Periam’s. Chapter 1, Part XI, I recognize as mine 
and Mr. Periam’s. Chapter 2, Part II, I recognize as mine 
und Mr. Periam’s. Chapters 3, 4, 5 and 6, Part XI, I 
recognize as mine and Mr. Periam’s. Chapters 7 and 8, 
Part XI, seem to have been edited by Mr. Hannaford and 
written by Dr. Baker. Chapter 1, Part XII, I identify as 
mine and Mr. Periam’s. Chapter 2, Part XII, I identify 
as mine and Mr. Periam’s. Inthe manuscript of the Glos- 
sary, Ido not recognize any of my marks. There are some 
that seem to be Mr. Hannaford’s. I will not say that the 
first part of this Glossary did not pass through my hands, 
but I do not remember whether it did, or not, and on run- 
ning over the manuscript, I do not recognize any of the marks 
as mine. The manuscript appears to be in Mr. Periam’s 
handwriting, and such emendations as I see, seein to be by 
Mr. Hannaford. 

Q. Inediting such part of this work as you did edit, what 
instructions and directions, if any, did Mr. Thompson give 
you as to using other books? 

Ans. That Mr. Periam’s clippings were to go in as he 
placed them, if they were approved, or unless there was 
some good reason that I saw for not putting them in as Mr. 
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original matter from the old Stock Book, that is the Man- 
ning book, were to go in. 

Q. What did you do in regard to those directions. 

Ans. As I stated before, in almost every case, if not in 
every case, of those extracts, | went to Mr. Thompson 
about them, where it was at all doubtful, and he sub- 
stantialy repeated those instructions In each case, that if I 
saw that the matter was a clippinng from second-hand 
matter in the Manning book I should let it go in. 

Q. As the work progressed, did you hear Mr. Thompson 
say anyting about the ownership of the Manning book ? 

(Mr. Sypher plaintiff's counsel, objects to this as not evi- 
dence. ) 

Q. Ingiving you these directions, then, state what Mr. 
Thompson said ? 

Ans. He told me that he had contracted with Mr. Periam 
for an original book, and that he wanted Mr. Periam to give 
him an original book, that he did not want him to run in 
any clippings of this old book, or Manning book, and in 
that connection he said that the reason for it was that he 
did not want this new book to appear on the market as a 
reproduction of the old book. 

Q. Did he say anything further in that connection about 
the old book? 

(Mr. Sypher, plaintiff's counsel, objects to this as not evi- 
dence. ) 

Ans. He said that his reason for excluding this matter 
was, not that he feared any copyright suit, for he owned 
the copyright of the old book, but his reason for havy- 
ing this matter excluded was that he contracted with Mr. 
Periam for an original book, was to pay him for an original 
book, and did not want the new book that he was getting 
out to appear on the market as a reproduction of the old 


one. 
Q. Throughout the manuscript, a great many of the cuts 
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» Man- seem to have been clipped. Do you know how they came to 
be clipped ? 
Ans. Yes sir, in the majority of cases, perhaps in all, 


not in they were clipped by myself. The printer sent up to me 
npson the galley proofs of this matter, and with them he sent 1373 
» sub- back the copy just as I sent it to him, then, as a guide to 
it if I him in placing the cuts in the matter, I clipped off those 
-hand illustrations, and pasted them on the galley proofs adjacent 

to the matter which they illustrated, and he had the general 
ipson or specific instructions to place them as near the matter 


7 ° . . 
they illustrated as the exigencies of the make-up would ad- 


 evi- mit of. 
Q. In placing these illustrations, what use, if any, did 


Mr. you make of the old Manning book? 
Ans. In placing those cuts, I was guided almost entirely 1314 
ia by the way Mr. Periam had placed them on the copy. The 
ave only use, that I remember, that was made of the Manning 
in in book, in placing the cuts, was when Mr. Periam or Dr. 
d in Baker had omitted to place a cut that Mr. Thompson had in 
t he his possession, and that was shown in the old book. For 
“a 8 such cuts I had no proof sheets. 
Q. How were the great majority of the cuts furnished 

out you? 
Ans. The illustrations were pasted on the copy by the 

>Vi- author, Mr. Periam or Dr. Baker. 1315 
Q. Were they proofs or clippings? : | 

ter Ans. Some of them were clippings and some proofs. As 

ned well as I remember, most or all of those cuts which were 
av- used in the Manning book, were clipped out of that book 

Mr. and pasted on the copy; the cuts that he got from other 
ral sources he had proofs taken of, and furnished them to the 
ng authors, and they used those proofs in such cases. 

id Q. When did your work on this manuscript and book 

cease ? 
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Ans. It ceased about the 8th or 10th of January, 1882, 
as well as I remember. 

Q. When did it begin? 

Ans. It began about-the Ist of August, 1881. 

Q. Having examined this manuscript, does that part 
which you edited appear to be in the same condition, such 
parts of it as are here, as when it left your hands? 

Ans. From such examination as I[ have given it, it ap- 
pears to be in identically the same condition. 


Cross-examination by Mr. Sypher, plaintiff’s counsel. 


Q. Inthe manuscript which you have identified as that 
which was edited by you, are the interlineations and altera- 
tions which are in other handwriting than the body of the 
instrument, your work? 

Ans. As faras my examination goes, they are all my 
work. 

Q. Andthe marginal memoranda, directing the printer in 
reference to illustrations, in other handwriting than that of 
the body of the manuscript, are they yours also? 

Ans. As far as I identify the manuscript, they are. 

Q. The titles of the several parts in the book, were they 
written by you? 

Ans. Mr. Periam wrote titles for all those parts, but I 
think that all those titles were concocted by myself and Mr. 
Thompson; I do not remember how nearly they coincided 
with what Mr. Periam had written. 

Q. The side heads and the heads for parts, and the di- 
rections to the printer as to the type in which they should 
be set, in other handwriting than that of the body of the in- 
strument are your work, are they not? 

Ans. Yes sir, as far as. my examination of the manu- 
script goes. 

Q. Under whose directions did you determine the style 


of type? 
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Ans. I had nothing to do with that. 

Q. How, then, were you able to mark the style of type 
it was to be set in? 

Ans. When Mr. Thompson ran over the first chapter 
with me, he pointed out how the book was to be made, that 
there were to be heads all through the chapter which were 
to be numbered, and that those numbers. and heads should 
all be summarized at the beginning of the chapter, and should 
correspond throughout, and also that they might have sub- 
heads when necessary, and I prepared the copy in that way. 
Whether he mentioned the style of type at that time I do not 
know, but I could determine that very readily on the return 
of the proof, jf it came back in a certain type, I knew what 
the type was to be thereafter. 

Q. You received special instructions from Mr. Thomp- 
son, then, as to the first chapter, so as to determine the 
style and arrangement of the matter? 

Ans. Yes sir. 


Q. And you afterwards followed that general policy in 


arrangement and style, in all that you read? 

Ans. Yes sir. 

Q. You saw that all the manuscript was made to con- 
form to that general style of arrangement and combination ? 

Ans. Yes sir. 

Q. What that arrangement of matter should be, and the 
style in which it should be set and displayed, Mr. Thompson 
determined at. the beginning? 

Ans. I presume so; I don’t remember any conference 
that he had with me on the subject. 

Q. He simply gave you instructions upon the first chap- 
ter? 

Ans, Yes sir. 

Q. After which you followed those throughout ? 

Ans. Yes sir, as well as I remember, that is the fact. 
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Q. You had a copy of the Manning book in your posess- 
ion ? 
% 1323 Ans. Yes sir, he placed one on my desk. 
Q. And you made frequent reference to it in doing your 
work, did you not? 


A Ans. No sir. 

Q. Did you not refer to it in every chapter? 

Ans. No sir. 

Q. Did you not clip from it for every chapter ? 

Ans. No sir, not for any chapter did I clip a line from it. 

Q. Have you not just stated that you clipped illustra- 

tions from the Manning book, and pasted them on the gal- 
1324 ley proofs? , 

Ans. No sir, I said that I clipped them from Mr. 

1 Periam’s manuscript, that they were pasted on Mr. Periam’s 


manuscript in the proper positions, and I clipped them from 
his manuscript, as the manuscript will show, and pasted 
them on the galley proofs. 

Q. Then I misunderstood you. Your instructions were 
to see that all the illustrations in the Manning book were in 
the new bobdk ? | 

Ans. Yes sir, that is, after the first part ; the first part 

1325 I had nothing to do with getting up the cuts. 

@. And you were careful to see that that part of your 

instructions was carried out ? 


- 


Ans. Yes sir. 
| Q. Now, how could you carry that out without referring 
’ to the Manning book? 
Ans. There is where I did refer to it. 
Q. Then, as a matter of fact, you did refer to the Man- 
ning book in every chapter ? 
Ans. In getting together the cuts, as well as I remember, 
1326 I did. 
Q. My question was, whether you did not refer to the 
Manning book in every chapter? 
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Ans. If you ask me the question for that purpose, 


$S- 
I say I did for getting out the cuts. 
Q. I ask it without any limitation.at all. Did you not re- 
ur fer to the Manning book in the preparation of every chapter 
which you edited? 
Ans. Yes sir, in getting the cuts, I did. 
Q. You had it constantly on your desk before you while 
at this work, had you not? 1327 
Ans. I don’t remember whether it was on my desk all 
t the time or not, I will not swear that it was there con- 
ya stantly. 
x Q. Will you swear that it was not? 
Ans. No sir, I will not. 
4 Q. Have you the copy of the book you used? 
g Ans. No sir. 
? Q. What did you do with it? 


' Ans. I left it there, and probably it was taken off, I 
don’t know what became of it. 1328 

Q. When did you last see it? 

Ans. I don’t think I had the one copy continuously, I 
remember having an order for one of those Manning books 
once, and they came to my desk and took the copy that I 
had lying there and sent it off to a customer. 

Q. That was not a copy from which any cuthad been 
clipped, was it? 

Ans. I never clipped a cut of any sort; I never clipped 
from or placed a scissors to, any copy of the Manning beok. 

Q. You used the book, then, simply to verify the cuts in 1329 
the copy? 

Ans. Yes sir. 

Q. <Asaproof reader would use it? 

Ans. Yes sir. 

Q. Have you any knowledge that any portion of this 
manuscript was lost? 


Ans. My impression is, if that is good for anything, 
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that there were a few sheets more or less lost at one time 
and another; I took no special pains to preserve it. 


1530 Q. Do you know of any of it having been destroyed ? 
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Ans. -I think that very likely, I destroyed a few pages, 
threw them in the tire or something of that sort, but I have 
no definite knowledge in regard to it. 

Q. What would you have done that for? 

Ans. It rather surprised me that I did not destroy more 
of it, because the mutter was of no value, and that was the 
easiest way to get it out of the way. 

Q. ‘Did you ever see any of the copy from which the 
Manning book was set? 

Ans. No sir. 

Q. Did you ever-see any of the books used in compil- 
ing the Manning book? 

Ans. No sir, unless I may accidentally have seen the 
book somewhere since that time. 

Q. I mean whether you saw in Mr. Thompson’s office at 
any time any of the old books that had been used in com- 
piling the Manning book, the actual volumes from: which 
clippings had been made ? 

Ans.» No. sir. 

Q. Who wasthe authority to determine whether matter 
chipped from the Manning book was original with J. Russel} 
Manning, M. D. V.S., or was a compilation from sonit 
other source? 

Ans. As well as I remember, every clipping of any size 
or of any seeming importance, was referred to Mr. Thomp- 


son by me. 

Q. And he determined that question of originality ? 

Aus. Yes sir, inthe majortty of cases. 

Q. Then of your own knowledge you do not know 
whether any of those clippings were original with the author 
of the Manning book, or whether they were clipped matter? 

Ans.~ Novsir, I-don’t kuow anything about that.- -> - 
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Re-direct ¢x:imination by Mr. Kerr, defendant’s counsel. 


Q. You stated that parts of the titles were written by 
Mr. Thompson. Will you point out those? 

Ans. There were none in. his handwriting; I merely 
stated the general fact, as any book man who knew bis busi- 
ness would state, that a question of title pages would be de- 
cided by the proprietor, as to what style he wanted them in. 
In constructing the titles there were a number of considera- 1334 
tions. One was what the style should be, how many lines © 
of explanitory words there should be, whether one, two or 
three lines of type, and the head lines were finally deter- 
mined on the basis of a line and a half, a line and one-third, 
or a line and a quarter of the smaller type, that making the 
nicest page. I am speaking now of the titles to the parts, 
what are called the sub-titles, where it begins Part I, for 
instance ; that might have been written in a good many 
more words in the first place, but we condensed it and put 
it to about that much type, so as to. make the best looking 1335 
page. I refer to the title which is printed alone on:one — . 
page, following which there is no printed matter. | 

Q.. Look at the letters marked Exhibits 57, 57', 57?, 
57° and 57*, aud state whether or not you recognize any of 
those letters as having been written or dictated by you? 

Ans. I do not recognize Exhibit 57 as having been writ- 
ten or dictated by me. I never dictated any letters for Mr. 
Thompson. Exhibit 57’ I recognize as .one.that I ‘wrote; 
Exhibit 57? [ recognize as one that L wrete ; Exhibit,57° and 
Exhibit 57‘ I neither. wrote nor dictated, nor.do I know 1938 
anything about them. 
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TESTIMONY OF Z. E. FREER. 
Z. E. FREER, 
Sworn for defendant, testifies as follows: 


Direct examination by Mr. Kerr: 
Q. What is your business? 

Ans. I have been for years working for Mr. Thompson 

as correspondent and amanuensis. 
1337. Q. Do you write short-hand? 

Ans. Yes sir. 

Q. Were vou in his employ in June, 1882. 

Ans. I was. 

Q. Are these the short-hand notes of a letter written by 
you in June, 1882 (handing the note book to the witness 
which was produced by Mr. Hannaford ) ? 

‘Ans. Yes sir; I have it marked here ‘‘June 26, 1882.’’ 

Q. Will you look at the letter marked Exhibit 57, and 
state whether or not that letter was transcribed from the 

1338 short-hand notes of yours which are contained in this note 
book ? 

Ans. (After comparing the letier with the short-hand 
notes) Yes sir, The short-hand notes read: «*‘We pub- 
lished the Manning book originally, and still own an interest 
in it, having sold ownership of the copyright.’’ The word 
‘*sold’’ should be ‘*sole,’’ to convey the meaning intended. 

-I looked at these notes yesterday, not thinking that I would 
“be catled upon to testify here, and I saw that the word 
'  *¢gole’’ was intended, but that I wrote it **sold,’’ and I tran 
1339 scribed it the same way in the letter, ‘‘sold.’’ 

Q. Why do you say it was a mistake, and should have 
been written ‘‘sole,’’ instead of ‘‘sold?’’ 

Ans. Because the word ‘sold’? does not convey the 
meaning that was intended. It was generally understood 
throughout the office that the copyright had never-been 
sold, and the word ‘‘sole’’ would convey that meaning. The 
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two words sound almost similar, and I must have misunder- 
stood ‘‘sold’’ for ‘‘sole.’’ My hearing is not as good, per- 
haps, as when I was young. . 

(J. Have you any recollection of Mr. Thompson having 
ever made any such statement as ‘‘having sold ownership 
of the copyright ?”’ 

(Mr. Sypher, plaintiff's counsel, objects to the question, 
as irrelevant. ) | 

Ans. I have not. 

Q. Do you,know who dictated this letter? 


Ans. Ido not; Mr. Hannaford and Mr. Thompson both’ 


dictated letters, sometimes one and sometimes the other ; 


sometimes one would be there for several days at a time, 


und sometimes both would be dictating the sume day. I 

used occasionally to mark on the letters who dictated them, 

but as there is nothing on this letter to indicate who dictated 

it, I am not positive about it. I have my opinion, but I 

cannot swear to it. | : 
Q. Have you any recollection of who did dictate it? 
Ans. Not that I can be positive of. 


Cross-examination by Mr. Sypher, plaintiff’s counsel; 


Q. Do you say that in the phrase ‘thaving sold owner- 
ship of the copyright,’’ the word ‘‘sold’’ was dictated 
‘‘sole ?”’ eae 

Ans. Ido not say that positively, but that is the word 
that was intended, as I understand it now, and I aiisundef- 
stood it and wrote ‘‘sold’’ instead of ‘‘sole.’’ jet 

Q. Have you any recollection on that point? 

Ans. I have not. wot ee 

Q. If you had understood it ‘‘sole’’ at the time it was 
dictated, would you not have written it so? 


Ans. If I had understood it ‘‘sole,’’ I would, but some- 
times they dictate just as fast as I can possibly make my. 


fingers move in writing down the words, and frequently 
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when I transcribe my notes, I discover mistakes that I have 
made, and correct, them. 

Q. But in this case it seems you did not discover any 
mistake ? : | 

Ans. No sir; I did not notice any. 

Q. Does Mr. Hannaford speak rapidly when he is dic- 
tating ? | i 

Ans. Sometimes he does ; sometimes he speaks about as 

1344 he spoke while’ he was talking to-day, and sometimes, when 
he gets in a hurry, he will dictate three or four times as 
fast. : 

'Q. Three or four times as fast as he has done during the 
delivery of his testimony here? 

Ans. Yes sir. : 

Q. You have no recollection at all as to how that word 
was dictated ? | 

Ans. No sir. 3 

Q. And your testimony now is based upon a general 

1345 theory of what was talked about in the office, is not that it? 

Ans. Yes sir. 

Q. You say you looked at the short-hand notes of this 
letter yesterday ? 

Ans. Yes sir. 

(Q. Who called your attention to it? 

Ans. Mr. Hannaford told me to hunt up the short-hand 
notes of the letter to see whether I had written it, or a 
young lady in the office, and I found that I had. 

Q. Did not Mr. Hannaford tell you that that word ought 

1346 to be *‘sole ?’’ 

Ans. No sir; he was not there when I found the book ; 
when I found it I looked at it for some time, and Mr. 
Thompson hurried me up; he wanted to know what I was 
doing, and I was then querrying on that sentence. 

Q Has Mr. Thompson, or anyone else in the office, 
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talked to you about this word at any time since this letter 
was written ? | 

Ans. Mr. Thompson never said anything to me about it. 

Q. Has anyone else? 

Aus. Mr. Hannaford may have said something about it. 1347 

Q. Don't you know that Mr. Hannaford said something 
about it? 

Ans. I don’t know that I can be positive about that. 

Q. Why did -you look at the word yesterday? 

Ans. I hunted up the note book and was trying to read 
over the letter, and when I came to that sentence I stopped 
and querried ou it for, perhaps, fifteen minutes, and Mr. 
Thompson wanted to know why I was not at work. 

Q. Who told you to get the book? 

Ans. Mr. Hannaford told me to hunt up the book to see 1348 
whether I had written the letter, giving me the date of it: 

‘QQ. Did he show you a copy of the letter? 

Ans. He did not. 

(). Did he state what was written in the letter? 

Aus. He did not. : “s 

Q. . He said nothing about the transcribing of it, what- 
ever? Y - 

Ans.’ No sir, he was not there when I got it. 

Q. Iam asking for ail time, not only yesterday, but has 


Mr. Hannaford never said anything to you about this phrase, 1349 


‘shaving sold ownership of the copyright’’.? 

Ans. It is possible that he has, he said something to me 
this morning, but I could not swear, positively, that he said 
anything about that. , 

Q. You could not swear, positively, what he said about 
it? . 

Ans. No sir. 

Q. And you cannot swear, positively, that the word 
‘¢sold’’ was dictated ‘‘sole’’ ? 
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Aus. No sir, I cannot, but it is my opinion, now, that I 
misunderstood the word at the time. 

Q. Iam not asking for your opinion, but for your recol- 
lection. You say you have no recollection about it? 

Ans. Nosir, I have not. 


Re-direct examination by Mr. Kerr. 


Q. Did you ever see a copy of this letter, until it was 
handed to you on the witness stand? 

Ans. Not since it passed out of my hands. 

Q.° What you were looking at yesterday, was your own 
short-hand notes? 

Ans. Yes sir. 

At this point [adjourned the further taking of this testi- 
mony until to-morrow, Wednesday, October 10, 1883. 


J. E. FREER. 


TESTIMONY OF JONATHAN PERIAM. 

Pursuant to adjournment as above stated, I resumed the 
further taking of this testimony on this day, Wednesday, 
October 10, 1883, as follows: 

JONATHAN PERIAM, 
Sworn for the defendant, testifies as follows: 

Direct examination by Mr. Kerr: 

Q. Where do you live? 

Ans. In Chicago. | 

Q. How long have you resided there? 

Ans. I have lived in the city since May of last year; 
previous to that I lived at Irving Park, a suburb ‘about 
seven miles from Chicago. 

Q. Chicago is in Cook County, Illinois, is it not? 

Ans. Yessir. 
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Q. How long have you lived in Cook County, Illinois? 1353 

Ans. Since July, 1838, with the exception of some three 
years that | lived in California, and I think two years and 
a half in Central Illinois, at the time that I was at the In- 
dustrial University and at Chatsworth, Livingston County, 
ilinois. 

QQ. Have you ever had any experience in stock raising? 

Aus. Yes sir. 

Q. State what it was? | 

Ans. From the time that I took charge of the farm after 
my father’s death; that was in 1840. My father died in 1354 
1839, and I was left with the farm a year after, my brothers 
having gone into other businesses. 

Q. State what your experience was in stock raising ‘and 
breeding. 

Ans. I have raised all classes of stock that are kept on 
a farm, except jacks, asses and sheep; those I never bred; 
but horses, cattle, mules, swine, chickens, &c., I have 


raised. . 3 
Q. Did you make a specialty of stock raising? 
Ans. I did. /  ° 1355 


Q. How long were you engaged in that business? 

Ans. I was engaged thus from the time I took charge of 
the farm until I sold it, in 1863. 

~Q. What was your occupation after that time? 

Ans. It. was various. I ‘had charge -of the Tremont 
Gardens, near Chicago. That was an estate of some 500 
acres, 100 acres of which was in gardening proper, or- what 
we call ‘‘truck farming.’’’ I had made, however, a specialty 
of gardening for some years before I left the farm ; in fact, 
always, more or less. | 1356 

Q. Have you had any-experience as a writer on agricul 
tural subjects, more particularly on.live stock and breeding? 

~Ans. Yes sir. | 

Q. State what that experience has been? 
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Ans. That extends back twenty years to the Prairie 
Farmer, first in the way of communications which I con- 
tributed to it, and afterwards as editor. I was connected 
with the Western Rural as editor, the Western Farm Jour- 
nal, as editor, Breeder's Gazette, as special writer, and I 
also conducted the agricultural department in the Chicago 
Tribune, after Mr. Dunulap’s death, for about a year or 
more. 

Q. Are you the author of any agricultural works? 

Ans. Yes sir. 

Q. State what? 

Ans. The Encyclopedia of Agriculture, in one volume ; 
there was another edition.of it published which extended to 
three -volumes, called the Treasury of Knowledge, which 
contained the matter that was in the one volume, and addi- 
tional matter in the way of plates and diagrams; also the 


‘Encyclopedia of Live Stock, written for Mr. Thompson ; 


and I also did a large amount of work on what is known as 
the Manning book. 

Q. Were you ever connected with any department of 
the State of [Illinois relating to agriculture ? 

Ans. I served three terms, comprising six years, in the 
Department of Agriculture, what used to be called the State 
Board of Agriculture. I was elected to that position upon 
its reorganization ander the new Constitution of Illinois, 
and represented the Third Congressional District. 

Q. Were you connected with any institution of learning ? 

Ans. Yes sir, in a certain way. 

Q. In what way, and with what institution ? 

Aus. I was secretary of the first Board of Trustees. of 
the Illinois Industrial University, Superintendent of Agri- 
culture, and occasionally taught Professor Bliss’ classes, he 
being the Professor of Agriculture. 

Q.. Are you acquainted with N. D. Thompson, the de- 


fendant in this suit? 
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Ans. Il am. : 1360 

Q. How long have you known him? 

Ans. I am infirm in my recollection of dates, but my 
first acquaintance with Mr. Thompson was when I agreed to 
write the Ground Swell, the first book I ever wrote. That 
book was upon agriculture generally, the farmers’ movement, 
monopolies, and the encroxchment of monopolies upon agri- 
culture. My acquaintance with Mr. Thompson must have 
commenced about 1874, I should say. | 

Q. Did you afterwards do any business for Mr. Thomp- 
son? 1361 

Ans. Yes sir. 

Q. Was it on what was called the Manning Stock Book? 

Ans. Yes sir. 

Q. State what business you did for him on that hook? 

Ans. I received a telegram, I think, asking me to come 
down to St. Louis; I did so, and Mr. Thompson asked me 
if I could undertake to assist in the preparation of that 
work. After thinking it over, 1 told him I could. I re- 
garded my position there more as an editor,and as the filler 
up of unconnected portions of the work than anything else; 1369 - 
I, however, did a great deal of original work 6n the book, : 
and compiling. 

Q. Had anything been done on the work before it was 
turned over to you? 

Ans. I think there had, I won’t speak positively on that 
point, but I am almost positive there had been. 

Q. Did you receive any manuscript from Mr. Tlomp- 
son ? 

Ans. Yes sir. 

Q. Do you remember about how much? 1363 

Ans. I could not specify exactly, but my impression is 
that it covered, from first te last, perhaps 300 pages of the 
book. 
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Q. Do you mean of the Manning book as finally pub- 
lished ? 

Ans. Yes sir, between 200 and 300 pages, I wonld not 
speak positively, but not over 300 pages. It was discon- 
nected, a chapter here and there, and parts of chapters, re- 
lating solely to the horse, I think. 

Q. And youcompleted that work ? 

Ans. I did. 

Q. Do you remember what Mr. Thompson paid you for 
it? 

Ans. I think it was something near $700. I could not 
speak definitely now. Mr. Thompson must of course have 
a record of it. I can speak definitely as to how much [ re- 
ceived per page. 

Q. Afterthat time, did you do any work for Mr. Thomp- 
son on another Stock Book ? 

Ans. I did, on what is called the Thompson book. 

Q. Did yon havea written agreement with him in regard 
to it? 

Ans. Yes sir. 

Q. State if this is your agreement with him forthe work 
done on the Thompson book (handing a paper to the wit- 
ness )? 

Ans. This is the contract between Mr. Thompson and 
myself relating to the last Stock Book, known as the 
Thompson book. Part of it is in Mr. Thompson’s hand- 
writing, and there is one line that I recollect writing 
myself. 

Mr. Kerr, defendant’s counsel, offers this agreement in 
evidence, which is marked ‘*Exhibit Periam A.”’ 

Q. Did you prepare all the matter in the Thompson 
book ? 

Ans. No sir, I prepared part of it. 

@. Did you make any arrangements for the preparation 


of thut not done by you? 


bOT? 


Ans. I did. 

Q. By whose direction and at whose request? * 1367 

Ans. Mr. Thompson’s.: | Yell 

Q. With whom did you make these arrangements? 

Aus. With Dr. Baker of Chicago. 

Q. For Mr. ‘Thompson ? 

Ans. Yes sir. i 

Q. Look at this, and state whether or not it is the con- 
tract entered into with Dr. Baker on behalf of Mr. Thomp- 
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son: (handing a paper to the witness ) ? 
Ans. Yes sir, this is the paper, I drew it up myself. 
The paper referred to is marked ‘*Exhibit Baker A.’’- 1368 
(). Was the paper marked “Exhibrt Baker A,’’ executed 
before or after the execution of your contract with Mr. 
‘Fhompson for work on the Thompson book ? S 
Aus. It was executed after. 
Q. Do you remember how long? eitl 
Ans. Nosir, I could not give you the precise date, and- 
do not know that TF cauld approximate it, but my recollec- 
tion isthat the contract between Mr. Thompson -and me: 
was drawn in March, probably, of 1881, the year that the 
book was written. 11369 
Q. Do you remember when you’ began work on the 
Thompson book? 
Ans. It was about that time; it wasin February, I think, * 
of that year that I had an interview- with him, and after: 
that | commenced work on the book. I ‘think I-did some 
work on it before the contract was sent to.me, the wider-‘ 
standing being at that time verbal between us ; the contract,’ 
however, may have been as late as March. | 
Q. What subjects did you write on in the Thompson 
book, and what parts of the book did you write? 1370 
Ans. Ican state generally that Dr. Baker wrote the pre- 
scriptive matter in: the veterinary departments, with the: 
exception of ‘*Fowls’’ of which I wrote a portion, ‘‘swine,’’ 
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and. my recollection is, ‘*Pleuro-pneumonia in cattle ;’’ 
otherwise the prescriptive and descriptive matter in veteri- 
nary is Dr. Baker's. I wrote the whole of Part I, 
with the exception of the chart of the teeth of the horse. 
[am speaking now gencrally. I wrote the whole of Part 
III, headed **Cattle ; history, management and characteris- 
tics of the various breeds.” When I say ‘*wrote’’ I also 
include compiling. Iam speaking now from memory. I 
wrote Part V, headed ‘‘Swine; history, management and 
characteristics of the various breeds.’’ I wrote Part VII 
‘‘Sheep and Sheep Husbandry.’’ My recollection is now 
that I did some little work for Dr. Baker in the veterinary 
department relating to sheep, but it is very little. I wrote 
Part LX, ‘‘Poultry; history, management, &c.’’ I think I 
wrote all or nearly all of the veterinary relating to poultry, 
but I wish to state that whatever I did in veterinary mat- 
ters, was revised by Dr. Baker. It was all turned over to 
him for revision. 

Q. Was it afterwards returned to you for correction or 
revision ? 

Aus. Nosir, I think not. I think his correction or re- 
vision.was final. I did that work because Dr. Baker’s prac- 
tice was such that he could not finish his manuscript in time 
for the printers. I wrote Part X, ‘*Dogs ; history, manage- 
ment, &c.”’ I had nothing to do with the veterinary of 
that. I wrote Part XII, ‘*Bees; bistory, characteristics, 
&e,’’ including the disabilities and diseases. There was no 
regular veterinary in that; it was simply relating to such 
things as fowl brood, euemies and parasites. There was 
very little of it. 

Q. Did you prepare the Glossary? 

Ans. I prepared a part of it and Dr, Baker prepared a part 
of it. The glossary was prepared by some work that I did and - 
some indications that I made in Going’s Veterinary Diction- 
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ary and other veterinary works which I. do not now recol- 
lect, and the work was then submitted to Dr. Baker, the 
glossary being more in his line than mine. 

Q. Have you examined this manuscript which has been 
produced here? 

Ans. I have. 

Q. State whether or not such parts of it. as appear to 
be in your handwriting, are as when it left your hands, ex- 
cept erasures, interlineations, instructions to the priuter and 
additions by others? 

Ans. I think it is intact, with the exception of the cuts; 
I do not find very many of them. I do not mean to say 
that the manuscript is all here. 1375 

Q. How much do you find missing? | 

Ans. In going through it very carefuliy twice, first to 
verify it, and get it in consecutive order, and afterwards to 
designate the folios missing in each chapter, the record that 
I made is that there are 114 folios and parts of folios gone, 
or missing. By folio, I mean a page of the manuscript. 

Q. This is the manuscript, as prepared by you for the 
Thompson book? 

Ans. Yes sir. 

Q. Can you state, from your examination and the mem- 1376 
oranda which you have made, from what chapters the folios 
are missing, and designate the page in the Thompson. book 
in which the matter appears that is missing? 

Ans. Yes sir, so far asI have a record of it. I will 
state that I may have made a clerical errer in my record, 
but otherwise I think it is correct. Part I, Chapter 1 (re- 
ferring to memorandum ), extending from page 33 to page 
40 in the Thompson book,I have marked as complete, that is, 
there is nothing missing from it. Chapter 2, Part I, fotie 25, 
of the manuscript, page 50 of the Thompson book, is gone. 1377 
When I speak of a folio I refer to the page of the manu- 
script; when I speak of a page, I refer toa page of the 
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Fhompson book. Folio 27, page 51 of the Thompson book, 
is gone; folio 380, page 53 of the Thompson book, is gone ; 
Part I, Chapter 3, 1s complete, except parts of three folios 
on- pages 56 and 59 of the book; chapter 4, folio 6, page 


72 of the book,.is gone; folio 17, page 77 of the bdok, is 


one; folio 21, page 80 of the book, is gone; folio 25, 


page 84 of the book, is gone; folio 27, page 84 of the book, 


.is gone: folio 3l, page 80 of the book, is gone ; folios 35 


and 36, page 87 of the book, are gone; folio 38,page 89 of 
the book, is gone; folio 41, page 89 of the book, is gone ;- 
Part I, Chapter 5, folio 7, page 94 of the book, is gone ; 
Part J, Chapter 6, is complete ; Part I, Chapter 7, folio 20, 
pages 131 and 132 of the book, is gone; chapter 8, folio 
21, page 142 of the book, is gone ; chapter 9 is complete ; 
chapter 10 is complete, except two lines at the end of the 
chapter; [ suppose it was a portion of a folio; it would be 
page 165 of the book. Chapter 11 is complete, except. the 
last folio; that would be on page 181 of the book. Chap- 
ter 12. is complete; chapter 13 is complete; chapter 14, part 


‘of folio 18 of the manuscript, is gone. I have neglected to 
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give the page of the book there ; it is between 198 and 208 ; 
I can find it and rectify that. Chapter.15, folios 23 and 24, 
page 209 of the book, are gone; folio 26 is gone; folio 28 
is gone. I have neglected to give the pages of the book there: 
again, but it would be probably page 210, 211 or 212. There 
are 26 folios and parts of folios lost from this part. Part 
Ii], Cattle, Chapter 1, part of folio 9, is gone. I have not 
designated the pages of the book here, except that the chap- 
ter pages are 491 to 507. Chapter 2, folio 5, is partly gone ; 
folio 13 is partly gone, that is, between pages 508 and 515 
of the book ; chapter 3 is complete, that is, between pages 
516 and 526; chapter 4, folio 34, is gone, that is, pages 527 
to 537 of the book, between those pages; chapter 5, folios 
7 and 8—I say on my memorandum ‘pages of book 540 
and 541,”° and [ make an interrogation mark to know if it. 
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is there. Folio 19 is gone; I do not find the folios for this 
chapter corresponding to sections 30 and 31.. Chapter 6, 
folios 16, 21, 23 and 24 are gone, that is, between pages 558 1381 
and 577 of the book; in this chapter I do not find the folios 
corresponding to sections 22 to 24 inclusive ; I think it is 
inclusive. Chapter 7, folio 4, is partly gone ; folios 12 and 13. 

are gone, between pages 578 and 585 of the book; chaptet 

8, folio 9, partly gone; folio 15 is gone; chapter 9 is com- 
plete between pages 597 and 602 of the book; chapter 10, 

part of folio 7, is gone; everything from section 10 te gec- 

tion 19, pages 610 to 612 of the book, the end of the chap- 

ter, is gone; chapter 11, folios 3, 4,5, 6, 7, 8 and 9 are 
gone; folio 14 is partly gone, that is, between page 616.and -1382 
page 622 of the book; chapter 12, part of folios 19 and 20 

are gone, and part of folio 23 is gone; chapter 13, folio 10, 

is gone ; chapter 14 is complete; chapter 15, I do not. find 

the matter relating to sections 10 and 11, constituting one 

page of the book ; chapter 16 is complete; chapter 17, be- 
tween folios 12 and 15, there are two parts of folios gone ;. 
folios 17 and 18 are gone. In regard to the last folio, 24,’ 

I have an interrogation mark; it is gone. Chapter 18, folios 

8, 13, 14 and 15 are gone. Part V, Swine: Chapter 1 is 
complete, chapter 2 is complete ; chapter 3, what should ‘be 1383 
folio 21, part of the last page in the chapter, I do not-find; 
chapter 4 is complete. Part VII, Sheep: Chapter 1, be. 
tween folios 3 and 8, there is one unnumbered folio and 
three cut ones; there seems to be one-half folio lacking ; 
chapter 2 is complete; chapter 3 is complete. Part IX, 
Poultry: Chapter 1 is complete; chapter 2, folio 14, is 
missing ; chapter 3, part of folio 4, is missing ; chapter 4 is 
complete ; chapter 5, folios, 4, 5 and part of 6 are missing ; 

the folios missing relate to sections 19 and 20, at the end of 

the chapter; chapter 6 is complete ; chapter 7 is complete; 1384. 
chapter 8 is complete. Part X, Diseases of Poultry : Chap- 

ter 1 is eomplete. Part XI, Dogs: Chapter 1 is complete ;. 
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chapter 2 is complete, except the last folio; chapter 3, 
folios 4 and 9, are gone; chapter 4 is complete ;- chapter 5, 
one folio is gone from the end of the chapter; chapter 6, 
folios 1 to 5 are gone. Part XII, Bees: Chapter 1 is com- 
plete ; chapter 2 is complete. I have a note here on my 
memorandum, ‘*I tind no copy for Glossary.’’ 
(Mr. Kerr, defendant’s counsel, states that the manu- 
1385 script for the Glossary was being used in the examination 
of another witness at the time that this witness was exam- 
ining the manuscript of the Thompson book. 
Q. Is that manuscript in your handwriting (handing 
manuscript of the Glossary to the witness) ? 
Ans. Ido not see anything here but my own writing, 
up to page 17, from a cursory examination of it. On page 
18 there is considerable of what I think is Dr. Baker’s hand- 
writing, from what I know of it; indeed, Iam quite conti- 
dent it is, and the alterations and additions; also on page 
1386 19; also on page 20. Page 204 is print; I should think it 
was clipped from the Manning book, the type is the same. 
Q. Do you notice any changes or alterations on that? 
Ans. Yes sir, there are considerable alterations, erasures 
and additions. Page 21 also contains Dr. Baker’s amenda- 
tions ; also page 22, and also page 23. 
Q. Is the body of it in your handwriting—that is, of all 
you have mentioned so far? 
Ans. Yessir, the body is in my handwriting, except one 
printed slip. Page 24 has also corrections by Dr. Baker ; I 
1387 recognize them as his, to the best of my knowledge; also 
pages 25, 26, 27, 28, 29, 30, 31 and 32. Page 32} isa 
clipping from the Manning book, with extensive alterations 
by Dr. Baker. Page 33 has corrections by Dr. Baker, 
Here are two folios, marked 33, but the one I have just 
given is the first; then folio 33 again, which should be 33b, 
has corrections by Dr. Baker ; also folios 34, 35, 36 and 37. 
That is the last folio, and ends with the letter Z. 
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Q. Have you examined the manuseript contributed by 
Dr. Baker, and the matter furnished to him by you, to 
ascertain the number of folios which are missing from it? 1388 

Ans. I have not. 
 Q. Can you state what part of the Thompson book was 
prepared by you? 

Ans. I don’t know that I can, except to go over the 
book and figure up the pages that I wrote. I could only 
state in general terms. I could not, without figuring up, 
tell how many pages there were in the veterinary - matter 
contributed by Dr. Baker. 

Q. Iwill ask you to do that, and answer the question . 
hereafter. How did you prepare the matter which you con- 1389 
tributed for the Thompson book ? | 

Ans. I prepared it by first making a synopsis of the 
subjects, the chapters and headings, and what is usually 
termed the table of contents—the sections that I would 
take up in a general way. I then submitted them to Mr: 
Thompson, and he made some suggestions as to the exten- 
sion of certain departments ; he gave me general directions. 

Q. State what they were? 

Ans. I think that in regard to that part relating to the 
anatomy of the horse, for instance, I did nét go fully into 1390 
the sections, that is, I did not state by sections what I was 
to do, and he said that that was an important matter, and 
ought to be fully elaborated ; and I think I stated that it 
was merely a skeleton that I was giving him, but that the 
subject would be elaborated and indexed as I went on through 
the book. 

Q. State what Mr. Thompson’s general directions to you 
were, in preparing matter for this book? 

Aus. His general directions were that he must have a 
book embracing all classes of farm stock, or domestic stock, 1391 
aud by that I understood that he meant farm animals: 
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Q. Did he give you any directions as to how you should 
prepare them? 

Ans, ‘There were no special directions given meas to the 
preparation of the book, when we were talking the matter up. 

Q. Did he afterwards give you any directions as to the 
sources from which you should obtain information ? 

Ans. He did. 

QM. State what they were? 

Ans. I think I stated to him that in preparing this book 
I should use the same authorities that I had previously 
used, that they were the correct authorities, and that I would 
not consent to write a book that was based on second class 
authorities in matters relating to technical things. 

Q. What directions did he give you in that respect? 

Ans. He said that he wanted a better book than he had 
ever published. He said: ‘‘I want the best book that is 
going, the best book that can be made.’’ I don’t recollect 
distinctly the conversation that ensued, but I recollect that I 
laughed, and told him I guessed he would have to get 
another man to write it. I did not like to take it upon 
myself to say that I could write the best book on the sub- 
ject that was ever written. 

Q. Did he give you any directions touching the use of 
the Manning book? 

Ans. Yes sir. 

Q. What were they? 

Ans. He did not want the Manning book used. 

Q. What did he say? 

Ans. My recollection is that.I told him that, as a matter 
of course, 1 should not go to a book that I had already 
written. What I meant by thaf was not that I had written 
all the Manning book, but that I had written a good deal 
of it. 

Q. What did you do in preparing this matter and in 
compiling it? 
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Ans. In relation to what might be called the scientific 
and technical matter, I either compiled it or rendered ver- 
batim what I considered the best authorities. For instance, 
on the horse I took Sidney for descriptive matter. 

Q. Without going into particulars, state generally what 
use you made of the Manning book? 

Ans. I made no other use of the Manning book than I 
made of other books, not so much as I made of other 
authorities. .In some instances I went to the Manning 
book for quotations when I found my own authorities muti- 
lated and could not get the context; for instance, there 
would be a break in my book in a quotation that I wanted 
to make, and if I found it in the Manning book I, in some 
instances, used it. If I did not find it there, of course I 
had to get a perfect copy of the book and take it from that. 

Q. To what extent did you make use of the Manning 
book in this way? | 

Ans. To avery small extent. I should say, without 
ever having made a critical examination, for I never had a 
chance to do so, that there may be in the new book to the 
extent of three, four or possibly five pages that were clipped 
from the Manning book. I will not speak positively on that 
point, because it is a subject that I cannot know anything 
about now except from recollection. 

Q. Under what circumstances did you make those clip- 
pings ? 

Ans. The circumstances were, that the originals hed 
been mutilated, and I could not find the quotations. 

Q. Only in such instances did you use it? 

Ans. To the best of my recollection, and I think I may 
say that Iam positive on that point. 

Q. Have you preserved the authorities which you used 
in compiling and preparing matter for the Thompson book? 

Ans. Some of them I have, and some of them I cannot 
find ? 
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Q. Have you made search for them? 

Ans. Ihave. Iam notin the habit of destroying mu- 
tilated books, but some of them I cannot find. 

Q. What search did you make for them? 

Ans. I searched throughout every portion of my book 
cases, and wherever I had books in boxes. 

Q. Do you know where those which you have not found 
are ¢ 

Ans. No sir, I have no idea. 

@. Can you say that they are lost? 

Ans. I can say that they are not in my possession, and 
[ do not know how they left it. I cannot say that they are 
lost, because they may have been sold to the paper maker, 
or something of that kind. If you mean by lost that I do 
not know where they are, then I should say they are lost. 

QM. Can you find them ? 

Ans. I cannot, and I have looked carefully for them. 

Q. Did you prepare the table of contents in the Thomp- 
son book ? 

Ans. Yessir. I might qualify that answer by saying 
that I won't be positive whether I prepared the table of 
contents in the first part of the book as it appears. My 
recollection does not serve me in relation to that: I was 
thinking of the chapter headings, which are the table of 
contents, those I verified ; but I won’t be positive in regard 
to the table of contents; my recollection is that I did not 
prepare it: [ have no recollection now of that table of con- 
tents. I certainly had nothing to do with the contents of 
the engravings, and I should be inclined to say that I did 
not prepare this table of contents, for the reason that I 
have no recollection of having worked upon it, and I could 
not very well have worked upon it without recollecting it, 
because those are things that I do recollect perfectly. 

Q. Have you examined the Thompson and Manning 


books, and compared the two with a view to testifying to 
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the sources from which you compiled the Thompson book? 
Ans. I have. 
Q. Have you marked a copy of either of them? 
Ans. I have. = 1402 
Q. Which book did you mark? 
Ans. I marked the Thompson book. 
Q. Looking at part I, the title page, state whether or 
not you ever saw a title in a book in that style prior to the 
publication of the Manning book. 


(Mr. Sypher, plaintiff’s counsel, objects to the question 
as leading. ) ? 

Ans. I can only answer that question in this way: This 
book which I hold in my hand, and which is entitled ‘‘The 
Horse—history, management and characteristics of the 1403 
various breeds,’” by Youatt, has this ‘‘History, treatment 
and diseases of the horse’’ on the title page. 

Q. What edition of Youatt is that? 

Ans. The edition of 1866. 

Q. How long has it been in your possession ? 

Ans. This is not my original book. This book has been 
in my possession, I think, about a year. I lost my original 
copy of Youatt and was obliged to buy another, which I did 
at a second-hand book store in Chicago. 

Q. Find pages 45, 46 and 47 in the Thompson book, 14094 
and state whether or not you prepared the matter found om 
those pages? 

Ans. I did. 

Q. State how you did so. 

Ans. I prepared this matter principally from ‘‘Artistic 
Anatomy of the Horse,’’ by B. Waterhouse Hawkins, Lon- 
don. 

Q. Have you the book? 

Ans. I have; the imprint is 1870. Also from Stubb’s 
‘‘Anatomy of the Horse.’’ That also is an English work; 1405 
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it is dated 1855, and contains nothing but plates and scien- 
tific explanations of the parts. 

@. Turn in those two books to the parts of the books 
from which you derived this matter. 

Ans. In Artistic Anatomy of the Horse, pages 13 to 21. 
On page 21 will be found the tabulated matter which is on 
page 45 of the Thompson book. Pages 14 and 15 were 
consulted in working up section 5, which will be found on 
page 45 of the Thompson book. Then on pages 46 and 47 

1406 of the Thompson book, relating to the other portions of the 
horse, reference is made to these books; for instance, here 
is **The hinder parts,’” then the head comes. That was 
taken in the same manner from the corresponding portions 
of this book. Generally I went to Youatt, and when I did 
not find that which suited me there, I took Hawkins or Stubb 
for the scientific terms involved. This is not the book that 
I used; the one that I used is mutilated, and I have that 
mutilated copy here. 

The witness produces the book referred to, entitled 

1407 ‘Artistic Anatomy of the Horse,’* by Hawkins, which is 
marked ‘*Exhibit Periam B.”’ 


The witness: I would state that the authorities con- 
sulted in relation to the matter upon pages 45, 46 and 47 of 
the Thompson book, were consulted simply to verify the 
figures and letters in the cut, to give the scientific names. 
There is no literal transcript except in the tabulated matter 
heretofore stated. I should say, as far as I have examined 
the book marked Exhibit Periam B, that the mutilation is 
simply in taking out the cuts, and the tabulated matter is 

1408 copied from this book with additions by myself. 


Q. Whence did you derive the explanation of terms 
‘*Analysis of the skeleton’’ ? 

Ans. It was from ‘*Artistic Anatomy of the Horse,’’ by 
Hawkins and Stubb’s ‘‘ Anatomy of the Horse.’’ The 
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anatomy is found running through the book, and the use 
that I made of Hawkins and Stubb, was to get the true 
scientific names to correspond to the figures and letters of 
the skeleton of the horse, so that I might give correct 
scientific names to correspond to the figures and letters of 
the skeleton of the horse, and also of ‘the foot of the harse. 1409 

Q What use did you make of Stubb? 

Ans. Theuse that I made of Stubb, was to verify from 
his plates the articulations of the animal and the names of 
the several parts. 

Q. Have you the copy of that book which you used? 

Ans. Yes sir, this is the copy which I used. 

The witness produces the book referred to, ‘‘Anatomy of 
the Horse, by Stubb,’’ which is offered in evidence, and 
marked ‘*‘Exhibit Periam C.’’ : 

Q. Indicate the parts of that book that you used ? 1410 

Ans. Table 1, and pages 1, 2,3, 4, and part of 5. 

Q. How long. have you had this book in your pos- 
session ? | 

Ans. I have had it in my possession certainly tifteen 
years. 

Q. Where was it published? 

Ans. It was published in London in 1853. 

Q. Have you any unmutilated copy of the Hawkins 
book ? | 

Ans. Yessir, f have a copy which is unmutilated thatd 1414 
bought in this city a few days ago. 

Q. Can you, by referenee to the book used by you. and 
by reference to the mutilated copy of it,.which you have, 
state what parts of the copy used were mutilated in prepar- 
ing this book. 

Ans. My examination sietin that my original copy was 
mutilated simply as to the cuts; I think I sent those cuts 
to Mr. Thompson for engraving . The ase of Hawkins was 
simply to verify the anatomical structure of the horse: 


434 


1412 Hawkiis goes no further thab the anatomical structure, 
the anatomy, the bones of the horse, while Stubb relates to 
every portion of the horse, including the blvod vessels, 
veins and muscles, and is said to be the most perfect work 
ever issued. 

~Q. In preparing this matter, what use, if any, did you 
make of the Manning book ? 

Ans. Imade no use of it. 

Q. Turn to pages 67 and 69 in the Thompson book, and 
state how that matter was prepared, giving the same expla- 

1413 nations, in regard to that that you have already given in re- 
gard to the first matter? 

Ans. I find that [ was mistaken in my answer before, 
in saying that Hawkins related simply to the anatomy of 
the horse; he does go into the muscular structure of the 
animal. This matter was prepared from Hawkins and 
Stubb, it is section 8, and relates to the internal economy 
of the horse, which includes the viscera. That was pre- 
pared as the preceding was, from Stubb and Hawkins. 

Q. Turn to Hawkins, and indicate from what part of the 

1414 book it was taken ? 

Ans. The matter relating to it is on page 21 and from 
that on to page 78. It would be difficult to indicate with- 
out a good deal of examination, just where it came from. 
This again is simply explanatory of the names of the parts 
to accommodate the cut, showing the longitudinal section 
of the horse, and the internal economy. 

Q. Do you know where that cut of the longitudinal sec- 
tion of the horse, page 68 of the Thompson book, was de- 
rived from? 

1415 ‘Aus. Nosir, I cannot say where that cut is derived from ? 

Q. Look at the Hawkins book that you have there 
and state whether or not you find it in that book? 

(Mr. Sypher, plaintiff’s counsel, objects to the question as ° 
immaterial, ) 


ALD 


Ans. It is not in Hawkins. 

Q. What use, if any, did you make of the Manning 
book, in preparing this matter of which you have just 
spoken ? 

Ans. I did not make any use of it. | 

Q. Turn to pages 56, 57 and 58 of the Thompson book, 
and state how you prepared the matter which you find on 
those pages? : 

Ans. The cut on page 57 is from Artistic Anatomy of 
the Horse. I used that book, and I also consulted Going’s 
Pocket Dictionary, and also Stubb. I would state that the 
matter is purely scientific, that is to say, it is the scientific 
explanations and description of the head and of the muscles 
used by the horse in walking. 

Q. Is this the copy of Going’s Pocket Dictionary used 
by you (handing book to the witness)? ' 

Ans. Yes sir, this has my marks in it. 

(Mr. Kerr, defendant’s counsel, offers this copy of Going’s 
Pocket Dictionary in evidence, which is marked ‘+Exhibit 
Periam, D.’’ ) 

The witness: I see from my notes here that I refer to the 
Pennsylvania Agricultural Report of 1877. I would state 
that the cut formerly referred to, in regard to which I could 
not speak positively, on page 68 of the Thompson book, 
‘‘Longitudinal section of the horse,’’ occurs in this volume 
on page 117, if my notes are correct, but the cut in the 
Pennsylvania Agricultural Report is larger than the one in 
the Thompson book. According to my recollection, the cut 
on page 68 of the Thompson book was published a number 
of years ago in the Rural New Yorker. I am as positive asa 
man can be that I saw that @nt there. I have seen it in some 
work identical with this, and if I had time I could find it. 

(Mr. Sypher, plaintiff's counsel, objects to all this as 
immaterial. ) 

Q. In preparing this matter on pages 56, 57 and 58 of 
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1419 the Thompson book, what use, if any, did you make of the 
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Manning book ? 

Ans. I made no use of it. 

Q. Turn to page 48 of the Thompson book, and state 
how you prepared the matter marked on that page? 

Ans. I answered part of that question before. It was 
prepared from Hawkins and Stubb. The United States 
Agricultural Report for 1870, page 357, is also quoted. 

Q. Have you that book? 

Ans. I have that report at home. It contains a full 
description of the horse’s limbs and feet. 

Q. In preparing that matter, what use, if any, did 
you make of the Manning book? 

(Mr. Sypher, plaintiff's counsel, objects to all the ques- 
tions in this form as leading. ) 

Ans. I made no use of it. 

Q. Turn to page 69 of the Thompson book, and state 
how you prepared that matter? 

Ans. That portion in section 8 was prepared principally 
from Hawkins and Stubb. It is simply scientific explana- 
tions. That portion in section 9, page 69, was taken from 
the Genessee Farmer, or the Northern Farmer, I don’t 
know which. The cut and matter appeared originally in 
the Genessee Farmer, I think ; it was credited to the Lon- 
don Sporting Magazine, and my recollection is that it is 
literal. 

Q. Have you a copy of that? 

Ans. No sir, at least I looked this morning in Mr. 
Thompson’s office, and could not find it. Both of those 
copies were sent to Mr. Thompson. 

Q. When? 

Ans. A good while ago; as soon as I got through with 
my examination of the books. 

QQ. What other book did you consult, if any? 

Ans. None other, except that I may state that all through, 
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in regard to anything pertaining to th® anatomy and physi- 
ology of the horse, Youatt was always consulted; but my 
recollection is distinct that this was from the authorities 
mentioned. 

(). Turn to the pages in the Thompson book from 93 ‘to 
98, and state how you prepared that matter? 

Ans. On page 93 [ have in two instances quoted “The 
Age of Horses,’’ by Brandt. That is a pamphlet. 

Q. Have you got it? 

Ans. I have not; it was returned to Mr. Thompson, and 
I don’t think IT have seen it since. 

(J. State whether or not that is the book you used 
(handing book to witness ) ? 

Ans. Yes sir, this appears to be the book I used. 

Q. Do you see any of your marks on it by which you 
can identify it? 

Ans. I do not. 

(). Do you recognize it as the book which you used ? 

Ans. I] do; it was a book every way similar to this, an 
old book. 

(Mr. Kerr, defendant’s counsel, offers in evidence this 
hook, ‘*Age of Horses,’’ by Brandt, which is marked Exhibit 
Periam, E. ) 

(J. When was that book published ? 

Ans. It seems to have been published in 1860, at Indi- 
anola, Texas; it has that imprint. 

Q. Indicate in that book the page from which you pre- 
pared this matter? 

Ans. The matter on page 93, of the Thompson book, is 
found on pages 8 and 9, and page 5, of this book. 

Q. What other book did you consult on this matter ? 

Ans. In making up the matter relating to the horse’s 
teeth, I will say ina general way that Stonehenge and 
Youatt were the authorities consulted. 

Q. Have you those books here? 
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Ans. They are here. The title of the Stonehenge book 
is. ‘*The Horse in the Stable and the Kield.’’ This is not 
the copy that Iused. I do not know where the copy that I 
used is: I have looked for it and cannot find it. 


Mr. Kerr, defendant’s counsel, offers in evidence this 
copy of the ‘*Horse in the Stable and the Field,’’ by Stone- 
henge, which is marked ‘*Exhibit Periam F.’’ 


Q. Indicate in that book the page from which you ob- 
tained that information ? 

Ans. On pages 255 to 265 of the Stonehenge book, re- 
lating to the teeth of the horse. 

Q. Is this Exhibit Periam F a copy of the book used by 
you? 

Ans. It may not be an identical copy, but it is the same 
work ; I cannot say whether it is the same edition, or not; 
mine I know was worn. I think the copy I used was the 
London edition of the book. I know it was an old book. 

Q. Do you know whether the same matter is found in 
this book on the pages indicated ? 

Ans. Idon’t know that the pages would be identical; I 
know that the American reprint of Stonehenge is the same 
as the English work. 

Q. What is this book,—an American reprint ? 

Ans. Yessir, this is the reprint of Porter & Coates of 
Philadelphia. On page 94 the matter is from ‘*The Age of 
Horses,’’ by Brandt, pages 6 and 7, and Youatt and Stone- 
henge. On page 95 the matter is from ‘The Age of 
Horses’ by Brandt, pages 8 and 9 and page 17 of that 
book. On page 96 of the Thompson book the matter is 
from the sume source, pages 17, 18 and 19. On page 97 of 
the Thompson book the matter is from the same source, 
page 49, 47 and 19. On page 98 of the Thompson book 
the matter is from the same source, pages 46 and 47. 

Q. Did you consult any other book on this matter ? 
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Ans. I read generally a number of works, I do not re-, 
eall all of them: one of them I recall, a work that I always 


consult in these matters, and that is **‘The Horse of’ 


America,’’ by Herbert, in two volumes. 
Q. Have you that here? 


< 
Ans. Yes sir, (producing same. ) 
(). Are these the identical books that you used? 


Ans. These are the books that I used. 

Mr. Kerr, defendant’s counsel, offers in evidence volume 
1 of **The Horse of America,’’ by Herbert, which is marked 
“Exhibit Periam G.”’ 

(). Where is that matter found? 

Ans. It is found in **The Horse of America’’ on pages 
61 to 68, volume I. That includes the whole dental for- 
mula of the horse. I would state that volume 1 of “The 
Horse of America,’” was not mutilated for this Thompson 
book; whatever [ got out of it was by reading and copy- 
ing. 

QM. State how this book came to be mutilated ? 

Ans. It was mutilated, according to my recollection, in 
writing up the Cyclopedia:of Agriculture. 

Q. How many loose sheets are there clipped from the 
book and inserted back in their places, and what pages are 
they? 

Ans. They are pages 61 to 72 inclusive. 

Q. Where did you procure the pages which have been 
eut from the book and reinserted ? 

Ans. I procured them from the printers; I reserved the 
right to receive back from Rand & MeNally of Chicago, 
the publishers of the Cyclopedia, the leaves that I cut from 
my books. 

Q. When was that,—was it before the publication of 
the Thompson book ? 

Ans.. It was between the publication of the Manning 
book and the Thompson book, according to my reéollection. 
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Q. Where has the book been since? 

Ans. It has been in my possession. 

Q. Did you use any other book in preparing this mat- 
ter? 

Ans. Not except as I have stated, in reading from 
various sources. This matter was made up from the 
authorities that I consulted. 

Q. Do you know who prepared the chart between pages 
98 and 99 of the Thompson hook? 

Ans. No sir, not of my own knowledge. 

Q. Did the manuscript pass through your hands? 

Ans. No, I think not; I have no recollection of it. 

@. Look at page 97, paragraph 6, of the Thompson 
book, and state whether or not that matter was prepared 
by you? 

Ans. I think it was. 

Q. Can you tell by looking at the manuscript ? 

Ans. Itis not here, page 17 is the last folio of the 
manuscript until you come to the chart; folio 7 is gone; 
section 6 of the Thompson book is not here. 

Q. Do youremember whether or not you prepared that 
part? 

Ans. Yes, I can say that I did 

Q. Did the manuscript of the chart pass through your 
hands ? 

Ans. I think not, I have no recollection of its having 
done so; (examining manuscript), no, it did not, and I 
have no recollection of seeing it. I see no mark of mine on 
it. 

Q. Do you recognize the handwriting in which the chart 
is prepared ? 

Ans. Yes, I think I do; I should say that it was Mr. 
Trueheart’s, though | would not swear positively to his 


writing. | 
Q. Turn to pages 36 and 37, in the Thompson book, 
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and state how you prepared the matter under the head of 
European Horses ? i 

Aus. It was written up from the authorities that I have 
already quoted. I got some of the matter from Appleton’s 
Encyclopedia, the old edition, which [ have, and some from 
“The Horse of America,’’? by Herbert. : 

Q. Can you give the page in Appleton’s Eneyelopedia? 1437: 
“ Ans. Yessir, I have it marked here ‘*page 85, Horse.’’ 

Q. What paragraph of section 7 on page 36 of the 
Thompson book do you refer to? 

Ans. I cannot designate it. I would state that I went to 
Appleton’s Eneyclopedia to find a condensed history of the 
horse, his native country, &c. I think now that I did not 
finally use Appleton in making up the transeript, but 
Youatt, pages 19, 20 and 21. 

(J. Have youa copy of Youutt here? 

Ans. I have, (producing the same. ) 1438 

Mr. Kerr, defendant’s counsel, offers this copy of Youatt 
in evidence, which is marked ‘*Exhibit Periam H.’’ 

The witness: In relation to the paragraph relating to 
German horses, that was from Youatt, page 19, at the -bot- 
tom; it is in relation to German, Hungarian and Italian 
horses; and on page 20 of Youatt it is in relation to the 
horse of the north of Europe, Norway and Sweden. 

(). Where does that matter appear in the Thompson 
book. on pages 36 and 37? 

Ans. About 16 lines of the Thompson book on those 1439 
pages. I cannot say whether or not Exhibit Periam H, is 
the identical book that [ used. I think it is not. My rec-. 
ollection is that my own copy of Youatt is clipped. This 
is not the copy that I used. 

Q. Do you know whether it is the same edition and con- 
tains the same matter. 

Ans. It is the same book, the same imprint. 

Q.. Have you your copy of Youatt? 
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Ans. I think not; I have not’seen it for a long time. | I 
am quite confident that I have not got it, because my recol- 
lection is that this is the book which I bought to replace it. 

Q. Look at the manuscript, and state whether or not 
the elippings from your Youatt were for use in this book? 

Ans. No sir; this is manuseript-not in my writing. 

Q. Did you use any other book in preparing that part of 
the matter? 

Ans. Yes; in preparing that matter, I read up generally 
from The Horse of America, and almost: everything that I 
had on the horse; I cannot state them all, there were so 
many of them. Sidney was one of the principal works that 
I consulted. 

Q. Turn to page 128 in the Thompson book, and state 
how you prepared that matter, what authorities: you con- 
sulted, and how you used them? 

Ans. Page 128 was written by myself. originally. 

Q. The last paragraph on page 128, section 8, com- 
mencing ‘Arabian Travellers,’’ how about that ? 

Ans. That was written along with the rest of it. The 
authorities from which that came, aecording to my recollec- 
tion, were The Horse of America, Youatt, and The Horse 
in the Stable and the Field. 

Q. Turr to that in the manuseript ? 

Ans. .Here is a folio that is partly gone, where there has 
been a printer’s cut, and I do not get the context; the com- 
mencement of section 8 in the Thompson: book is on the 
bottom of folio 18; folio 19 is here; then there is a cut 
folio, and then folio 22 is here. The presumption is: that 
this eut folio should be 23. There is a break in the manu- 
script there. Folios 20 and 21 are not here. | 

Q. Do you know where you obtained the matter on page 
131 of the Thompson book, and how you prepared it? 

Ans. Yes sir; this matter was originally obtained from 
Youatt’s work, and from The Horse m the Stable: and the 
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Field, pages 33: and 34. There is matter there relating to 
the different breeds ef Oriental horses. 

Q. Have you the book here? 

Ans. I think I have (searching among a number of 
books). I must have made a mistake in regard to that, for 
it is not.in The Herse inthe Stable and the Field, and for 
the time being I cannot find it. 

Q. “Do you reniember how you did prepare this matter 
on page 131 of the Thoinpson book ? 

Ans.’ No sir, I do not:clearly; I have nothing to indi- 
cate it. 

Q. Turn to page 104 in the Thompson book, and state 
how you prepared that matter? 

Ans. » That matter was prepared from’ The Horse in the 
Stable and the Field. I see I have referred here to page 
560. A great deal of this matter in relation to the Norman- 


Percheron horse, I see that I have taken from the Ohio 


Agricultural Report, pages-109 to 118, but T have not« nrdi- 
cated the year of the Report... took it from that Report 
because Mr. Clippard wrote that matter up very thoroughly 
after he came from Europes My reference was to the Ohio 
State Agricultural Report, Iam positive, and the Agricul- 
ture of: Maine was read up. I think those are all the indi- 
cations I can give. 

Q. Did you have the Norman-Pereheron Stud Book 
when you wrote the matter? 

Ans. think FE borrowed that book. 

Q. Do yeu know where it~ now? 

Ans. 1 do not. 

Q. Did you consult‘any other books ‘in writing that ? 

Ans. As I stated before, The Horse of Amerien wus a 
work that Lalways consulted, and that work touches upon 
the Norman-Percheron»horse ;-f do not recall any others. I 
will state that the Ohio Agricultaral Report, which contains 
Clippard’siEssay en the Norman-Percheron: Horse, is the 
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authority that I depended upon especially, because it was 
14 1447 written from a personal inspection.of the horse, and he was 
a personal friend of mine, and I knew it to be correct. 

QM. Have you that book? 

Ans. I have it at home, without any doubt. Unfortu- 
nately I have neglected to designate the year. There is a 
series of volumes, running over nine or ten years. 

Q. Do you wish your statements in regard to that to 
apply to pages 104, LOS and 106 of the Thompson book ? 

Ans. Yes sir; I find that the manuscript for pages 104, 
105 and 1065 of the Thompson book, which would be section 

1448 4, the whole matter relating to the Norman-Percheron 
horse, is in my handwriting. 

Q. Turn to page 167 of the Thompson book, chapter 9, 
and state how you prepared that? 

Ans. Lsee, by examining the manuscript, that that mat- 
ter was prepared by myself. 

Q. You will notice that this sentence occurs: ‘In 
America colts are the pets of the boys of the family, and 
while running with the mare they become habituated to all 
the sights and noises of the farm,’’ and by reference to the 

1449 Manning book, you will find that these words, ‘‘the pets of 
the boys of the family.’’ State how it occurred that those 
words are identical in both books? 

(Mr. Sypher, plaintiff's counsel, objects to the question, 
as leading. ) 

Ans. The'words are, I may say, patent with me. I have 
used that phrase in writing a number of times, and in writ- 
ing of the training of colts I invariably use some such 
phrase as that, to show that they are fondled by the child- 
ren and are the pets of the family. 

1450 Q. What book, if any, did you consult in preparing that 
matter on page 167 of the Thompson book ? 

Ans. * I could not refer to any work that I consulted... It 
is matter that I would call original. It is upon the subject 
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of training, a subject that I claim to be quite conversant 
with, practically. 

Q. Look at pages 211 and 212 of the Thompson book» 
and examine the manuscript of that, and state in regard to 
it ? 

Ans. The table on pages 211 and 212 of the Thompson 
book I do not find inthe manuscript. That descriptive table 1451 
on pages 211 and 212 was taken from Stonehenge, and is a 
literal transcript. I prepared that for the Manning book 
from Stonehenge. 

Q. Where did you get it when you put it in the Thomp- 
son book ? 

Ans. 1 think I clipped it from the Manning book. 

Q. Have vou Stonehenge here? 

Ans. Yes sir. 

(. Refer to where it is found in that book. 

Ans. It is found on page 27. 

Q. The remainder of the matter on page 212, following 
the table, how did you prepare that. 

Ans. That was undoubtedly original. It is in my hand- 
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writing. 

Q. Have you Walsh on the Horse here? 

Ans. Walsh is Stonehenge, The Horse in the Stable and 
the Field. It is page 28 of that book. It seems to be a 
literal transcript from Walsh, section 6. 

Q. From what did you obtain that in preparing it for 
the Thompson book ? 1453 

Ans. I undoubtedly obtained it from the _ original 
authority—no, that matter was written from page 28, it is 
Walsh’s description of Eclipse, from Percival and. other 
authorities which Walsh quotes. 

(Q. Turn to page 223 in the Thompson book. 

Ans. I have the manuscript of that here. Part of sec- 
tion 16 I do not find here, and part of it is here. 
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Q. State what part of the remainder’ of section 16 you 
find. 

1454 Atis. That portion of the book contained in_ section 10, 
section 17, section 18, and a portion of section 19, was 
clipped from the Manning book, and was originally pre- 
pared by myself from Youatt and Mayhew, I. think, and 
The Horse in the Stable and the Field. Youatt has an 
article relating to unsoundness ‘specifically. 

Q. Can you turn to that in Youatt? 
(Mr. Sypher, plaintiff's counsel, objects to the question 
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as-immaterial. ) 
| Ans. It is found in The Horse, by Youatt and Skinner, 
i 1459 pages 391 to 395. 
Q. Is that taken literally from Youatt and Skinner? 
Ans. No sir, it is just the sense of it. 
Q. Turn to pages 70, 71 and 72 of the Thompson book ? 
Ans. The manuscript of section 1, page 71, of the 
Thompson book is written by myself; the manuscript of 
section 2 is written by myself; the manuscript of section 3 
is written by myself ; the manuscript of section 4 and which 
would seem to be in question is also written by myself; the 
matter was written after consulting principally Sidney, and 
6 also The Horse of America and The Horse in the Stable 
and the Field. 
Q. What book was it written for? 
Ans. For the Thompson book. 
Q. Was any other book consulted. 
Ans. I don’t see thut therewas. I have areference here 
to the Book of the Horse, that is Sidney, pages 68 and 69, 
and in The Horse in the Stable and the Field, chapter 6 is 
indicated. 
4 @. State in regard to the matter in the first paragraph 
1457 on page 72 of the Thompson book ? 
Ans. That I prepared myself. 
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Q. Page 73 of the Thompson beok, the seeond paru- 
graph on tnat page, state how you prepared that matter? 

Ans. That was prepared as the other was, by myself. I 
find the manuscript in my handwriting. 

Q. What book did you use, if any, in preparing that ? 

Ans. I used the authorities previously quoted. I weuld 
say that in preparing this work and in ‘preparing other 
works since the Manning book was written, I have eousulted 
the Manning book as [ have other authorities, as a work of 
reference. 

Q. Page 76 of the Thompson book, state how you pres 
pared that ? 

Ans. I would state generally in relation to all this matter 
concerning the limbs and body and the physieal proportions 
of the horse, that Sidney was my guide; the cuts ave from 
him and I made him naturally my guide. 

Q. Will you turn to Sidney and indicate where those 
cuts are found and what part of Sidney you used? 

Ans. There was little or nothing used literally from 
Sidney. The cut on page 71 of the Thompson book is 
found on page 68 of Sidney, ‘*‘The Book of the Horse.”’ 

(Mr. Kerr, defendant’s counsel, offers in eyidence The 
Book of the Horse, by Sidney, which is marked, ‘‘Exhibit 
Periam I.’’ ) 

(Mr. Sypher, Plaintiff's counsel, objects to all this as 
immaterial. ) 

The witness: The cuts on pages 74 and 75 of the Thompson 
book are found on pages 596 and 597 of Sidney. The cut 
on page 77 of the Thumpson book is found on page 71 of 
Sidney. The cut on page 78 of the Thompson book is found 
on page 595 of Sidney. The cut on page 79 of the Thomp- 
son book is found on page 594. The cut on page 82 of the 
Thompson book is found on page 598 of Sidney. The eut 
on page 83 of the Thompson book is found on page 590 of 
Sidney. The cuts on page 86 of the Thompson book are 
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found on page 591 of Sidney. The cut on page 87 of the 
14 Thompson book is found on page 592 of Sidney. The cut 
on page 88 of the Thompson book is found on page 593 of 

1461 Sidney. 

Q. Turn to the literary matter on page 80 of the 
Thompson book, and state how you prepared it? 

Aus. My recollection is that that was clipped directly 
from Herbert. Yes, it commences on page 99, the second 
paragraph, of Hints to Horsekeepers, by Herbert. 

(Mr. Kerr, defendant’s counsel, offers in evidence Hints 
to Horsekeepers, by Herbert, which is marked, ‘‘Exhibit 

| Periam K.”’ ) 
4 Q. Is this the book that you used? 

1462 Ans. _ I think it is; it looks like my book, but I would 
not be certain about it. Come to think of it, I rather think 
it is not the book that I used. 

Q. This, then, is not the identical book which you used? 

Ans. I could not say whether it is or not. 

Q. Did you use any other book in preparing that mat- 
ter? 

Ans. No, because this is -a literal transcript from this 
book. 

4 Q. Proceed with page 81 of the Thompson book, and 

1463 State in regard to it? 

Ans. Page 81 is a continuation of that quotation, and is 
found on page 100 of Hints to Horsekeepers, by Herbert. 

Q. Proceed with page 84 of the Thompson book ? 

Ans. The manuscript of section 9 is in my handwriting. 
This matter was taken from Sidney principally. 

Q. State whether it was clipped? 

Ans. No sir, it was written by myself originally. 

Q. What other book did you use? 

4 Ans. Hints to Horsekeepers, and the Horse of America. 

1464 I see no other references here. As I have stated, it .was 
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written by myself from my actual experience with: horses 
and from the consulation of authorities. 

Q. And from what part of Sidney? 

Ans.. .It was from the part of Sidney that coriéeponae to 
the cuts that we hiive just been going over, but Lcannot indi- 


cate the page. The text was ii Sidney relating to those cats: * 
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Q. Proceed. with page 85 of the Thompson book 20 °° 

Ans. I have the same reply to make as-to section: 10 
that I made as to section 9, and I have the same - - Rep td 
make as to section 11. 3 ss s? 

Q. Turn to page 89 of the Thompson book and stite in 
regard to that? : . 

Ans. Section 12 is a literal transeript from The Horse 
of America. It is Herbert’s quotation from Xenophon. 
Pages 34 to 39 of The Horse .of: America, volume 1, ‘ire 
gone. Turning to a complete copy, another edition, I-find 
on pages 35, 36 and 37 the same quotation from Xenophon- 

Q. Do you-know for what purpose it was clipped?> — 

Ans. I relly cannot say. It was for the ‘Thompson 


book I judge, from the fact that I have not the pages, be-: 


cause, asl stated before, the pages that I furnishedé+to 


Rand & seen) on similar quotations I reeieved back. 


again. 

Q. ‘Do you find it.1.the manuscript ? 

Ans. No sir, it is not in the manuscript. 
. Q. - State about the manuscript of the matter on. pages 
116 and 117 of the Thompson book ? 

Ans. That is an extract from The Horse of America. 

Q. Is the manuscript of that here? 

Ans. Yes sir; that is my handwriting, and it is an ex- 
cerpt from The Horse of America, pages 19 and 20. 

Q. Turn to the next marked matter in the Thompson 


book ? 


_ Ans. . The.next marked matter I find-on page’ 128, -which 
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we have examined. It is in re\ation to the-Arabian horse. 
Page 131, we have examined. 
 Q. Turn to page 138 of the Thompson book? 

Ans. Here is the commencement of that matter; it is 

folio 17 of the manuscript. Folio 18 is here, which. refers 

1468 to the next section. There is an extract here of about a 
half or more of a page; that is found in American Road 
sters and Trotting Horses, page 264, and it is gone out of 
the book. 

Q. Is that the book which you used. in preparing the 
Thompson book ? 

Ans. Iam not certain whether I used that or took a 
transcript. I think I wrote the same matter in the Cyclo- 
pedia of Agriculture, and I cannot say now whether I used 
that in the manuscript or not. 

Q.. The book which you have produced has been clipped 

1469 from, has it not? 
Ans. Yes sir. 
Q. And it was clipped by you under those circum- 


stances ? 
Ans. Yes sir, and is literal with Helm in American 


Roadsters and Trotting Horses. 

(Mr. Kerr, defendant’s counsel, offers in evidence this 
book, American Roadsters and Trotting Horses, which is 
marked ‘*Exhibit. Periam L.’’ ) 

(Mr. Sypher, pluintiff’s counsel, objects to it, on the 

1470 ground that the witness says he does not know whether he 
took the matter referred to from that book or nét. ) 

The witness: I do not want to be understood as sayiny 
that; I know I did take it from it, but whether I pasted the 
page in or not, I cannot say. 

Q. Did you refer to any other book than those books 
you have mentioned ? 

Ans. Nosir; itis a piece of descriptive matter found 
there, and nowhcre else. 
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Q. Tum tothe next matter marked in tae Thompson 
book ? 1471 

Ans. I find it on page 14. That matter was originally — 
obtained, according to my recollection, from Porter’s Spirit 
of the Times; it is also incorporated in Tle Horse of 
America. I see by referring to the Thompson book, that the 
first paragraph in question is relegated to page 135, volume 
2, of the Horse of America. This is a record of the best 
time of horses, extending back to 1824. In section 8 the 
first paragraph is found on page 135, volume 2, of the 
Horse of America, near the top of the page. The matter 
was originally from the Spirit of the Times, and credited 1479 
to it. I made this matter up, atid then in the second book: 

I excised it from Manning. 

(Mr. Kerr, defendant’s counsel, offers in evidence The 
Horse of America, volume 2, which is marked: ‘*Exhibit 
Periaim M.’’ ) 

Q How much of it did you excise from Manning? 

Ans. That whole quotation relating to section 8. 

Q. Proceed with section 9? 

Ans. Section 9 was taken from Helm’s American Road- 
sters and Trotting Horses, which is marked **Exhibit Periam 1473 
L.’’ In relation to séction 9, my recollection is that that or 
x part of it, is taken from the Manning book, having been 
compiled originally by myself. 

Q. Turn to the next in the Thompson book? 

Ans. Section 3, page 210 of the Thompson book, I will 
stute that that is literally my own, and I got that idea from 
The Horse in the Stable and Field, by Stonehenge. 

Q. What else did you refer to in preparing that? 

Ans. Nothing else. I believe it is unique there. 

'Q. Turn to the next matter that is marked in the 1474 
Thompson book? 


255) 
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Ans. The next matter marked is ‘‘Seale-of Meastire- 
ments for the Horse,’’ which has been disposed of. ‘*De- 


cription of Eclipse’’ has also been disposed of: Page 223 
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of the Thompson book we have also gone over. That 
finishes the horse, I believe. | 
Q. Now take the Diseases of the Horse. What part of 
that did you prepare? | 
Ans. I prepared in Part II, Chapter 1, Section 1, the in- 
troduction, and section 2, **Outward Manifestations of Dis- 
ease.’’ The whole matter relating to the outward mani- 
festations of disease was prepared originally from Mayhew, 
Youatt and Walsh, but mostly from Mayhew, page 297, of 


The Horse in the Stable and the Field, Going’s Veter- 
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inary Dictionary and Webster’s Dictionary. That matter 
was clipped from Manning for the Thompson book, but 
edited by Dr. Baker, and portions expunged.”’ 

(Mr. Sypher, plaintiff's counsel, objects to this testi- 
mony, as Dr. Baker has already testified in this matter him- 
self, and this is merely corroborative. ) 

Q. Turn to the next matter in the Thompson book ? 

Ans. I have. no recollection of having had to do with 
any other matter in veterinary of the horse. I will qualify 
that by saying that in Graduation of Doses, I did furnish 
Dr. Baker with the clipping from Law’s Farmer’s Veteri- 
nary Adviser. 

Q. Turn to that in the manuscript? 

Ans. It occurs on folio 18 of the manuscript, and page 
238 of the Thompson book. There is no question about 
this matter, I think. The clipping is from the Farmer’s 
Veterinary Adviser, by Law. I will say in general terms 
that I have a very distinct recollection that nothing further 
in veterinary, relating to horses, is by me. I am more than 
confident of that. 
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At this point I adjourned the further taking of deposi- 
tions until to-morrow, Thursday, Thursday, October 11, 
1883. 


Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Thursday, 
October 11, 1883, as follows: 


JONATHAN PERIAM, 


In continuation of his direct examination, further testified, 
as follows: 

By Mr. Kerr: 

Q. What paper is that which you hold in your hands? 

Ans. These are notes that I made, relating to the manu- 
script as sent to me. I went over the manuscript, after first 
sorting it, to identify the original matter and the clipped 
matter, and I put in this memorandum whatever occurred to 
me relating to the subject, and which I obtained from in- 
vestigation. I have also made ‘memoranda of the pages of 
the Thompson book, in which the matter in the manuscript 
is printed, and of the authorities that I consulted in the 
preparation of the book. 

(The witness desires to use these memoranda in giving 
his testimony, tv which counsel for plaintiff does not 
object. ) 

Q. Beginning with the part of the book on cattle, state 
how. you prepared the matter contained in that part of the 
book? 

Ans. This is Part III, chapter 1, on cattle, and the mat- 
ter was prepared, as was that of the horse, from my own 
experience, from reading and consultation of what I consid- 
ered the best authorities on the subject. 

Q. Take the first passage that you find marked in the 
book ? 
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Ans. Page 500, section 9, Irish cattle; this seems to be 
a literal transcript from Youatt and Martin, on The Breeds 


14 and Diseases of Cattle. 
1481 (Mr. Kerr, defendant’s counsel, offers in evidence this 
book, Youatt and Martin on The Breeds and Diseases of 
Cattle, which is marked ‘‘Exhibit Periam N.’’ ) 

Q. ‘Turn to Youatt and Martin on The Breeds and Dis- 
uases of Cattle, and state from what part of the book that 
was taken ? 

Ans. It is literal, so far as marked, from Youatt and 
Martin on The Breeds and Diseases of Cattle, page 77. The 
quotation begins in the second paragraph of section 9, at the 
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word ‘‘them,’’ where I say, ‘“*Mr. Youatt says of them,”’ 

1482 and it ends at the word ‘‘excellent;’’ then I add, **The Cow 
of Kerry is said to be a favorable specimen of them ;’’ Mr. 
Youatt says, **The Cow of Kerry, a portrait. of which is 
here presented, is a favorable specimen of them.”’ 

Q. Is that the identical book which you used in prepar- 

ing this matter? 

Ans. Yessir, this is the book tliat I used, so far as it is 
unmutilated. This is the edition of 1854. 

Q. Turn tothe manuscript and state how it appears in 

4 the manuscript? 

1483. Ans. It appears in the manuscript on folio 15, as_ being 
a clipping from the book marked **Exhibit Periam N,’’ my 
copy of Youatt, and Martin on the Breeds and Diseases of 
Cattle. 

Q. Proceed now to account for the remainder of what 
you have examined and have in those memoranda of 
yours? 

Ans. The next thing that I find is on pages 501 and 502. 
They are book extracts from Youatt and Martin on the 
Breeds and Diseases of Cattle. and newspaper clippings. I 

1484 find on pages 501 and 502 of the Thompson book, in rela- 

tion to Highland cattle, an extract from Youatt and Martin, 
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commencing ‘thardy, and easily fed,’’ and ending ‘‘superior 
price in every market,’’ the latter words ending the para- 
graph. Everything from page 12 to page 25 is gone from 
this copy of mine of Youatt and Martin. I presume I re- 


moved those pages myself, Ithink I can state distinetly 


from the clippings on the manuscript that it is from my 
copy of Youatt and Martin, from the age of the paper and 
the general appearance of it. There is no doubt in my 
mind in regard to it. It appears on folio 17 of the manu- 
script, Part IIIT, Chapter 1, section 10. The second chapter 
on page 502, section 10, contaias a newspaper clipping re- 
lating to the same matter. It appears on the manuscript 
on folio 17, 1s a newspaper clipping, and commences (say- 
ing nothing about what is taken out or corrections ) with the 
word **summarized,’’ and ends with the word ‘*constitu- 
tion,’’? on page 502 of the Thompson book. The quotation 


ends the paragraph and commences near the latter end of. 


the first line of the paragraph ; in fact, with the last word. 
Section 11 is Swiss Cattle, on page 502 of the Thompson 
book. I finda quotation there from a newspaper clipping, 
commencing at the word ‘‘robust,’’ in section 11, and end- 
ing. with the word ‘‘cheese,’” which closes the section. The 
clipping appears on the manuscript of folio 18. Section 12, 
page 503, of the Thompson book is Dutch Cattle. Section 
12 was prepared by myself, a portion of it being an extract 
from the Ohio Agricultural Report of 1865. It is credited 
to Mr. Clippard. I have not got that book; I have 
looked for it and cannot find it. I have the pages desig- 
nated on the margin as 26 and 27, and I presume that is cor- 
rect. 

(Mr. Kerr, defendant’s counsel, asks consent to produce 
any books mentioned in the testimony in this case as having 
been used in the preparation of the manuscript for the 
Thompson book, and not already produced. ) 

(Mr. Sypher, plaintiff's counsel, replies that counsel for 
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defendant may prodace any books hereafter that have been 
mentioned or may be mentioned in the testimony, as being 
the identical copies of the books used by the authorities in 
compiling matter for the Thompson book, upon condition 
that due notice be given to him, and an opportunity to ex- 
amine such books, with the stipulation on the part of coun- 
sel for defendant, that he will produce the witnesses for 
cross-examination at the request of counsel for plaintiff 
upon such books hereafter produced, and not present during 
the examination. ) 

The Witness: This is a literal transcript. I should like 
to qualify my answer by saying, I do not know that I have 
looked for that book, because at the time I sent these books 
down I had no thought of it. I will say that I think I have 
it, but Iam not positive. I know there are one or two of 
this series of volumes gone. 

Q. Did you use any other book in preparing that? 

_ Ans. No sir. 

Q. Turn tothe manuscript and state how it. appears 
there? 

Ans. I find part of folio 19 gone; it seems to bea 
printer’s clip. The next folio is 20, and the preceding one 
is 18. That is the place in the manuscript where it should 
have been. The top of the folio is here; it is 19, and it is 
cut just below the line that relates to the Ohio Board of 
Agriculture, and seems to have commenced with the clip- 
ping. On page 504 of the Thompson book, a part of 
section 13 and a part of section 14. In the last portion of 
section 13 I find an extract from Youatt, commencing with 
the word ‘‘almost,”’ and ending with the word ‘*Highlands,”’ 


finishing that section. 

Q. How does it appear in the manuscript? 

Ans. It appears in the manuscript as being credited to 
Youatt in his History of British Cattle. It says that, ‘In 
almost,’’ &c. In the manuscript it is partially written, and 


the extract is from my copy of Youatt and Martin, Exhibit 
Periam N, page 10, section 14 of the Thompson book, The 
Wild Cattle of England, on page 504. I find an extract 
there that looks like as if it were from Youatt and Martin, 
commencing with the words in the second paragraph, ‘*The 
Wild Breed,’’ and ending on page 505 with the words 
‘‘gore it to death,’’ three paragraphs. The entire extract 
is from page 12 of Youatt and Martin. It was clipped from 
Exhibit Periam N. Page 505 of the Thompson book, 
section 12, commencing with the words ‘*The Long Horns,”’ 
and ending on page 507 with the words ‘neighboring 
country,’ is an extract clipped from Youatt and Martin, 
pages 13 and 14. That closes the chapter. The next is 
chapter 2, Structure of the Ox. The first excerpt that I 
find is in Chapter 2 of Part III, on page 508 of the Thomp- 
son book. I find there is an extract that I think is from 
Tusser. My recollection is that it was written in sixteen 
hundred and something. it is poetry. My recollection of 
it is that it occurs in Dickson, a work that I used to have, 
but which was lent and never returned. The extract is 
from the Manning book, and was taken by me from the 
original authority in preparing the Manning book. The 
next matter that I find relates to the Skeleton of the Ox. 
It is section 3, chapter 2, page 509 of the Thompson book. 
I find nothing in the manuscript from folio 4 to folio 7, but 
I will say in relation to that that, it was probably clipped 
from the Manning book, having been originally prepared by 
me for the Manning book, but correeted for this one. The 
next one that I find is on page 511 of the Thompson book, 
section 4. I find by referring to the manuscript that in 
relation to the Dissection of the Head of the Ox, the ex- 
planatory mutter is clipped from the Manning Book, -com- 
mencing with ‘*molars’’ and ending with ‘‘incisor teeth,’’ 
three lines. It relates entirely to the technical matter by 
letters corresponding with the letters in the cut. The 
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original references that were made in preparing that were 
from Youatt and Martin. That matter will be found on 
page 144 running to page 145 of Youatt and Martin, Exhibit 
Periam N. The balance of the matter that is contained in 
that paragraph was written up upon consultation of Youatt 
and Martin, and is found on page 153 of that book, I 
think pretty nearly the whole of that matter. It is merely 
technical matter relating to the section of the head of the ox. 
The next thing that I find in the Thompson book is on page 
511, section 5, the second paragraph, the paragraph at the 
bottom, ‘*Where the choice beef lies.’’ That was prepared 
originally for a newspaper, but for the Thompson book, it was 
clipped from the Manning book. The first paragraph of sec- 
tion 5, the part relating to where the choice beef lies, is 
clipped from the Manning book as altered by the editor. In 
that same connection, on the next page, page 512, occurs 
the cut of Short Horn Ox, from the American Herd Book, 
and the explanation of the figures is clipped from the Man- 
ning book. The original source of that is the first volume 
of the American Herd Book, which I have not got. The 
next thing thatI find is on pages 513,514 and 515 of the 
Thompson book, except the last paragraph, which ends the 
chapter, that is section 7. Without knowing distinctly and con- 
fidently about it,my impression is that that whole matter relat- 
ingto the age of cattle was re-edited by me from the Manning 
book for the Thompson book. That is my recollection, and 
I arrived at that from the fact that in my investigations the 
whole matter is old ; it is from Youatt and Martin, and every 
person who has written since have followed them. 

Q. Was it clipped or re-written ? 

Aus. I cannot tell now, because I have nothing to in- 
dicate by the eye which it was. 

Q. Can you tell by referring to the manuscript? 

Ans. No sir, I do not find it here. Folio 14 is the last 
folio in the manuscript, and I find there in my handwriting, 
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‘Insert chart of cattle:’’ the chart of cattle I have no rec- 
ollection of having anything to do with for the Thompson 
book. The next thing that I find is on page 521 of the 
Thompson book, section 12 of chapter 3. I will take what 
mutter there is in sections 12, 13 and 14, and state in re- 
gard to it. Tecan state confidently that all that matter in 
relation to **Heredity in cattle,’ ‘*Atavism’’ and everything 
that is contained there, is from Stock Breeding, by Miles. 
This is the book that I used, (producing book). 

(Mr. Kerr, defendant’s counsel, offers this book in evi- 
dence, Stock Breeding, by Miles, which ts marked ‘* Exhibit 
Periam O.’”) : 

The witness: I find the extracted mutter in sections 12, 
13 and 14 clipped from this book, Exhibit Periam O. I 
have not indicated the page from which it is taken. I con- 
sult Miles whenever I want anything of this kind, for the 
reason that he has compiled the most careful and exhaus- 
tive books that I have ever seen on that special phase of 
physiology. I think I will not qualify what I have said, 
that it is tuken from that source. I now come to chapter 
4. I find nothing of that in any of my books. It appears 
to have been written without any excerpts. The manu- 
script is complete, with the exception of folio 34. That 
mutter was, to the best of my recollection, original ; it is in 
m:tnuscript throughout, and there are no clippings from any 
source. The next mutter is on page 939, section 5, chap- 
ter 5, of the Thompson book. The matter in relation to 
‘‘Bull Hubback,’” commencing after the words, ‘Mr. 
Youatt, says,’’ that extract is from Youatt and Martin, page 
98. It was in a foot note and I did not take the whole of 
the foot note. It is clipped from my copy of Youatt and 
Murtin, Exhibit Periam N, page 98, foot note chapter 2 and 
chapter 3. It is pasted in the manuscript by me at folio 5. 
On page 540 of the Thompson book, section 6, I find an 
extract from Youutt and Martin again, commencing ‘stones 
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3 pounds”’ and ending ‘‘( 2184 pounds ).’’ That was clipped 
by me from Youatt and Martin as it appeares in the manuscript 
on folio 6. The next is page 540, section 7, of the Thomp- 
son book. Ido not find folios 7 and 8 of the manuscript, 
which contained the matter that is printed in this section. 
I think that the matter in section 7 was taken from the 
Manning book until we come down to the first paragraph on 
page 543 of the Thompson book, under the words ‘during 
the years.’’ My recollection of the balance of that is that 
that was extracted from the Manning book, but re-edited or 
re-worked; the balance would cover a portion of section 
7; from page 543 to page 548, my recollectioif is that that 
was taken from Manning, but not literally, that it was re- 
worked, the original authorities having been looked up in 
the working of both books. That is my recollection of the 
whole matter up to section 12 on page 548. The next thing 
that I find is on page 549, section 16, of the Thompson 
book. There is a newspaper excerpt there commencing 
with ‘*were’’ and ending with ‘*conducted experiment,”’ 
rraph, which is shown in the manuscript 
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finishing the para; 
on folio 16. Page 550, sections 16, 17, 18, 19, 20, 21, 22, 
23 and 24 of the Thompson book—this matter was partly 
written and partly clipped. It is on folio 17 of the manu- 
script, the beginning of section 16. This whole matter is 
an extract from Dr. Stevenson on Short Horns. It was 
clipped from newspapers as shown in the manuscript. I 
find a clipping commencing with the word ‘*majestic’’ and 
ending with the word ‘‘out’’?; the word ‘‘out’’ ends the 
section. In section 17 the quotation commences with the 
beginning of the section **The high caste,’’ and ends with 
the words ‘‘almost invariably.’’ This is also a clipping 
from a newspaper as it-appears in the manuscript. Section 
18, a clipping from a newspaper as it appears in the manu- 
script commences with the words **The neck,’’ and ends with 
the word ‘‘overlooked.’” Section 19 is an extract from the 
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Manning book, commencing ‘be straight,’’ and ending with 
the words ‘‘nearly a square.’’ The remainder of this see- 
tion is written in manuscript. Section 20 is a clipping from 
a newspaper as shown by the manuscript, commencing with 
the words ‘‘set on legs,’’ and ending with the word ‘‘weak- 
ness.’” -Section 21 is a clipping from a newspaper as ap- 
pears in the manuscript, commencing with the words **The 
loin,’’ and ending with the words *‘the animal’s back,’’ on 
folio 19 of the manuscript. Section 22 is a clipping from 
the Manning book commencing with the words, ‘*The ani- 
mal broad,’’ and ending with the words ‘and inconvenient 
at least,’’ as found in the manuscript of folio 19. Seetion 
23 is a clipping from the Manning book, commencing with 
the words ‘*A broad back,’ and ending with the words ‘**con- 
venient attachment,’’ on folio 19 of the manuscript. I 
now reaeh folio 20, section 24... That is a clipping from 
the Manning book, commencing with the words, -*The ribs,” 
and ending with the words ‘‘the ease.’’ Section 25 is also 
a clipping from the Manning book, containing erasures and 
alterations; it is folio 20 of the manuscript. Folio 21 of 
the munuscript is missing. Folio 22, section 29, is a clip- 
ping from the Manning book, commencing with italie ‘*A”’ 
and ending with the word ‘‘numbers.’’ The remainder of 
the section is written; it relates to the illustration of the cut 
by letters. Folio 22 ends the folios of the manuseript of 
this chapter that I have found. Section 30, pages 554, 
555, 556 and 557—that matter was taken from the Ameri- 
can Herd Book, Volume I. I do not find the copy of this ; 
it follows section 29. 

Q. What bas become of the book from which it was 
tuken ? 

Ans. It was given away to a friend seven or eight years 
ago. This matter was taken from the American Herd 
Book, out of the library of the Prairie Farmer, a news- 
pauper. 
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Q. Did you use the Manning book in preparing that 
matter ? 

1509. Ans. Icannot say; it is quite pussible that I did, if the 
matter is the same. 

Q. Go on with the next matter? 

Ans. Chapter 6, page 558, section 3—section 3 was 
written by me; the quotations therein were from Youatt and 
Martin, I think page 139. The manuscript is intact; there 
is no clipped matter in it. I did not use any other book. 
Section 4—the quotation contained in this section is a news- 
paper clipping, as appears by the manuscript on folio 5. 
Section 5 was written by me. Section 6 is a newspaper 

1510 clipping, as appears on the manuscript, folio 8. I wish to 
amend that, by saying that the whole of section 6 is @ot a 
clipping, and what is not a clipping is original matter. Sec- 
tion 9, page 563—this matter was taken from the- Ohio 
Agricultural Report; I cannot now designate the Report 
that it was taken from, but I think it was the 1865 Report. 
The quotation is literal, and I think the authority is lost. 
In looking at the manuscript, I find that folios 12, 13 and 16 
are gone, which brings me to section 17. In looking fur- 
ther, I find matter from Hazard in section 16. I have not 

1511 got that book here ; it is gone; I recollect of its being mu- 
tilated ; it was a pamphlet. Section 17 is written by me, 
and the manuscript is here; also section 18. Section 19, 
when we come to the table ‘*Scale of Points,’’ that was 
taken from the Royal Agricultural and Horticultural Society 
of Jersey, a publication, as adopted by the American Jersey 
Cattle Club of 1878. 

Q. Have you that book? 

Ans. Yes sir; it is found on pages 11 and 12 of that 
book (producing same). 

1512. (Mr. Kerr, defendant’s counsel, offers in evidence this 
book, the Royal Agricultural and Horticultural Society of 
Jersey, which is marked, ‘*Exhibit Periam P.’’) 
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The witness: I wish to amend what I have just said, by 
saying that cows and heifers occurs first, and that occurs in 
the book on page 11. The title of the book is, *‘American 
Jersey Cattle Club Prize Essays, 1878.’’ This is the identi- 
cal book that I used in preparing this matter. It extends 
to page 573 of the Thompson book, and goes to the middle 
of page 12 of this book, **Exhibit Periam P.’’ I find the 
manuscript of folio 21 gone, a portion of folio 22 is here, 
and folios 23 and 24 are gone. That would bring us to sec- 
tion 24. The first four paragraphs of section 20 are origi- 
nal with myself. My recollection is that paragraph 5 which 
contains the words ‘‘to which we add,’’ and paragraphs 6 
and 7 of the same section were taken from American Jersey 
Catthe Club Prize Essays, 1878, ‘‘Exhibit Periam P,’’ but I 
um not sure whether that is not an interpolation of my own, 
because the word ‘‘pedigree’’ is used, and I don’t think they 
cared very much about pedigrees until very lately. The last 
paragraph is from Dr. Sturtevant; that is contained in one 
of the Ohio Agricultural Reports. I now come to section 
21, commencing at the words ‘‘Articles’’ and ‘* Points’’ in 
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the table, it being a scale of points for Jersey bulls. That 


is taken from the same volume of the American Jersey Cat- 
tle Club Prize Essays, previously mentioned, pages 10 and 
11. I wish to amend my answer in relation to section 20. 
I said that the first part of it was original, and the summing 
up of the matter in relation to cows, the first three para- 
graphs I find are literal from the American Jersey Cattle 
Club Prize Essays heretofore mentioned. This part, ‘to 
which we add, one point must be added for pedigree on 
male side, and one point must be added for pedigree on fe- 
mule side,’’ is original with myself, and for the reasons 
stated heretofore. Section 22, page 575 of the Thompson 
book, that matter was made up from the American Jersey 
Cattle Club Prize Essays, page 13. 
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Q. Did you use any other book in preparing that 
matter ? 

Ans. No sir, I have no recollection of using any other 
book. This isthe book that I worked from, and the only 
copy of the book that I ever owned (referring to ‘Exhibit 


‘Periam P.’’) Page 576, section 23 of the Thompson book, 
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in relation to that I cannot be positive, except that the mat- 
ter is from Dr. Sturtevant, and I think is contained in the 
volume previously mentioned of the Ohio Agricultural Re- 
ports for the year 1865. That article in relation to all this 
kind of matter was published all over the United States 
pretty nearly in very many of the transactions of agricul- 
tural societies. 

Q. Turn tothe manuscript containing that? 

Ans. Folios 23 and 24 of the manuscript, that should 
contain that portion, seem to be gone. Section 24, pages 
576 and 577 of the Thompson book, that was written by me, 
and the manuscript seems to be in tact. Chapter 7, section 
3, page 578 of the Thompson book—the folios where section 
8 ought to occur, I do not find in the manuscript. Section 
3 seems to be a literal transcript from Youatt and Martin, 


quoting from an English writer named Marshall. It is on 


page 29 of the perfect copy of Youatt and Martin. The book 
that I used of Youatt and Martin does not contain it. I 
suppose I cut it out to paste on the manuscript. 

Q. Did you use any other book in preparing that 
matter ? 

Ans. No sir, my authority was Youatt and Martin, 
wherever it related to history. Section 4, page 579, of the 
Thompson book, I see there is un extract in the manuscript, 
on folio 5, which is a clipping from a newspaper, as it ap- 
pears upon the manuscript. Section 5, page 580, is a clip- 
ping from American Cattle, by Allen, except the first part, 
which is written by me. This is the copy of American 
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Cattle, by Allen, which I used, and from which the clipping 
was mude. 

(Mr. Kerr, defendant’s counsel, offers this book in evi- 
dence, American Cattle, by Allen, which is marked, ‘*Ex- 
hibit Periam Q.’’ ) 

The witness: The clipping is from page 71 of that 
book. Section 7, pages 580 and 581, of the Thompson 
book, is clipped from pages 72 and 73 of American Cattle, 
Exhibit Periam Q. Section 8, page 581, of the Thompson 
book, is clipped from American Cattle, by Allen, page 
73. Section 9, page 581, is clipped from the same book, 
page 73. Section 10, page 581, is clipped from pages 73 
and 74 ofthe same book, as appears by the manuscript. 1 
how come to section 13, page 583, of the Thompson book; 
that was clipped from the Manning book. Section 15, pa- 
ges 583 and 584, of the Thompson book—folios 12 and 13 
of the manuscript are missing. I find on folio 11 written 
matter in relation to section 15, to the extent of half a 
page, and then folios 12 and 13 are gone. That was taken 
from the Mark Lane Express, a periodical, which I have 
not got. My recollection is that it was in the issues of 
1878 and 1879, and put in for the reason that it was describ- 
ing the superior qualities of the Herefords, as compared 
with the Short Horns. 

Q. What have you done with the original ? 

Ans. It was thrown away. I think I used the Mark 
Lane Express in preparing this matter for the Thompson 
book. Section 16 is matter that seems to have been clipped 
from the Agricultural Gazette, of London, and from the 
Chamber of Agriculture Journal, of London. It relates to 
the same matter. The manuscript is gone, as I have stated 
before. Section 17 is all that remains, and it closes these 
newspaper quotations. 

Q. Did you use these papers in preparing the Thompson 
book, according to the best of your recollection ? 


1520 


922 


446 


Ans. Yes sir, I used those journals. 
Q. Do you know what has become of them? 
as Ans. No sir; my habit is, when I make a clipping 
. No sir; my hi S, 3 pping, 
never to keep the journal. 
1523 Q. Did you make this clipping for the Manning or the 
Thompson book ? 

Ans. I cannot tell now. My plan in the Manning book 
was to have the matter copied, and in the Thompson book 
my regular course was to paste in wherever I could get the 
matter soto do. Page 588, chapter 8, section 6, of the 
Thompson book, commencing with the second paragraph in 
the section, that matter is clipped from the Manning book, 
running through the section, or it seems to be-; and in sec- 
tion 7, pages 588 aud 4589, the clipping extends to the 

1594 words, ‘‘running on to the neck.’’ That is all that remains 
of that manuscript. The presumption is that section 7 was 
clipped from the Manning book. It is a literal transcript 
from Youatt and Martin, with the exception of the errors 
which are in the statement. I do not find in the manuscript 
sections 8 and 9; they are missing. Part of folio 9 of the 
manuscript is gone. I come now to section 10, that is not 

questioned in any way. It is manuscript prepared by me 

A in my own handwriting. Sections 11, 12 and 13 are clipped 
from American Cattle by Allen, Exhibit Periam Q, with the 

1595 exception of the manner in which it is edited. It is from 
pages 57 and 98 of that book. The next is section 17, page 
593 of the Thompson book, folio 15 of the manuscript contain- 
ing a portion of section 17 is gone. I cannot say how that 
was made up ; the matter is in quotation marks. Section 19, 
Glamorgan Cattle, there is no question about that. That 
ends the chapter. I now come to chapter 9. I find matter 
marked extracted in section 2, ‘*Galloways.’’ The quota- 
tion was taken from Youatt and Martin,my own copy, Exhibit 
Periam N, page 69. It was all clipped, except a part written 

1526 by me. The manuscript is here with the clipping. Sections 
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3, 4, 5 and 6, page 598 of the Thompson book, were clipped 
from American Cattle, by Allen. The manuscript is here, 
and the clipping is from Allen without any doubt. The 
page of the book is not here. Section 8, Polled Angus Cat- 
tle, the first part is manuseript prepared by me, the second 
part is a page clipped from Youatt and Martin, as appears by 
the manuscript. That seems to be all in that chapter. 
Section 10 is clipped from the same source. Section 11 is 
manuscript prepared by me for the Thompson book. Chap- 
ter 10, page 603, section 2, is a clipping from American 
Cattle, by Allen, as appears by the manuscript. Sections 3 
and 4 are the same. Section 5 is a clipping from Youatt 
and Martin ; the manuscript shows the clipping. Section 7 
s a clipping from American Cattle, by Allen, as shown in the 
manuscript. There can be hardly any mistake about that 
being Allen’s print. Section 8 from the words ‘*head small’’ 
to the words ‘‘well proportioned’’ is a clipping from the 
Manning book. Seetions 10 and 11 appear to have been 


taken from Dr. Sturtevant. I find nothing in the manuscript 


but the introduction. I do not know where I clipped it 
from positively. I find no further manuscript folios in that 
chapter. Sections 13, 14, 15, 16, 17, 18 and 19 appear to 
be the points of the Ayrshire Cow as given by the Ayrshire 
Agricultural Society and the New York State Agricultural 
Society. I have no recollection in relationto where I pro- 
cured it from. I will amend that statement by saying, that 
the clipping was undoubtedly taken from pages 293 to 269 of 
the Ohio Agricultural Report for 1882, between pages 62 
and 69. 

(Mr. Kerr, defendegnt’s counsel, offers this book in evi- 
dence, The Ohio Agricultural Report for 1872, which is 
marked, ‘*Exhibit Periam R.’’ ) 

Q. Was that clipped for the Thompson book? 

Ans. I cannot state positively whether it was clipped for 
the Thompson book, but I can state nearly positively that it 
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was. I come now to chapter 11, page 614, section 3; that 
matter was taken from the Agriculture of Massachusetts, by 
4 C. L. Flint, of 1873 and 1874, pages 125 and 126. 
(Mr. Kerr, defendant’s counsel, offers this book m evi- 
1530 dence, Agriculture of Massachusetts, by C. L. Flint, for 
1873 and 1874, which is marked, ‘*Exhibit Periam 8S.’’ ) 
The witness: I see my marks on the book to which I 
refer. This is either the book that I used in preparing this 
matter for the Thompson book, or the reference that I 
wentto. This is the only book that I used in reference to 
this matter. 
Q. Were those marks made in preparing matter for the 
\4 Thompson book ? 
Ans. That [ cannot tell you. I will say now, in relation 
1531 to that matter, that it undoubtedly was the book that I re- 
ferred to, if what occurs to me is shown to be correct after 
examing the book. Ithink I might include in that the 
whole matter from section 3 to section 8, both inclusive, for 
the reason that my examination seems to point that way, 
and for the reason that I find corrections in this matter in 
the Thompson book. Section 9, page 616, the first portion 
of section 9, except the introduction, is taken from page 129 
of Agriculture of Massachusetts, by Flint, 1873 and 1874; 
it would be the appendix. The latter portion of section 
1532 9 appears to have been taken from the Report of the Ohio 
Board of Agriculture, of 1872. Section 10 seems to have 
. been taken from the same source. Section 11 is presum- 
ably from the same source ; of course, I cannot speak con- 
fidently except from recollection. Section 13, ‘*Yields of 
milk,’’ isfrom that reportalso. Section 13, **Feeding quali- 
ties,’’ is contained on page 234 of the same book, the Report 
of the Ohio Board of Agriculture, of 1872. Section 16, page 
619, there is aclippin& from Manning there, commencing at 
the word ‘*somewhere,’’ and ending with the words ‘‘when- 
1533 ever known.”’ Folio 13 of the manuscript seems to be gone. 
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The manuscript of section 17 seemsto be gone. Section 18 
is a clipping from the Dutch Friesian Herd Book, pages 21 
and 22. Section 19, a portion of this, all that matter 
which relates to figures, is clipped from the Manning book ; 
chapter 12, section 15, page 630, there I tind a newspaper 
clipping. Section 16 is a newspaper clipping, interpolated 
aus shown in the manuscript. Section 17 is thesame. See- 
tion 18 is partly a newspaper clipping and partly written. 
Section 19 is partly clipped from a newspaper and partly 
written. Section 20 is clipped from a newspaper. There 
is nothing questioned in that whole chapter. 

Q. Who prepared the manuscript of chapter 12? 

Ans. I did, for the Thompson book. Chapter 13, page 


637, of the Thompson book, portions of sections 9, 10 and 


ll are newspaper clippings, as appears by the manuscript. 
The next is chapter 14; there is no extracted matter in that. 

Q. Was it prepared by you for the 'Fhompson book? ©. 

Ans. Yessir. Chapter 15, there is no extracted mat- 
ter in that; the manuscript is complete, and was prepared by 
me for the Thompson book. Iwill qualify that by saying 
that the manuscript is measurably complete; there is a small 
slice off folio 64. I do not know whether it is cut or not, 
but it, would not. contain more than three or four lines. 
It may be called complete. Chapter .16, that is intact, and 
was prepared by me for the Thompson book. Chapter 17, 
I see no mark questioning anything in that in either of the 
books, and the manuscript seems to be intact as prepared 
by me for the Thompson book. It was written by me; of 
course, I have nothing to do with the editing of it; I did 
not edit the book. Chapter 18, page 075, section 1, isa 
clipping, from a newspaper. Section 2 is clippings from 
newspapers and written matter. In section 4 there isa clip- 
ping from the Manning book explaining a cut, the balance 
being written. In section 6 there is a clipping from the 
Manning book describing the Cooley Creamer, origmally 
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given me by Mr. Boyd, proprietor of the Cooley Creamery 


System in Chicago. In section 17 there is a newspaper 


clipping, as shown in the manuscript; the matter was pre- 
pared by me for the Thompson book; I find the chapter 
incomplete in the manuscript as to its folios. Folios 13, 
14 and 15 are gone; that applies, I think, to sections 15 
and 16. My recollection is that that matter in relation to 
dairy was taken from the Transactions of the North West- 
ern Dairymen’s Association, and was clipped out and placed 
in here. I can say positively that it does apply to that. 
This finishes Part III. 

Q. Please examine the manuscript of Part IV, Diseases 
of Cattle, and state what part of it was prepared by you? 


Ans. Chapter 2, section 1, from folio 6 of the manu- _ 


script, including a portion of folio 6, the article ‘*«Contagious 
pleuro-pneumonia,’’ was prepared for the Thompson book 
by myself from original sources. Section 2, chapter 2, 
Rinder-pest, folios 11 to 15, including a portion of 15, was 
written by me for the Thompson book, and was prepared by 
an examination of the original authorities. 

Q. Did you use the Manning boek? 

Ans. No sir, the article was prepared from English 
authorities, I cannot now fell from where. Section 3, same 
chapter, folios 19, 20, 21 and 22 inclusive, excepting three 
lines in folio 21, were written by me, my recollection is 
from Dr. Detmers, United States Government Agent in 
Scientific Investigation of Epidemic and Contagious Diseases, 
and who has been such for years. That is all that I find in 
chapter 2 as my own. 

Q. After having prepared that matter, which I believe 
is under the head of veterinary, what did you do with it? 

Ans. I gave it to Dr. Baker for examination and such 
disposition as he might chose to make of it. I will state 
that I wrote these matters at his request, for the reason 
that he was so pressed for time, and being matters that ea 
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had become quite conversant with. Chapter 3 was not pre- 
pared by me; it was prepared by Dr. Baker, without any 
doubt. There is no matter of mine in chapter 4; it was 
undoubtedly prepared by Dr. Baker ; it is in his manuscript. 
There is nothing of mine in chapter 5; it was prepared by 
Dr. Baker. There is nothing of mine in chapter 6; it was 
prepared by Dr. Baker. There is nothing of mine in chap- 
ter 7; it was prepared by Dr. Baker. Chapter 8, sections 
1, 2, 3, 4, 5,6 and 7 were prepared by myself, submitted 
to Dr. Baker, and by him altered and arranged for the 
Thompson book. Chapter 9, section 3, a portion of it was 
prepared by me; there seems to be a folio gone ; my matter 
was gone over by Dr. Baker, and so changed that I could 
not tell who wrote it. I refer to the last paragraph of sec- 
tion 3, which relates to the prescriptive portion of it, matter 
which I seldom touch. The remainder of the chapter Dr. 
Baker prepared. In chapter 10, sections 1, 2, 3, 4 and 5 
were written by myself. The prescriptive parts were 
viven to Dr. Baker, and his alterations and interlineations 
are found all through the matter. The portion relating to 
Ring-worm, section 6, I do not find in this matter; it makes 
ubout one folio. Chapter 11 was prepared by Dr. Baker. 
Chapter 12—I find nothing in this chapter prepared by me. 
Chapter 13—I find nothing in this chapter prepared by me. 
I find nothing in chapter 14 prepared by me. Part V, 
Swine. Sections 1,2, 3 and 4, there is no question about 
any of those. That is all manuscript prepared by me for 
the Thompson book. Section 5, page 793—on folio 6 of 
the manuscript, I find a newspaper clipping relating to ‘‘The 
Dentition of the Hog.’’ That appears by the manuscript. 
It appears on page 793 of the Thompson book, beginning 
with the words ‘‘or tenth day,’’ and ending with the words 
‘‘the permanent dentition.’” The authority is Furstenburg. 
The newspaper clipping is as I placed it there in preparing 


1541 


1542 


1 


~ 


ft ag 


weeny 


Sess 


i 
¥ 
ie 
| 
if 
i 
4 


— 


1544 


1545 


1546 


Loa? 


the matter. Section 6, the manuscript is complete as pre. 
pared by me. Section 7, the manuscript was prepared by 
myself for the Thompson book. In section 8 there is a 
table clipped ; I cannot give the authority ; it is in one of 
the United States Reports. The clipping is attached to the 
manuscript as placed there by me and as folded by me, ap- 
pears in the Thompson book. Chapter 2, section 4, on 
folio 6 of the manuscript, I find three lines from the Man- 
ning book. On section 5, folio 8, of the manuscript, I find 
twelve lines from Manning. In section 10 I find a news- 
paper clipping, commencing ‘‘shortness of the face’’ and 
ending ‘‘black hairs.’’ I also find another clipping, com- 
mencing ‘*‘this breed,’’ and ending ‘‘cubic in form,’’ that is 
on folio 12. American Breeds should be section 11 ; it is see- 
tion 14 in the manuscript. The whole of it is in writing. 
Section 12, folio 14, there is a newspaper clipping there, as 
appears by the manuscript. Section 13, on folio 15 of the 
manuscript, I find a newspaper clipping, as appears in the 
manuscript. On folio 17, section 14, there is a newspaper 
clipping. Section 15, the latter part of this is a newspaper 
clipping, the rest of the manuscript is in writing as prepared 
by me. Chapter 3, the manuscript throughout is intact, 
and written by myself. Chapter 4, the manuscript is in- 
tact, and is written by me throughout. 


At this point [ adjourned the further taking of this testi- 
mony until Friday, October 12, 1883. 


Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Friday, Octo- 
ber 12, 1883, as follows: 


JONATHAN PERIAM, 


In continuation of his direct examination, further testified, 
as follows: 


By Mr. Kerr: 


Q. Turn to Part VII, Sheep and Sheep Husbandry, 
page 847 of the Thompson book, and state if you prepared 
that matter? 

' Ans. Yes sir, I prepared the matter for that chapter. 

Q. State how you prepared it, beginning with section 1? 

Ans. In section 1, I find about four lines from the Man- 
ning book. The authority is one of the Reports of the 
United States Department of Agriculture. I cannot state 
the year, and I do not know whether I have got the book or 
not. I see it is credited to that work, for the year 1861, page 
149, and I think that is correct; it relates to the species of: 
sheep. Section 2, there are five lines clipped from the 
Manning book, and taken from the same authority, relating 
to the species of sheep. Section 3, page 848, of the 
Thompson boqk, the manuscript between folio 3 and folio 
8 is made up of pieces that look like the printers takes; it 
consists of one sheet and four pieces of sheets, that is, it is 
mutilated. ‘The matter in section 3 is principally from 
Youatt' on Sheep. It is on page 57 of that book. I do not 
find that book here, and I cannot identify that matter from 
anything that I have here. 

Q. In preparing the matter for the Thompson book do 
you know from what you took it? 

Ans. I cannot say now where the clipping came from, or 
whether it was a clipping or was written out. I should 
judge that it was written, from the fact that I see here 
expressions of my own. All this matter in relation to sheep 
was worked from Youatt. There is no other authority on 
sheep that is reliable. | 

Q. Did you prepare this matter for the Manning book 
originally ? 

Ans. I did; I prepared this portion of the Manning 
book. 
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Q. Do you know whether you used the Manning book 
in preparing this for the Thonapson book ? 

Ans. I cannot say whether I did or not; I think I stated 
in the beginning of my testimony that I used the Manning 
book simply as a work of reference, as I used other books, 
but not to so great a degree. 

Q. Proceed with the next section ? 

Aus. The next section is section 4. I will state that the 
last section referred to, section 4, is simply the scientific 
wd explanatory names of the skull of a polled sheep, as 
section 3 was the anatomy of the sheep generally. It is 
almost purely scientific, and relates to the figuring and 
lettering of the cuts. I would also state that the authorities 
which I consulted in relation to anatomy, throughout the 
book, were Hawkins and Stubb. I consulted them as being 
absolutely correct, more to verify Youatt than anything 
else. My recollection of sections 3 and 4, of course, can- 
not be close, because I have nothing to indicate exactly how 
the matter was made up, except as I have stated. 

Q. Look at the last two lines oh page 848 of the 
Thompson book, beginning ‘‘the two first bones of the 
foot ?”’ 

Ans. That is probably a transposition. I am quite apt 
to say ‘‘two first’’ for “‘first two;’’ indeed, I am more apt 
to say the former than the latter, ahd in transcribing it 
would be a very natural error for me to make. 

Q. You do not remember whether you transcribed it or 
clipped it from the Manning book? 

Ans. No sir, I cannot tell now, I have nothing to indi- 
cate. 

By Mr. Sypher: 

Q. If you found the same error in the Manning book 
that you find in this book, would that indicate anything? 

Ans. I should think it might. I should think the infers 
ence would be natural. 
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By Mr. Kerr (resuming) : 

Q. What inference would you derive from the fact that 
the error appears in both books? 

Ans. The inference with me would be, that in writing 
upon the same subject twice, and in transcribing purely) 1954 
scientific matter, I might make that very error, and might. 
make it every time, just as in making erasures from a clip-: 
ping relating to scientific matter, it would be a very naturab 
thing for me to strike out everything that I considered not) 
entirely in connection with the subject I was treating of. TP . >; 
should be very apt to do it twice in the same way. 

Q. Proceed with the next? } 

Ans. Section 5, page 850, there is no manuscript here 
in relation to section 5 ; there is some manuscript relating to: 


section 4, 1555 © 


Q. Have you any recollection when you prepared that,. 
or from what you procured it? 

Ans. As it seems to be taken directly from Youatt, it 
would seem that Youatt is the source. 

Q. Have you any distinct recollection where you took , °* 
it from? 

Ans. No sir, I have no distinct recollection. I want to 
qualify that; what I mean to say is, that it was written 
from Youatt, but not literally. It is purely descriptive. 
Section 6, I find a short portion of mahuscript down to 1556 
where it says ‘‘cut.’’ It is in my handwriting. . The balance 
of section 6 is simply the explanation according to the 
letters on the cut. Section 7, is taken from Youatt on 
Sheep, that is, the explanation of the cut is taken from 
there, with erasures; it is not complete as to Youatt, that 
is, it is not literal frém Youatt; there is a portion left out 
that I considered it unnecessary to put in. 

Q. Do you know from what you took it in preparing 
the matter for the Thompson book? 

_ Ans, I think I took it directly from Youatt. 1557 


, MORN AR Rai tines 
sii tad EAL tea Peer Te 


1558 


1559 


1560 


456 


Q. Have you any distinct recollection of it? 
Ans. [have a good, fair recollection that I did so. 

Q. Do you find the manuscript of section 7? 

Ans. I find here in the manuscript a portion of folio 7, 
that seems to relate to page 851, that is the introduction to 
the matter in question, the balance .of the matter being 
simply the explanation to the cut. The manuscript of the 
cut and the explanation I do not find. My impression is 
quite clear in relation to this matter. I see that the word 
‘‘secreted’’ isjused, and: I have scored that and said ‘‘ser- 
rated’’ was. written. I could not make such a mistake as 
that. The wool is not ‘‘secreted.’’ 

Q. By looking at the Manning book, page 734, can you 
recall what it was probably taken from? 

Ans. I know where it was taken from, it was:taken 
from Youatt. 

Q. In preparing it for the Whee book, I mean? 

Ans. The word ‘‘secreted’’ is used in both cases. I 
would be quite confident that that was a typographical er- 
ror of the compositors, in the Manning book; and I would 
be quite as positive that it was a typographical error in the 
Thompson book. My writing is very blind in some cases. 

Q. May you not have clipped this from the Manning 
book ? 

Ans. I wrote that myself, cutting out such portions as I 
did not want. I say I do not know whether I clipped that 
from the Manning book, or whether I wrote it. Section 8, 
the manuscript of this is intact and in my handwriting, as 
prepared by me for the Thompson book. That matter was 
prepared by being written from my own knowledge, and I 
should judge without the consultation of authorities of any 
kind. I make the same answer as to section 9; the same 
as to section 10; the same as to section 11, except that I 
find a newspaper clipping, as appears by the manuscript, on 
folio 13. Sections 12, 13 and 14 relate to the standard for 
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American Merinos, middle wooled sheep and Cotswold 
sheep. This is entirely a newspaper clipping, edited by 
me. That ends the chapter. Chapter 2, section 1, page 
858, of the Thompson book, that manuscript isin my hand- 
writing, and was prepared by me for the Thompson book. 
Section 2 is intact, and was prepared in the same manner. 
Section 3 is intact and was prepared in .the same manner. 
Section 4 is intact and was prepared in the same manner. 
In section 5 there are ten lines clipped from the Manning 
book. Section 6 was prepared by me, and- is in my hand- 
writing, as prepared for the Thompson book. Sections 7, 8 
and 9, I make the same answer in regard to. 

Q. Look at the cut in section 9? 

Ans. It is the cut of a white-faced Highland sheep. 

Q. Are you familiar with sheep? 

Ans. I consider myself quite familiar with them. 

Q. Is that a proper representation of a white-faced 
Highland sheep? 

Ans. Yes sir, it is an especially good representation of 


1562 


the Welsh mountain sheep; the ‘*White-faced High- 


landers,’’ as the Scotch sheep are sometimes called, are 
somewhat different from that, and yet it is not a bad repre- 
sentation of the native mountain sheep. 

Q. What kind of a representation wouid it be of a 
Merino ram? | 

Ans. There is no point of similarity, except the horns, 
and not a good point of similarity there. : 

QQ. What are the characteristics of a Highland sheep? 
Ans. A Highland sheep has a rather long, straight face, 


and it has a very superior combing wool, in fact, the wool of | 


the Welsh sheep is considered so superior that the goods 
manufactured from it are not usually found in the com- 


mercial markets. 
Q. State the outward appearance of the Highland 


sheep ? 
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Ans. They are rather large horned, and a very hardy 
sheep of small size, not so large as the Merinos of the 
present day, nor of forty years ago; their fleece is long, 
white, and rather silky fine wool, quite different from that 
of the Merinos, entirely different from the Spanish 
Merinos, but having some points of similarity with 
the French Merinos, Arambollaix. Section 10 is intact, 
and in my own handwriting, as prepared for the Thomp- 
son book by me. Sections 11 and 12 are the same. Sec- 
tion 13 is partly in my handwriting, and partly newspaper 
clippings, as appears by the manuscript. Section 14 is in 
manuscript, as prepared by me for the Thompson book. 
Sections 15 and 16 are the same. 

Q. Look at the cut in section 16, and state whether or 
not it is a cut representing what it purports to be? 

Ans. Yes sir, that represents the Spanish Merino Sheep. 
I have seen better ones, but that is a very good one. Section 
17, the manuscript of that is in my handwriting, and was 
prepared by me for the Thompson book. Sections 18, 19, 


.20 and 21 are the same. Section 22 is a newspaper clip- 


ping; it is from the Report of the Government of the 
United States, following the Vienna Exhibition. The news- 
paper clipping is here intact. That ends chapter 2. Chap- 
ter d—the manuscript of this chapter is intact. Folios 18, 
19 and 20 of the manuscript are newspaper clippings. 
Folio 24 is newspaper clippings. Folio 25, one-half is news- 
paper clippings. That ends Part VII. Part VIII, Diseases 
of Sheep, page 895 of the Thompson book: The manu- 
script for chapter 1 is in my handwriting, with slight 
emendations and alterations by Dr. Baker, and is intact. 
Chapter 2, folios from 1 to 8 are in my handwriting, pretty 
nearly intact, that is to say, there are very few of Dr. 
Baker’s corrections, almost none. Folio 6} is in the manu- 
script of Dr. Baker. From folio 7 to folio 18, inclusive, 
is in my handwriting, with almost no emendations. Folios 
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19 and 20 are in Dr. Baker’s handwriting. I think ‘the 
chapter is intact. I will say generally that all the matter 
that was prepared by me in relation to veterinary was given 
into Dr. Baker’s hands, and I did not see it from that time 
until the book was published, I believe. I find in this chap~ 1568 
ter, chapter 2, that one folio seems to be gone, which is in 
section 12 in the Thompson book, relating to ‘*Navel IIl,’’ 
and should be folio 21 of the manuscript, ending the chap- 
ter. Part LX, Poultry: Page 913 of the Thompson book ; 
the matter is in my handwriting, until we come to folio 10; 
there I find a newspaper clipping, from folio 10 to folio 14, 
which is in my handwriting. Folio 14, the explanation of 
the Anatomy of the Hen, is clipped from the Manning 
book. Folio 15 ends the chapter. The entire chapter, ex- 
cept as designated, is in my handwriting. Chapter 2, on 5¢9 
folio 3 of the manuscript, there are five lines clipped from 
the Manning book, that is section 3, Gray Dorkings. On 
folio 6, section 7 of the book, there is a clipping of 64 lines 
from the Manning book. Section 8 of the Thompson: book, 
folio 7 of the manuscript, there are three and a half lines 
clipped from the Manning book. Folio 14 of the manuscript 
I do not find; it would contain a portion of section 13 of the 
hook; otherwise the whole matter is in my handwriting in- 
tact. Chapter 3, a portion of folio 4 is gone, which con- 
tains a portion of section 2. In section 4 there is a news- 1579 
paper clipping. The balance of the section is in my hand- 
writing. That was at the bottom of the page, and I over- 
looked it. Folio 7, section 5, contains 34 lines clipped 
from Manning, and ends the chapter. Except the points 
noticed, it is in my handwriting and prepared by me. 
Chapter 4, section 2, folio 4, contains a newspaper clipping. 
Section 3, folio 4, contains a newspaper clipping. Folio 5, 
section 4, contains a newspaper clipping. Section 5, folio 
6, contains a newspaper clipping. Folio 9, section 8, con- 
tains a clipping from the People’s Practical Poultry Book, 1571 
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by Lewis, pages 193 and 194. Chapter 5, page 959, folio 
3, section 2, has nearly three lines of explanatory matter 
clipped from the Manning book. Folios 4, 5 and a part of 
6, are gone; they contain a portion of section 3 and the 
whole of section 4. 
Q. Do you know from what source that matter which 1s 
missing, was-derived ? 
Ans. I cannot tell; it is relegated to Moore’s Rural New 
Yorker, a newspaper, and it must be fully ten years old. 
1972 The name was changed years ago, when Moore went out of 
the concern. In relation to section 4,[ cannot say now whether 
that: was taken from Tegetmeier or from Wright’s Poul- 
try Book... The manuscript of that is gone. Section 5, the 
manuscript of that is intact in my handwriting, as prepared 
by me for the Thompson book. Section 6 is intact in my 
own handwriting. Sections 7, 8 and 9 arethe same. Section 
10, folio 11, contains a table relating to the period of incu- 
bation, &c.; it is a newspaper clipping, as appears by the 
manuscript. I find the manuscript intact. from section 10 
1573 to folio. 204, inclusive. Folios 20b and 20c are in some hand- 
writing, not mine ; I should think that it was Mr. Trueheart’s, 
but Iam not confident, and will not say positively. Folios 
21, 22, 23, 24 and 25 are in my handwriting; and the man- 
uscript which extends in section 18 of the Thompson book, 
down to the side head, ‘*To Scald a Fowl,’’ and including 
the first paragraph of that portion of the section, I find the 
manuscript intact. Beyond that there is no manuscript for 
the remainder of that section, or for sections 19 and 20. 
Part VI,. page 975 of the Thompson book, the manuscript 
1574 is intact and in my handwriting, and was prepared by 
me for the Thompson book. Chapter 7 is intact, and in 
my handwriting and was prepared by me for the Thompson 
book. - Chapter 8, page 987 of the Thompson book, the 
manuscript is intact, is in my handwriting and was prepared 
by me for the Thompson book. Part X, Diseasesof Poultry, 
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page 909 of the Thompson book: Chapter 1, is intact and 

in my handwriting, with the exception of slight imterpola- 
tions by Dr. Baker. It isessentially mine. Part XI, Chapter 

1, page 1007 of the Thompson book, Dogs: The manuscript _ 
for this is intact, is in my handwriting and was prepared by 1975 
me for the Thompson book. Chapter 2, page 1018, section 
9 of the manuscript, folio 13, contains a clipping from some 
work on the Dog, not the Manning book, as shown in the 
manuscript. Folio 15, section 11, contains a clipping from 
upparently the same source, not from the Manning book. 
The manuscript and mattey seem intact, and as prepared by 
me for the Thompson book. Chapter 3, page 1029, folio 

4, of the manuscript is gone. It is a. part of section 1, 
relating to the Pointer. On folio 7 there is a clipping from 
Domesticated Dogs for the Gun. Folio 8 contains a clip- 1576 
ping from the same source. Folio 9 I do not find; that 
would relate to section 4, because section 5 is here, a clip- 

ping. On folio 11, I find a clipping from Stories About 
Dogs, as shown by the manuscript. Folio 12 is a clipping 

from a similar source. Folio 13 contains a clipping from 
presumably the same source, as shown by the manuseript. 

Folio lo contains a clipping, as shown by the manuscript, 

from the same source. Folio 16 contains a clipping from 

the same source, as shown by the manuscript. With the 
exceptions stated, the manuscript seems to be intact. 1577 
Chapter 4, page 1046, of the Thompson book, on folio 8, 

that is a clipping from Stories About Dogs, as appears in the 
manuscript. On folio 10 there is a clipping from the same 
source, as appears from the manuscript. On folio 13 there 

is a clipping from the same source, as shown by the manu- 
script ; itis an English work. On folio 19 there is a clip- 

ping from the same source, as shown by the manuscript. 

On folio 21 there is a clipping from the same source, as 
shown by the manuscript. The manuscript of that chapter 

is intact, as prepared by me for the Thompson book. 1578 
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Chapter 9, page 1060, of the Thompson book, on folio 9, 
there is a clipping from Stories About Dogs, as ‘shown in 
the manuscript. On folio 11 there is a clipping from the 
same source, as shown in the manuscript. On folio 13 
there is a clipping from the same source, without any 
doubt, as shown in the manuscript. On folio 15 there 


is a. clipping presumably from the’ same -source, as — 


as shown inthe manuscript. The manuscript of that chapter 


is intact as prepared by me for the Thompson book, | -Chap- 


6, 1069 of the Thompson book: I find that this chapter be- 


gins with a portion of folio 6, and there is a portion of folio 


64 here; it seems. to be a printer’s scrap, I guess it was 


originally all folio 6. : On folio 8 there is # clipping from: 
Stories About Dogs. On folio 9 there is a clipping from: 


the same source. That ends the chapter. The: manuscript 
of the chapter seems to be intact, with the exception stated. 
I had nothing to do with chapter 7, Diseases of Dogs;: that 


is Dr. Baker’s, and is strictly within his province. He con- 


siders himself an authority on dogs, and I recollect distinetly 
that he stated he wished particularly to write that portion. 
That brings us to Bees, Part XII, chapter 1, page 1093 of 
the Thompson book. ‘The manuscript of that chapter seems 
to be entirely intact, it is entirely in my handwriting and was 


prepared by me for the Thompson book. Chapter 2, page 
1101: that chapter commences with folio 22, folio 21 being’ 


the last page of chapter 1. The manuscript is intact and in 


my handwriting as prepared by me for the Thompson book. - 
Q. -In preparing the matter in the Glossary which was: 


prepared by you, what book did you use? 
. Ans. - I consulted Going especially. - 

Q. Is the copy of Going that you consulted the one marked 
‘*Exhibit Periam D’’ ?. yt 


Ans. I think it is, there are marks of mine in there and'I 
recognize it by the marks on the margins of the pages. 


at 
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Q. ‘Is there any peculiarity about those marks on the 
margin by which you identify them as yours? 

“Ans. I make that check mark different from what most 
people do, I suppose. 

Q. ’ What do those marks in the book indicate? 

Ans. I think that my markings in this book were to indi- 
cate to Dr. Baker matters in it that I considered important 
to bring especially to his attention. That » is my recollection 
of it. 

Q. In preparing that, to what extent did ‘you use the 
Manning book, otherwise than as appears in the manuscript ? 

Ais. Except as it appears in the manuscript, I did not use 
it at‘all. As | alee: 


Q. In preparing the remainder of the manuscript, such as 


was prepared by you, to which your attention has not been 


directed in detail, state how it was done and to what ex- 


tent the Manning book was used? 


Ans.° I don’t know that I understand that question, but 


I think that I have already answered it. The Manning book 
was used by me in the same sense, and only in the same sense 
and relation that I would use any other work in making up 
the matter. When I could not find the matter that I wanted 


and I knew that the matter was precisely the same in the 


Manning book, I would refer to the Manning book. 
‘Q. Is there a great amount of original matter in either 
the Manning or the Thompson book as prepared by you? 


“Ans. I should have to answer that question no. There is. 


matter in’ both books that is original with me. 
Q. To what extent, if any, did you take original matter 
from the’Manning book in preparing the ‘Thiseoete book ? 
“Aus. ‘T have no recollection of having taken original matter 
from the Manning book in anyone case. My principal reason, 


for goitig to the Maniting book was to piece out matter where 
I'could not find the contititation of it, especially in relatiow 
to the cuts I have in a number of instances, probably more 1585 
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than in any other respect, used the Manning book, being 
simply an explanation of scientific terms that is common to 
everybody, that is, the scientific names that are laid down 
in the books. 

Q. Do you remember when you finished work on the 
Thompson book? 

Ans. I donot. 

Q. Could you,by looking at these letters from Mr. Thomp- 
son to you, state about the time that you finished (handing 

1586 letters to the witness ) ? 

Ans. This letter, which I hold in my hand, is dated 5, 16, 
1882, I recognize the letter, and the accompanying bill is the 
bill that Mr. Thompson sent to me, I think, on settlement ; 
showing the balance due on the Thompson book. 

Q. State how you received that bill and letter? 

Ans. I cannot state, my recollection does not serve me 
as to how I received it, but my impression is that it came in 
the natural run of business, having finished the work. 

Q. Did you receive it through the mail? 

1587 Ans. Yes, sir; 1 received it through the mail, as a matter 
of course. 

Q. At about the time it was written ? 

Ans. I should say so; it came to me in regular course of 
mail. 

(Mr. Kerr, defendant's counsel, offers in evidence this 
letter and bill, which are marked, ‘*Exhibit Periam U.”’ ) 

(The witness: This letter is dated 5, 3, 1882, it is from 
Mr. Thompson to myself (referring to another letter). 

Q. How did you receive that? 

1588 Ans. ‘This seems to be in relation to books to be sent. I ; 
will state that Mr. Thompson furnished me a number of 
copies of the work after it was finished, and after that I sent 
to him for more. I received this letter through the mail 

probably within one day of the time it. was written, as my 
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letters came regularly from St. Louis at 2 o’clock the day 
after they were mailed. 

(Mr. Kerr, defendant’s counsel, offers this letter in evi- 
dence, which is marked, ‘‘Exhibit Periam V.’’ ) 

(The witness: This letter (refering to another letter) is 
from Mr. Thompson to me, and is dated St. Louis, 4, 28, 
1881, the ‘1’ is marked off of the year with what looks to 
me to be a ‘*2,’’ at any rate it must have been April 28, 
1882. It isin relation to a letter that I had written-to him 
in regard to the amount that I was to receive for the book. 
I received this letter through the mail.) 

(Mr. Kerr, defendant’s counsel, offers this letter in evi- 
dence, which is marked, ‘‘Exhibit Periam W.’’ ) 

Q, Now, can you state about when the book was finished ? 

Ans. Icannot. I will say this, that the settlement was 
made immediately after the manuscript was put in; a kind 
of a general settlement was made, I drew the money, and 
then, as soon as the book was in type, the balance was paid. 

Q. Do you remember what was paid to you for your 
work on the Thempson book? 

Ans. No sir, I cannot state definitely. : 

Q. Can you, by looking at that bill, state whether or 
not the settlement was made in accordance with the bill 
(referring to Exhibit Periam U)? 

Ans. Yes sir, I can say that the settlement was made in 
accordance with that bill. There is no controversy as to 
the amount, between Mr. Thompson and me. There was 
some little talk between myself and Dr. Baker; Dr. Baker 
did more work than [ thought he did. 

Cross-examination by Mr. Sypher, plaintiff’s counsel. 

(Mr. Sypher, plaintiff’s counsel, calls for the copy of the 


Manning book, from which the witness has stated he made 


clippings in preparing the manuscript for the Thompson 
book. ) 
By Mr. Kerr: 
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Q. Have you the copy of the Manning book which you 
used ? 

Ans. Nosir. 

Q. What was done with it? 

Aus. I have no _ recollection whatever of what I did 
with it. - 

Q. Do you know whether it is lost or destroyed ? 

Ans. It is not in my possession, nor do I know where it 
is. I have no recollection of what became of it. 

1593 ®. Will you make diligent search for it? 

Ans. I will, and if I find it I will produce it. 

By Mr. Sypher: - 

Q. When did you last see the copy of Manning that you 
used in preparing this manuscript for the Thompson book? 

Ans. I cannot answer that definitely. I have not seen 
that book for a very long time. I should say that I have 
not seen it for probably a year or more. ) 

Q. Did you clip from more than one — 

Ans. “I don’t think I did. 

1594 Q. Had the copy from which you clippéd the trea- 
tises on Dogs and Bees in it? 

Ans. My recollection is that the copy which I clipped 
from was the copy having the imprint: of Mr. Thompson.: 
I would not answer that question positively; it is a thing 
that I never gave any attention to.. I think I can state 
definitely that it was bound in cloth. 

Q. My question is, had the copy which you used and 
from which you made the clippings, these treatieses on» 
dogs and bees in it? 

1595 ‘i My impression is that it had not, but I would not 
like to answer that question positively, because my. recol- 
lection does. not serve me as to the matter. : 

Q. Tothe best of your recollection what did you do 
with the copy of the Manning book which you used? 
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Ans. I have no recollection of having done anything 
with it, or as to what disposition was made of the book. 
Q: . Itis.in your library: still? | 
Ans. No sir; it-is not; 1 have not seen the book for a 
long time. (1596 
Q. Are you quite sure that it is not in your possession ? 
Ans. I am as sure as a man can be, and yet not be 
able to speak with absolute positiveness. 
Q. How do you account for its disappearance then? 
Ans. Ihaveno means of accounting for it. 
Q. Your first interview with Mr. Thompson in refer- 
ence to the preparation of manuscript for a new book, was 
in respouse to u letter that was received by you from him, 
was it? : : 
Ans. I think so. 1597 
Q. Have you that letter in your possession ? 
Ans. iIdon’t think I have. 
Q.. That interview was had in the month of January or 
February, 1880, was it not? 
Ans. My recollection is that it was in the month of 
February; it was in the latter part of the winter. 
Q. Near the beginning of the month of February? 
Ans.. I should think not near the beginning, my impres- 
sion is that it was towards the middle. The only distinct 
recollection that I have in’ relation to that is that the 1598 
streams in Missouri were running at that time, while we 
were frozen up at the north. | | 
Q. Mr..Thompson, in that interview, explained to you 
what sert of a book he wanted to have, did he? 
Ans. Yes sir. 
QQ. And generally what it was to contain? 
Ans. Yes sir. 
Q:. And how it was to be arranged ? 
Ans. Yessir. ia 
~Q. And how the several subjects were to be treated? — 1599 
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Ans. I don’t recollect that anything was said specifically 
in relation to how the subjects were to be treated; I don’t 
know that I quite understand your question, however. 

Q. That you were to treat of the history, structure, and 
breeds of stock ? 

Ans. Yes sir, that was all talked over and agreed upon? 

Q. Then after these general instructions you prepared 
a general scheme and submitted it to him? 

Ans. Yes sir. 

Q. Andhe suggested certain alterations and additions to 
that ? 

Ans. Yes sir. 

. And you proceeded to prepare the manuscript in ac- 
cordance with those general instructions and understand- 
ings ? 

Ans. Yes sir. 

Q. Atthe time you signed the agreement produced 
here, and marked ‘*Exhibt Periam A,’’ you fully under- 
stood from Mr. Thompson how this matter was to be pre- 
pared? 

Ans. I think so. 

@. And you prepared the matter subsequently in ac- 
cordance with that understanding and this agreement ?”’ 

Ans. Yes sir; I think I may say thatI did. 

Q. You have stated with particularity in reference to the 
manuscript, the folios of each chapter that are present in the 
manuscript produced, and the folios that are missing from 
the manuscript produced. You did that after a pretty 
thorough examination of the manuscript ? 

Ans. Yes sir. 

Q. How much time, altogether, have you expended on 
the examination of the manuscript, in order to arrive at 
these facts, as stated by you? 

Ans. I have spent no other time except what I spent 
here in arranging it, and I think that it took me nearly a 
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week to go overit. I tried to go over it carefully, and a 
large part of that time was expended in trying to arrange 
the manuscript so that I could get at it quickly. 

Q. Previous to that time you had arranged it in .chap- 
ters ? , 
Ans. No sir, I had arranged it in parts, not in chapters. 

Q. How long a time had you given to that work of ar- 
ranging it properly in parts? 

Ans. I might have worked at it a week, I don’t recollect 
exactly now, but I should not think more than that. 

@. . Then, altogether, you have been working on this 
manuscript about two weeks or over? 

Ans. I should say it was about that time. 

@. Aud you are pretty thoroughly familiar with the 
manuscript as produced here? 

Ans. Yessir; I ought to be pretty familiar with it; I 
am speaking of the portion that I prepared myself. 

Q. In giving your testimony, you used a copy of the 
Thompson book, upon the margin of the pages of which 
were written numerous notes and memoranda. Were they 
made by you? 

Ans. Yes sir. 

Q. About how long a time were you employed in 
making the necessary search in order to enable you to make 
these memoranda, and in making the memoranda? 

Ans. I should think probably off and on ten days. 

Q. What was the character of your work during those 
ten days, in order to make these notes or memoranda on the 
margin ? 

Ans. The character of the work was to make compari- 
sons with the authorities quoted from. Sometimes it was 
difficult to get at them, as I did not have them. Some of 
the notes were made from recollection, not, however, where 
the pages are designated. 
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@. Youused also in your testimony a manuscript con- 
taining memoranda. Were they made by you? 

Ans. Yes sir. | 

(¥. When were they made? 

Ans. They were made at the time that I made the exam- 
ination of the manuscript and authorities. The object of 
the memoranda was to condense the thing down sv that it 
could be easily seen. 

Q. Your testimony, then, as given here, is the result, 
first, of your recollection, from the preparation of the origi- 
nal manuscript; secondly, from a diligent search for the 
corresponding material in the Thompson book in common 
authorities ; thirdly, your examination of the manuscript, as 
already stated, and the notes and memoranda just men- 
tioned, is it not? 

Ans. The notes and memoranda were the result of my 
eximination, 

@. I mean, you give your testimony as the result of 
those things. 

Ans. Yes sir, I think I may answer that question yes. 

Q. You have stated the common sources for the mate- 
rials found in both the Manning and the Thompson 
book, in your testimony, so far as you have been able to 
find them, have you? 

Ans. Yes sir. : 

Q. You have stated that you used the same authorities 
in the compilation of the Thompson book that you had used 
in the compilation of the Manning book. Do you mean by 
that that you used the same books? 


Ans. I would hardly like to say yes to that, because 


there might be a question as to whether I[ used the identical 
books in the one case that I used in the other ; I think that in 
some cases I did not. 

Q. Will you state the cases in which you did not use the 
same books? 
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Ans. I could not possibly do that. i 
Q. Can you state the cases in which you did use the 


same book ? 


Ans. I can state them in a general way; I could not,: 


perhaps, particularize everything. In relation to the Horse, 
in the Manning book, I depended very largely upon Youatt ; 
in the Thompson book, I depended quite as much upon 
Hawkins and Stubb. I would state, also, that I used Stubb 
in the Manning book. The title of the Stubb book is An- 
atomy of the Horse. 
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Q. Did you use the same copy of Youatt in preparing . 


the Thompson book that you had used in preparing the Man- 
ning book. | 

Ans. I think I did. 

Q. Did you use the same copy of Stubb? 

Ans. Yes sir. 

(. Did you use the same copy of Sidney? 

Ans. Yes sir. 

Q. Did you use the same copy of Hawkins? 

Ans. I did not use Hawkins in the preparation of the 
Manning book. 

Q. At the beginning of your examination, you stated 


that you had made very little use of Manning; that you : 


had not clipped to exceed three, four or five pages from 
the Manning book. Do you still adhere to that statement ? 

Ans. No sir; I think that would have to be qualified; I 
was Just giving my impression. 

Q. What do you say of it now? | 

Ans. I could not give a definite answer as to how much 
there was of it, but at a guess I should say there might be 
perhaps twelve pages. I would state that when that ques- 
tion was asked me, I had it in my mind that we were speak- 
ing about the first purt of that work, the Horse. I hardly 
think [ would make such a reply as that to the whole 
book, because I had not been thinking of it at all, but I 
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should think now, from my examination of the manuscript, 
while the whole thing is fresh in my mind, that there might 
be twelve pages. I should hardly think that it would vary 
two pages. 

Q. By that statement, you mean that if you were to 
add together the parts that you have stated were clipped 
from Manning, you think, at a guess, it would make about 
twelve pages? 

Ans. That is my impression. 

Q. In the preparation of the matter found on pages 45, 
46, 47 and 48, of the Thompson book, do you know that 
you did not refer to Manning for assistance ? 

Ans. I cannot answer that question positively, of course, 
but I think from the looks of the matter that I did not re- 
fer to the Manning book. 

Q. You stated, ‘*The use I made of Hawkins and Stubb 
in preparing this matter, was to get the scientific terms, so as 
to give correct names to the parts and figures.’’ That being 
so, where did you get the balance of matter under consider- 
ation, pages 45, 46, 47 and 48? 

Ans. I used Youatt. 

Q. And you are not clear whether you used Manning 
or not? 

Ans. No sir, lam not; I will say that it would be quite 
natural that I should consult Manning. 

Q. You stated that you sent the cuts from Hawkins to 
Mr. Thompson to be engraved. Was that for the Manning 
book or the Thompson book ? 

Ans. That was for the Thompson book. 

Q. You are quite clear on that point? 

Ans. I will not say that [am quite clear that I sent the 
cuts to Mr. Thompson for engraving, but my impression is 
that I sent him the cuts. 

Q. Were not the same cuts in Manning? 

Ans. No sir, I think not. Take the cuts on pages 42 
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and 44, those are what I call the Hawkins cuts. 

Q. How about the cut on 46? 

Ans. That cut I should say was identical in both books. 

Q. Then you referred to the cuts previous to page 49? 

Ans. I referred in the Hawkins book simply to the cuts 
that are in Hawkins. 

Q. And are not found in Manning at all? 

Ans. My impression is that it is that class of cuts, those 
found on pages 42 and 44. There is a Hawkins cut on page 
51. 

Q. You said in your direct examination: ‘I sent the 
cuts from Hawkins to Thompson to be engraved.’’ Did 
you, in that statement, refer to cuts that are found in the 
Manning book or that are not found in the Manning. book? 

Ans. I referred to cuts that are not found in the Man- 
ning book. 

Q. In preparing, for the Thompson book, the copy for 
the matter which is printed on pages 67, 68 and 69 of that 
book, do you say positively that you took no portion of it 
from the Manning book? 

Ans. No sir, I could not say that positively, as a matter 
of course. 

Q. In preparing the matter on pages 56, 57 and 58 of 
the Thompson book, do you say positively that you took 
nothing from the Manning book? 

Ans. Yessir, I think that I might say and be as posi- 
tive asa man could be, that I did not. 

Q. Or that you did not refer to the Manning book as a 
ruide in preparing part of it? 

Q. Yessir, I will state that positively. 

Q. But you may have referred to it for information? 

Ans. Yes sir. | 3 

Q. You have stated that in the preparation of the mat- 
ter printed on page 69, in section 9 of the Thompson book, 
you took it from either the Genessee Farmer or the Northern 
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that are clipped from the Herbert book, The Horse of 
America (handing manuscript to the witness ) ? 

Ans. I find no clippings from the Herbert book in this 
manuscript. 

Q. Then you were mistaken in saying that the clippings 
from volume 1 of The Horse of America, by Herbert, con- 
taining the matter printed in section 6, pages 97 and 98 of 
the Thompson book, were in the manuscript? 

Ans. If 1 said so, I certainly was mistaken. 

Q. Were you correct in your direct examination in 
stating that the Herbert book, at the place where this mat- 
ter appears in it, was not mutilated for the preparation of 
the Thompson book? 

Ans. I can only state in reference to that, what the 
manuscript shows. 

Q. What does it show. 

Ans. It shows that there is no clipping from Herbert. 
I do not find a clipping from Herbert in the whole of 
chapter 5. 

Q. ‘Is it not a fact that the matter in section 6, pages 97 
and 98 was clipped from Manning for the Thompson book? 

Ans. I cannot tell you, I do not know. 

Q. Can you tell where it was clipped or taken from for 
the Thompson book? 

Ans. I cannot. 

Q. Then you do not know where you got it from for the 
Thompson book? 

Ans. Nosir, I cannot designate it. 

Q. It may have been clipped from the Manning book? 

Ans, It may have been. 

Q. In reference to the matter printed on pages 36 and 
37 of the Thompson book, you stated that you referred to 
a number of authorities, and that the matter relating te 
German horses was taken from Youatt ? 


Ans. Yes sir, I think I did. 
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Q. And you then followed that by stating that the copy 
of Youatt which you produced was not the ene you used? 

Ans. I think that is correct. 

Q. That your old copy of Youatt was mutilated, and 
that this one you had purchased since, about a-year ago? 

Ans. Yes sir. 

Q. Now, the matter relating to the German horses was 
clipped from Youatt for the Manning book, was it not? 

Ans. I cannot answer that without referring to the 
manuscript. 

Q. If the matter was clipped from your copy of Youatt 
for the Manning book, you could not have used that same 


copy in preparing this matter, could you? 


Ans. No sir. 

Q. Did you use the same copy of Youatt in compiling 
the Thompson book that you had used in compiling the 
Mauning book? 

Ans. I did, without any doubt. 

@. Then in all cases where the matter was clipped from 
Youatt for Manning, you would naturally refer to the Man- 
ning book for it, would you not? 

Ans. If it was the fact that matter had been clipped 
from a book for the Manning book, I should be, of course, 
apt to go to Manning for it; but I think I have dis- 
distinctly stated in my testimony somewhere, or at any rate 
I should have stated it if I did not, that the Manning book 
was not made up in that way, that I had the matter copied. 

Q. Was that the universal practice, or was it simply the 
practice occasionally ? 

Ans. No sir, it was not the practice occasionally, it was 
the general practice ; that is my recollection; I know I had 
a great deal of copying done. I think I also stated some- 
where in my direct testimony, that when a book was once 
mutilated I did not have any feeling about it. 

Q. You would mutilate it again? 
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Ans. Yessir. I would like to have this just right, 
because I want to state the matter as near as my recollection 
serves me. 

Q. But in cases where you have clipped forthe Manning 
book, you looked for the same matter in the. Manning 
book ? 

Ans. Yes sir, I freely admit that. 

Q. In reference to the matter found on page 131 of the 
Thompson book, you searched a number of books that are 
produced here, and others that are not, produced, and then 
stated you were unable to find the material ? 

Ans. Yes sir. | 

Q. Upon recollection, are you able to state now, 
whether or not you clipped that from Manning? 

Ans. I think I did not, I have no recollection of doing 
it; my idea now is that itcame either from the Horse of 
America, or from the Horse in the Stable and the Field. 
It is from some of them literally, just as it is there. 

Q. You searched both of those books carefully, did you 
not? 

Ans. No sir, I gave them a cursory examination. 

(. And were unabie to find the matter? 

Ans. Yessir. 

Q. Do you say you did not clip it from Manning? 

Ans. I cannot give positive testimony in regard to that, 
as a matter of course. 

Q. In preparing the matter found on page 104 of the 
Thompson book, did you not re-write it from the Manning 
book? 

Ans. No sir. 

Q. Had you the Ohio Agricultural Report before you 
when you prepared this matter for the Thompson book ? 

Ans. I undoubtedly had the report from which it was 
taken. 

Q. Where is that book now? 
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Ans. My recollection does not serve me now from which 
report it was taken, but I think it is the Ohio Agricultural 
Report of 1865. 

Q. Where is that book? 

Ans. The presumption is that it is at my home, if it 
wis not one of the volumes that I did not have, in which 
case it must be in the office of the Prairie Farmer. 

Q. Did you look for this matter in preparing to give 
this testimony ? 

Ans. Ithink not. 

Q. Then you are unable to state positively where you 
got it from? 

Ans. Yes sir. 

Q. In reference to the matter on pages 70, 71, 72 and 
73 of the Thompson book, you stated that you consulted a 
number of authorities, and added: ‘‘In preparing matter 
for the Thompson book, I have consulted Manning as I 
have other authorities.’’ Do you mean to apply that remark 
to this matter? 

Ans. No sir, not especially. 

Q. But to this matter with others? 

Ans. Yes sir, I think I was speaking in relation to the 
book generally. 

Q. What 1 want to know is, whether you wish that 
general remark to apply to this as part to which you 
referred ? : 

Ans. My impression is that it was to apply generally to 
the book. 

Q. Is this one of the particulars that make up the 
general, in which you referred to the manning book? 

Ans. I really cannot say. I should jadge that it might 
be. Sidney was the special authority in making up both of 
these books on these points. 

Q. You stated that the cuts in the Thompson book, on pa- 
ges 77, 78, 79, 82, 83, 86, 87, and 83 were taken from Sidney ? 
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Ans. I hardly think I said that the cuts were taken from 
Sidney ; the illustrations are identical. 

Q. You mean that you hardly said they were taken from 
Sidney for the Thompson book ? 

Ans. Yes sir. 

Q. What I intended to ask you was, whether they were 
taken from Sidney for the Manning book, and transferred 
from the Manning into the Thompson book? 

Ans. I really cannot say; I can say that they are 
identical with the Sidney cuts. 

@. Iwill ask you whether you, in preparing your manu- 
script, took the cuts from Sidney and pasted them in your 
manuscript ? 

Ans. I didnot; most of the cuts were furnished me by 
Mr. Thompson. 

Q. And these same cuts are in the Manning book? 

Ans. I think they are, I have no doubt of it. 

Q. Did you write the titles to these cuts in the Thomp- - 
son book? 

Ans. I cannot say that the titles to the cuts that I wrote 
appear in the Thompson book; I cannot say that they are 
the same. 

Q. They may have been altered after you wrote them? 

Ans. They may have been, I have no means of knowing. 

Q. The printed matter on pages 80 and 81, are you able 
to state definitely and positively where that matter, being 
the whole of section 8, was obtained for the Thompson 
manuscript ? 

Ans. Iam not, from recollection ; my impression is that 
it was taken from The Horse of America, from my copy of 
that. book.} 

Q. Was it not taken from The Horse of America for the 
Manning book? 

Ans. No sir, that I can answer positively. 

QQ. Where was it taken from for the Manning book ? 
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Ans. It was copied into the Manning book. 

Q. Was it clipped from The Horse of America for the 
Thompson book ? 

Ans. My impression is that it was. 

Q. Will your copy of the hook show the clipping? 

Ans. It will show it if that is the case. 

(¥. Will you show me the place from which it is clipped 
(handing witness The Horse of America) ? 

Ans. From page 34 to page 39 is clipped from this book. 
By referring to the perfect copy of this book, I find that the 
quotation from Xenophon commences on page 35, and extends 
over pages 36 and 37. 

Q. This is not the quotation from Xenophon, but a quo- 
tation from Henry William Herbert in the Horse of America? 

Ans. I was mistaken as to the matter in controversy,it is 
from Hints to Horsekeepers, by Herbert. 

Q. What do you say, then, as to this matter? 

Aus. I should say now that the probability is I might 
have clipped that from the Manning book. I think I stated 
in general terms, and [ do not wish to take it back in any 
respect, that when I[ did not find what [ wanted I had no 
hesitation in clipping the identical matter from the Manning 
book, and I would be quite likely to have done it in this 
case, for the reason that this book, Hints to Horsekeepers, is 
not mutilated. 

Q. To the best of your recollection, then, you clipped it 
from Manning? 

Ans. [really cannot say that to the best of my recollec- 
tion I clipped it from Manning, but I will say the probuabil- 
ity is that I may have done so. I have no distinct recol- 
lection about it. 

Q. As to the quotation from Xenophon printed on pages 
89, 90 and 91 of the Thompson book to the end of section 
12, you stated in your direct examination, ‘‘ This is a literal 
transcript from The Horse of America,’’ and you added, 
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book, it is not found in the manuscript ;’ 
been clipped from the Manning book? 
Ans. I think not. I should have said if I had not exam- 
ined the book, that it might have been clipped from Manning, 
because I could not say that it had not, but from the fact 
that the book in the examination for that other quotation 
shows just that portion excised, I should say that it was 
1649 taken from The Horse of America. 
Q. May you not have clipped Herbert for some other 
purpose ? 
Ans. No, sir, I have no recollection of having had ocea- 
sion to do so. 
Q. Are there not other clippings from it, the leaves of 
which have been returned to you? 
Ans. Yes sir, there are other clippings, and the leaves 
were returned to me. 
Q. Did you not state that these clippings from this book, 
1650 The Horse of America, Volume I., were used in a book 
printed by Rand &. McNally, who returned the leaves to 
you? 
Ans. I said that the understanding was that I was to 
have the clippings returned. 
Q. Then this book was mutilated for another purpose 
than the preparation of this? 
Ans. Yes, sir, l intended to correct myself when I got 
the sense of your meaning. 
Q. Now, then, having that fact before you, I repeat my, 
165] question—may these leaves that are missing not have been 
used for the Manning book, as the book had been already 
clipped ? 
Ans. I will answer that question distinctly, thatthey were 
not used for the Manning book. 
Q. What has become of this part of the manuscript of * 
the Thompson book ? 
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Ans. I don’t know, I never saw it since the book was 
printed. 

Q. And do you say positively that the quotation from 
Xenophon referred to as appearing in Thompson on pages 
89, 90 and 91, was set from a clipping from The Horse of 1659 
America, Exhibit Periam J? 

Ans. It would be folly for me to say either yes or no 
to that question. I could not possibly know what it was 
set from, I could only state positively if I knew it that I had 
inserted those clippings in the manuscript. 

(. Can you say positively that you inserted those clip- 
pings from the Herbert book in your manuscript for this 
part of the Thompson book? 

Ans. I cannot, I can simply state my recollection of 
the matter. 1653 

Q. As tothe matter on page 138 af the Thompson book, 
section 5, you stated that the manuscript was gone and that 
you thought you clipped that matter from Helm, Exhibit 
Periam L. Will you turn to the place from which it is 
clipped ? 

Ans. Pages 262 to 267 of that book seem to be gone. 

(). Are there any other clippings taken from that book? 

Ans. Yes sir. 

Q. What were they clipped for’? 

Ans. They were clipped for another work, without any 1654 
doubt, and returned to me. 

Q. Can you state what work that was? 

Ans. It was the Encyclopedia of Agriculture. 

Q. May they not have also been clipped for the other 
work that you spoke of? 

Ans. They may, but I could not tell without an exami- 
nation. 

Q. You do not know that they were clipped for the 
Thompson book? 

Ans. I could not say positively as to that. 1655 
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@. Was this same matter used in the Manning book? 
Ans. I don’t know, it might have been. 
@. You are not certain then that you used the clippings 


from this book, Exhibit L, in the preparation of the manu- 


script for the Thompson book? 

Ans. I am quite certain that they were, from the fact 
that Ido not find them here as I found them in The Horse 
of America, when [ did find other pages in The Horse of 
America that had been clipped returned and placed in the 
book. That is the only way I can know. 

Q. When was this book clipped for the work which you 
mentioned ? 

Ans. I cannot tell you whether it was before or after 
the Manning book. This book, the Encyclopedia of Agri- 
culture, by Rand & McNally, was issued July 15, 1881. 

Q. And you think that the Helm book was clipped for 
that Encyclopedia of Agriculture ? 

Ans. I am quite confident of that,that is to say, I do not 
say that this part in relation to Goldsmith Maid was clipped 
for the Encyclopedia of Agriculture, but I do say that this 
book, Helm, was clipped for the Encyclopedia of Agricul- 
ture. 

Q. You will not say that this matter was clipped for the 
Thompson book either? 

Ans. No, sir, it is impossible for aman to swear posi- 
tively to that, I can only stateinall this matter my belief, 
und my belief is that it was clipped for the Thompson 
book. 

Q. The manuscript of that part is lost, is it? 

Ans. Yes sir, the manuscript’of section 5 is gone. 

Q. Of page 210, section 3,—you prepared similar mat- 
ter to that for the Manning book, did you not? 

Ans. Yes sir, something similar. 

Q. Did you refer to that similar matter in preparing . 
this? 


Ans, No sir. 

Q. Are you quite sure you did not? 

Ans. Yes sir, I am quite sure of that. 

Q. You stated that you clipped the matter appearing on 
pages 237 and 238 of the Thompson book from Law’s 
Veterinary Adviser. Have you the book from which you 
clipped that ? 

Ans. No sir, that book was lent to Dr. Baker and never 
returned to me. ' 

Q. Did you make that clipping originally for the Thomp- 
son book ? 

Ans. Yes sir, my recollection is that the extract from 
Law is not identical with this table in the Thompson book, 
{ think I made some alteration in the table as taken from 


Law. 
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Q.. Do you know the newspaper from which the clipping | 


on folio 17, Chapter I., Part III., of your manuscript was 
taken? 

Ans. I do not. 

Q. You stated in reference to the matter found on page 
503 of the Thompson book, .section 12, ‘*This is in part an 
extract from the Ohio Report of 1865?”’ 

Ans. That is my recollection. 

Q. Are you positive that in preparing this manuscript 
for the Thompson book you took the matter directly from 
that report, or did you take it from the Manning book? 

Ans. I have no recollection of taking it from the Man- 
ning book, my impression is that it was taken from that re- 
port. 

Q. Have you that report? : 

Ans. Iam not certain, I think I have. 

Q. Is that report clipped at that place? 

Ans. I cannot tell. It is at home, if I have it. I did 
have it, but there is one volume in that series gone, and I 
do not recollect whether it is the volume for 1865 or not. 
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Q. Why is not that book here with the other books that 
you brought ? 

Ans. Because I had no idea that it was wanted. 

Q. Were you not told to have all the authorities here 
from which you compiled this manuscript? 

Ans. I think I was in a general way, but I made no 
reference to any notes that I had as to what I should send 
to St. Louis, I just sent the books down in a general way. 

Q. Did you not know, at the time you were sending 
these books, whether you had. clipped anything from this 
Ohio Report or not? 

Ans. I did not. 

@. Do you now know that you clipped it from the Ohio 
Report : 

Ans. Ihave said that I cannot say positively; it is im- 
possible for a man to answer that question either yes or no; 
my recollection does not serve me. 

Q. In reference to the matter on pages 521 and 522 of 
the Thompson book, Heredity in Cattle, you stated that 
section 12 was taken from Stock Breeding, by Miles, Ex- 
hibit Periam O. Does the copy of that book which. you 
produced show a clipping of that matter? 

Ans. Pages 285 and 236 are clipped, and pages 69 and 
70 of this book are clipped. 

Q. And they were clipped for the Thompson book, ,were 
they not? 

Ans. I think so.. My recollection of what I stated is, 
that I used Stock Breeding, by Miles,.in these matters ex- 
clusively, but my _ recollection is not that that entire 
matter was clipped from Miles. I see that I have quota-° 


tion marks here in the Thompson book. 

Q. Your manuscript for the matter printed on pages 
990 and S91, you state contains clippings from newspapers. 
Do you know the newspapers from which they were’clipped ? 

Aus. I do not. 
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(Mr. Sypher, plaintiff's counsel, calls for the Ohio Agri- 
cultural Report of 1865, and also for Hazzard’s book, from 
which witness has said he clipped the matter appearing in 
Chapter 6,- Part ILI. ) ; 

The witness: I cannot answer as to the Hazzard book, for 
it has gone. It is a pamphlet, and once mutilated is no use 
at all. 

Q. Did you use the Hazzard book in preparing the manu- 


script for the Manning book ? 
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Ans.- I don’t recollect whether I did or not, it has gone’. 


entirely out of my recollection. 

Q. Where did you get the matter that is in the Manning 
hook relating to the same subject? 

Ans. The probability is that I went to Hazzard, because 
I had it. 

Q. Is it not probable that you would have just clipped it 
from that pamphlet, as being an insignificant book ? 

Ans. Nosir; I recollect distinctly that the exeerpted 
matter was copied. 

Q. Do you know whether this matter from Sharpless is 
a verbatim transcript from Hazzard’s book ? 

Ans. My recollection is that it is; Sharptess is a breeder, 
and Hazzard’s book is in regard to the Guenon theory of 
milk mirrors. That is in quotation marks, so that it. prob- 
ably was not altered. If it had been altered, I should have 
taken out the quotation marks and stated it, probably. 

Q. When did you last see the manuscript of the Manning 
book ? 

Ans. I never saw it from the time it left my hands, I 
think. 

(Q). Have you seen any part of it since? 

Ans. I don’t think I ever have, I have no recollection of 
seeing it. 

Q. Were any of the clippings for the Manning book re- 
turned to you after the book was printed? 
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Ans. No sir. 

Q. No part of the Manning manuscript or copy there- 
fore ever came back into your hands? 

Ans. No, sir; none of it evercame back into my posses- 
sion, and none of the Thompson book ever came into my 
possession until it was sent to me for re-examination ; in 
other words, the manuscript once having gone from me, it 
was gone for good, withthe exception I have made. 


At this point I adjourned the further taking of this testi- 
mony until Monday, October 15, 1883. 


Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Monday, Octo- 
ber 15, 1883, as follows: 


JONATHAN PERIAM, 


In continuation of his cross-examination, further testified as 
follows : 


By. Mr. Sypher: 
Plaintiff’s counsel asks for the books ealled for by him 
at the last meeting. 


The witness: I produce the Genessee Farmer for 1848 
and 1849, the Northern Farmer for 1854, and Thompson 
on the Food of Animals. The last book mentioned is simply 
a work that I referred to in my reading. I also produce 
Youatt on Sheep, the Manual of the Apiary,and Silver’s New 
Poultry Book. I have very little recollection of having used 
Silver at all. The Ohio Report I cannot find, I have searched 
where it would be likely to be in Chicago, that is at the 
office of the Prairie Farmer, but their copy is lost. I have 
searched the house thoroughly and could not find it. The 
copy of the Manning book sent by Mr. Thompson I could not 
find. I made the same search for that that I did for the 
other books, I searched both of my book-cases thoroughly: 
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and the closets underneath, and also the basement where I 
keep books, and especially pamphlets, and every place where 
it could possibly be, but I could not find it. T have uo dis- 
tinct recollection of what I did with these things, except 
that in tracme the thing back, I remember that when I 
moved from Irving Park, a year agothe last of last April, I 
gave a large quantity of papers and mutilated books of one 
kind and another to the young colored boy who was helping 
me to pack, but just what-was in it I cannot say, there was 
a large bag full of papers, and among others some files of 
the Western ural that I did not consider of. any value, 
and also some mutilated books, and I recollect telling him 
that he could have them to sell for waste paper, but: what 
the books were I could not recall now. 

(). In reference to the matter found on page 558 of the 
Thompson book, section 3, you have stated that the quota- 
tion is from Youatt, and that in the preparation of that sec- 
tion you used no other book. Are you quite certain that 
vou made no use of the Manning book in preparing that 
section ? 

Ans. That quotation is certainly from Youatt. 

Q). The question is, whether you are quite certain that 
you did not use the Manning book in the preparation of this 
section ? 

Ans. To that Ishould have to answer that I cannot state 
positively, because it is a thing that [I can hardly know 
about. 

Q. In reference to the matter beginning on page 563, 
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section 9, extending over pages 564, 565, 566 and on to 
page 567, you have stated that the matter was taken from 
an Ohio Report, the year of which you were unable to des- 
ignate, that the quotation was literal, that the authority was 
lost, and that the manuscript of that matter prepared by 
you was also missing. Is that all the information you can 


give us in reference to that matter? 
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Ans. I think it is. 

QQ. Can you tell us what report it was from? 

Ans. I think I stated that it was from the 1865 report, 
and for the reason that that was about the time that Dr. 
Clippard returned from Europe. That is all I have to go 
by. 

~Q. Is not this same matter on page 563 also contained 
in Mr. Allen’s book, American Cattle, Exhfbit Periam Q? 

Ans. No sir; I should say not. My recollection does 
not serve mein that way. 

Q. Will you look at page 394 of Exhibit Periam Q, 
and state whether you have not placed marks in that book 
which indicate that this quotation was originally taken from 
that book? 

Ans. I have placed marks there which show that section 
9 in the Thompson book, page 563, and this matter in the 
book handed to me seem to be identical. 

@. Did you not take that matter for the Manning book 
from the book you now hold in your hand, Exhibit Periam 
Q? 

Ans. I could not tell you now without looking at the 
Manning book. I see that the matter here in this book is 
different from what it is in the Thompson book. The quota- 
tion is longer. I understand that you are not going beyond 
section 9. 

Q. Yes, Iam speaking of sections 9, 10, 11, 12, 13, 14 
and 15, from page 563 to page 567? 

Ans. I did not discover any continuity after we leave 
section 10 between the Thompson book and the Allen book. 

Q. Was the matter for sections 9 and 10 taken from 
Allen? 

Ans. I cannot say, my recollection is that this matter 
was taken from the Ohio Report. 

Q. Does not your copy of Allen, which you have in 
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your hand, show your marks indicating how much of it was 
taken? 

Ans. Yes sir. 

Q. And were not those marks made there for the Man- 
ning book? 

Ans. I should say they were. 

Q. Then, was not this matter clipped from the Manning 
book, as the easiest and most convenient way of getting it? 

Ans. [think not, I think that I went to the other author- 
ity, and I think it will be found that the Thompson 
book is precisely like or nearly like the other authority. 

Q. With a clipped copy of Allen in. your possession, you 
say you would have gone to another authority, which you 
have now lost, and clipped it from there, do you? 

Ans. Yes sir, for the reason that the other authority 
was more complete than this. 

Q. Does not this contain everything that is found in the 
Thompson book in those two sections, 9 and 10? 

Ans. Yes, in those two sections, but you went on to 
carry me still further over to page 567. 

Q. Iam limiting my question now to sections 9 and 10? 

Ans. Well, I will answer that. No sir, as I stated be- 
fore, commencing on page 394 of Allen and extending to 
page 395 down to the words on the last line, ‘‘The figure or 
size of the tuft,’’ the matter seems not to be identical but 
very nearly so with the matter in the Thompson book ; be- 
yond that I do not discover the continuity. I will not say 
now that I did examine clear through section 10; there is 
one short paragraph on page 564 that I am not certain I 
examined in regard to. 

Q. Are not the variances from Allen mere slight verbal 


variances changed by you in re-editing the copy? 


Ans. No sir, I think not. 
Q. Are there material variances? 
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Ans. No sir, there are not, there are such as might oceur 
in transcribing. 

Q. You think this was transeribed then for the Manning 
book ? 

Ans. I think it was. 

Q. And it was copied from this book, Exhibit Q, this 
particular matter? 

Ans. Yes sir, I should say it was, so far as the marks 
extend. . 

Q. Are you positive that you did not, in compiling the 
matter for the Thompson book, clip this matter from the 
Manning book? 

Ans. I thiak [ am as positive as a man can be that 
I took this whole matter from the authorities I have stated. 

Q. And those you say are lost? 

Ans. Yes sir, I cannot find them. 

Q. And the copy is lost? 

Ans. Yessir, I do not find the copy here. I think I 
may state that I am quite sure this matter was taken from 
the Ohio Report. That is my recollection of the matter. 

Q. <Andasto the last paragraph of section 10, beginning 
ut the top of page 564, what have you to say? 

Ans. I have not compared that, I supposed that the 
section ended with the bottom of the other page. 

Q. Well, what have you to say as to the source from 
which you derived that for the Thompson book ? 

Ans. I should say that that came from the same source. 
aus the other did, Professor Magney in the Ohio Report 
Professor Magney was writing distinctively upon Holstein 
cattle, or as they are sometimes called, Dutch cattle. One 
strain of them is called Dutch Friesians. Mr. Sharpless 


and Mr. Hazzard wrote distinctively on Jerseys, and not on 
the Holsteins. 
Q. Do you say positively that you clipped this first 
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paragraph on page 564, from the Ohio Report for insertion 
in the Thompson book? 

Ans. No sir, I will not say positively, because my recol- 
lection is not sufficiently positive in the matter for me to 
designate, unless I had something besides my memory. 
There is a possibility of mistake. 

Q. As to the matter in sections 11, 12, 13, 14 and 15, do 
you say positively that it was clipped from one of the Ohio 
Reports for insertion in the Thompson book? ; 

Ans. I cannot speak as tothese any more positively than 
as to the others. Ithink they were. 

Q. But are you not certain of it? 

Ans. No sir, I cannot be positive. 

Q. They may have been cut from the Manning book? 

Ans. I think not. 

Q. But may they not have been?. 

Ans. There is a possibility. 

Q. As to this matter, Mr. Sharpless’ opinion, beginning 
on page 567,where did you derive the copy which you used in 
making up your manuscript for the Thompson book? 

Ans. My recollection is that I used the work of Hazzard. 

Q. Did you not use the work of Hazzard in compiling 
for the Manning book ? 

Ans. Yes sir, I think there is no doubt of it. 

Q. Don’t you recollect that in the Manning book, begin- 
ning on page 703 and extending over, you stated that you 
condensed Mr. Sharpless’ opinion as follows, stating what 
the condensation was ? 

A. Yes sir, I recollect saying something in that connec- 
tion. 

Q. Was that a condensation from Hazzard? 

Ans. I cannot say now, when we come to Jerseys. The 
Hazzard book was a pamphlet. 

_Q. This is Manning that we are talking about. I asked 
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you whether you condensed for the Manning book or 
whether you made a literal transcript? , 

Ans. If I am to speak from recollection, I cannot say 
positively whether I condensed or not, but I will say that 
undoubtedly it is a condensation. There can be no doubt, 
I think, of that. : 

Q. You used the same condensation in making up the 
Thompson book, did you not? 

Ans. I cannot speak positively upon that point, but I 
should say inasmuch as the copy for the Manning book was a 
pamphlet, that it is quite probable I used the Manning copy 
for the Thompson book, if it was mutilated at the time; it 
would be natural that I should do so. 

Q. Whether it was mutilated or not, you do cut recol- 
lect ? 

Ans. Ido not, but I would say that there would be a 
strong presumption, it being a pamphlet, that it was cut for 
the Manning book rather than transcribed. If it had been 
a bound volume I should answer the other way. 

Q. Section 17, on page 570 of the Thompson book, you 
have stated was written by yourself? 

Ans. Yes sir, | think it was. 

QQ. You mean by that that you did not refer to any author- 
ity, but that it is substantially your own composition ? 

Ans. I should say that it was. 

Q. You make the same statement with regard to the 
matter in section 18 on page 571? 

Ans. Yes sir, I should think so. 

Q. You have produced a book here entitled, ‘*American 
Jersey Cattle Club Prize Essays,’’ which is marked ‘+.Ex4 
hibit Periam P,’’ and you have stated that the matter found 
in the Thompson book on page 571, section 19, being the 
Scale of Points, was taken from that book, Exhibit Periam 
P. Do you mean to be understood as saying that Exhibit 
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Periam P, page 11, was used as the copy from which this 
matter was set in the Thompson book? 

Ans. No sir, I do not mean to be so understood. 

Q. Was that not set from a clipping from the Manning 
book ? 1694 

Ans. I should say it undoubtedly was. My recol- 
lection is that I virtually admitted that in my direct exami- 
nation. It would be hardly worth while to cut even a pamph- 
let where you had already taken the matter, and by refer- 
ence found it intact. 

Q. Then the same is true in reference to the Scale of 
Points in section 21? 

Ans. Ishould say it was. 

Q. That was clipped from Manning also? 

Ans. My recollection does not serve me to say so, but I 
think there is very little doubt about it if any. 

Q. The matter in section 20, page 573, you have stated, 
was partly original with you and partly from the Jersey 
Club Prize Essays? 

Ans. Yes sir, I think I recollect that. 

Q. Was not the original composition made by you for 
the Manning book? 

Ans. I think it is quite likely that it was. 

Q. And that in compiling the Thompson book, you clip- 
ped your own work from Manning? 1696 

Ans. I think not; what is original here with me was 
original with me long before the Manning book was thought 
of. 3 

Q. But in preparing for the Thompson book this matter, 

did you not clip it just as it stands there from the Manning 
hook? | 

Ans. ‘That is a- question that I cannot answer, because I 
have not a distinct recollection of having done so. I have 
insisted ever since I have had anything to do with Jersey 
eows, that the points in relation to pedigree on the male side 1697 
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and on the female side were just as essential to Jersey's as 
any other class of cattle, and the Jersey men have come to 
that conclusion now. 

Q. Did you not state that conclusion in the Manning 
book? 

Q. In precisely the same language in which it is stated 
in the Thompson book ? 

Ans. I think it is very likely I did. 

Q. Is not that whole seetion, section 22, in the precise 
words in which it is stated in the Manning book? 

Ans. It is in the precise words of the Jersey Club Prize 
Essays, with my amendments. 

Q. And those amendments were made for the Manning 
book? 

Ans. I should say that they were. 

@. And transcribed from there here? 

Ans. That I cannot answer. 

Q. Can you not recollect positively that you clipped 
that matter from the Manning book? 

Ans. I eannot. | 

Q. Can you recollect that you did not clip it from there? 

Ans. No sir. 

Q. Section 22, page 575, of the Thompson book, you 
state is made up from page 13 of the Jersey Cattle Club 
Prize Essays, **Exhibit Periam P.’’ By referring to that 
page of the Essays, you find it marked, do you not? 

Ans. Yes sir. 

@. Was that page used as copy in setting this section 
for the Thompson book ? ' 

Ans. Before looking at this book I should have to say 
that there is matter in here which looks as though it came from 
a very different source ; for instance, ‘*The highest excel- 
lence of any milking cow lies in the udder.’’ I should 
trace that directly to Dr. Sturtevant, unless it is used in the 
Jersey Essays. Ido not catch the continuity here in the 
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Jersey Essays, and [ should say that that book was marked 
for something else. 

Q. That same matter, beginning at the words, ‘*The 
highest. excellence of any milking cow,’’ and ending with 
the end of section 22 at the words, ‘‘dairy cow,”’ being found 
in the Manning book, beginning at page 500, is it not likely 
that you clipped that from the Manning book? 

Ans. It is possible; I could not say. 

Q. Having taken the preceding matter, the points, from 
Manning, is it not very probable that you would have taken 
the whole page and what follows? 

Ans. As I said before, it is possible. This matter looks 
more like Dr. Sturtevant’s, that is to say, there are ex- 
pressions, such as the one .I quoted, peculiar to. him, and 
that is one of his ear marks, as you might say. 

Q. You think it is likely, then, that you originally got 
that from Dr. Sturtevant? 

Ans. I could not say positively, but I should say that it 

was, and if so, I could not place it, because Dr. Sturtevant 
has written so many times upon the scientific aspect of milk 
and the milk organs, that it would be rather difficult to do 
so. : 
Q. In’regard to section 23, page 576, of the Thompson 
hook, you stated that the matter is from Dr. Sturtevant, in 
the Ohio Report. Do you mean to say that if was clipped 
from the Ohio Report for the manuscript of the Thompson 
book ? 

Ans. I should hardly say so, from looking at it. 

Q. It is rather digested, than taken literally, is it not? 

Ans. Here is one of my ear marks that I recognize: 
‘‘Transplanted to the flush pastures of the United States, 
with good shelter in winter, they will necessarily increase in 
size.’’ Thatis my language. ~ 

Q. And that same language, being in the Manning book, 
is un indication that it is clipped from there? 
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Ans. The rest of the matter being identical, it would 
seem so. My recollection of that paragraph would be that 
I wrote it myself. It looks to me as though it were written 
without any special reference to any authorities. 

Q. The paragraph written by yourself, was written for 
the Manning book, where it first appears? 

Ans. I think there was matter something like this in the 
Manning book, because here is a technical question ; it is as 
to color and size, and the preceding section is as to esti- 
mating the value of points; that is technical matter. 

Q. Is not the same matter in the Manning book? 

Ans. I don’t know; if it is identical, I say the pre- 
sumption is fair that it may have been taken from the Man- 
ning book, but I do not admit it, because I don’t know. 

Q. The matter found in section 3, beginning on page 
578 and extending on page 579 of the Thompson book, you 
state Isa literal quotation from Youatt, and was taken from 
Youatt. Do you mean to say that it was taken from Youatt 
directly for the Thompson book ? 

Ans. I think it was; I think I should have said that it 
was clipped. but I used, I think, in some instances the word 
‘taken,’’ where [ really meant ‘‘clipped.’’ 

Q. Have you the book from which it is clipped? 

Ans. I think I have, but that may have been from 
Allen, for the reason that Allen quoted Youatt without 
giving Youatt credit, and I think Allen sometimes quoted 
from Marshall. Here is my copy of the book that I clip- 
ped it from, Youatt and Martin, Exhibit Periam N. 

Q. Was not that clipped from Youatt for the Manning 
book? 

Aus. No sir; I think not. 

Q. Are you positive on that subject? 

Ans. As positive as a man can be, for the reason that | 
had the matter copied generally for the Manning book. 
There was a controversy, it seems, about my answer to that 
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question ; 1 think I stated that if I said the matter was clip- 
ped for the Manning book, it was a transposition, and I did 
not mean it that way, but that the matter was written for 
the Manning book, and there were clippings in the Thomp- 
son book. 

Q. Do you not know that this was clipped from the Man- 
ning book for the Thompson? 

Ans. Ido not, I think it was not. 

Q. Is the perfect copy of Youatt, which you have pro- 
duced here, a correct copy of that book? 

Ans. I could not answer that question. 

Q. You have produced it here to show the matter that 
was cut out of the mutilated copy, have you not? 

Ans. No sir. 

Q. For what purpose was it produced? 

Ans. I cannot tell you. 

Q. Have you a copy of the same edition of the book 
marked Exhibit Periam N? , 

Ans. No sir, I have not a perfect copy, my copy will be 
thirty years old next year. 

Q. Will you look at the sixth line from the top of page 
979 of the Thompson book and read the phrase between 
the semicolons, beginning on line 5 at ‘*rump,’’ and ending 
on line 6, at ‘‘quarters,’’ and tell me whether that is a cor- 
rect statement? 

Ans. I cannot tell you from what I see here. It says 
‘rump even with the level of the back and sharp above the 
quarters,’’ that is on lines 5 and 6. 

Q. If the original, from which you say you clipped this, 
reads as follows: ‘‘rump even with the level of the back 
and not drooping nor standing high and sharp above the 
quarters,’’ and the same error, which is a gross error or state- 
ment, as you now see, is found in the Manniog book, is not 
that an irresistible circumstance to you that this was clipped 
from the Manning book? 
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Ans. Yes sir, I should say that it would be about pat- 
ent. 

Q. As to the matter on page 584, purporting to be from 
the Mark Lane Express, do you say that the Mark Lane 
Express clipping was used as copy in setting this matter 
for the Thompson book? 

Ans. No sir, I could not say that, I should have to make 
the same general reply to that that I did in relation to the 
pamphlets. 

Q. You probably cut this for the Manning book and re- 
sorted to Manning for the Thompson book? 

Ans. I think I should have very little hesitation in mak- 
ing that admission, extending to section 16. 

Q. Including this matter and section 16? 

Ans. Yessir. I see a mistake in the authority in sec- 
tion 16 in the Thompson book, whether it occurred in the 
Manning book, or not, I do not know ; it is relagated to the 
Agricultural Journal when it should be the Agricultural 
Gazette. There is no Agricultural Journal in England, 
but there is an Agricultural Gazette, and my recollection 
serves me distinctly as to the names of those three papers. 
Those were the three journals that I always used as English 
authorities when [ was editing, but I would not like to state 
positively that I clipped those newspaper extracts from, 
Manning. 

Q. Your general practice was to clip newspapers aud 
pamphlets in making Manning? 

Ans. Yes sir, in contra-distinection to copying from 
them; I clipped from newspapers, and did not copy in pre- 
paring the Manning book. 

Q. And when you came to that same matter for the 
Thompson book, you took it from Manning ? 

Ans. I should be quite likely to do so, I could not go to 
other authorities ; and allow me still further to say, that in 
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this case it would be impossible to go to any other authority, 
because this is distinctively technical matter. 

Q. As to the matter beginning on page 588 of the 
Thompson book, and extending to the beginning of section 
8, on page 589, you have stated that that was clipped from 
Manning? 

Ans. Yes sir. 

Q. And as to the matter in section 8 and section 9, you 
state that the manuscript is gone, that you do not know 
where you took it from. That same matter being in the 
Manning book, is it not highly probable that you clipped it 
from there? 

Ans. I should say that it was highly probable, that so far 
as those quotation marks extend, I did. 

Q. As tothe matter in section 17 on page 593, includ- 
ing also the matter in section 18, you stated that you could 
not say how that was made up. Did you not clip it from 
Manning? 

Ans. I cannot say. If it was gone out of my authori- 
ties I would then say that the probability was I did, but if 
not, I am confident that I did not. 

Q. Your statement was, *‘[ cannot say how that was 
made up.’’? 

Ans. Yes sir, and! cannot. 

Q. Is it not probable, therefore, that you took it from 
Manning and cannot account for it otherwise ? 

Ans. I think not, except as I have stated. 

Q. Will you refer to the authority and see whether it is 
gone? 

Ans. (After referring). Yes sir, it is gone. 

Q. Was it not clipped from that book for Manning? 

Ans. Presumably not. 

Q. Is not that the same book from which we found you 
had clipped the matter that the error occurred in? 
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Ans. My recollection is that that was not clipped. 
What are you speaking of now? 

Q. The error in the matter on page 579 of the Thomp- 
son book. That matter you stated was clipped from Youatt, 


and upon discovering an error in it, which appeared also in - 


the Manning book, you were prepared to say that that was 
evidence that it had been clipped for the Manning book from 
that copy of Youatt. Now, having clipped that copy of 
Youatt for part of the Manning book, can you say positively 
that you did not clip this matter found on page 593, and 
extending over to page 594 of the Thompson book, for Man- 
ning, from the same clipped book ? 

Ans. No sir, I cannot state that this was clipped for the 
Manning book, from the fact that my recollection is distinct 
that the matter was copied for the Manning book from the 
authorities, as a rule, except in the instances I have stated; 
my impression is that this wasalso copied. I think I stated 
in my answer to you that the error showed that it was 
copied, but I will not say whether I extended it to that. 

(. Copied for the Manning book, you mean? 

Ans. Yes sir. 

Q. And then clipped from the Manning book for the 
Thompson book? 

Ans. That I admit. 

Q. That being your statement, how comes the Youatt 
book, Exhibit Periam N, to be clipped in that place at all? 

Ans. The only answer I can give to that is, that it is 
probable I clipped it for some other work that I had been 
doing, newspaper work, or some work of that sort. ; 

Q. Then the books that you present here clipped, are 
books which you have used geuerally in your work? 

Ans. Undoubtedly. 

Q. And from which you have clipped for a number of 
purposes ? 

Ans. Yes sir. 
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Q. The fact, therefore, of any matter being clipped from 
any of these books, is no evidence that it was clipped for the 
Thompson book? 

Ans. Nosir, I shouid say not, except where it shows. 

Q. Astothe matter on page 593, extending to page 594, 
and two lines on page 595, can you say positively that you 
did not clip that from the Manning book in preparing the 
manuscript for the Thompson book? 

Ans. So far as a man can go, speaking from recoilec- 
tion, I should say not. 

Q. There are no circumstances connected with it that 
will enable you to say positively that it was not clipped? 

Ans. No sir, unless the manuscript will show it. 

Q). Does it? 

Ans. Icannot answer that question, the manuscript is 
gone. 

Q. In reference to the matter contained on page 608 of 
the Thompson book, extending to pages 609, 610, 611 and 
612, to the end of the chapter, you stated in your direct ex- 
amination: ‘*I do not know where I clipped that from for 
the Thompson book; it was originally, as the text shows, 
from Dr. Sturtevant.’’ That same matter being in the 
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Manning book, is it not very probable that you clipped it 


from Manning for this book? 

Ans. If it were so that I could not find this matter in 
Dr. Sturtevant, I would admit that it would be quite proba- 
ble I did. 

Q. And if you found it in the Massachusetts Report, 


or in Dr. Sturtevant’s writings, which were unmutilated, is. 


it not also quite likely that you would not mutilate it for 
this one extract, but would take it from the Manning book? 

Ans. Yes sir, not only likely, but more than likely, for 
I set great store upon Massachusetts Reports, because they 
are very hard to get, and I would say, on finding it intact, 
that I should probably have taken it from the Manning 
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book, rather than mutilate one of those reports. I would 
go a good distance out of my way to save one of the 
Massachusetts Reports, for they are the finest got up re- 
ports in the United States, and contain scientific matter that 
you cannot get anywhere else; but I am not certain that 
this matter was taken from the Massachusetts Reports for 
the Manning book. 

Q. As for the matter of the Thompson book, beginning 

1725 on page 614 and extending to the end of section 13, page 
618, you have stated that it is found in the Massachusetts 
Reports for 1873—4, with the exception of section 9, on page 
616, and what follows, which you state was originally taken 
from the Ohio Report for 1872, and for all of which the 
manuscript is lost. Are you able to state positively that 
you clipped this matter from the Massachusetts and Ohio 
Reports for the Thompson book? 

Ans. I could not state definitely, unless I should examine 
the Ohio Report. 

1726 Q. Have you not examined it in all this time that you 
have had? 

A. I don’t know that I examined it for that purpose, if 
I did, my recollection does not serve me. 

Q. The same matter being found in the Manning book, 
is it not likely that you clipped it there for the Thompson 
book? 

Ans. Being correct, yes sir. 

Q. As to section 17, page 619, of the Thompson book, 
was not that matter clipped from Manning? 

1727. Ans. That is a question that I cannot answer, it may 
have been, I would hardly think from the context that it 
was though, and yet I cannot say positively that it was not. 

Q. The matter found on page 848 and page 849, ex- 
tending three lines on page 850, being the whole of sections 
3 and 4, you stated in your direct examination was wiitten 
from Youatt on Sheep, but said that you were not certain 
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where you had taken it from for the Thompson. book. 
Have you made any further examination in reference to that 
matter ? 

Ans. I have not made any special examination, and I 
think I have not made any examination in relation to it. 

Q. Are you not, upon refreshing your recollection or 
recalling the circumstance, now able to say that it was clip- 
ped from. Manning for the Thompsoti book ? 

Ans. I think I would say, ia that respect, as I have said 
heretofore, that it is probable, so far as the technical mat- 
ter is concerned, that it was taken from one to the other. 

Q. And you would apply that remark to sections 3 and 
4, now under consideration ? 

Ans. Yes sir, being entirely technical matter. 

Q. In reference to section 7, on page 851 of the Themp- 
son book, you stated that you were not able to say whether 
you had clipped that matter from the Manning book or not. 
Your attention being now called to the fact of theword 
‘secreted’? being an error, the proper word to use. being 
‘‘serrated,’’ that error occurring in the Manning book, 
which I understand from your direct testimony must have 
been a typographical error in the Manning book, and the 
same error being transferred into the Thompson book, is 
not that sufficient to satisfy your mind or refresh your re- 
collection to such an extent as to be able to say that this was 
clipped from the Manning for the Thompson book ? 

Ans. No sir; and for this reason, that when I found my 
volume of Youatt, I had this matter distinctly in mind, and 
it was the only thing I did have in my mind, and I. found 
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Youatt scored for transcribing, as it is here in. the Thomp- | 


son book. 
Q. Was not that transcribed for the Manning book ? 
Ans. Yes sir, it was copied for the Manning book. 
Q. Then the printer made a typographical error in set- 
ting the word ‘‘serrated’’ as ‘‘secreted ?”’ 
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Ans. Yes sir, that is my impression. 

Q. The same error appearing in the Thompson book, 
how do you account for it? 

Ans. I account for it in this way: that if the matter was 
in my handwriting, the printer would very naturally take 
‘serrated’ for ‘‘secreted.’’ My writing is sometimes 
blind. 

Q. Would he do that twice? 

Ans. I think he might be as apt to do it the second time 

1732 as the first. 

Q. Was this written by you in the manuscript, or was it 
in a clipping? 

Ans. It was written in my manuscript, I think, from the 
manner in which I found the book scored. 

Q. Do you find it in,your manuscript ? 

Ans. I don’t know; I have norecollection now about it. 

Q. That is the explanation you give then, for the same 
error appearing in both books? 

Ans. Yes sir; I cannot account for it in any other way. 
1733, = Q. Would not a clipping from Manning account for it? 
Ans. Certainly it would, and then the printer would be 
correct, 
Q. Is not that, in your judgment, the natural way of 
: accounting for it? 
Ans. That was my way of accounting for it, until I found 
my copy of Youatt. 
Q. But your copy of Youatt shows marking which you 
Say was made for the Manning book? 
Ans: No sir; it could not have been made for the Man- 
1734 ning book, for the reason that when I score for myself, to 
transcribe myself, I am more careful in striking out than 
where it is simply to give me an indication of what I want 
struck out. 
Q. Have you the book that you scored? . 
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Ans. I have (producing book, which is marked ‘*Exhibit 
Periam X,’’ and-is entitled Youatt, on Sheep). 

Q. You say that these pencil marks, on page 48 of this 
book, **Exhibit Periam X,’’ were not made when you were 
preparing matter for the Manning book? 1735 

Ans. No sir. 

Q. Do you say that they were made when you were pre- 
paring matter for the Thompson book? 

Ans. No sir; what I did say, or intended to say, was 
that they were made for my own copying, and not for an- 
other person. 

Q. Looking at the matter on pages 47 and 48 of the 
book, snsishenll ‘Exhibit Periam X,’’ have you still any 
doubt as to whether you copied directly from that book in 
preparing this matter for the Thompson book, or as to j79¢ 
whether you clipped it from the Manning book for the 
Thompson book? 

Ans. As to whether this was clipped from the Manning 
for the Thompson book, I cannot state definitely ; my im- 
pression is, that being scored, whether it was for the Man- 
ning book or for the Thompson book, it was transcribed by 
myself, but I should say that the extract being a short one, 
rather than to give it to any other person to copy, I should 
have been very apt to have incorporated it right along my- 
self, and should have done so In either case. 1737 

Q. Do you mean that you would have been very apt to 
have copied it a second time, or that you would have clip- 
ped it? 

Ans. Yessir; I would have been quite as apt to have 
copied it, for, as a rule, that takes no longer, and perhaps, 
not so long, as to go and hunt the authority. 

Q. But you had the Manning book before you?’ 

Ans. No sir, that Ido not admit. I did not have the 
Manning book before me in the preparation of this work. 

Q. Do you state that soberly, in the face of all that has 1738 


1739 


1740 


1741 


SOS 


been said up to this time, that you had not the Manning 
book before you when you were preparing the Thompson 
book ? 

Ans. Ido. 

Q. And that you did not clip from it, at various places, 
from three and a half lines to four or five pages? 

Ans. I do not state that, because that is certainly the 
fact. 

Q. How could yon clip from it, if you hadn’t it before 
you? 

Ans. I think I stated that I went to the original author- 
ities in the second and in the first book, but not being able 
to find the books I wanted, I would go to the Manning book 
and if I found the same thing perfect, according to my recol- 
lection, I would take it from the Manning book. 

Q. And you had the Manning book constantly at hand? 

Ans. Of course, I had it in my library, and perhaps 
lying on the table part of the time, just as I had other 
authorities lying there. 

Q. Examining this matterin Youatt on Sheep, pages 47 
and 48, and looking at the reproduction of the same errors 
in Manning, you say that you are unable to state whether 
they occurred because the printer twice made a mistake in 
your manuscript, or whether they occurred the second time, 
betause you clipped from the Manning book? 

Ans. Yes sir, that is the gist.of what I stated. I think 
I stated that I have no recollection of having clipped this 
from Manaoing, but I might have done so and not recollect it. 

Q. Chapter I, page 895, and extending to page 899 of 
the Thompson book, you have stated is in your handwriting 
and is intact, that is, the manuscript of that part. Is that 
chapter throughout what you claim as original composition ? 

Ans. I don’t think I would claim anything in-relation to 
veterinary matters as original with myself. 
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Q. Is this part of the matter that you have writtea up 
from various authorities, as you have stated ? 

Ans. Yes sir, I should think it was. 

Q. And this is a fair sample of fhat sort of compilation 


from various sources, writtenin your own handwriting, which 1742 


is called original in this book ? 

Ans. I should say that this was written up principally 
from Tellor. 

Q. And substantially in your own expressions? 

Ans. Yes sir, I should say so. 

Q. You wrote the same matter substantially for the 
the Manning book, did you not? 

Ans. I should say not, probably the same diseases are 
treated of. | 

@. Did you refer to the Manning book as an authority 
in writing this chapter. also? 

Ans. I presume I may have done so, I should be quite 
likely to do so. [am not certain now about this matter, 
especially in relation to the prescriptive part of it, because 
itis my recollection that I had nothing to do with any of 
the prescriptive portion of the veterinary that I wrote, ex- 
cept it might be as indicating prescriptions, because all this 
matter went through Dr. Baker’s hands. 

Q. Do you wish to modify your statement, then, in 
your direct testimony, that this is in your handwriting, and 
was written by you? 

Ans. I think that in every case I stated that it was sub- 
mitted to Dr. Baker and corrected by him. I supposed that 
was always understood, it was stated so many times. 

Q. Examine the manuscript, and state whether this is 
your composition or Dr. Baker’s? 

Ans. (After examining same.) I see that Dr. Baker has 
gone over the prescriptive matter and made some changes. 
The composition is mine, with some slight interlineations and 
alterations by Dr. Baker, as shown in the manuscript. 
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Q. Asto the explanation of Points of the Fowl, begin- 
ning on page 962, and extending over page 963 and part of 
page 964, in your direct testimony, you relegated that to 
the Rural New Yorker, ten years old? 

Ans. Yessir. 

Q. Wes not that matter clipped from the Pural New 
Yorker for the Manning book? 

Ans. Icannot answer that positively; I have no distinct 
recollection, but my impression is that with this series of 

1746 cuts I had the technical matter relating to it for the Man- 
ning book, and it would be quite natural, as the cuts were 
the same, that I should put the same technical matter in the 
other book. That is the only answer I can give, for my 
recollection does not serve me as to just how that was 
gotten up. If I were to look at that without any particular 
reflection or examination, I should say that that matter was 
from Wright originally, but that, of course, is a mere surmise 
onmy part. The credit is so distinctly to Moore’s Rural 
New Yorker that I should say there was a strong probability 

1747 that it was taken from the Rural New Yorker. In relation 
to this being ten years old, if 1 was understood to have said 
that I must qualify it by saying that my impression is that 
I said it must have been about ten years old, because it is 
now the tural New Yorker, and passed out of Moore’s 
hands, I think, very nearly ten years ago. 

Q. The material part of this question is, did you take 
it from the ural New Yorker for the Manning book? 

Ans. There is no doubt of that at all. 

Q. And then for the Thompson book you took «it from 

1748 Manning? 

Ans. Yes sir, the strong probability is that I did so. 

Q. In reference to the Glossary, you stated that you 
used Going’s Dictionary, and you produced a copy of that 
book containing certain lead pencil marks or ticks at cer- 
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tain words in the dictionary. Will you explain the object 
of those marks and the use that was made of them? 

Ans. The object of the marks iv going over this dic- 
tionary was simply as a check to myself originally, 
and then also to Dr. Baker, through whose hands the 
whole matter passed. The Glossary was made up partly 
from Webster, because Webster contains a good many of 
these definitions ; it was made up from Going, and I think 
I stated some other authorities that were consulted, but they 
do not recur to me now. The balance was from the Man- 
ning book so far as it went. I should say that so far as the 
matter in both books is identical it was quite probably taken 
from the Manning book. 

Q. Did you not make the Glossary in the Manning book 
the foundation, and insert in or upon that by transcribing 
or otherwise other words which you desired to have in the 
Glossary to enlarge it, those marked in Going’s dictionary 
being among them? 

Ans. No sir, I did not make the Glossary of the Man- 
ning book the foundation for the Glossary of the Thompson 
book, and for the reason that it was not full. I used the 
Manning book so far as it suited me and so far as it went, 
and I think the manuscript shows just what was used 
from the Manning book. 

Q. In Going’s Dictionary you have not marked ‘*‘Abdo- 
men,’’ which appears in the Manning book, you have not 
marked ** Abnormal,’’ which appears in the Manning, you 
have not marked ‘* Abortion,’’ which appears in the Man- 
ning book, but you have marked other words which do not 
uppear in the Manning book, and which have been inserted in 
the Thompson book; I ask, therefore, whether you did not 
take the words found in the Manning book and add to them 
such other words as you desired to incorporate in your new 
Glossary formed for the Thompson book? 

Ans. My recollection of it, which is more distinct than 
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it was before, is, that there were some things stricken 6ut 
of the Manning book and others added, that the Glossary 
in the Thompson book was very much enlarged, but that so 
far as the Manning book was correct there were clippings 
made from it. I recollect Mr. Thompson’s stating particu- 
larly that he wanted the Glossary to be as. full and complete 
as possible. : 

@. When did you begin work on the Manning book? 

Ans. I don’t think my recollection serves me as to when 
I began; it must have been, I should think, in 1878 or 
1879; I cannot speak positively, because my recollection 
does not serve me as to dates, but I should think sometime 
in the latter part of the summer of 1879; it was a short 
time, at all events, before I left my position on the Prazrie 

armer the first time. 3 

Q. Do you know in what month you left your position 
on the Prairie Farmer? 

Ans. According to my recollection, it was about Novem- 
ber. 

Q. So that, to the best of your recollection, you began 
work on the Manning book sometime in October? 

Ans. No sir, I think it was before that; I think it was 
before the autumn commenced. 

(.It was at least before November, 1879? 

Ans. Yes sir, I think it was before November, but of 
course I do not intend to be positive about that, because I 
rannot be. 

Q. Can you recollect at about what time you delivered 
the last portion of the manuscript of the Manning book ? 

Ans. No sir, I cannot. 

Q. You cannot say whether it was in February or 
March? 

Ans. I hardly think it was as early as that. 

Q. Do you recollect whether you were paid the $700, 


a ee 


o_o — 


. 
Ae --- —_eemeanen ne Seen =e 
> - ‘ 
4 


which you state you received for that work soon after -the 
work was done? 

Ans. Yes sir, there is no doubt about that. (A letter 
was here handed to the witness by defendant’s counsel.) 
Upon reading this letter I see that it was the latter part of 1756 
October, 1879, that I began work on the Manning book. 


JONATHAN PERIAM. 


JAMES R. TRUEHEART, 
Re-called for the defendant, testifies as follows: 

Direct examination by Mr. Kerr: 

Q. Turn to between pages 98 and 99 of the Thompson 
book, open the chart there, and state whether or not you 
prepared that chart, and the explanation of it, which ap- 
pears there. 1757 

Ans. It looks like a chart that 1 prepared for the book. 

Q. Examine your manuscript, so as to state definitely? 

Ans. (Examining manuscript) Yes; I prepared . this 
manuscript of the chart from a small book of Dr. Louis 
Brandt’s (referring to book, marked, ‘Exhibit Periam E.”’ ) 

Q. How do you recognize that book, **Exhibit Periam 
E,”’ as the identical book ? 

Ans. I recognize it, in the first place, by its being by 
Louis Brandt, and in the next place, by the general form of 
the book and the cuts. 1758 

Q. Are those marks in it yours? 

Ans. No sir; I don’t think any of these are my marks. 

Q. Did you use or refer to any other book in preparing 
the information for this chart? 

Ans. No sir; I never had seen any other chart that I re- 
member ; I certainly never had examined any other chart of 
the kind, except this, or one like this, was handed to me by 
Mr. Thompson, with instructions to condense the explana- 
tions of these illustrations from this book, and in pursu- 
ance of those instructions I prepared this manuscript. In 1759 
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preparing the manuscript I left blanks at the top of each 
page to paste on the proofs of the cuts. The space neces- 
sary for those cuts, I estimated simply, and they were cut 
from a chart of the other book, the Manning book, that is, 
the proofs of the cuts. 

Q. Did you use the other book itself in making it? 

Ans. No sir, except by taking a pair of scissors and 
cutting the cuts out. 

Q. What attention did you pay to the printed matter in 

1760 the other book? 

Ans. None whatever; I never saw the printed matter 
in preparing this manuscript. 

Q. You do not mean to say that you clipped the cuts 
ycurself from this chart, do you? 

Ans. Yes sir, I clipped the cuts, but my instructions 
were to write these explanations from this book of Brandt’s, 
and I did so. 

Q. Did you prepare any of the other charts found in the 
Thompson book? 

1761 Ans. I don’t remember whether I prepared any other 
chart or not; I remember seeing a proof of another chart 
on cattle, but I don’t remember whether I did any editorial 
work on it or not. 


Cross-examination by Mr. Sypher, plaintiff’s counsel : 


Q. You used a copy of the Manning chart in preparing 
the manuscript for this chart, did you not? 

Ans. No sir, I did not. 

Q. Do I understand you to say that you did not use the 
Manning chart in preparing this manuscript ? 

Ans. Do you mean the written matter? 

Q. I mean the whole manuscript? 

Ans. Well, as I understand the word ‘* manuscript,’ it 
means matter written by the hand, and if that is the inter- 
pretation of it, I did not refer to it at all. 
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Q. I mean the whole manuscript that you have produced 
from which that chart was printed ? , 

Ans. In preparing the manuscript written with the hand, 

{ did not refer to the Manning chart in any way, shape or 
form. I do not remember to have ever seen the Manning 1763 
chart before preparing that manuscript, the matter written 

with the hand. 

Q. How did you know what space to leave for the illus- 
trations ? 

A. I merely estimated it from this book of Brandt’s. 

Q. How did you know how many illustrations to put in 
the chart? 

Ans. From the Louis Brandt book. 

Q. Did you put in all that are in the Louis Brandt 
book? 1764 

Ans. As well as I can remember, I did. 

Q. And you clipped them from the Manning book? 

Ans. I clipped the illustrations from the Manning chart. 

Q. You followed the numbering in the Manning chart? 

Ans. I followed the numbering in the Louis Brandt 
book. 

Q. The arrangement is substantially the same as in the 
Manning chart? 

Ans. That is something I have nothing to do with, I 
merely prepared the manuscript as you see it there. 1765 

Q. Whether they would be set across the chart or per- 
pendicularly on the chart, you had nothing to do with? 

Ans. No sir. 

Q. That was an arrangement of somebody else’s? 

Ans. Yes sir. 

Q. I see there are alterations in this manuscript made 
after it had been written, chiefly erasures by pencil. Are 
those by you? 

Ans. In the second folio of the manuscript under figure 
2, the erasures are mine, and also the erasures under figure 1766 
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3. They were done for the purpose of ondensation. The 
erasure under figure 4, I presume is mine. I cannot 
identify a lead pencil mark, but I remember having made 
some erasures there. Under figure 6 the erasures and in- 
terlineations are mine. Under figure 7 the erasures [| pre- 
sume are mine. Under figure 8, I presume the erasures are 
mine. Under figure 11, I presume the erasures are mine. 
Under figure 12, I presume the erasures are mine. Under 
figure 14 the erasures look like mine. The erasures and 
interlineations under figure 18, I guess, are mine. The 
erasures under figure 20 look like mine, and I presume they 
are. ‘The erasures and interlineations under figure 23, I 
presume are mine; the interlineations are. The erasures 
and interlineations under figure 45 look like mine ; the inter- 
lineations are, and I presume the erasures are. 

(). Were these alterations made before or after the 
illustrations were pasted on? 

Ans. I could not answer that. Those interlineations 
may have been made for condensation or for correcting the 
manuscript. Ll recognize most of these erasures and inter- 
lineations as having been made to get the matter in a more 
condensed form, to say the same thing in fewer words, but 
whether they were made before or after the cuts were 
pasted on I do not remember. <As far as I remember, every 
line and letter of written matter was written from this Louis 
Brandt. book, and afterwards I went over it again carefully 
to get it ina more condensed shape, but whether it was 
done before or after the cuts were pasted on, I don’t remem- 
ber. 

Q. 
never put ascissors in the Manning book. This chart is an 


In vour testimony the other day, you stated that you 


exception to that statement, is it not? 

Ans. Yes sir, as far as the cuts are concerned, the only 
exception that I remember. 

@. You made an affidavit in this case, did you not? 
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Ans. I did. 

Q. When you ased this language in that affidavit: 
‘‘Affiant further says that to the best of his knowledge and 
belief no part of said first mentioned book (meaning the 
Manning book) with the exception of one paragraph on 
page (blank) was taken from said last mentioned. book, 
which paragraph, where it appears in said book, is mentioned 
therein as what had been said or written on another occasion 
by the author ;’’ had you knowledge that a number of other 
clippings had been made from the Manning book than the 
one referred to here and used in setting the Thompson 
book ? 

Ans. I have not. 

Q. Did you not state in your testimony here the other 
day, that numerous clippings came in the manuscript which 
passed through your hands from. the Manning book, that in 
every cause where it was not original matter you referred 
the matter to Mr. Thompson, and took his judgment, and 
that in every case where it was found not to be original 
matter but second-hand matter that was used in printing the 
Thompson book ? 

Ans. That was substantially the fact. I would like to 
amend my statement so far as to say, that in a number of 
places the source of the clipping was stated on the copy, 
either in print or in manuscript. 

Q. What do you mean by the source of the clipping? 

Ans. Imean the source of the material. 

Q. You mean the source from which it had been derived 
for the Manning book? | 

Ans. The author of the matter, that was sometimes 
stated. 

Q. Still, the fact remains that you did know that a con- 
siderable number of clippings in Mr. Periam’s manuscript, 
made from the Manning book, had been used in the manu- 
script ef the Thompson book? 
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Ans. I knew that a number of pages of matter clipped 
from the other book was used in that book, yes sir. 


Q. And you know that at the time you stated in this 


affidavit that there was only one taken from the Manning 
book, did you not? 

Ans. At the time I made that affidavit I knew, to my 
own satisfaction at least, or from belief, that a number of 
clippings of second-hand matter had been made from the 
Manning book in the Thompson book, and that so far as I 
knew, only one clipping of original matter from the Man- 
ning book had been used in the Thompson book. I never 
examined the Manning book closely for the purpose of iden- 
tifying the original matter in that book, or for any. other 
purpose, and do not know to-day much about what is in that 
book. 


Re-direct examination by’ Mr. Kerr, defendant’s counsel : 


Q. Then, is this what you intended to say in the affidavit, 
that of original matter you knew of only one clipping? 

Ans. I was very careful of that affidavit, as I remember, 
to state that my instructions were not to admit any clip- 
pings that was original matter from the Manning book into 
the Thompson book. 

Q. And that was what you intended to say in that 
affidavit. 

Ans. Yessir, that was what I intended to say then, and 
what I intend to say now. 

@. You remember that that affidavit, aud the other 
affidavits were gotten up in very great haste, do you not? 

Ans. On my part, that affidavit was not, there was no 
haste about it on my part; I meant in the first affidavit, to 
say what I do now, that my instructions were to.admit no 
clipping of original matter from the Manning into the 
Thompson book, and when I had a doubt on that subject, I 
went to Mr. Thompson; I also went to Mr. Thompson in 
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regard to those clippings very frequently, to know what 
matter should be left out, for the purpose of saving space. 
In editing that copy, especially after the first part, I sug- 
gested that it was overrunning the bounds he had prescribed 
for it in the first place, and that some space could be saved, 
and I wentto him frequently for his views as to what matter 
night be left out. I don’t remember what book that matter 
might have been clipped from. 


JAMES R. TRUEHEART. 


At this point I adjourned the further taking of this testi- 
mony until to-morrow, Wednesday, October 17, 1883. 
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At this, the time of signing the foregoing depositions, in 
explanation thereof, | wish to say that the copy of the chart 
from which I clipped the cuts pasted above the manuscript, 1778 
explaining the ages of horses, was furnished to me, not 
attached to any bound volume, and to the best of my recol- 
lection never had been bound in any volume. 


JAMES R. TRUEHEART. 


TESTIMONY OF NATHAN D. THOMPSON. 


Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Wednesday, 
October 17, 1883, as follows: 


NATHAN D. THOMPSON, 


Sworn in bis own behalf, testifies as follows: 1779 
Direct examination by Mr. Kerr. 
Q. Where do you reside? 
Ans. At Webster Groves, St. Louis county, Mo. 
Q. What is your business? 
Aus. I ama publisher. 


Q. Where? 
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Ans. In the city of St. Louis. 

Q. How long have you been engaged in that business in 
this city? 

1780 Ans. Ten years for myself. 

Q. During the last ten years, have you had any partner 
in your business? 

Ans. No sir; the style of my business has been ‘* N. D. 
Thompson & Co.,’’ but I have been without a partner. 

Q. Were you the first publisher of the book called the 
‘¢Tllustrated Stock Doctor and Live Stock Encyclopedia,”’ 
by J. R. Manning? 

Ans. I was. 

Q. When did you first begin the preparation of that 

1781 book for publication ? 

Ans. I arranged for the writing of a portion of the book 
in June, 1879, and in July, 1879, I commenced collecting 
illustrations, I believe it was either July or August. 7 

Q:. - With whom did you arrange in June, 1879, for the 
preparation of matter for the book? 

Ans. With Ed. Porter Thompson. 

Q. Who is he and where did he reside? 

Ans. He is my brother; he lived at that time in Ken- 
tucky, and had just resigned the presidency of Owen Col- 

1782 Jege, Harrisburg, Kentucky. 

Q. Was he engaged in any profession at the time you 
entered into this engagement with him? 

Ans. No sir, he was not at that time engaged in any- 
thing. 

Q. Do you know of his having had any experience prior 
to that time as an author? 

Ans. Ido. 

Q. What was it? 

Ans. He had been a contributor to magazines and other 
1783 periodical literature ; he had written a text book on mathe- 
matics called, ‘* The Academic Arithmetic,’’ a work which 
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had been adopted in a number of the schools of the South- 
ern States just previous to the war; he was joint author of 
another work on mathematics called, ** Vade-mecum,’’ I 
think that was a hand book giving the simple rules of com- 
putation on subjects arising in business and was not designed 
as a text book. I will state that during the war he was a staff 
officer on the staff of Gen. Lewis of Kentucky, in the Con- 
federate army, and by general consent was selected as the 
historian of the Kentucky infantry in the Confederate army ; 
after the war was over he prepared the history of the Ken- 
tucky infantry, for which I secured the publication by a 
Cincinnati publishing house. His miscellaneous contribu- 
tious have been somewhat general. During the war, as a 
staff officer, he was a regular contributor to the Southern 
Literary Messenger, of which Edgar A. Poe and John R. 
Thompson were the originators and for a long time .editors 
and publishers. 

Q. After resigning the presidency of the college, what 
occupation did he then pursue? 
Ans. He then became the editor of a paper in Benton- 
ville, Arkansas, and was also elected principal of the Ben- 
tonville High School. I desire also to mention his previous 
experience. He was raised ona large stock farm, and as 
an older son of a widowed mother he had charge of the 
stock of the farm, so that his familiarity with live stock 
was rather extensive; it included horses, cattle, sheep, 
swine and poultry, in a section of country where stock rais- 
ing was rather a leading occupation with the agricultural 
classes of the people. | 

QQ. What was your arrangement with Ed. Porter Thomp- 
son in regard to the preparation of matter for this book? 

Ans. My arrangement with him was not definite as to 
the amount of matter to be furnished, nor as to the price 
which I was to pay. The matter was discussed to some ex- 
tent, and being brothers, we decided that when the work was 
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done the amount of it would be an index to what it was 
worth. I did not expect him to do the entire work; my 
purpose was to have his work supervised by a veterinary 

1787 surgeon. 

Q. State fully what steps you took towards the prepara- 
tion of this work while Ed. Porter Thompson was engaged 
on it? 

Ans. I bought a large number of books, about all that I 
eould find in St. Louis, Chicago, Cincinnati, Philadelphia 


and New York, that I thought would assist him and be cors | 


rect authority on the various subjects, and sent them to him. 
I visited all those places for that purpose. I asked him be- 
fore going East, I believe, to outline the work by way of 
1788 general synopsis, which I think he did. In the use of these 
works | instructed him very particularly to use only athori- 
ties that were considered absolutely standard, and mentioned 
a number of books which I supposed to be authority. I 
would say in regard to. the work that he was to do, that my 
impression now is, though there was never any written con- 
tract, that he was to prepare the entire written manuscript, 
- my purpose being to make an effort to have it edited or at 
least supervised by another party. 
Q. Did he prepare the manuscript for this book? 
1789 =Ans. Only a portion of it. 
Q. Can you state what portion? 
Ans. I cannot quite do that. He wrote in several dif- 
ferent departments; his work was not consecutive. My 


’ 


impression is that he wrote about one-fourth of the book. 
Q. How long did*he continue to write on the book ? 
Ans. I think his last manuscript was turned over to me 
in October, 1879. At that time he had hecome so engrossed 
in his editorial work and in teaching, that he failed to fur- 
nish copy fast enough, and I suggested that other arrange- 
1790 ments be made for the completion of the book. 
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Q. Was there any other reason why he ceased to fur 
nish manuscript for the book ? 

Ans. No other, I believe, than his being so busy that he 
could not do it. 

Q. What was the condition of his health at that time? 

Ans. That was another reason why he could not do it; 
that his health was not very good. 

Q. After he ceased to furnish manuscript, what did you 
then do in regard to the further prosecution of the work? 

Ans I wrote to Mr. Jonathan Periam. 

Q. Is this the letter that you wrote to Mr. Periam, and 
is that the right year and month (handing letter to the 
witness ) ? 

Ans. Yes sir, this is the right year and the right month, 
October 21, 1879. I recognize this as the original letter, 
although I have never seen it from that time to this. 

(Mr. Kerr, defendant’s counsel, offers in evidence the let- 
ter just identified by the witness, dated October 21, 1879, 
which is marked, ‘* Exhibit Thompson A.’’) 

Q. In pursuance thereof, what did you do? 

-Ans. I arranged with Mr. Periam to take the manu- 
script already prepared, gave him the outlined material, 
ind told him to prepare the balance of the outlined mate- 
riul, and told him to prepare the balance of the matter with 
the assistance, if he could procure it, of a veterinary sur- 
geon. We also discussed the matter of his assistant, I re- 
member. He mentioned Dr. Paaren, of Chicago, as being 
associated with him in editorial work onthe Prairie Farmer, 
or having recently been so. He mentioned the fact that Dr. 
Paaren had a large practice as a veterinary surgeon, and 
was competent to do the work, and expressed his belief that 
he could procure his assistance, at the same time he told me 
that he did not feel the absolute necessity of assistance in 
that line, from the fact that he had edited a veterinary 
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department himself in an agricultural paper,-and knew -the - 
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authorities, and felt that he could do the entire work; I, 
however, did not contract for him to do it. 

Q. On the title page of this Manning book it appears to 
be by J. Russell Manning, M. D., V.S. Explain how and 
why it is there, and who J. Russel Manning, M.D. V.S., 
is, if there is such a person? 

Ans. The name J. Russell Manning is a nom de plume, 
intended to represent the authorship of the book. There 
was a rather compound authorship and I felt that it would 
be to the interest of simplicity to have one representative of 
the book, so I placed the M. D. V.S., there simply from 
the fact that the authorities consulted were written by veter- 
inary surgeons and doctors of medicine. [ especially charged 
both the writers not to consult any author who was not 
educated and practiced in that special line, and I had entire 
faith in their ability to make a proper and practical selec- 
tion of matter. The thought of putting M. D. to it was 
especially suggested by Mr. Periam’s telling me that the best 
book he knew of on the subject of veterinary surgery, in 
point of practical utility, was Dr. Tellor’s, and Dr. Tellor 


states in his preface that he is an M. D. and not a veterinary 


surgeon, und [ believe mentioned some reasons why a doctor 
of medicine might be competent to practice veterinary sur- 
gery. The other authorities which Mr. Periam mentioned 
to me especially were Dr. Law, Youatt, and Mayhew, 
who were all, I believe, veterinary surgeons. : 

Q. What did Mr. Periam do in pursuance of this enter- 
prise ? 

Ans. He began to work at once. 

Q. Did he finish it? 

Ans. Hedid. He, however, wrote me that he had tried 
to procure the assistance of Dr. Paaren, and had failed to 
do so, and at his suggestion I consented to his preparing 
the veterinary department, on his assurance that it would be 
properly done. 
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Q. When did he finish the matter? 

Ans. It wasin the month of April, 1880, or eR 
about the Ist of May. 

Q. Did you furnish the illustrations for the book ? 

Ans. I furnished all of them with the exception of per- 
haps a dozen cuts that Mr. Periam himself furnished from 
his newspaper office.and from personal friends. 

Q. Where did you precure those cuts? 

Ans. I got about 200 of them from R. W. Shoppell, 
now at No. 44 Beekaum Street, New York, who was- then 1798 
and is now a second-hand dealer in wood cuts; I got, I think, 
thirty-four from Cassell, Petter & Galpin, of New York, 
which is a branch of a London House, the cuts proeured 
from them were shipped from England, they having simply 
the book from which they were taken, which was ‘* Sidney 
on the Horse.’” I bought about half a dozen euts from 
Appleton & Co., of New York, and about a hundred from 
J. B. Lippincott & Co., of Philadelphia, and I engraved in 
this city and New York two other lots numbering, I should 
say, about eighty cuts or perhaps more. I hought also 1799 
thirty-four cuts, or perhaps something more than that (one - 
bill was thirty-four cuts) from Phil Chew, editor and pro- 
prietor of the Journal of Agriculture, St. Louis. I may 
have picked up a very few cuts besides these as second-hand 
cuts. These cuts were all electrotyped either from originals 
or frem electrotyped blocks taken from originals. I never 
bought anything outright, the parties selling always retained 
the originals from which my cuts were taken. The man- 
ner in which it was done was simply that of: duplicating for 
me. + 1800 

Q. Did you obtain any cuts from Orange Judd.of New 
York? | 

-Ans. I think [I did not get any blocks from Orange 
Judd. My books show that I paid him money at that time, 
but I think.it was fer agricultural books, and not cuts. 
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Q. Do you remember what cuts you had engraved here 
and in New York, and from what source they were derived ? 

Ans. Yes sir, the illustrations for telling the age of a 
horse, taken from the book marked, ‘* Exhibit Periam E,’’ 
entitled, ‘*The Age of Horses,’’ were wholly engraved by an 
engraving firm in New York, then styled Petri & butte, 
they were fifty-two, I believe, in number. 

Q. Refer to the Manning book, and state on what page 
the cuts to which you refer are found? 

Ans. The cuts are found on the chart between pages 36 
and 37 of the original Manning book published by me. 

Q. State how you procured the book entitled, ‘*‘The Age 
of Horses ?’’ 

Ans. This book was given to me by a clerk in Orange 
Judd & Co’s., establishment, with the information that they 
had published the book, I think, about twenty years before, 
my recollection is previous to the war, for the author, that 
it had met with no sale and they had relegated it to the base- 
ment where it was placed as what they called ‘*dead stock.’”’ 

Q. Did you have any illustrations engraved originally 
for this book? 

Ans. Not from original designs; not one. Another 
source of illustration was the old files of the illustrated 
‘Journal of Agriculture’ of St. Louis. Mr. Chew who 
sold me the electrotypes, which I have just mentioned, loaned 
me the old files of the paper which had perhaps a dozen or 
more illustrations that I wanted to use, and which he could 
not furnish ; I took the pages from these files of the Journal 
of Agriculture and had the illustrations engraved. One of 
the cuts thus engraved is found on page 466, **Durham Bull 
and Cow.”’ This periodical was not copyrighted and I used 
the material with the conset of Mr. Chew. Another lot of 
cuts were engraved from printed sheets furnished me by Mr. 
Periam with the copy. Some of those I do not know the 


1804 source of, but they were all clipped either from books or 
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periodicals; I had no information as to where they came 
from, but there were no drawings or original designs in any 
of them thus given and engraved by me. My impression 
then was that they were clipped from English books. 

Q. Do you know who prepared the explanation of the 
cuts on the chart in Exhibit.Foy A, between pages 36 and 37 
of the original Manning book? 

Ans. Yes sir, my brother prepared those explanations; 

I gave him this book ‘*The Age of Horses’’ which is marked, 
‘‘Exhibit Periam E,’’ from which to prepare the explana- 1805 
Q. After that was prepared, what did you do with it? 

Ans. After the matter and the engravings were pre- 
pared, I had it set up by a firm in this City, in the form in 
which it appears here in the original Manning book. 

Q. Did you take any step towards procuring a copyright 
of that chart? 

Ans. I did, I copyrighted it separately from the book. 

Q. Examine that, and state if that is the certificate | 
which you obtained (handing a paper to the witness ) ? 1806. 4 

Ans. This is the receipt of the title of the chart from . 
the Librarian of Congress. The chart accompanied the ap- 
plication. 

(Mr. Sypher, plaintiff's counsel, objects to the attempt 
to prove copyright in this way. ) 

(Mr. Kerr, defendant’s counsel, offers in evidence the re- 
ceipt from the Librarian of Congress, just identified by the 
witness, which is marked, ‘*Exhibit Thompson B.’’ ) 

Q. Do you know of a chart of the teeth of horses, for 
the purpose of telling their ages? 1807 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as immaterial. ) 

Ans. I do. 

Q. Have you such a chart? 
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_Ans. Yes sir. In selecting matter for the book, I én-- 
tered into negotiations with Orange Judd & Co. for the 
right to publish a chart on the age of the horse, prepared 
by Dr. A. Liautard. 

Q@. How was that chart arranged? 

Ans. It was arranged somewhat after the style of the , 
one which I adopted. 

Q. Is the chart, which you now hold in your hand, a 
copy of that chart to which you refer? 

Ans. Yes sir. Failing to make satisfactory arrange-> 
ments with them, I had one made after a similar style. 


(Mr. Kerr, defendant’s counsel, offers in’ evidence the 
chart produced by the witness, which is marked, ‘‘Exhibit 
Thompson C.’’) 

Q. Referring to the chart in the original Manning. book, 
as published by you, between pages 448 and 449, state if 
you remember whence it was obtained? 

Ans. The illustrations on that chart were furnished me 
by Mr. Periam in clippings from ‘another book, which I 
supposed to be of English origin, and so believe now; the 
engravings were made in this city from those printed clip- 
pings, by an engraver named Percy Dickson, whose place of 
business is at the corner of Third and Olive streets, St. 
Louis. The arrangement ‘of the chart is patterned’ after _ 
the other charts, that of Orange Judd & Co., and the horse ’ 
chart. 

Q. After having decided on the title page of this 
original Manning book published by you, did you take any 
steps towards procuring the copyright of the book? 

Ans. I did. 

Q. State what yoa did, and in doing so you may refer 
to these certificates (handing papers to the witness ) ? . 

Ans. I sent a printed copy of the title page to the 
Librarian of Congress and got-a receipt for it, which receipt 
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is dated March 27, 1880. This is the receipt (producing 
a paper. ) 1811 

(Mr. Kerr, defendant’s counsel, offers in evidence the 
receipt just produced by the witness, which is marked, 
‘*Exhibit Thompson D.’’ ) 

The Witness: After the book was off the press, and im- 
mediately after the receipt of the best bindings from the 
bindery, I sent two copies to the Librarian of Congress. 

Q. Had the book been issued then? 

Ans. It had just been issued. 

Q. Had it been issued to-the public, or to any person 
other than your agents ? | 1812 
Ans. No sir. | 

Q. Did you get a receipt from the post master here? 

Ans. I did. Ihave gotit here. It is a receipt from 
the post master of this City, Samuel Hays, and is dated 
June 4, 1880. [have also a receipt from the Librarian of 
Congress for the two books which I sent him. That receipt 
is dated June 7, 1880. It was made out in my office, and 
the date was placed on it at Washington in a different 
handwriting from that of ours, showing that the two copies 
were recieved there on that day. 1813 

(Mr. Kerr, defendant’s counsel, offers in evidence the 
receipt from the post master of the City of St. Louis, 
dated June 4, 1880, produced by the witness, which is 
marked, ‘‘ Exhibit Thompson E.”’ ) 

(Also the reciept from the Librarian of Congress, pro- 
duced by the witness, dated June 7, 1880, which is marked 
‘*Exhibit Thompson F.’’ ) 

Q. Can you state what the cost of making the Manning 
book was to you? 

(Mr. Sypher, plaintiff's counsel, objects to the question 1814 
as immaterial. ) 

Aus. I can, with a degree of definiteness. 
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Q. Have you referred to your books to ascertain? 

Ans. I have, and I can give a statement from my books 
of everything charged at the time to this book. 

@. Have you prepared a detailed statement of the mat- 
ter? 

Ans. I have. 

Q. Please produce it? 

Ans. ‘This is it (producing a paper). . This is a detailed 
statement of the expenses of making the Manning book, as 
charged to that particular book on-my cash book. I will 
say that it is imperfect as not covering the whole -expense, 
but it is perfect as far as it goes. The exceptions are, first, 
$100 in the month of June, 1879, given Ed. Porter Thomp- 
son personally, at my house and away from my place of 
business, from means which I had personally withdrawn 
from the business, but afterwards eharged to the book and 
to him for that service. The next item is $40.55.. That 
was for special work done on the book by our regular 
printer, A. R. Fleming, paid for in his regular monthly 
settlements, without specification as to what book it was 
for, but charged to printing account. The next item is a 
bill for printing of $30 against Ed. Porter Thompson. That 
was for printed matter, and was accounted for in the settle- 
ment for work done on the Manning book. The next item 
not represented on my cash book is what I have charged for 
personal time and labor given by me, estimated at six 
months, $1.500. The aggregate, including these items, 1s 
$5,324.01. The aggregate, excluding the items not charged 
on the cash book to the Manning book, is $3,653.46. 

(Mr. Kerr, defendant’s counsel, offers in evidence the 
statement just produced by the witness, which is marked, 
‘Exhibit Thompson G.’’ ) 

Q. Was that all actually paid by you? 

Aus. That was all actually paid by me, with the excep- 


tion of the last item of personal service. 
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Q. Were there any other items connected with the 
preparation of this book which you paid, and which are not 
entered on that statement? 1818 

Ans. I made one trip to Chicago and spent about two 
days there, hunting books and material for the work, which 
was not charged to the book, but was entered as regular 
expense. In collecting material for the book, I examined 
all the book stores, second-hand stalls, etc., and bought 
books here and ‘there, which were not charged to this par- 
ticular work, and often not charged at all. My explanation 
of some laxity im this regard is, that I had no partner to 
whom to account for profits and expenditures, and no regu- - 
lar bookkeeper, which led me to carry on a somewhat 1819 
irregular method of keeping books. I, however, made no 
entry of anything that was not an actual expense. Any 
errors were those of omission. . In explanation of my own 
work I will say, that in the preparation of the first book I 
superintended everything personally, read all the proof, 
gave out all the copy, looked to the placing of all the cuts, 
und spent much time in the collection of material, and I do 
not think that [ over-estimate the time given to it when I 
say that it cost me six months’ labor, and that labor to the 
very great neglect of my other business. I do not mean by 1890 
this that I had no assistance in proof-reading, but that I 
reid all of the proof,’ and, I think, read all of the copy 
before it went to the printers. 

(Mr. Sypher, plaintiff's counsel, objects to the statement 
marked, ‘‘Exhibit Thompson G,’’ going in as evidence in the 
shape in which it is, as it purports in its caption to be an 
itemized statement of payments made for the Manning Stock 
Book, plates, etc., taken from the cash book, which it is 
already shown not to be; but states that if the Items which 
are added to this statement and not taken from the cash 1821 
book are eliminated, he has no’ objection to the statement 
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(Mr. Kerr, defendant’s counsel, consents that the items 
referred to may be eliminated from the statement, which is 
done by the witness. ) 

Q. Taking into consideration your own time and labor, 
what did it cost you to produce the original Manning book? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as leading. ) 

Ans. I think the amount which I have given here, 
$5,324.01, is an exceedingly low estimate. 

Q. Did you issue a prospectus before the publication of 
the Manning book? : 

Ans. I did. 

Q. When was the prospectus of the Manning book 
i$sued ? 

Aus. On February, 21st, 1880, I find I sent out my first 
prospectus, which is evidence that that was the first re- 
ceived. | 

Q. What steps did you take in introducing this book, 
and in selling it? 

Ans. I gave out an advertising contract, embracing a 
number of the leading papers of the West, to Nelson 
Chessman, of this City, an advertising agent, the amount of 
the contract being about $200; I also issued circulars and 
illustrated posters, which were sent out to agents and 
to parties whom we desired to get as agents. That was 
about the extent of the work that I did upon it for the first 
several months. 

Q. Was that before or after the publication of the book ? 

Ans. It was before. 

Q. Were your agents and canvassers at work soliciting 
subscriptions for the book? 

Ans. Yes sir, some of them began as soon after the 21st 
of February as they could qualify for the work by a study 
of the prospectus. 
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Q. What did they accomplish before March 30th, say? 

Ans. I find that the advertising which I did up to March 
30th made a demand for agencies which produced a sale of 
ninety outfits, which I suppose went to as many as ninety 
canvassing agents. 

Q. What do you mean by outfits to canvassing agents? 

Ans. An outfit is a prospectus volume bound to repre- 
sent the different styles of binding of the completed book, 
wih sample pages representing all the departments, selected 
so as to be a fair representation of what is to be contained 
in the book. The number of pages in that prospectus, I think, 
was about 200. The outfit also includes our pamphlet of in- 
structions to agents, which is rather elaborate and which we 
require agents to carefully study and conform to in their 
work; also printed envelopes to assist them in their corres- 
pondence with us, and blanks for filling out weekly reports 
and for making orders. 

Q. Did you have any correspondence with Hubbard 
Brothers of Philadelphia, in regard to the publication of a 
Stock Book in the year 1879? 

Ans. Yes sir. 

Q. Do you remember about when that correspondence 
. began? 

Ans. I have here what purports to be a copy of a letter 
written by me to Mr. Hubbard, October 29, 1879, which is 
marked ‘*G. E. B., Exhibit I,’’ in which I aknowledge the 
receipt of a letter from him on the subject of a Stock Book. 
I have not the letter from him. 

Q. Do you remember the date of Mr. Hubbard’s letter? 

Ans. Ido not. 

Q. Did you receive an answer to that letter of yours? 

Ans. 1 think so, but I do not remember the import of 
it. 

Q. Do you remember having received any answer from 
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1828 


Mr. Hubbard previous to your letter of February 23, 1880, 
which letter of yours is marked G. E. B., Exhibit 2?” 

Ans. Not definitely, and my impression is that the sub- 
ject of a Stock Book was dropped after that preliminary 
correspondence, and not mentioved until my letter of Febru- 
ary 23, 1880. | 

Q. Examine this letter, and state whether or not that is 
the answer (handing the letter to witness ) ?: 
Ans. Yes sir, I recognize thisas an answer received from 
1829 Mr. Hubbard to my letter of February 23, 1880. 

(Mr. Kerr, defendant’s counsel, offers in evidence the 
letter from Hubbard to Thompson, dated February 27, 
1880, which is marked **Exhibit Thompson H.”’ ) 

@. Did you answer that letter of Mr. Hubbard’s of Febru- 
ary 27, 1880? 

Ans. I did, on March 2nd, 1880, by sending Mr. Hub- 
bard the letter which is marked **G. E. B., Exhibit 3.”’ 

Q. Did you receive an answer to that letter of March 
2nd, 1880? 

Ans. I did. It is dated March 6th, 1880, and is from 
Hubbard Brothers, in the handwriting of Mr. Hubbard. 
-(Mr. Kerr, defendant’s counsel, offers in evidence the 
letter just referred to, dated March 6th, 1880, which is 
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marked ‘*Exhibit Thompson I.’’ ) 

Q. The letters which you have already produced and 
those which vou have from Hubbard Brothers contain heavy 
underscoring in red ink. Do you know by whom they were 
made? 

Ans. They were made by me. 

i931 &: When and for what purpose? 

Ans. In pursuance of a habit that I have, in opening my 
mail, of underscoring what I wish to refer to in answering 
the letters, or in order to catch my eye in glancing over 
them. 

Q. Was not some of that underscoring done subsequent- 
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ly to that time for the purpose of directing my. attention to 
parts of the letters? 

Ans. I think perhaps it was; it is, however, a habit that 
I have in opening my mail to underscore those parts that I 
wish to respond to, but I presume some of them may have 18382 
been done for the purpose you mention. 

(J. Was that the last correspondence during that month 
which you had with Mr. Hubbard, or have you been able to 
find any other letters from him? 

Ans. Nosir, not upto March 30, 1880. 

Q. Did you see Mr. Hubbard in pursuance of this cor- 
respondence ? 

Ans. I did. 

Q. When? 

Ans. On the morning of March 27th, 1880. 1833 

q. Where did you meet him that morning? 

Ans. In my office on Pine street, in this City. 

(). What time did he arrive at your office? 

Ans. It was in the forenoon, I don’t remember exactly 
the time of day, but it was, I think, after we had. com- 
menced the business of the day. 

Q. Did you transact any business with Mr. Hubbard on 
that day? 

Ans. I don’t think I did. 

Q. Did you discuss any business matters on that day in 1834 
reference to this Stock Book ? 

Ans. Yessir. 

Q. When you met Mr. Hubbard, state what you said to 
him and what was done in reference to the Stock Book ? 

Ans. Before anything was said about business particularly 
he went back into the back part of my office which contained 
a portion of my stock, and reached up on the shelf and took 
down the bound prospectus of the Manning Stock Book, 
which was then in preparation. He asked me first, ‘* What 
is this?’’ I told him that it was the prospectus of a Stock 1835 


Book which I had under way. He replied that he had pro- 
posed and contemplated a joint enterprise in the production : 
of a Stock Book. I said in answer to that that I had in- . 
augurated the movement, and notwithstanding I had it well 
under way, it was not too late to allow him some of the 
benefits if he wished to handle it in the East. 

Q. Was there anything said about the capacity in which 
he was to handle it? 

(Mr. Sypher, plaintiff’s counsel, objects to the question as 

1836 leading. ) 
Ans. There was. 
Q. What was said about his handling the book in the 


East ? 

Ans. I proposed to him to handle the book as a general +, 
agent, allowing me to manufacture for both, and said to 
him that owing to the great difficulty, almost impossibility, "~ 


of getting.a general agent East to handle a western book, I 
would put the books to him at a small per cent above the 


cost of manufacture. 


1837. By Mr. Sypher: 2 
Q. Was there not an instrument of writing entered into uy 

after this between you and Mr. Hubbard regulating this 
Stock Book business ? ah 


Ans. Not regulating the Stock Book business, I should 


say. 
Q. Was there not an instrument of writing entered into , 
between you and Mr. Hubbard, in reference to this matter 
under conversation, at this interview that you now are speak- 
ing of as having occurred on the 27th of March, 1880? ‘yy 
1828 Ans. There were subsequent memoranda and subsequent 
conversations concerning the matter of the Stock Book. 


4 
Mr. Sypher: This business of which the witness is detail- 
ing a preliminary interview having been subsequently deter- 
mined in an instrument of writing between the parties, all ‘ 
testimony in relation to interviews upon the matter previeus 
‘ 
e. 
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to the date of such writing is objected to Y plaintiff's 
counsel. 

By Mr. Kerr (resuming): 

Q. After proposing to him to handle the book as your 
agent, what was then said by him? 

Ans. He said that the expense of making books in the 
West was such that I could not make rates that would jus- 
tify his taking hold of the book as a general agent. 

Q. Did he make you any proposition? 

Ans. He suggested that he manufacture the book for 
both, and that suggestion was based on a further suggestion 
that he pay something for the use of the plates; I believe 
he said that he would pay a ‘‘ royalty’’ for the use of the 
plates, which is a proper term. 

@. Proceed and state the remainder of the interview? 

Ans. I asked him what basis he would propose, and after 
thinking about it for a considerable time, he said, ‘I will 
buy the plates,’’ and asked me to sell the plates, with the 
privilege of controlling on his part a given territory and 
manufacturing for me at cost. We talked sometime about 
a basis on this plan; I told him that I had estimated the 
cash outlay on the book at about $4,000, and that for the 
privilege of manufacturing and selling the book without 
royalty in a territory beyond what might be considered a 
reasonable field for me here, I should want that sum. This 
preliminary conversation was based on actual cost of manu- 
facture. He finally suggested that in order to get at the 
actual cost of stinufectareit would necessitate a little ad- 
vance on what might be figured out as the expense of press 
work, binding and paper; that carrying stock, expense of 
clerk hire, insurance, &c., would add to the net cost, and he 
suggested that about ten per cent. additional to these net ex- 
penses would just about cover the entire cost involved. I 
recognized the correctness, or at least the approximate cor- 
rectness, of this method of estimating what would really be 
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the cost. I will say that in his request to me for a propo- 
sition to sell the book with the reservations which I have 
named, he stuted that he could make the book Eust ata less 
expense than it could possibly be made in St. Louis, and 
that adding this ten per cent. to his cost of manufacture, 
and adding the expenses of shipping, I would still get the 
books here on that proposition at a less cost than that at 
which I could possibly manufacture them here. 

Q. Did you tell him what the book cost you? 

(Mr. Sypher, plaintiff’s counsel, objects to the question as 
leading. | 

A. He asked me what the book cost me here in cloth. 
[ told him that I had figured on the cost of manufacturing 
from the plates very carefully, and that I thought the first 
edition would cost me a little inside of $1.18 for the cloth 
binding, but that printing the first edition necessitated ex- 
perimeuts, delays, and some little expenses not entailed on 
subsequent editions, and that Tcould make it cheaper in sub- 
sequent editions, especially in publishing larger editions, the 
present one being onlv about 2,200 copies. He asked me 
then to give him the data on which to figure the expense of 
making the book. I furnished him with a paper block on 
which to figure, gave him the size and weight of paper, and 
he sat down and measured the book with exceeding minute- 
ness, moasuring the gold om the cover, estimating the amount 
und cost of paper, and diseussing somewhat in the mean- 
time the quality of paper to be used, suggesting that ma- 
chine finished paper would be the proper thing and would 
save expense in making the book. After thus carefully 
figuring on the expenses necessary tothe manufacture of the 
book, he stated that he could make it quite inside of a dol- 
lar per copy, and that on the ten per cent. advance which 
he suggested he could put the kook down in St. Louis, all 
charges. paid, at ten cents per copy less than I could possi- 


bly make the book. This expression was emphatic, and. 
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several times repeated. In all this interview he used the 
expression, ‘‘manufacture for both.’’ This figuring was 
based ona thousand pages, which had been suggested as 
about the extent of the book when completed. The book 
was not then complete, and this estimate was of course 1846 
mzde from the prospectus volume which represented the 
styles of binding, and that with the paper ordered and. my 
contract for printing and binding, enabled me to. make an 
estimate of the completed book. Itis quite within the power 
of a publisher to figure within a few cents on the cost of 
making a book, when these data are given or known. 

Q. Did Mr. Hubbard inake you any further proposition ? 

Ans.. I would like to say that previous to this measure- 
ment of the book, and so forth, he - had examined the book 
with especial minuteness, and had read the title page, I 1847 
think, all through the table of contents, and had run over 
the sample pages given, so that he understood very clearly 
the plan of the work and all the subjects treated. The- 
tuble of contents was then almost or nearly complete. 

Q. Was there anything said about the authorship of the: 
book ? 

Ans. No sir, that matter was not mentioned at all. The 
prospectus volume and these eirculars were all examined, 
and he commented very favorably on what he called the 
‘*streneth’’ of the circular presentation, but he never asked 1848 
ui word about the author, who he was, where he lived, or 
anything else. On that point there was not a word said 
during the day. 

Q. Was the question of copyright discussed between 
you with reference to the sale of it? 

(Mr. Sypher, plaintiff’s counsel, objects tothe question as 
leading. ) 

Ans. After he had completed his examination of the 
prospectus volume he used the expression, ** You have got 
a.strong book if the matter is well prepared.’’? Then he 1849 
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said, ‘‘ I see no way of our running it well together unless 
some arrangement is made for me to manufacture the book 
for both.”’ All through the negotiations of that day that 
was the expression used, ‘* manufacture for both,’’ and the 


fact that he could make books cheaper than I could here by .- 


manufacturing in very large lots for the sale of both houses 
was a point which he frequently mentioned. Finally he pro- 
posed buying the book. He said: **If you will make a 
proposition I will buy the book, if it is reasonable, and man- 
ufacture it for both of us.’’ I told him that there was 
really no necessity for my selling the book; that my capital 
was ample for carrying it, and that I preferred keeping the 
plates in my own hands and manufacturing for him at a mar- 
gin, which I was willing to make exceedingly narrow. He 
said that he had been publishing his own books, and that 
he would not handle a book asa general agent. He then 
asked me to fix a price on the book based on his manufac- 
turing it for both of us, as he expressed it, and my reserv- 
ing a given territory in which I was to have absolute con- 
trol of the sale of the book, and for which he was. to 
manufacture for me at what he persisted iu calling ‘* cost.”’ 

Q. What was the reservation that you have spoken of 
in your proposition to sell? 

Ans. That reservation I made very distinct, and I did it 
by a preliminary statement, that as far as an unconditional 
sale of the plates and copyright was concerned I would not 
listen to any proposition; that I had devoted a great deal of 
time, labor and expense to the book, had made it for my 
own trade, and was-satisfied with the salability of it, which 
had already been demonstrated. 

Q. How had it been demonstrated ? 

Ans. By the advertising which I had done, by the rapid- 
ity with which agents took hold of it, and by the corres- 
pondence which such a small amount of advertising elicited. 


Q. interrupted you before you finished stating about . 
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the reservation. Continue your statement jn regard to 
that? 

Ans. The reservation was that I was to control the book 
absolutely fora given territory, and that he was to make a 
forfeit of one dollar per copy for every book that went into 
that territury, either directly from any of his branch offices, 
from any general agent, or through any canvassing agent 
representing any other interest than mine. 

(Mr. Sypher, plaintiff’s counsel, objects to this as being 
testimony in relation to matters fully set forth in a written 
instrument which is in evidence in this case. ) 

The witness: I had told him that I would not listen to a 


proposition to sell the book, as I had made it for my own, 


trade, was satisfied with it, and it had demonstrated such a 
salability that I would not sell it outright for $10,000. He 
replied to this that the effect of his handling the book 
weuld be simply to enable me to utilize on territory beyond 
what I could possibly reach from St. Louis, and that by get- 
ting the book cheaper than I could make it, I would not 
only realize on this foreign territory, so to speak, but a 
still wider margin on my own sales. 

Q. Were the bounds of this territory mentioned by you? 

Ans. They were. 

Q. State what they were? 

Ans. He had, during the conversation, mentioned that he 
had a valuable general agent in Kansas, Thomas Prothero, 
for whom he wanted to provide, and be asked me to name 
my boundary lines so as to exclude from my field a given 
territory for him, I believe the States of Kansas and Nebraska. 
I therefore named as the territory for myself the States of 
Missouri entire, Arkansas, Indian Territory, Texas. Lou- 
isiana, Mississippi, and parts of the following states: Iowa, 
Illinois, Indiana, Kentucky, Tennessee and Alabama. : 

Q. Were these boundary lines defined in a written pro- 
position on that day ? 
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Ans. They were. 

Q. To the best of your recollection, have you stated all 
that took place at this interview up to the time of submit- 
ting the written proposition ? 

Ans. Nosir. He stated that as one of the conditions of 
sale, he would like to include a proposition which he asked 
me to make. 

Q. State what was said on that subject ? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as calling for matter which was subsequently reduced to 
writing. ) 

Ans. He asked me to include in the proposition for the 
sale of the plates, the condition of representing his publica- 
tions in this field, which publications he denominated ‘‘close 
books,”’ that is books sold exclusively through canvassing 
agents ; that he asked me to make a proposition to sell, and 
which in case of purchase he proposed to make a part of the 
transaction. In that connection he mentioned a rate on his 
own books. That rate was 65 per cent off the retail price, 
as we call it in subscription business, with circulars and pros- 
pectus volumes at the cost of manufacture. | 

Q: .Was there anything said as to the imprint of the 
books to be manufactured by him for you? 

(Mr. Sypher, plaintiff's counsel, objects to the question 
as leading. ) 

Ans. It was distinctly stated that in the manufacture of 
the Stock Book for me he would give my exclusive imprint, 
both as to title page and copyright certificates on back of 
same, so that the books should appear exactly as though 
owned and manufactured by me. 

Q. Is this the written proposition which was submitted 
to him in pursuance of that interview (handing witness 
paper marked ** G. E. B., Exhibit 4?’’) 

Ans. Yes sir, I recognize that as the proposition. 

Q. What was done with this after you had written it? 
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Ans. This was written at the request of Mr. Hubbard, 
not at my suggestion, and with that request he embodied a 
further request that I let him have a prospectus volume, 
samples of circulars, and this written proposition, to take 
with him to Hot Springs, Arkansas, to be considered while 1860 
gone, and he was to give me his decision when he returned. 

Q. What time of day onthe 27th did you last see Mr. 
Hubbard? 

Ans. Ife was in my office during quite a proportion of the 
forenoon. -A large portion of that time was spent in reading 
over the prospectus volume, he was out during a portion of 
the day, and I think about five o’clock was the last that I 
saw of him. | 

Q. At the time you gave him this written proposition, 
what did he say? 

Ans. He said that he would consider the matter while 
gone; that he would come back by way of St. Louis, ‘on his 
return and would stop and give me a decision. 

(. When did you next see Mr. Hubbard? 

Ans. I next saw him at the Union Depot on the morning 
of the 30th of March. 

Q. Where did you meet him, on the train or on the 
platform ? 

Ans. I met him in the yard of the Union Depot; as the 
train came up Poplar Street from the river, which it does very 1862 
slowly, he was standing on the platform, and he stepped off, 
and that was when I first saw him. 

Q. About what time of the day was that? 

Ans It was between seven and eight o’clock in the morning. 

I happen to know the time from the time of my own trains. 
I had to take an earlier train that morning to meet him than 
{ ordinarily come in on. My train got there first The time 
on our road: is pretty uniform one year with another. 
Q.. State what occurred when you met him? 
Ans. He asked me to g6 in the dining room at the Union 1863 
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Depot and talk with him concerning the Stock Book while he 
took his breakfast. He said that he felt the necessity of 
hurrying on home, and did not feel that he could spare the 
time to stop over in the city during the day. I went with him 
to the breakfast table and he introduced the subject of the 
Stock Book, telling me that he had examined it rather care- 
fully, and felt disposed to negotiate with me for its transfer 
on about the terms named in my proposition, 
Q. Did he then present you with a written memorandum ? 
1864 Ans. Quite to my surprise he pulled out of his pocket a 
pencil memorandum. 

Q. Where was this? 

Ans. It was at the table in the Union Depot restaurant. 

Q. Is this the original of the memorandum which he pro- 
duced, (then handing paper to the witness ) ? 

Ans. Yes sir, this is the original of the memorandum 
that he gave me. 

(Mr. Kerr, defendant’s counsel, offers in evidence the two 
pieces of paper comprising this Exhibit, which are marked 
‘‘Exhibit Thompson K.,’’ ) 

Q. Wasthere another memorandum? 

Ans. Yes sir, after handing me this he pulled out an- 
other. 

Q. What did he do with the other? 

Ans. He laid the other out before him while he ate his 
breakfast, and while I was examining this one. I read this 
aloud to him, and when I got down to that portion of it 
giving the price of the material, seeing that it was a depar- 
ture from my proposition I laid it down and told him that I 
1866 would not consider thé matter of sale any further, that I 

had not left room for any modification, that there was no 
necessity for my selling the Stock Book, that it was measut- 
ably paid for, that its success was demonstrated, and that if 
there was to be a modification the effort to trade might be 
considered off. ‘ 
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Q. What did he say then? 

Ans. He said: ‘*Well, write in the $4000.’’ He said 
further: ‘If you will give me time to make the money out 
of the book, I will consent to the proposition of $4000.”’ 
After his making that concession, I went through with the 1867 
balance of this memorandum, commenting on the points 
made, but he made some mention of my proposition being 
so unyielding that I suggested his placing the number of 
copies at 500 instead of 250, and in accordance with that I 
wrote in myself the 500 where it is found interlined in this. . | 
paper, the other being erased. 

@. You are referring to the memorandum which was 
presented to you by him? | 

Ans. Yes sir, to this memorandum before me, which is 
marked ‘*Exhibit Thompson K.’’ 1868 

Q. Read that paper, Exhibit Thompson Kk, to yourself, 
and explain in regard to it. : 

(Mr. Sypher, plaintiff’s counsel, objects to the question as 
leading. ) 

Ans. After the money portion of the proposition had 
been conceded by him I read it through somewhat casually, 
notas carefully as I would have done had I supposed it was 
to be claimed asa final agreement. I remember that I 
mentioned one feature in particular, I spoke of the indefi- 
nitness of the territory mentioned as one-third of Indiana, 1869 
Kentucky and Tennessee. In the management of the sub- 
scription business, no such indefinite boundary as that is ever 
named, it is necessary to know what the lines are absolutely 
so that applications and agencies can be transferred from 
one to another. That statement about one-third each of 
Indiana, Kentucky and Tennessee, I remember I commeuted 
on at the time as being impracticable, he agreed with me in 
regard to it, and we talked something about the immediate 
boundary lines which should distinguish the territory. 

Q. Did you arrive at a conclusion as to what should 1870 
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be the definite bounds in those States? 

Ans. Not, I believe, as to Indiana. Not having a map 
before us we could not very well do that. I remember that 
I mentioned that the extension of the northern boundary of 
the third tier of counties in Southern Iowa through IIlmois 
would about define the field in Illinois. He stated that that 
could be made definite in a final writing if the general terms 
of the agreemnt were understood between us. 

Q. State what, if anything else, was said touching the 

1871 boundary line of Illinois, and if it was otherwise more deti- 
nitely defined ? 

Ans. I remember that I mentioned Will County, Illinois, 
as being about the line, I don’t remember exactly whether 
I named the counties or had sufficient data to do it. I men- 
tioned the matter of agencies outside of the territory 
embraced in these limits and told him thut I would have to 
work out those agencies, but that I would at a proper time 
give him a statement of the field occupied, that they were 
not many in number, that each one occupied a limited ter- 

1872 ritory, and that in the nature of things they would work out 
their agencies without materially impairing the value of the 
field reserved to him. I mentioned distinctly that some of 
those agencies were in Ohio, some in Michigan, and some I 
think in Iowa and Wisconsin. To this he made no objection. 
I further explained to him, and was very explicit in doing 
so, that I did not want the transaction, if we agreed upon 
the terms, to be considered in the nature of an absolute sale 
of the book. His reply was: ‘The book will be worth 
more to you under the terms of the agreement which I pro- 

[873 pose than if you retain the plates and manufacture the book 
yourself.’” He said that no western house could success- 
fully cover an eastern field, and that he considered I was ab- 
solutely making $4000 clear, and not only not impairing the 
worth of the book to me, but enhancing its value. Accord- 
ing to his representation the claim was reasonable, and I. 
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felt thut way myself, provided the arrangement was carried 

vut in good faith. I felt that | was proposing to sell a book 

for a certain field on long time for a less amount than it had 

cost me eash, and was disposed to agree with him in the 
statement that I was simply realizing on a field virtually be- 1874 
yond my reach. The matter of sale was not spoken of by 
him or by me as an absolute one, but a conditional one. I 
was not separating from my interest in the book. The 
representations by him, and the feeling by me was, that 
its mercantile value to me would be little if at all impaired 
by the proposed transaction.” 

Q. Was anything said about the delivery of the plates 
and cuts? 

Ans. Not until just about the time we were separating. 
After we got on the train after breakfast the discussion as 
to the preliminaries was still going on, and as we went 
through the tunnel and over the bridge we were still talk- 
ing about not only this transaction but the effect it would 
have on his other publications which were involved in the 
transaction as proposed. 

Q. What about the delivery of the cuts, plates, stamps, 
dies, etc? 

Ans. Up to this time it was not definitely stated whether 
the understanding was complete. He was inclined to insist 
that I should relinquish some of the territory in the interest 
of the Ciucinuati office, and about that upto this time there 
was still a disagreement. I finally told him that I bad made 
the proposition without a margin for compromise, and that 
I was not disposed to make the concession whieh he asked. 

Q. State definitely what that disagreement was, and how 
it was finally settled ? | 

Aus. The final interview was a very brief one; as the 
cars stopped at the relay depot, in. East St. Louis, Illinois, 
und IT was about to get off, he finally said: ‘*We might 
come to an understanding about this, and I want to go home, 1877 
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feeling that the details in the main are settled. Hadn't 
we better agree upon the conditions?’? Itold him that my 
proposition was somewhat definite. He then asked if he 
ugreed to it if I would be willing to forward the material 
and let him have some stock, prospectuses, and so forth, to 
begin work with during the period of issuing my book, 
which was then on press. I told him that I would do that, 
us amatter of course, that I would accommodate him with 
material and would advance his interest as much as _ possible 
by lending him the prospectus volumes, as he might require. 
I then saidto him: ‘ You aré asking a very long time on 
this, and I would be glad to know, before it is determined 
on, What your financial condition is.’’ His nervous anxiety 
about the settlement of these accounts by notes had impres- 
sed me that his finances were uot in a perfect condition, and 
he made astatement to me as to his condition. 

(Mr. Sypher, plaintiff's counsel, objects to this as not 
evidence. ) 

The witness: I asked him the nature of Mr. Ayer’s 
partnership, whether it was a limited or an unlimited part- 
nership, as we understood it in the West. He told me that 
it was unlimited, and gave mea statement as to what he 
felt he was personally worth and what Mr. Ayer was per- 
sonally worth. I then mentioned a further condition, and I 
did it by way of protecting my interest in the product of the 
book; I told him I would ask that Mr. Ayer should be- 
come a party to the contract, not only as a part of Hub- 
bard Brothers, butas » partof F. W. Aver & Co.—I believe 
that is the name. 

Q. What did Mr. Hubbard say to that? 

Ans. He protested that he was entirely good for tie 
amount, that the partnership was unlimited, and that Mr. 
Ayer would not do’it. Isaidto him: «*If Mr. Ayer is 
obligated with you in an unlimited partnership, why would 
he not in his own firm name become a party to the contract ?”? 
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Now, I would like to state my special reasons for asking 
that Mr. Ayer should become a party to the contract. 

(Mr. Sypher’ counsel for the plaintiff, objects to the 
witness stating this, on the ground that it is not evidence. ) 

Q. State what Mr. Hubbard did finally in reference to 1881 
your demand that Mr. Ayer should be made a party to the 
contract ? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as immaterial. ) 

Ans. He agreed that I should have a lien on the plates, 
the lien to cover not only the payment of the $4,000, but to 
secure me in procuring the stock according to the condition 
of the transfer, whatever might become of the plates; that _ 
is, that this lien should attach to the plates in my interest. 

Q. Was anything said about where the plates were to be 1882 
delivered? 

Ans. It was definitely stated that the plates were to be 
delivered at the Union Depot, in St. Louis, properly boxed, 
addressed to Hubbard Brothers. 

Q. Was anything said about you having the right to 
publish any books prior to the delivery of the plates? 

Ans. It was definitely stated that I was to complete the 
edition on the press, which I stated was about 2,200 copies, 
and that I was to retain material for printing that edition 
and for binding, the latter, of course, requiring the use of 1883 
the dies. 

Q. When you madethese statements, what did Mr. Hub- 
bard say or do? 

Ans. He consented to my retaining the material until 
the edition was completed, and he consented to the lien on 
the plates covering what I have just stated. 

Q. What was said as to the delivery of the plates? 

Ans. I have stated that I was to deliver them at Union 
Depot. 

Q. But you have not stated what he said or did in refer- 1884 
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ence to your statement in respect to that? 

Ans.. I told him that the plates were not in existence, 
and we discussed the matter as to the subsequent matter to 
be included in the book. He was quite desirous that it should 
be extended to number a thousand pages, that is, not less 
than a thousand, of course, if it was anything more, it would 
not be objectionable. 

Q. That isnot what I want to get at. When you stated 
to him that you would deliver the plates at the Union Depot, 
in the City of St. Louis, what did he say, did he refuse 
to accept that proposition ? 

(Mr. Sypher, plaintiff's counsel, objects to the question 
as leading. 

Ans. He did not. 

(). What-did he do? 

Ans. He consented to it. We further discussed the 
matter of Mr. Hubbard’s publication to an extent, right 
along in that connection, and— 

Q. That you may not make any more mistakes of this 
sort, I wish you to state what was said and agreed to by 
Mr. Hubbard, not merely giving the statements that you 
made, but stating fully what was said by vou and agreed to 
by him, if anything ? 

A. When the car stopped at the Relay Depot, in East 
St. Louis, the time was very brief, and he made the state- 
ment that he had talked over the preliminaries to be em- 
bodiedin an agreement which covered the price of the plates 
and the territory to be reserved to myself, and made the re- 
mark: ‘*We have ugreed on the preliminaries, and I want 
to be able to notify my branch offices of the forthcoming of 
the new book;”’ he said that Mr. Keeler, his Cincinnati 
manager, was becoming restless because business was dull, 
and he then suggested that we sign this pencil agreement, 
which is marked, ‘*Exhibit Thompson K.’’ I looked at him 
with some degree of astonishment, and told him that this 
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was the meerest outline of the agreement, and he used the 
expression, ‘*We understand each other.’’ I hesitated, and 
he said again: ‘*We understand each other, don’t we?’’ I 
told him I believed we did understand each other. ‘*Well,’’ 
said he, ‘‘there is no time to be lost, and I would like to 1888 
begin working the book with my sub-ageuts. I will go 
home and write out an agreement based on what we have 
stated as the general conditions.’” Then. he pulled out his 
pencil and took this memorandum out of my hand, and I 
told him right there that the plates were to be collateral 
security to insure to me the provisions of the contract. He 
wrote on it and handed it back to me; he wrote on both 
ugreements, signed both, and handed me the other agree- 
ment, and at his earnest solicitation, as evidence that — 
we had come to an agreement, but with the. state ;g99 
ment that even this did not embody the agreements, 
und that he would write out one embodying them 
as the final contract. Just as the train was about start- 
ing, he shoved the pencil at me, and I took it and wrote my 
name under the agreement, retaining this agreement, mark- 
ed, ‘*Exhibit Thompson k,’’ which had been the one under 
discussion alf the time, giving him the other, at. the same 
time not reading the final clause in this agreement, as I 
thought it was the statement that I was to have a lien on 
the plates for the fulfillment of the conditions of getting the 1899 
stock as well as the payment of the notes. 
 Q. Lookat the paper marked *‘ G. E. B., Exhibit 5,’’ and 
state whether or not that is the paper you signed under 
the circumstances that you have stated (handing the paper 
referred to the witness ) ? 

Ans. I never read this before. These interlineations ‘ 
are not mine. 

Q. Is this your signature at the bottom ? 

Ans. Yessir, that is my signature, N. D. Thompson. 
This paper which is marked, ‘‘Exhibit Thompson K,’’ is the 1891 
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writing that I had in my hand and the one that was under 
discussion all the time; I was reading it aloud, I think, all 
the time, and he had the paper marked, ‘*G. E. B., Exhibit 
5,’’ before him, and not for one moment thinking that 
either one of them was designed for our signature, I did not 
stop to acquaint myself with their exact correspondence. I 
presumed that, having written them both, he would write 
them exactly alike. 

Q. Was there any express agreement and understanding 

1892 as to the purpose for which this pencil memorandum or 
either of the pencil memorandums should be used ? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as leading. ) 

Ans. That was stated directly when I objected to sign- 
ing it as not embodying the contract. He said: ‘It will 
be simply a guide for writing out a contract.’’ He said that 
this was simply a memorandum of some of the features em- 
braced in our understandings, and that it could be used as a 
guide for writing out a contract embodying the special 
1893 features agreed upon in our conversation. 

Q. In this conversation was anything agreed upon about 
you handling the subscription books and publications issued 
by Hubbard Rrothers ? 

Ans. That was one of the conditions of the transfer. 

Q. State what was agreed upon between you and him in 
regard to that? ° 

Ans. Asa part of the agreement to be embodied in this 
more definite contract I was to push his close subscription 
books in a territory specified in our understandiog. : 

1894 Q. State what that territory was? 

Ans. That territory was Missouri, with the exception of 
six counties including and adjacent to Kansas City, Indian 
Territory, Texas, Arkansas, Kentucky and Tennessee, west 
of Tennessee River, and Southern Illinois. That embraced 
the contract on the other books, unless Mississippi might 


possibly have been included. Mississippi had aiways 

been worked by me, and I believe it was embraced in the 

new arrangement. I will state that this arrangement to 
handle his other books was in this proposed contract to be 
modified. I was to get them in future at 65 per cent. off, 1895 
whereas I had been getting some of them ata discount 
greater than 65 per cent. It modified the arrangement on 

the other books to an extent which, if you will allow me 

to referto my memorandum, I will give you the modifica- 
tions on the other books. 

Q. What memorandum do you wish to refer to? 

Ans. A _ written memorandum that I have. On the 
‘Achievements of Stanley,’’ the price which I was to pay . 
him was advanced a little; I was to pay him a higher price 
than I had been paying. 1896 

Q. I will ask you whether the 65 per cent. off was differ- 
ent from the rate which you had been paying him for his publi- 
cations ? 

Ans. It was different. 

Q. Can you state the difference? 

Ans. I ean, by reference to my memorandum. 

Q. Is the memorandum to which you refer made from 
entries on your books, which were entered at the time you 
were handling the Hubbard books before making this agree- 
ment with him? 1897 

Atis. Before and after March 30th, 1880. 

Q. From that memorandum, can you state what difference 
there was between 65 per cent. off and the price which you 
had been getting the books at before? 

Ans. I can. 

Q. Produce the memorandum ? 

(Mr. Sypher, plaintiff’s counsel, objects to this as imma- 
terial. ) 

Ans. This is the memorandum (producing a paper). 

(Mr. Kerr, defendaut’s counsel, offers in evidence the 1898 
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memorandum just produced by the witness, which is marked 
‘Exhibit Thompson L.”’ ) 

By Mr. Sypher: 

Q. Were you not doing business with Mr. Hubbard 
under a written agreement, which determined the prices of 
the books you received from him, before the 30th of March, 


1880? 
Ans. There was an agreement, I don’t know whether it was 


in writing or-not, if not written inthe form of a contract, it was 
embodied in correspondence. I made this memorandum out 
in order to see how the Stock Book transaction affected the 
prices on other books. 

Q. When did you make that out? 

Ans. I made it out recently. 

(Mr. Sypher, plaintiff's counsel objects to proving the mat- 
ter proposed in this form, as irregular and uncertain, and states 
that it is not shown that there was not a written agreement 
between the parties which determined the prices of books 
for the period under consideration; that if such an agree- 
ment is in existence, it is the best proof of the facts it con- 
tains, and if the agreement is in correspondence, the letters 
are the best proof of the facts they contain, and that there 
is no evidence that the entries on the books show the net 
cost or the prices paid Hubbard Brothers. ) 

The witness: I will state that my invoice book, embrac- 
ing bills from Hubbard Brothers, will show that after the 
date of March 30, 1880, I paid a different price for bibles, a 
different price for Stanley books, and a different price for 
what he called his temperance publications, the whole result- 
ing from what was the understanding in the transfer of the 
Stock Book plates, and which part of the agreement he 
sustained afterwards. : 

sy Mr. Kerr (resuming): 
Q. After the transaction of Mareh 30, 1880, did you 
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pay Hubbard Brothers more or less for their publications 
than you had been paying before that time? 

Ans. I paid him more on bibles and the other books 
which I have named. It shows simply that not only did I 
receive less than I conceived the Stock Books te be worth, 1902 
but that I was handicapped. 

(Mr. Sypher, plaintiff’s counsel, objects to the witness 
stating what things show, on the ground that the things 
must be produced, and when they are produced, they will 
show for themselves. ) 

Q. State what was the fact as to the comparative prices 
paid Hubbard for his publications before and after March 
30, 1880? 

Ans. On bibles, which were the principal books, | paid 
him an average of $1.184 cents per set more than I had 1903 
previously paid him, a set representing one of each style, 
and there were eight styles. On the lower priced bibles it 
made a difference in my favor, but a greater difference in 
his, the aggregate difference being $1.184 cents per set. 

For the bound bible prospectus I paid bim 50 cents more per 
copy than I had previously paid, by which I mean the agents’ 
canvassing book. Onthe ‘‘Achievements of Stanley,’ I 

paid one and a quarter cents per copy more per cepy cloth 

and one and three-quarter cents more per copy leather than 

I had previously paid. This was continued and was in 1904 
obedience to the rate of 65 per cent off on his other publi- 
eations as provided for in the contract to be entered into in 

the sale of the Stock Book. | 

Q. Under this contract to be entered into, which you 
have mentioned, was there any agreement as to the price at 
which prospectus books were to be furnished you by Hub- . 
bard Brothers ? 

Ans. They were to be furnished at cost? 

Q. Was there any agreement as to posters? 

Ans. They were to be furnished at cost. May I mention, 19095 
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while I think of it, the manner in which we were to deter- 
mine the cost of the Stock Book? I believe I have 
omitted that. 

Q. Well, you may state if there was any agreement as 
to the manner in which you were to determine the cost of 
the Stock Book to be produced by Hubbard Brothers? 

Ans. The agreement as to that was definite and was con- 
sented to by him without reservation, to-wit : he was to make 
an itemized statement to me of all the material and work 
entering into the manufacture of the book. This included, 
ef course, the cost per pound of the paper, the cost of the 
press work, and the cost of binding. This statement was 
deemed necessary for me, as having had experience in_ pub- 
lishing, I could easily determine whether the charges were in 
excess of what was the current price for that sort of work 
and material. 

Q. Was there any agreement on that day, March 30, 
1880, between you and Mr. Hubbard for Hubbard Brothers, 
with reference to applications? 

Ans. Yessir, applications were to be transferred from 
the one house to the other according to the field from which 
they emanated, with a charge of fifty cents each. 

Q. What applications? 

Ans. Applications for canvassing agencies which were 
supposed to be made in response to advertising. For in- 
stance, if he advertised in an eastern paper of large circula- 
tion having a patronage in my territory, and it elicited cor- 
respondence, that correspondence was to be turned over to 
me at the rate of fifty cents per application. 

Q. You have not yet defined what you mean by applica- 
tions? 

Ans. I said applications for agencies ? 

Q. In what territory? 

Ans. The applications were to be turned over to the 
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effice controlling the territory from which the application 
came. . 
Q. Was any other memorandum of agreement besides 
that marked, ‘‘Exhibit Thompson K,’’ read to you? 
(Mr. Sypher, counsel for plaintiff, objects to the question 1999 
as leading. ) 
Ans. No sir, and I never read any other memorandum 
of agreement that morning. Mr. Hubbard held in his hand 
all the time the paper marked, «‘G. E. B., Exhibit 5,’’ and I 
was led to suppose that it was exactly similar to the one 
which I held and which we were discussing. I wish to state 
that this memorandum at the bottom of. the agreement which 
stutes, ‘‘Field on Stock Book to be same as on H. 
Brothers’ other publications,’’ etc., was not read by me and 
the conditions were not consented to by me. I thought that:,919 
Mr. Hubbard was writing the provision for a lien on the 
plates. | 
Q. When did you first discover that that was contained 
in the copy of the pencil memorandum retained by you? 
Ans. I don’t think I discovered it until he called my 
attention to it in his correspondence. I know it was. 
not the same day on which we separated at East St. Louis. 
Q. Did you write to Mr. Hubbard on making that dis- 
covery? | 
Ans. I did, on April 13th, 1880. } se 1911 
Q. Is this the letter to which you refer (handing letter 
to the witness marked, ‘‘G. E. B., Exhibit 8.’’ ) 
- Ans. I recognize this letter of April 13, 1880, marked, 
“G. E. B., Exhibit S.’’ as a letter emanating from meto * 
Mr. Hubbard. 
Q. Had you not before that time, on March 31, 1880, by . 
this letter of that date, called his attention to other matters 
not contained in the pencil memorandum (handing witness 
letter dated March 31, 1880)? 1912 
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Ans. This letter of March 31, 1880, discussing the de- 
tails of the understanding, is mine. 

(Mr. Kerr, defendant’s counsel, offers this letter of 
March 31, 1880, in evidence, which is marked ** Exhibit 
Thompson M.”’ ) 

Q. Did you receive an answer to that letter of March 
31, 1880, from Mr. Hubbard? 

Ans. Yes sir. 

Q. Is this the letter you received in answer to that 

1913 (handing letter to the witness dated April 2d, 1880)? 

Ans. Yes sir, I recognize this letter as the one received 
from Mr. Hubbard in answer to mine. 

(Mr. Kerr, defandant’s counsel, offers in evidence the 
letter of April 2d, 1880, which is marked ‘**Exhibit Thomp- 
son N.’’) 

Q. After Mr. Hubbard left St. Louis on March 30, how 
was the remainder of your discussion of the proposed sale 
of this book carried on? 

Ans. By correspondence. 

1914 Q. Did you, in answer to this letter of April 2d, 1880, 
write to Mr. Hubbard? 

Ans. I did. 

Q. Is this the letter that you wrote (handing letter to 
the witness ) ? 

Ans. It is. 

(Mr. Kerr, defendant’s counsel, offers this letter in 
evidence, which is marked ‘*Exhibit Thompson O.’’ ) 

Q. Did you receive an answer to your letter of April 5 

* from Mr. Hubbard? 
1915 <Ans. Yes sir. 

Q. Is this the letter (handing the letter to the witness 
dated April 10, 1880?) 

Ans. Yes sir, that is the letter. 

(Mr. Kerr, defendant’s counsel, offers this letter in 
evidence, which is marked ‘*Exhibit Thompson P.”’ ) 
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Q. Did you answer that letter of Mr. Hubbard’s of 
April 10th?) 
Ans. Yes sir. 

Q. Is this the letter (handing witness a letter dated 
April 13, marked, «*G. E. B., Exhibit S’’ )? 1916 

Ans. Yes sir, this is my answer to his letter of the 10th 
of April. 

Q. Did you receive an answer to that letter? 

Ans. Yes sir. 

Q. Is this the answer you received to that letter ‘ hand- 
ing witness a telegram )? 

Aus. Yes sir, l received this telegram in reply to my 
letter of the 13th of April. ; 

(Mr. Kerr, defendant’s counsel, offers this telegram in 
evidence, which is marked **Exhibit Thompson Q.’’ ) 1917 

Q. Did you also receive this letter in answer to the last | 
letter that you wrote to Mr. Hubbard (handing witness a 
letter dated April 16, 1880, marked, «* G. E. B., Exhibit 
|")? 

Ans. Yes sir, I received this letter also in addition to 
the telegram. 

Q. Did you answer that letter of April 16? 

Ans. Yes sir, I answered it by telegram. 

Q. De you remember whether you answered it before 
that time by letter or not? 1918 

Ans. I don’t remember definitely. 

Q. Do you recognize this as a copy of the telegram sent 
by you in answer to the letter of April 19, 1880, (handing 
witness paper marked, ‘‘G. E. B., Exhibit U?’’) : | 

Ans. Ido. 

Q. Did you receive an answer to the telegram of April 
19ch, from Mr. Hubbard? 

Ans. Yes sir. 

Q. Do you recognize this as the answer which you 1919 
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Ans. Because the correspondence which followed the 
agreement of March 30, led me to believe that he was trying 
to evade the provisions of the contract, and I withheld them 
for that reason. 

Q. To what contract do you refer and what provision ? 

Ans. I refer to the verbal contract made with Mr. Hub- 
bard March 30, 1880. 

(Mr. Sypher, plaintiff’s counsel, objects.to this testimony, 
because, as has already been shown, the verbal contraet Ne 

1927 referred to was superseded by an instrument of writing. ) 

The witness (continuing) : The provisions of which were, 
that I was to have the absolute control of a large territory, 
embracing, I believe, thirteen states, territories and parts of 
states, in which my control of the book was to be absolute, 
and for which I was to have books at a price of ten cents 
per copy less than I could manufacture the book for from 
the plates. There was a further consideration ef $4,000, 
which I regarded as a minor consideration as compared with 
the other matters of value reserved to me. 

1928 Q. As you have spoken again of this verbal contract, I 
will ask you if there was any other agreement between you 
and Mr. Hubbard at this time, except that which you have 
mentioned regarding the sale of this copyright and the sale 
of books? : 

Ans. There was no agreement between us covering the 

‘conditions of the contract other than the verbal agreement, 
there was a pencil memorandum which served as a part of 
the basis on which the agreement was made, and which he ie 
stated would serve his convenience in writing outa contraet - 

1929 in form covering the entire agreement. 

Q. Was there any agreement or understanding as to 
what should be the effect of this pencil memorandum ? 

(Mr. Sypher, plaintiff’s counsel, objects to the question as 

leading and incompetent, and being not a question of fact, 
but of law. ) 
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Ans. This pencil memorandum was to serve simply as a 
partial guide in making out the final contract, which final 
contract was to bean assignment of the plates, copyrights 
and material entering into the manufacture of the book, 
with the reservations, which I here named, of the control of 
the sale of the book in a large district of the country defini- 
tely named in our verbal agreement. It was expressly 
stated by me, and agreed to by Mr. Hubbard, that the pencil 
memoranduin did not cover the conditions, and that the final 
writing was ‘to embrace those conditions, and by that 
final writing the sule was to be effected. I insisted on Mr. 
Hubbard’s remaining over for the day, and going to my 
office to complete the contract and to reduce it to writing, in 
which the conditions should al be covered. He objected to 
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this, because of the necessity of his getting back home, and 1931 


continued to use the expression: ‘‘We understand each 
other. We understand each other,’’ and stated further 
that when he got home he would write it out in a way that 
would be satisfactory. The pencil memorandum was not 
considered the contract by me, a fact which I stated clearly, 
and Mr. Hubbard agreed with me in that, saying that the 
conditions would be properly covered, and that they were 
too well understood to admit of mistake. 

Q. The letter to which we last referred, received from 
Mr. Hubbard, dated April 24, 1880, did you answer that 
letter? 

Ans. I did answer that lettet of the 24th of April by 
this letter of the 26th of April (producing a letter, which 
defendant’s counsel offers in evidence, and whichis marked, 
‘¢ Exhibit Thompson T.”’ ) 

Q. At this time, April 26th, and at the time of shipping 
the prospectus and cuts, of which you have spoken, had 
you received any draft of any contract and assignment of 
the copyright from Mr. Hubbard? 

Ans. No sir, I had not. 
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Q. Did you have any furthercorrespondence, which you 
remember, with Hubbard Brothers, inthe month of April, 
1880? 

Ans. I presume I did; letters were passing on an aver- 
age every few days, but I do not recollect definitely. 

(¥. Look at this letter, dated May Ist, 1880, and state 
whether that is the next letter you find from you to Mr. 
Hubbard (handing letter:'to the witness. ) ? 

Ans. Yessir. 

(Mr. Kerr, defendant’s counsel, offers this letter in evi- 
dence, which is marked, ‘* Exhibit Thompson U.’’) 

Q. Did you receive an answer to your letter of May Ist, 
1880? 

Ans. Yes sir, I received aletter from Hubbard Brothers, 
written May 5th, 1880, which I presume is in answer to my 
letter of ‘the Ist of May (producing the letter referred to, 
which defendant’s counsel offers in evidence, and which is 
marked, ‘* Exhibit Thompson V.’’) I alsowrote to Mr. 
Hubbard, on May 4, 1880, announcing the shipment of a 
portion of the electrotype plates (producing the letter re- 
ferred to, which defendant’s counsel offers in evidence, and 
which is marked, ‘* Exhibit Thompson W.’’ ) 

Q. At the time of the shipment of these plates, was all 


of the book off the press? 


Ans. No sir, it was not. 

Q. Did you receive an answer from Mr. Hubbard to your 
letter of the 4th of May, 1880? 

Ans. I think I did, but I do not find it. 

Q. When was your next letter written to Mr. Hubbard ? 

Ans. I presume the letter of the 8th of May, 1880, was 
the next (producing the letter referred to, which defendant’s 
counsel offers in evidence, and which is marked, ‘* Exhibit 
Thompson X.’’ ) 

Q. Did you receive an answer to your letter of the 8th 
of May, 1880, from Mr. Hubbard? 


» * 
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- Ans. Ido not find any answer to my letter of the 8th of 


- May. I find that I wrote him again on the 11th of May, 
rl 1880 (producing the letter referred to, which defendant’s 
\ counsel offers in evidence, and which is marked, ‘* Exhibit 


Thompson Y.’’) ‘To that I received: an auswer, dated May 1937 
13, 1880 (producing the letter referred to, which defend- 
r ant’s counsel offers in evidence, and which is marked, ** Ex- 
| hibit Thompson Z.”’) I again wrote to Mr. Hubbard on the 
12th of May, in answerto a letter of his dated May 10th, 
which I do not find. 

(It is agreed that if the original or the press copy of the 
letter of May 10, 1880, from Hubbard to Thompson, men- 
tioned in Thompson’s letter of May 12, 1880, is found, it 
may be appended hereto as an exhibit. ) 

(Mr. Kerr, defendant’s counsel, offers in evidence the 1938 . 
letter from Thompson to Hubbard, dated May 12, 1880, 
which is marked, ‘‘Exhibit Thompson AA.’’ ) 

The witness: In answer to my letter of May 12, 1880, I 
received a letter from Mr. Hubbard, dated May 14, 1880, 
which is marked, «« G. E. B. Exhibit N.”’ I find no-other 
letter from Mr. Hubbard until the 18th of May, 1880 ( pro- 
ducing letter of May 18, 1880, which defendant’s counsel 
offers in evidence, and which is marked, ‘* Exhibit Thomp- 
son BB). My next letter to Mr.. Hubbard was on May 24, 
1880, which is marked, ‘‘G. E. B. Exhibit 7.’’ [have here 1939 
a letter from Mr. Hubbard, dated May 26th, 1880 ( produc- 
ing the letter referred to, which defendant’s counsel offers 
in evidence, and which is marked, ‘* Exhibit Thompson 
CC.’’ ) 

Q. Did you send the bill specifying these articles, as re- 
quested by Mr. Hubbard? 

Ans. I did. | 

Q. Is that a copy of the bill which you enclosed to Mr. 
Hubbard (handing paper to witnes,s marked, «* Exhibit B,”’ 
attached to the original bill of complaint ) ? 1940 


1941 


1942 
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Ans. My recollection is that I sent him a bill accompa- 
nying this letter. 

Q. Do you remember about what time you sent him the 
first bill? 

Ans. It was in May. 

Q. Was it before the 28th day of May? 

Ans. Yes sir, there was a special letter accompanying 
this bill, ** Exhibit B,’’ which I sent. 

(Mr. Kerr, defendant’s counsel, calls for the original bill, 
which is produced by Mr. Sypher, plaintiff’s counsel, the 
same being marked, **G. E. B. Exhibit 6.’’ ) 

Q. Look at the bill marked **G. E. B. Exhibit 6,’’ and 
at the letter, and state if that is the bill which you enclosed 
in the letter of the 28th, which letter is marked, **G. E. B. 
Exhibit 9’’? © 

Ans. It is. 

Q. Had you before that time sent a bill to Mr. Hubbard ? 

Ans. My recollection is that I had. 

(Mr. Kerr, defendant’s counsel, calls for this bill. ) 

(Mr. Sypher, plaintiff’s counsel, states that he has not got 
it, and that he has never seen it, but that if his client has 
such a paper, he will forward it to the commissioner to be 
attached to this testimony. ) 

Q. State why you sent this bill in that form? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as tmmaterial. ) 

Aus. Because I received a letter asking for these speci- 
fications. 

(Mr. Sypher, plaintiff’s counsel, objects to the witness 


1943 stating the contents of the letter. ) 


Q. Without reference to the letter which you received, 
state why you made the bill out in that form, specifying the 
items and amounts in dollars and cents? 

_ (Mr. Sypher, plaintiff’s counsel, objects to the question 
as immaterial. ) 
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Ans. I did so simply as specifying the moneyed con- 
siderations in the purchase, without any reference whatever’ 
to the other reservations, which I made in the transaction. 

It was simply the statement of the amount of money in- 

volved. 3 1944 
Q. Hadthe notes been signed at this time? 

_ (Same objection. ) | 

Ans. They had not. 

Q. Did you receive an answer to your letter ciclo 
this bill? 

Ans. Yes sir. 

(J). What is the date of that letter? 

Ans. My recollection is that it was about June Ist. 

Q. What was the next letter that you reeeived from Mr. 
Hubbard, after having enclosed to-him this bill? | 

Ans. I have two letters from Mr. Hubbard, dated May 
28, and a letter of June Ist, which was in answer to my let- 
ter enclosing the bill, the letter of June Ist being, “G. E. 
B., Exhibit 10.”’ 

(Mr. Kerr, defendant’s counsel, offers in: evidence the 
two letters referred to by the witness, dated May 28, the 
letter commencing, ‘‘Your letter of the 24th with-notes ’ 
enclosed,’’ etc., being marked, “‘G. E. B., Exhibit B. 1,’’ 
and the other, ‘‘Exhibit Thompson DD.’’ ) 

Q. What was the next communication that you sent to 1946 
Mr. Hubbard? 
a ‘I have a letter here of May 31, which is marked, 

“<G. E. B., Exhibit 8.’ My next letter to Mr. Hubbard ° 
was in answer to the letter from Hubbard Brothers of June’ — 
Ist, inclosing notes for $3,500, this letter sent by me being 
dated June 4th, marked, “G. E. B., Exhibit 58,’’ of which - 
I have a copy. 

Q. At the time of sending these notes to Mr. Hubbard, 
had all of the plates been shipped? 1947 


1945 
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Ans. Yes sir, the plates, and if I mistake not, all the 
material specified in the bill. 

Q. You referto the time when you forwarded the note 
to him in blank to be signed ? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 

~ as leading. ) 

Ans. I had previously sent the notes to be signed, which, 
according to my recollection, were not returned to me. 

@. At the time you sent these notes to Hubbard, to be 

1948 signed by him, had the plates and material all been shipped ? 

Ans. ‘To the best of my recollection they had. 

Q. Did you answer the letter of Mr. Hubbard, dated 
June 4, 1880? 

Ans. Yes sir. 

(Mr. Kerr, defendant’s counsel, offers in evidence the 
letter of June 4, 1880, which is marked, ** Exhibit Thompson 
EE.’’ ) 

Q. Did you also write to Mr. Hubbard onthe 4th day of 
June, 1880? 

1949 Ans. I did. 

Q.. Is this the letter (handing witness the letter marked, 
“G. E. B., Exhibit 58”’ )? 

Ans. It is. 

Q. Did you receive an answer to that letter? 

Ans. My recollection is that I did, but I have not been 
able to find it. As an explanation of the absence of that, I 
will say that I went to Hot Springs immediately after that, 
and the chances are that I may have received it there and 
not preserved it. 


1990 Q. What is the next communication between you and °* 


Hubbard Brothers which you are able to find? 

Ans. The wextI find is a letter of June 4, written to 
Hubbard Brothers, of which I have a copy (producing the 
letter referred to, which defendant’s counsel offers in evi- 
dence, and which is marked, ‘‘Exhibit Thompson FF.’’ ) 
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.Q. Where.are the telegrams referred to in-that letter of 
yours of June 4th, marked, ‘*Exhibit Thompson FF’’? 

Ans. I cannot find them, they were received during my 
absence in Hot Springs, Arkansas, and I have no recollee- 
tion of ever having seen them. : “ON ) 4O5R 
-Q. Where were you at the time that - letter was” 
written (handing letter to the witness, dated June, 1880, : 
from Thompson to Hubbard)? . 
‘Ans. At Hot Springs, Arkansas. 


- (Mr. Kerr, defendant’s counsel,offers in evidence the let- — 
ter of June 8th, 1880, referred to, which ‘is marked, —_ 
hibit Thompson GG.”’’ ) 


Q. Were the notes mentioned in the letter of Mr. 
Hubbard, marked, «‘G. E. B., Exhibit 10,’’ which were sent. 
to you, the same as those ‘you had forwarded to him to be 1952 
signed by him? 

Ans. Nosir, I think not. 
(Mr. Kerr, defendant’s counsel, calls for the notes that 
were forwarded by Mr. Hubbard to Mr. Thompson. ) 


_ (Mr. Sypher, plaintiff’s counsel, states that he never saw 
them, but that if they are in Mr. Hubbard’s. possession they 
will be sent to the commissioner. ) 


Q. Do you know what was the date of the notes sent 
hy you to Mr. Hubbard? 

Ans. I think they were dated May 3, 1880. 

-Q. Did you write a letter to Mr. Hubbard from Hot 
Springs, Arkansas, and is that the next letter which you" 
wrote (handing the letter to witness ) ? 

Ans. Yes sir, I reeoguize this as a letter from me to . 
Mr. Hubbard, written feow Hot Springs, Ar agian June.13, — 
1880. | 

(Mr. Kerr, defendant’s counsel, offers in evidence the: 
letter just referred to, dated June 13, 1880, which is marked, 
«Exhibit Thonipson HH.”’ ) } : 91954 

. 


1953. 


1955: 


1956 


1957 
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€ 
Q. Did you. receive an answer from: Mr. Hubbard to 


that letter? 

Ans. Yessir, this letter of June 17, 1880, I received at 
Hot: Springs, frem Hubbard Brothers (producing letter. ) 

(Mr. Kerr, defendant’s counsel, offers in evidence this 
letter of June 17,.1880, which is marked, ‘*Exhibit Thomp- 
son If.’’ ) 

Q. When did you next write to Mr. Hubbard? 

Ans. On June 20th I wrote-a letter in reply to his: of 
the 17th of June. My letter was written from. Hot Springs. 
It is marked, ‘“*G. E. B., Exhibit D.”’ 

Q. Do you find any other letter that you received from 
Mr. Hubbard about that time? , 

Ans. Ido not,, but I have a letter here written by me to 
Mr. Hubbard, dated June 28th, acknowledging the receipt 
of one from him, dated June 24th. 

(It is agreed that the letter of June 24, from Hubbard to 
Thompson, if found, may be attached to this testimony as 
an Exhibit, or a press copy of the same. ) 

Q. By reference to your letter of June 28th, 1880, which 
is marked, “G. E. B., Exhibit 59,’” do you remember having 
received a letter from Mr. Hubbard to which this ts an 
answer? 

Ans. I remember distinctly of receiving a letter to which 
this is an answer, and in explaining this letter, I ought to 
have the letter to which it is an answer. 

Q. Do you remember the contents of this letter that 
you. received before this, which led you to make the state- 
ments touching the authorship of the book in this letter? 

Aus. I remember generally the contents of the letter. 

Q. From your best recollection of the contents of that 
letter, state why you made those statements touching: Dr. 
Manning ? 

Ans. This letter was written in answer to an inquiry 


concerning the authorship of the book, and in speaking of 


o7vl 


Dr. Mauning I spoke of him as representing the authorship 
of the work, without special reference to any individual con- 
nected with the preparation of the book. 

Q. Had Mr. Hubbard made any inquiries of yow as to the 
authorship of the book before that time? 1958 

Ans. He had never put a single question tome at any 
time, and this letter was not intended to deceive him in the 
matter or to forward my ends in any way, as at that time 
I thought the understanding between us was'complete: My 
impression was that he wished the information to satisfy 
inquiries: from canvassing agents and other parties making 
special inquiry with reference to communicating with the 
author. I had myself received letters from parties wishing 
to eonsult the author of the book with reference to special 
diseases, etc. 1959° 

Q. Had you, before that time, that you remember, made 
any representations to Mr. Hubbard as to the authorship, 
except as you have already stated in your testimony ? 

(Mr. Sypher, plaintiffs counsel, objects to the question 
as being cross-examination. ) 

Ans) Not one word. Let me make su further explana- 
tion. I was impressed at this time that Mr. Hubbard was 
entirely satisfied with the book, and felt that both he and I 
had demonstrated its salalility and mercantile value, and I 
did not understand him as wanting information to satisfy 1960 
himself as to the value of the book, or the practicability 
and correctness of its contents. At that time I considered 
the terms of the transaction understood and agreed upon. 

Q. Did you receive any other letter from Mr. Hubbard 
while you were at Hot Springs? 

Ans. I den’t think I did. I left there Saturday, July 
3, 1880, and got home to St. Louis on the Fourth of July. 

Q. Is this the next letter which you reeecived from Mr. 
Hubbard, to the best of your recollection (handing witness 
a letter)? 1961 


572 


Ans. It hardly seems reasonable that I would have re- 
ceived no letter from him from July 5th to July 22d, the 
date of this letter, but I cannot recall the substance of any 
special letter that I received between those periods. 


(Mr. Kerr, defendant’s counsel, offers in evidence the: 


letter of July 22, which is marked, ‘* Exhibit Thompson 
KK.’’ ) 
Q. Have you been able to find any other letter? 
Ans. I have not. 
1962 .Q. Have you the draft of a paper enclosed in that letter 
of July 22d from Mr. Hubbard? , 
. Ans. Yes sir. 


.Q. Isthis paper, which is marked, “G. E. B. 18,’’ the 


draft of a paper to which you refer? 
Ans. Yes sir, that is the draft of the paper w hich I ve- 
ceived with that letter. 
Q. Did you execute that paper? 
Ans. I did not. 
_Q. State why you did not execute it? 


1963 (Mr. Sypher, plaintiff’s counsel, objects to the question. 


as immaterial. ) 


Ans. I refused to do it, because I thought it was a mate-> 


rial departure from the original agreement, and a depar- 


ture from the understanding arrived at in our correspon-' 


dence, embodying things not therein mentioned nor by me 
implied. 

Q. Did,you answer the letter in which you received this 
draft? 

Ans. — I did. 


1964 Q. Is this letter the answer which you sent to Mr. Hub-, 


bard, marked, ‘*G. E. B. Exhibit B,’’ dated July 26th, 
1880? 

Ans. Yes sir, this is the letter that I wrote in reply to 
the one containing the agreement. 

Q. Did you receive an answer to that? 
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Ans. I don’t remember that I did. 

Q. After this, did you write further to Hubbard Broth- 
ers touching the draft of the contract? 

Ans. I did; I wrote to them under date of August 2d, 
1880, which letter is marked, «*‘G. E. B. Exhibit C.”’ 1965 

Q. Did you enclose a draft of contract to Mr. Hub- 
bard and of the assignment of the copyright in that letter? 

Ans. Yes sir. 

Q. Is this the paper which you enclosed to him, marked 
‘6G. E. B. Exhibit A’’? 

Ans. I recognize this as a copy of the contract which I 
sent for his acceptance. My letter of August 2d accom- 
panied the draft of contract which I sent him. 

Q. Did you receive any answer from Mr. Hubbard to 
that letter? 1966 

Ans. I did. 

Q. Is this the letter which you received in answer, 
marked, ‘*G. E. B. Exhibit F,’’ dated August 6th, 1880? 

Ans. Yes sir, this is the letter which I received in an- 
swer to my letter of the 2d, accompanying the draft of 
contract. 7 

Q. Did you also write to Mr. Hubbard on the 4th day of 
August? 

Ans. I did. 

Q. Have you the letter? | | 1967 

Ans. I have a copy of it, which I recognize. 

(Mr. Kerr, defendants counsel, offers this copy of a let- 
ter in evidence, which is marked, ‘‘Exhibit Thompson 
LL.’’ ) 

Q. What is the date of the next letter which you received 
from Mr. Hubbard? 

Ans. The letter which I received from Mr. Hubbard is 
dated August 12, 1880, and is ia answer to mine of the 9th, 
which is marked, ‘‘G. E. B., Exhibit D. 1.’’ I also wrote 
to Mr. Hubbard on August 9th, the letter which is marked, 1968 
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““G. E. B., Exhibit C. 1.’’ Ialso wrote to Mr. Hubbard 
on the 10th of August, a letter which is marked, ‘*G. E. 
B., Exhibit F. 1.’’ 

Q. Did you receive an answer from Mr. Hubbard? 

Ans. Yes sir, I received an answer to both of them, as 
I recollect. 

Q. Is this the next letter which you received from Mr. 
Hubbard, in answer to yours of the 10th, dated August 18, 
1880, marked, G. E. B., Exhibit G.1 ”’? 


1969 Ans. Yes sir. “ 
Q. Did you not also write to Mr. Hubbard on the 17th 2. 
of August, 1880? 
Ans. Yes sir, I wrote the letter of August 17, 1880, & 
which is marked, ‘*G. E. B., Exhibit E. 1.’’ 
Q. Is this the answer to that, marked, ‘**G. E. B., Ex- a 
hibit P,’’ dated August 19, 1880? = 
Ans. Yes sir. 
Q. When you received that letter, what did you do with ¢ 
it? 
1970 <Ans. I wrote on the same sheet and returned it to Hub- P| 


bard Brothers. 
Q. That writing in purple ink, on the same sheet, is your 

answer to his letter of August 19th, is it? + 
Ans. . It is. 
Q. How do you happen to have it in your possession? 
Ans. It was enclosed in an envelope and returned to me 

without reply. 
Q. Did you receive a further answer to the letter? Pi 
Ans. I did, a letter dated August 28th, 1880, which is 

1971 marked, **G. E. B., Exhibit G.”’ 

Q. Did you answer that letter? 

Ans. I don’t remember. Here is a letter from Mr. 
Ayer, of the 3d of September (producing letter), and I 
evidently wrote to him before this, because Mr. Ayer 
acknowledges the receipt of my letter of August 30th. 
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Q. Do you recognize that letter us the letter received 
from Mr. Ayer in answer to yours? 
Ans. Ido. 


(Mr. Kerr, defendant’s counsel, offers the letter from 


Mr. Ayer to Mr. Thompson, of September 3d, in evidence, 
which is marked, ‘*Exhibit Thompson MM.’’) 

¢ (Itis agreed that if the original of the letter from Thomp- 
son to Hubbard, dated September 4, 1880, to which Hub- 


bard’s letter of September 11, is an answer, is found, and. 


1972 


there is any reference in it to the Stock Book, a copy will be © . 


furnished the commissioner. ) 

(Mr. Kerr, defendants counsel, offers in evidence the 
letter of September 11, 1880, from Hubbard to Thompson, 
which is marked, ‘*Exhibit Thompson NN.’’)  _ 

Q. When were you taken sick in the fall of 1880? 

Ans. On October 29th. | 

Q. Were you absent from the city during the summer 
of 1880? 

Ans. I was absent from early in June until July 6th, at 
Hot Springs. 

(). After that were you absent? 

Ans. I spent the balance of the summer, I believe, from 
July Sth, at my home in the country, and in the city. 


Q. Do you remember any other correspondence taking - 


place on the subject of this Stock Book, and the agreement 
between you and Hubbard during the month of September, 
or October? . 

Ans. No sir, Ido not remember any during the month 
of September or October on the subject of this Stoek Book, 
or the agreement between me and Mr. Hubbard. 

Q. What is the date of the next letter that you find from 
Mr. Hubbard? 


1973 


1974 


Ans. ‘The next letter that I find is dated November 16, ° 


1880, and is marked, ‘“*G. E. B., Exhibit H.’’. It is in 


answer to a letter sent from our office on the 12th. I wish 1975 


1983 


1984 


1985 
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distinct as to the instructions given. I presume I told her 
to state that we would settle temporarily for stock. 

Q. If you have no recollection, just say so, and do not 
guess at it? 

Ans. Well, I do not recollect. 

Q. What is the date, to the best of your recollection, 
when you first had knowledge that these orders had been 
sent, and of the communications which, in the meantime, had 
been received from Mr. Hubbard? 

Ans. It was about the last of December. 

Q.. Was the correspondence which had taken place dur- 
ing your severe illness then submitted to you? 

Ans. It was not previous to that period ; it was not until 
after the first of January, 1881. My recollection is, that I 
never saw any letters or any correspondence until after the 
Ist of January, and at that time I was wholly confined to 
my bed, and gave little directions and little thought to it. I 
believe I commenced walking about the last of February, 
and came to town, as I have stated, about the 4th of March, 
for the first time. 

Q. . Do you remember the correspondence that was sub- 
mitted to you at that time from Mr. Hubbard to you (hand- 
ing papers to witness) ? 

Ans. This letter of November 12, marked, **G. E. B. 
Exhibit O,”’ this telegram of November 15, marked, ‘*G. E. 
B. Exhibit I,’’ this letter of December 23, marked, *‘G. E. 
B. Exhibit Q,’’ and this letter of January 3, 1881, marked, 
‘Exhibit Thompson OO,’’ were shown to me. 

Q. . What action did you take on finding the status of 
affairs, and seeing these communications to which you have 
referred ? 

(Mr. Sypher, plaintiff’s counsel, objects to this question, 
unless the action was communicated to Mr. Hubbard. ) 

Ans. _f was not.in a condition to take decisive action at: 
that time- 
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Q. What instructions did you give to your employees? 

(Same objection. ) 

Aus. I instructed my employees, with reference to the 
book, to simply comply with our obligations to our canvass- 
ing agents by filling such orders as came in, and for which 1986 
they made the necessary orders on Hubbard Brothers for 
the books. | 

Q. At the time of your illness, how many canvassing 
agents did you have, to the best of your recollection, can- 
vassing for the sale of the Stock Book? 

Ans. It would be difficult to say as to the number. 
Agents do not work with the regularity that men following 
other businesses do in their occupations, but during that 
period the uncertainty of getting stock and the chaotic con- 
dition of my arrangements with Hubbard Brothers, were 1987 
such that we were afraid to push the book, and consequently 
the number of agents had not increased. I was impressed 
at that time with his view of the arrangement between us ; 
that is, that there was no contract, that he might feel justi- 
fied in withholding stock at any time, and if I depended on 
the slow process of the courts, that I might be rendered 
liable to my agents in a way that would complicate me 
legally with them in case he should withhold his whole stock, 
as he seemed to feel he had the right to do, as well as to 
regulate the prices to me. I was compelled to order in such 1988 
lots as would meet my obligations to agents, and I would 
have felt compelled to do that if I bad not made a cent 
on the orders, as I had an obligation with the agents that 
necessitated my furnishing books to supply their subscrip- 
tions. 

Q. Had your verbal agreement ever been carried out 
by the execution of any written contract between you and 
Mr. Hubbard, or the assignment of the copyright? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as suggestively leading. ) 1989 


1990 


1991 


1992 
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Ans. It had not. 

Q. Had any written contract been entered into between 
you and Mr. Hubbard, in pursuance of your verbal agree- 
ment, at this time? 

Ans. None whatever. 

Q. Has any since then? 

Ans. None. 

Q. In view of the information which you received from 
the communications shown to you from Hubbard Brothers, 
as you began to recover, what action did you take in refer- 
ence to the Stock Book? 

Ans. After going over the correspondence carefully, and 


considering the fact that there was no contract whatever be- - 


tween us, no consummated arrangement, I decided to arrange 
for the publication of another and different work, covering 
the subjects of live-stock. 

Q. Why do you say there was no contract between you 
and Mr. Hubbard? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as immaterial. ) 

A. Because he had declared that there was no contract, 
and had assumed the right to regulate prices. 

Q. Did you receive any communication from Mr. Ayer 
on that subject? 

Ans. I did; I received two letters, one letter has been 
produced here, and I received another letter, dated about 
the month of August, 1880; I don’t remember the exact 
date. 

Q. Do you know what became of that letter? 

Ans. In my eash drawer I had at that time a pocket- 
book in which the cash at evening was placed, and when I 


_ was taken sick that letter was left in that pocket-book. 


Q. Did you ever see it after your recovery, or do you 
know what became of it? 
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Ans. I don’t think I ever saw the letter after my recov- 
ery. 

Q. Do you remember the contents of that letter? 

Ans. Ido. | 

Q. To the best of your recollection, state what the con- 
tents of that letter were? 

(Mr. Sypher, plaintiff's counsel, objects to the question, 
because counsel for defendant had an opportunity to inqutre 
in regard to this matter of the writer of the alleged letter 


when he was presented for examination, and to inquire of ‘him. 


whether he had written such a letter, and if so, whether he 
had Kept a copy thereof, and having failed to avail himself 
of that opportunity, it is uot competent for him to attempt 
proof of the contents of an alleged letter in this way.) 
Ans. The letter was a very friendly one in character, but 
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he stated that he had had a conference with Mr. Hubbard, ° 


and that they had agreed there was no eontract between us, 
and that he declined to intercede in the interest of such con- 
tract, unless I would come to Philadelphia. 

Q. Is that all the contents of the letter, that you recol- 
lect? 

Ans. Yes sir, that is about all. 

Q. Did you go to Philadelphia? 

Ans. I did not. 

Q. Why not? 

Ans. My-special reason for not going to Philadelphia, at 
that time, was a physical one, as well as one whieh might 
have been governed by business considerations. I was at 
that time not able to engage in a controversy. After return- 
ing from Hot Springs, in July, which I did, feeling very 
greatly improved, I was still troubled with insomnia occa- 
sionally, and had to avoid anything like excitement or worry, 
in order. to prevent falling into my previous condition of 
almost absolute insomuia, what the doctor ealled ‘‘riervous 
I felt utterly unable to negotiate a trouble- 
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some business transaction at that time, and especially one 
of that character. I expected to go to Philadelphia in the 
fall. One reason for waiting till the fall was, that ordina- 
rily my health is more buoyant in the fall of the year, and 
I thought that the cool weather of the fall would so rein- 
state me in my physical condition that I could safely go East 
and settle the matter, if it could amicably be done. In all this 
matter I dislike to parade my physical infirmity, but 
those are the facts in the case. In regard to my work 
at that period, my work in the office was exceedingly 
fitful, though I was at my place of business during a por- 
tion of almost every day in the week, except Sunday, of 
course. 

Q. To what time do you refer? 

Ansa I mean the period between July 6th and the period 
of my sickness, October 29, 1880. The facts are, that I 
had to avoid sedulously any semblance of excitement or 
worry. During the spring I had to resort to opiates to 
sleep, and I was resisting with all my strength any neces- 
sity or inclination to fall back on that resort. 

Q. If you find other correspondence here with Hubbard 
Brothers, during the early part of 1881, please refer to it, 
designating the “Tettors by date, and state in regard to the 
letters when you first saw them (handing letters to the wit- 
ness )? 

Ans. The letter of January 7, 1881, and the letter of 
January 10, 1881, were received at my office. I was still 
in bed during January, and I did not at that time have a 
supervising management of my business, or even 2 knowl- 
edge of its details. , 

(Mr. Kerr, defendant’s counsel, offers in evidence the 
letter of January 7, 1881, which is marked, ‘+ Exhibit 
Thompson PP ;’’ and the letter of January 10th, 1881, 
which is marked, ** Exhibit Thompson QQ.’’ ) 
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(Mr. Kerr, defendant’s counsel, also offers in evidence 
the following letters: 

Letter, January 11, 1831, marked, “Exhibit Thompson 
RR.”’ 


SS. 

Telegram, January 17, 1881, marked, **Exhibit Themp- 
son TT.’ 

Telegram, January 18, 1881, marked, ‘‘Exhibit Themp- 
son UU.’’ 

Letter, January 18, 1881, marked, ‘‘Exhibit Thompson 
, kus 

Letter, January 20, 1881, marked, ‘‘Exhibit Thompson 
| at 


Letter, January 14, 1881, marked, ‘‘Exhibit Thompson 99099 


Letter, January 21, 18381, marked, ‘‘Exhihit Thompson 2001 


pe My, 
Letter, January 22, 1881, marked, ‘*Exhibit Thompson 
p> es ' 
Letter, January 24, 1881, marked, ‘*Exbhibit Thempson 
ZL.” 

Letter, January 27, 1881, marked, ‘‘Exhibit Thompson 
AAA,”’ 

Letter, February 2, 1881, marked, ‘*Exhibit Thompson 
BBB.’’ 


Letter, February 19, 1881, marked, ‘‘Exhibit Thompson 9999 


OC.” 

Telegram, February 23, 1881, marked, ‘Exhibit Thomp- 
son’ DDD.’’ 

Letter, February 26, 1881, marked, ‘*Exhibit Thompson 
EEE.’’ 

Telegram, February 28, 1881, marked, ‘*Exhibit Thompson 
FFF.’’ : 

Letter, March 2, 1881, marked, ‘‘Exhibit Thompson 
GGG.’’ 
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Letter, March 15, 1881, marked, ‘‘Exhibit Thompson 


HHH.”’’ 

Letter, March 19, 1881, marked, ‘*Exhibit Thompson 
a. | 

Letter, March 22, 1881, marked, ‘‘Exhibit Thompson 
KKK.”’ 

Letter, March 25, 1881, marked, ‘*Exhibit Thompson 
LLL.’’ : 


Letter, April 7, 1881, marked, ‘Exhibit Thompson 
2004 MMM.’’ 
Letter, April 7, 1881, marked, ‘‘Exhibit Thompson 
NNN.’’ 
Letter, April ( blank ), marked, ‘‘Exhibit Thompson 
OOO0.’’ 
hetter, April 21,°1881, marked, ‘*Exhibit Thompson 
rer. 
Letter, April ( blank ), marked, ‘*Exhibit Thompson 
QQQ.”’ z : 
Letter, June 5, 1881, marked, ‘‘Exhibit Thompson RRR.’’ 
2005 Letter, June 10, 1881, marked, ‘*Exhibit Thompson 
SSS.”’ 
Letter, June 23, 1881, marked, ‘*Exhibit Thompson 
tr. 
Letter, September 15, 1881, marked, ‘*Exhibit Thompson 
UUU.” 
Letter, September 21, 1881, marked, ‘*Exhibit Thompson 
VVV.’’ 
Letter, November 29, 1881, marked, ‘*Exhibit Thompson 
www.” : 
9°06 Letter, November 7, 1881, marked, «“G. E. B., Exhibit 
M.”’ | 
Letter, January 20, 1881, marked, ‘*Exhibit Thompson 
>. OD Te | 
Letter, February 16, 1881, marked, ‘*Exhibit Thompson 
2S Oe 
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Letter, April 2, 1881, marked, ‘Exhibit Thompson 
ZZZ..”’ 

Letter, April 15, 1881, marked, ‘‘Exhibit Thompson 
AB.’’) 

At this point I adjourned the further taking of this testi- 2007 
mony till to-morrow, Friday, October 19, 1883. 


Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Friday, Octo- 
ber 19, 1883, as follows: 

(Mr. Kerr, defendant’s counsel offers in evidence a letter 
from Thompson to Hubbard, dated March 30, 1880, which 
is marked, ‘*Exhibit Thompson AC.”’ ) 


NATHAN D. THOMPSON, 
2008 


In continuation of his direct examination, testifies as fol- 
lows: 

By Mr. Kerr: 

Q. Have you produced here now every letter, telegram 
and communication that you have been able to find from 
Hubbard Brothers, touching the Stock Book and the matter 
in question ? 

Ans. I have. , 

Q. What was the value of the original beok published 9999 
by you, which is called the Manning book? 

(Mr. Sypher, counsel for plaintiff, objects to the question ; 
as calling foran epinion. ) 

Ans. I considered the book at that time worth more 
than $10,000, and I consider it now as at that time worth 
more than $10,000. My estimate is based not only on the 
expense of making the book and the labor involved, but on 
the further fact that I had already fally demonstrated its 
salability. A small percentage of the books published meet 
with a sale that covers the expense of manufactaring and of 2010 
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selling, but this book had at that time proven to be one of 
especial salabilitv, and the critical period in the history of 
any book had been successfully passed when I sold it—that 
period which demonstrates its success or failure. I regarded 
the, book as an eminent success at that time,and on a basis 
that amply justified the judgment. 

Q. At that time, what was your intention, if you had 
any, as to the publication of any other Stock Book ? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as leading. ) 

Ans. I had notthe remotestthought of publishing any 
other Stock Book. 1 will state that neither at the time of 
the sale, nor previous to the agreement of March 30th, had I 
any thought of publishing another book on a similar subject, 
and I had no thought of so doing at any time during that 
year. I am confident that the first thought that ever entered 
my mind, concerning a new book, was in January, 1881, when 
I was more fully made acquainted with the condition of my 
business as related to books published by Hubbard Brothers. 
At the time of the negotiations of May 30th, I stated to Mr. 
Hubbard very distinctly that I was favorable to a sale rather 
from the fact that I proposed inaugurating a system of.sell- 
ing books through trained agents, one feature of which is 
referred to in our correspondence, in which you will notice 
the ‘‘key”’ is referred to. I then proposed to adopt what is 
known in subscription book business as the ‘‘brigade 
system,’’ a system by which one experienced canvasser 
trains from three to a dozen others, and works in connection 
with them, one operating in one township of a county and 
one in another, the whole working in coneert under the 
general directions of one manager. This system requires 
very special organization,and my purpose was to thoroughly 
organize for that work. I mention this simply as having 
‘stated to him. 

Q. From the time of dispute between you and Hubbard, 
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up to the time of your convalescense in 1881, did you con- 
sult counsel for advice in this matter? 

Ans. I did not, I had no conversation whatever with any 
lawyer concerning it, either as to drawing papers or the 
points at issue in the proceedings. 

Q. ‘The draft of the contract sent by you to Mr. Hub- 
bard contains this expression: ‘*The said second party 
agrees to confine his sales of said book to the following ter- 
ritory.”” What did you mean by that? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as leading, and as an attempt to have the witness put an in- 
terpretation upon an agreement, it not having been shown 
that such interpretation, or intended or proposed interpre- 
tation, was communicated to the other party. ) 

Ans. I meant by that clause that, by mutual agreement, I 
should confine my sales to that field embraced in the limits 
named, and that my control of the book should be absolute 
in that field, a fact which I thought was covered in the agree- 
ment, and would have been so understood by subscription 
book men. 

Q. Was there any change in the territory within which 
you were to sell this book, after March 30, 1880? 

Aus. There was a change by way of concession on my 
part, which I had made with a view to settling the contro- 
versy and arranging the matters between us. The change 
was in the interest of a settlement, and was a concession on 
my part—a concession which I considered valuable, and 
which was made with the hope of satisfactorily disposing of 
the difference which seemed to have arisen between us; that 
difference being, as I thought, unjust demands on the part of 
Mr. Hubbard. 

(Mr. Sypher, plaintiff’s counsel, objects to what the 
witness thought. ) 

4. State whether or not that change in the territory 
appears in the correspondence ? 
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Ans. It does appear in the correspondence about 
April 20th. 

Q. Was it understood between you and Mr. Hubbard 
on April 30th, what these outside agencies were which have 
been mentioned ? 

Ans. It was certainly definitely understood. I stated 
that I had agencies in Michigan, Ohio, Wisconsin, and I 
think in Iowa and northern Illinois, very few in number in 
each place, and [ especially stipulated that those agencies 
should be worked out indefinitely as to time. 

Q. What did Mr. Hubbard do or say on being so 
informed ? 

Ans. He consented to that unequivocally. 

By Mr. Sypher: 

Q. Were not these matters, of which you are speaking 
speaking of April 


now, wholly adjusted by correspondence 
20th and April 30th? 

Ans. I agreed after that,— 

Q. My question is, was not this matter of outside 
agencies in the month of April made the subject of corres- 
pondence, and adjusted by correspondence ? 

Ans. It was adjusted by concession on my part. 

Q. Was not that concession of yours made in writing by 
your correspondence ? 

Ans. lagreed afterwards, it was one of. the concessions 
which I have just now mentioned. 

Q. But was not that concession mentioned in your 
letters? ‘There was no personal interview, was there? 

Ans. The concessions were all made in correspondence. 

(Mr..Sypher, plaintiff's counsel, objects to any testi- 
mony as to what was in the correspondence. ) 

By Mr. Kerr (resuming): 

Q. Ido not ask as to concessions, but as to the agree- 
ment on the 30th of March. State what occurred on the 
30th of March in regard to these outside agencies ? 
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Ans. I thought the original question was in reference to 
what occurred on the 30th of March, instead of the 30th of 
April. And my answer applies to the 30th of March, and not 
the 30th of April. Lt was at that-period,the 30th of March, that 
this agreement was made to work out these outside agencies 
indefinitely, and the modification which I made by way of 
concession, was in the month of April, in the latter part, 
which is shown by the correspondence. 

Q). Before the 30th of March, had you been representing 
Mr. Hubbard or Habbard Brothers as their agent? 

Ans. Not as their agent, I had sold their books toa 
very considerable extent for several years, but asa dealer. 
Among the books which I sold for them there were very 
few that I asked for or had exclusive coutrol of in any ter- 
ritory. There were a few publications of his which I bought 
and sold at a given price as to purchase, with the -under- 
standing that the control of territory was to be guaranteed 
to me, but those numbered rather a small proportion of the 


books which I handled at that time for him; most of thenr 


were books that he sold to anybody. in the field that chose 
to buy, and I was on a par with any other of 20,000 people 
who might have made arrangements with him at tbat time. 

Q. How did you procure Hubbard Brothers’ publica- 
tions before this time and afterwards? 

Ans. I bought them, and paid for them at a specified 
price on a given time, some of which I -paid cash for. 

Q. Is that the only connection that you had with Hub- 
bard Brothers? 

Ans. That is the only connection. I will say that there 
was a slight variation in this at one time, and, at his solicita- 
tion, it Was afterwards changed. 

Q. What was that change? - 

Ans. . He had a line of temperance books which he in- 


sisted .on my selling, and on which he made very liberal. 


rates with me, and as an inducement for me to sell, he pro- 
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posed himself to receive the pay for them when the books 
were sold. 

@. When was that? 

A. That was previous to this time, perhaps a year or 
two previous to April, but I did not represent those books 
as his agent or as controlling the books, the special object 
which he had in my carrying the stock here was to supply 
other general agents here in the City, he making the rates 
that justified my giving rather liberal rates to general and 
canvassing agents. I was wholly independent in business 
from Mr. Hubbard, so far as other publishers East were 
concerned. I had arrangements with other publishers East 
from whom I bought books in the same way, and sold them 
through canvassing agents. He had no control whatever 
over my time or over my methods, and he furnished me no 
capital. 

Q. Will you define the expression which has been used 
here ‘* close books,’’ as used in the book publishing busi- 
ness? 

Ans. Among subscription book-publishers a close book 
is understood, I think, to mean a book on which control of 
territory is guaranteed absolutely to the canvassing agent, 
and control of a larger territory guaranteed by the pub- 


-lisher to the party purchasing from him. 


Q. On March 30, did you have any agreement with Mr. 
Hubbard as to what should be ‘‘close books’’ ? 

Ans. There was no specification as to what constituted 
close books, or as to what of his publications were then 
called close books, or as to what character of books would 
be close books in future; it was a matter which he could 
arbitrarily determine. ' 

Q. Do you know what the regular wholesale price to 
dealers of the Manning Stock Book, in the latter part of 
1880 and in 1881, was, and how that price was fixed? 
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Ans. Sixty-five per cent. discount from retail price would 
have been considered the wholesale price to parties controll- 
ing a very considerable number of canvassing agents. That 
is, the rate at which I bought books from various publishers 
East at that time, and previous times and since. 2028 

Q. Did you supply Hubbard Brothers with any of the 
Manning books, as published by you? 

Ans. I did, after the publication of the first edition by 
me, as a matter of personal accommodation. 

q. At what price? 

Ans. I billed the cloth-bound copy to him at $1.10 per 
‘copy, and the leather-bound copy at $1.30. 

Q. What number of books did you supply to him? 

Ans. I supplied him with a few hundred. I can- 
uot say definitely without a special investigation through my 2929 
books. 

Q. How were they settled for by him? 

Ans. They were billed to him and settled by note or 
cash; I believe by cash at 60 days. Without refreshing 
my recollection, I do not want to say definitely. I may pos- | 
sibly have credited his bills. 

Q. At what rate were they settled for by him? 

Ans. At $1.10 and $1.30. That Iam definite about. 

Q. What did you pay for such copies of the Manning 
book as you obtained from Hubbard? 2030 

Ans. I bought at the rate of 65 per cent. discount from 
retail price—the usual general agents’ discount—up to 
1881, about March or April, after which I paid him a little 
additional to that; that is, I got the books at a little less 
than 65 per cent. off. It was a matter that was arbitrary 
with ‘him. 

Q. What would be the difference on the cloth binding 
for the Manning book at 65 per cent. off and $1 10 per 
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Ans. The price at 65 per cent. off for cloth was $1.664; | 
for leather, $2.014; the difference in the cloth style 
between 65 per cent. off and $1.10 a copy is, therefore, 564 
cents per copy; the leather which met witha sale almost 
equal to the cloth at 65 per cent. off is $2.014 per copy, 
the proportionate price of $1.10 cloth would be for the 
leather $1.30, the difference on that being 714 cents. 

Q. Isthis the Manning book, ‘* Exhibit Foy A,”’ as orig- 
inally published by you (handing book to witness ) ? 

Ans. I recognize this asthe Manning book published by 
me. 

Q. Turn to the page succeeding the title, and state 
whether or not that this is the form of the notice and words 
used in all copies published by you? 

Ans. ‘This form, ‘‘Entered according to the Act of Con- 
gress in the year 1880, by N. D. Thompson & Co., in the 
office of the Librarian of Congress, at Washington,’’ is 
my form of copyright imprint, and the one which I used in 
both the completed book and the prospectus. 

Q. Was that inserted in every copy? 

Ans. Yes sir, it was inserted in every copy published by 
me. 

(Mr. Kerr, defendant’s counsel, produces the copy of the 
Manning book, which was furnished by Mr. Thompson to 
Dr. Baker, which is marked ‘*Manning. Austin H. Baker ;”’ 
also the copy of Law’s ‘‘ Farmer’s Veterinary Adviser,’’ 
which is marked ‘‘ Law’s Veterinary Adviser. Austin H. 
Baker ;’’ which books were called for by Mr. Sypher, plain 
tiff’s counsel. 

_Q. Is this the book as first furnished to you ay Mr. 
Hubbard (handing book to the witness ) ? | 

Ans. Yes sir, this is the book. 

(Mr. Kerr, defendant's counsel, offers this book in evi 
dence, which is marked, **Exhibit Thompson AD.”’ ) 
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Q. Turn to the page next succeeding the title page, read 
the notice there, and state whether or not that is the notice 
which was in the books furnished you by Mr. Hubbard? 

Ans. This book has the copyright imprint, ‘* Entered 
according to Act of Congress.”’ 9035 

Q. Any other words? 

Ans. No sir, no other words which I recognize as the 
notice in the books furnished to me by Hubbard Brothers. 

Q. Do you know whether or not any other form of notice 
or any other words were inserted in any other book fur- 
nished to you by Mr. Hubbard ? 

Ans. I am entirely confident that this was the uniform 
notice, and that there was no change from the words here «+ 
given. 

Q. After March 30th, pending the correspondence be- op3¢ 
tween you and Mr. Hubbard, in what territory did you sell 
the Manning book? 

Ans. I sold the book up to the 15th of July wherever I 
had agencies established, but I made no agencies outside of 
the territory which was agreed on in our verbal contract. 
Applications for agencies outside of that field were re- 
ferred to the office controlling the particular territory where 
the application came from, as my books will show, they be- 
ing billed. 

Q. After the month of July, when and where did you 9937 
continue the Stock Book? 

Ans. After the 15th of July I turned over the agencies 
made in the field which had been conceded to Hubbard 
Brothers, and confined my operations to territory embraced 
in the modified agreement of April, 1880, which was two 
tiers of counties in Southern Iowa, in Illinois as far north 
as Bureau and Kankakee counties, because they run right 
along in a line in Kentucky and Tennessee, west of the Ten- 
nessee river, Mississippi, Louisiana, Texas, Arkansas, Mis- 9938 
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souri and Indian Territory. I believe that covers the modi- 
fied field. 

Q. To whom did part of the State of Indiana belong, 
after this modified agreement ? 

Ans. That originally belonged to me, but by concession 
it was given to Hubbard Brothers. 

Q. How long did you continue to confine yourself to this 
territory ? 

Ans. I confined myself to that territory until after Mr. 
Hubbard had declared that no contraet existed between us, 
and even after that until the spring of 1881... The corres- 
pondence will show that in the spring of 1881, there was no 
effort at such observanceafter about Aprilor May, 1881. I 
still did not push the book outside of this field. 
~ Q. You purchased some books and. publisher’s stock 
from Mr. Bryan, I believe? 
pee. 5006, | 

Q. When was that purchase made? 

Ans. In April, 1880. 

Q. State what you purchased from him? 

Ans. I purchased from Mr. Bryan his publishing busi- 
ness, including his stock and his good will, the conditions 
being the transfer of all of his working agents in the field 
to my business. This stock consisted of the plates and 
copyright of the book called ‘*The Lives and Adventures of 
Frank and Jesse James,’’ the plates of two other books, 
one called **Wild Bill,’’ and theother **The Great American 
Empire ;’’ the stock included books from all these plates, 
and a small stock of books, the title of which was ‘‘Mother, 
Home and Heaven.’’ | 

Q. By whom was that book, ‘‘Mother, Home and Heaven,’’ 
published ? 

Ans. It was published in New York, by E. B. Treat. 
With this-stock I purchased Mr. Bryan’s record or list.of 
agents and his list of agent’s names, which he had been col. 
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lecting for a good many years, and I considered «the ‘list of 
more value than the stock. 

Q. What did you do with the stock and record of agents, 
when you acquired it? 

Ans. After making the purchase, the stock was trans- 2042 
ferred to my office, and I was authorized to transact business 
‘ in-Mr.. Bryan’s name, until the agents could be transferred 
to my books and could be made acquainted ‘with the fact 
that he had sold out, and that their supplies ~were to be 
received from me. I put in charge of that special business 
Mr. J. W. Hodgkin, who was then in my office, and ran it 
as:distinct: from nvy own business as long as it Kept up any 
separate identity from my regular business. My first effort 
was to transfer those agents as quickly as possible to the 
Stock Book and:the bible. | 2043 

Q.. What bible? 

Ans.: The bible published. by Hubbard Brothers,’ and 
sold by them to me. Those two books were  the'leading 
ones and the only ones whieh I was pushing at that time. 

Q. To what extent did you advertise or push the Bryan 
publications that were turned over to you? 

(Mr. Sypher, plaintiff's counsel, objects to the question 
as leading. ) 

Ans. Immediately after receiving Mr. Bryan’s list of 
agents then working! for him; and of the names of agents 2044 
which he had collected, I caused the whole te be civcularized. 

I had-been selling.the bible previous: to that time at two 
rates of discount, one-half off and the other 40 per cent: off. 
I published bible circulars, and offered these agents, in‘order 
to facilitate the transfer; the uniform rate of half off on the 
bible, thinking that the additional rate would more certainly 
tempt them to take the bible. Mr. Bryan hadva very con- 
siderable amount of advertising for ‘*The Lives of the James 
Boys,’’ which was then running, embracing several hundred 
country newspapers, which brought in a great number of 2045 


(2c 


2046 


2047 


2048 


applications for agencies forthat work. In answer to these 
applications we invariably sent them circulars of the bible 
and Stock Book, and whenever they were written to, the 
suggestion was also added that they take these books either 
instead of or in connection with the others. 

(Mr. Sypher, plaintiff's counsel, objects to the witness 
stating what was contained in letters, as the letters them- 
selves are the best evidence. ) 

The witness: I wish to say that in purchasing the Bryan 
business, I regarded the agencies which he had established, 
and his large force of working men, as of much more value 
than the stock bought, and I estimated the value of these 
agents largely from what I thought I could do with them by 
way of transfer to the bible and Stock Book. Before buying 
the business, I ran over his letters and reports with consider- 
uble care, to satisfy myself that he had a good working 
force inthe field, and finding that he had, I felt that by 
purchasing that business, with the efforts of this large force 
of agents, I would add materially to the sale of the bible and 
Stock Book ; and I presume it will be in order for me to say 
that the results demonstrated the correctness of that belief, 
as the records will show. 

Q. Did you continue to advertise the Bryan publica- 
tions? 

Ans. I did not, not until after the contract had been 
declared not to exist by Mr. Hubbard himself, and not until 
within a considerable length of time after that. As to my 
method of pushing those books, when I did push them, it 
was by newspaper advertising and bysending out illustrated 
posters with propositions for posting and returning agents’ 
names, 2nd I find that the printing for all this was done in 
September, 1880. 

Q. Had any newspaper advertising or posting for these 
books been done before that time? 


Ans. None. 
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Q. As to the publication of Mr. Treat, of which you 
have spoken, ‘*Mother, Home and Heaven,’’ state how you 
handled that? 

Ans. Up to September, 1880, I did no werk by way of 
advertising that or of soliciting agencies for it, either by 9949 
traveling men, newspaper advertising or circularizing. 

Q. Did you have any arrangement with Mr. Bryan as to 
how you would handle the book? 

(Mr. Sypher, plaintiff's counsel, objects to'the questien as 
immaterial. ) 

Ans. I had no arrangement with Mr. Bryan at that time, 
but I stated to him distinctly,— ? 

(Mr. Sypher, plaintiff's counsel, objects to the witness 
stating what he said to Mr. Bryan, as being wholly imma- 
terial and not evideiice. ) 2050 

The witness: When the proposition to sell to me was 
made, that the conditions of my business would not permit 
my pushing his business, and that I did not wish to entertain 
a proposition to buy. He then stated that the steck-which 
he propused turning over, independent of copyrights or 
plates, would bring the amount of purchase money, and 
that I would not have anything to do but get the amount of 
my money out of the business, and he made this proposition, 
that if I would take the business and turn over to him the 
preceeds for a given length of time, which I do not exucthy 9951 
remember now, I could have the business in that way. That 
would simply have given me the use of his large number of 
agents to be utilized on other books, without expenditure on 
my part either for advertising or im any way pushing his 
business. Mr. Bryan had then bought an interest in a 
patent in a sewing machine,— 

Q. Never mind that. In preparing the original Man- 
ning book, state what you did in reference to the electrotyp- 
ing of cuts? 2052 
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Ans. The illustrations used in the original Manning 
book, as I have before testified, were largely bought second- 
hand as electrotypes, the remaining portion being engraved 
from prints of various kinds. The wood blocks which I had 
engraved were duplicated by electrotyping for use in making 
he book, my printer objecting to working in the wood 
blocks and requiring the use of mounted electrotyped copies 
instead. 

Q. Did you have allof the electrotypes of the cuts used 
in the first book duplicated ?. 

Ans. Yes sir. 

Q. Why did you do that? 

Ans. I hada part of them duplicated fer the sake of 
convenience, anda part of them duplicated for the purpose 
of adding to my stock of electrotypes, they having a value 
as second-hand cuts, and I wishing to preserve them in that 
ray. 

Q. Did you do this with cuts used in other books? 

Ans. Yes sir, I had always duplicated ; that is the custom 
with me and always has been. | 

Q. Speaking of duplicating cuts, what part of the plate 
did you duplicate, the whole plate containing the text, or 
only that containing the cut? 

Ans. I did not duplicate a line of printed matter, simply 
the cut, and those cuts [ considered common property, 
which could be bought or made, as I had done. 

Q. As to the design and plan of this original Manning 
book, its division into parts, the parts into chapters, and 
the chapters into sections, state how you came to make 
those divisions ? 

Ans. The subjects treated in that book are so very dis- 
tinct that they have ordinarly been treated in distinct 
volumes ; my idea in bringing them together was to present 
_ the whole in convenient form. The divisions are natural 

ones and are naturally suggested, but I had plenty of prece- 
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dent forsuch divisions into parts,and for styling them as parts, 

as is there done. The first book that Lever had any busi- 

ness connection with, which was published in 1868, and was 
called ‘¢‘The History of the First Kentucky Brigade,’’ by 

Ed. Porter Thompson, was divided in an exactly similar 2096 
way, and the divisions were marked by ‘‘bastard titles,’’ as 

they are in this book. | 

Q. Explain what you mean by bastard titles? 

Ans. A bastard title is one of the first terms I remember 
of hearing as distinguishing departments. It is the title of 
a department as distinguished from the title of a whole 
book. ‘Bastard title’? is the expression which is used in 
the book business. 

Q. Point outa bastard title on the pages of the Manning 
book? 2057 

Ans. Qne will be found in the Manning book preceding 
blank page 16; ‘*Part I: The Horse; his history, breeds, 
eharacteristics and management.’’ I find that the book to 
which I have just referred, “The History of the first Ken- 
tucky Brigade,’’ by Ed. Porter Thompson, has the parts 
marked ina similar way. It has ‘*Puart I: History of the 
First Kentucky Brigade.’’ 


Q. How is each part divided in that book? ; 
Ans. Part I is a general history of the brigade and is so 
titled, and it is divided into chapters. 2058 


Q. What is there between each part? 

Ans. There is a bastard title between each part, the 
mechanical. make-up being exactly similar to the Stock 
Book. 

(Mr. Sypher, plaintiff’s counsel, objects to this as being 
the opinion of the witness. ) 

The witness: Here is another book, ‘‘Thompson’s Sea- 
sons,’’ an English book published in 1857, which has the 
four seasons separated by a bastard title, the style adopted 
in the Manning book. Another work having a similar 2059 
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division is, “*A Library of Poetry and Song,’’ edited by 
William Cullen Bryant, published in 1872, which has about 
twenty-eight divisions, each separated by a bastard title, as 
in the Manning Stock Book. Another book, ‘‘Heaven in 
Song,’’ published in 1874, an American work, has nine 
divisions, called parts,—Part I, Part Il, and so on up to 
Part IX. ‘*The Illustrated American Horse Book,’’ pub- 
lished in 1878, is divided into parts, and the parts are sub- 
divided into chapters. ; 

Q. What subjects are treated of in Part I? 

Ans. The arrangement in that is different from ours, it 
takes the diseases first. 

Q. How do the chapters follow? 

Ans. ‘The chapters follow in successive order on the dif- 
ferent diseases. Part Lis ‘*History, Breeding and Train- 
ing.’’ It is simply the order of the Manning book. There 
are two departments on the horse, and cattle, sheep and 
swine constitute departments each. Dr. Naphey’s ‘“Pre- 
vention and Cure of Disease,’’ published in 1871, is similarly 
divided, the divisions are called parts, and the chapters are 
arranged in the departments, and numbered 1, 2, 3, ete. 

Q. In “The Illustrated American Horse Book,’’ how 
are the illustrations inserted ? 

Ans. They are inserted similar to the way in which they 
are inserted in the Manning book, and were evidently 
obtained from a similar source. I had myself published a 
book previously with these divisions, called **A Pictorial 
History of Texus.’” That was published in 1878, and was 
divided into ten parts, each part separated from the-other 


2062 by a bastard title, the parts were subdivided into chapters, 


and the chapters numbered from 1 on, except the department 
of biography and statisties, which does not admit of that 
sort of division. Another book, ‘*The Diseases of Live 
stock und the Most Efficient Remedies,’’ by Lloyd B. Tel- 
lor, M. D., published in 1879, is divided into departments, 
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each department being called a part. . 1 refer to this book 
specially from the fact that one of the writers on the Man- 
ning book stated to me that it was the best American book 
on the subject. It has the same bold face catch lines thatthe 
Manning book has, and the terms, while not exactly thesame, 9963 
are mechanically inserted the same way as in the Manning” 
book. Tellor uses the terms, ‘‘Causes,’’ “‘Symptoms,”’ and’ 
‘‘Treatment,’’ as defining the different requirements in ex- 
plaining and direeting the treatment of stock; the catch’ 
lines are almost identical, and it is the book which was most 
frequently consulted in the preparation of the Manning’ 
book. I refer also to another book, Dr. Navin’s ‘“Veterin-’ 
ary Practice and Explanatory Steck Doctor,’’ which con-' 
tains the catch words ulso, ‘“‘Symptoms,”’ ‘**Causes,’’ and 
‘*Treatment.’’ Another book which I was instrumental in ggg4 
having published, and handled as general ageut from 1879,- 
is called ‘“*Hand Book of Popular Medicine,’’ which has 
over 100 engravings. ‘It is an object-teaching book. 

Q. Does it so appear by any statement in the book’ 
itself ? 

Ans. No sir, perhaps the word is not used in the ‘book, 
but I mentien the fact. It is divided into parts, and each of 
those divisions is denominated a part, and the parts are divi-’ 
ded into chapters. In this book the same bold face catch 
line is used for a side head, the same kind of gencral sub- 9965 
head, with enumeration marks: No. 1, No. 2, etc., in Roman’ 
numerials. They use the catch lines **How distinguished,’’ 
‘‘How brought on,’’ ‘How trented,’’ ‘* How prevented,”’ etc. 
In the matter of object teaching or illustrating, as well as 
explaining the various subjects, we had ‘as an example, ‘‘The 
Illustrated Horse Doctor,’’ by Edward Mayhew, M.R.C. 
V.S., an English book published in the United States, by 
Lippincott & Co. | 

Q. When were the illustrations marked on that book, 9966 
and for what purpose? 
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Ans. They were marked by me when making the purchase 
of the same. A portion of those marks were made in buy- 
ing cuts for the Manning book, perhaps all of them, I think 
they were all made in buying cuts for the Manning book. I 
will say that these samples, which I here give, are simply a 
few books selected out of my own personal library, and if 
my counsel thought it necessary, I have some twenty-five or 
thirty others which I could have brought here illustrating 
the same points, collected by me without any reference 
whatever to illustrating or explaining these divisions, sub- 
divisions and head lines. Our pamphlet of instructions to 
agents has the same bold face side head-lines, which we have 
used since 1875. 

Q. Is this the original of the draft of the contract sent 
by Mr. Hubbard to you in July, 1880 (handing witness 
paper marked, G. E. B., Exhibit 18)? 

Ans. Yes sir. 

Q. When was the first step taken by you in the prepar- 
ation of the book which we have been calling the Thompson 
book, the second Stock Book published by you? 

Ans. It wasin February, 1881. 

Q. What steps did you take in that direction in Febru- 
ary, 1881? 

Ans. It was whiie I was still confined in my bed, during 
the protracted aickness which has been mentioned. I simply 
usked Mr. Hannaford to write to Mr. Periam and ask him 
if he was open to an engagement. That resulted in Mr. 
Periam’s coming down to my house very svon afterwards. 

Q. Why did you take this step? 

(Mr. Sypher, plaintiff’s counsel, objects to the quéstion 
as immaterial. ) 

Ans. Because I considered it a good subject for a sub- 
scription book, and I felt that the other book was in such a 
condition that it would be a long time before I could make 
it available for my business. I was at that time not able to 
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prosecute any suit for the enforcement of my rights in the 
Manning book, and thought the chances were, as I had been 
imiprensed by my physicians, that is would be a year or two 
before I would be thus ste: and while believing that I held 

un interest in the other book in its copyright, I decided that 9979 
business policy then required me to make a new and differ- 

ent book. 

Q. Did you inform Mr. Hubbard of your proposed 
publication of another book ? 

Ans. No sir. 

Q. Why did you not? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as immaterial. ) 

Ans. There was no occasion for me to do it, that I know 9071 
of, at that period of my business. 

Q. Is this paper, marked, ‘‘Exhibit Periam A,’’ the 
contract which you made with Mr. Periam (handing the 
paper referred to, to the witness) ? 

Ans. Yessir. I will say, that while the arrangements 
with Mr. Periam were effected at my bedside, in February, 
1881, this writing was not made until I weut to the office in 
March, 1881; the conditions, however, were specifically 
agreed to, at my house, during the month of February, 
1881, as far as his work was concerned. He was to employ 
an assistant, who was tu be a veterinary surgeon by educa- 
tion and practice, to write the veterinary part. 


2072 


(Mr. Sypher, plaintiff’s counsel, objects to this as being 
matter set forth in the agreement. ) 

Q. Did he, in pursuance thereof, employ a veterinary 
surgeon? 

Aus. He did. 

Q. Is this the agreement which was made between him 
and Dr. Baker (handing witness paper marked, ‘‘Exhibit 9973 
Baker A’’ )? 
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Ans. Yes, sir, this is the one which he made and turned 
over to me; it is dated June 9, 1881. 

Q. When did Mr. Periam proeeed to work on the book? 

Ans. I think he began to work on it during the spring 
of that year, 1881. 


Q. And completed it under your direction under that 


contract ? 

Ans. Yes sir. 

Q. State what your directions and instructions to Mr, 
Periam were in writing this book? 

Ans. My instructions to Mr. Periam were to make ad 
nearly an original book as he could, and as a safeguard 
against his using material inthe old book, or any other book, 
to any extent, I agreed to pay him 50 per cent. more per 


_page than I did for making the first book, and especially 
instructed him not to use the Manning book for his author 


ity, and not to be governed by it inany way. I instructed 
him, however, to cover all the subjects pertaining to live 


stock, of course, without. veference to any book, as they | 


were subjects pertaining to live stock interests. I further 
instructed him to withhold the Manning book from any 
assistant whom he might employ. In doing this, [ did not 
do it to guard against any legal complication whatever, as I 


felt that I had an ownership in the copyright of the other - 


book, but I did it believing that he would make a_ better 


book by refraining from any leaning on another book, or: 


being guided by it in any way. 
(Mr. Sypher, plaintiff’s counsel, objects to this testimony 
as incompetent. ) 


The witness: When I met Dr. Baker, in June, the first 


time I ever saw him, I again instructed Mr. Periam, after it 
was definitely settled that Dr. Baker was to write the 
veterinary department of the Thompson book, not to outline 


Baker’s work, and to withhold any copy of the Manning. 
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book from him, which I believe Dr. Baker knew nothing 
about at that time. 

(¥. Did you give Dr. Baker any instructions in relation 
to it? 

Ans. Not at that time, because he was supposed not to 
know anything of the first book, but after he did know of 
the book, and, 1 believe, got a copy in his possession, I 
instructed him specifically not to copy one line from it, and 
not to consult it as authority. 

Q. What instructions did you give to him, if any, in 
relation to cuts and illustrations in the Manning book ? 

Ans. I had all the cuts of the Manning book in my 
vault, and when he first began his work, supposing that he 
had no copy of the Maming book, and that he would not 
have any, I caused to be made proofs from the cuts which 
I had in the vault, embracing those in the Manning book, 
and others which I had engraved, and which I had bought 
and sent him, so that I provided, or thought I provided, him 
with proofs of every cut which was to go in the book. 

Q. Did you finally send him a copy of the Manning 
hook ? 

Ans. _ I did. 

Q. Do you remember about when? 

Ans. I cannot remember exactly when; T know his 
work had progressed quite far at the time, and I think the 
occasion of my sending him the book was that I was 
impressed that he was not using all the cuts, and supposing 
that he had lost proofs, I forwarded the hook with which to 
enable him jo verify and see that he used all the cuts which 
were in my possession, and which I wished to have inserted 
in the book. ; 

Q. You wished to use all the cuts in the Manning book? 

Ans. Yessir, I wished to use them all. I had them in 
stock. 
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Q. Did you see the manuscript which was sent in by 
Dr. Baker and Mr. Periam? 

Ans. Not in detail; a great deal of it I never saw at all, 
from the fact that even at that time I was not on regular 
duty at my place of business. 

Q. Who edited this manuscript and read the proofs? 

Ans. Mr. Trueheart did, up to towards the latter part 
of the book. Iam not prepared to say how far he did go, 
but he quit before the book was quite complete, and after 
he quit, Mr. Hannaford edited the balance. I did not edit 
or read any portion of it. 

Q. What directions and instructions did you give those 
editing the book and reading the proof? 

Ans. I gave Mr. Trueheart special directions to see that 
Mr. Periam did not use the Manning book to clip from, and 
that he should not insert any matter which was original with 
the Manning book. ‘Those instructions were specific, and 
intended to be imperative. 

@. Did Mr. Trueheart refer any of the matter contained 
in the manuscript in the form of clippings to you? 

Ans. He did, on one oceasion. The first time that he 
ever did so, I believe, was in regard to a five page clipping, 
which Mr. Periam mentioned in his manuscript as having 
compiled before. 

Q. Do you remember that that appears in the Thompson 
book as having been used in preparing the former work? 

Ans. Yessir. 

Q. That is the passage you allude to, is it? 

Ans. Yes sir, that is the passage I allude to, five.pages 
and a quarter, I believe, of matter. 

Q. What did you do on being informed of that? 

Ans. Mr. Trueheart came into my private office with it, 
and spoke of it as a violation of instructions, as he under- 
stood them, and showed the clipping to me. I examined it, 


it was mentioned as a compilation, and I learned that at 
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that time the printers were pressing him for copy, so I told 
Mr. Trueheart that, in consideration of that fact, he had bet- 
ter let it go in, but that I would write to Mr. Periam and 
instruct him not to thus clip from the old book, and I did so 
write. 

Q. On other occasions, when such matter was referred to 
you by Mr. Trueheart, what were your directions ? 

Ans. Iam not right sure that he ever referred any more 
matterto me. After Mr. Hannaford became connected with 
the manuscript, he referred some matter to me. 

Q. What were your instructions and directions to him? 

Ans. I complained of it as being a breach of instruc- 
tions on the part of Mr. Periam. 

(Mr. Sypher, plaintiff’s counsel, objects to this as not 
evidence. ) 

The witness: My recollection is that I told Mr. Hanna- 
ford to re-edit the material and let it go in, as it was short, 
and I think Mr. Hannaford did revamp the matter to an ex- 
tent. 

Q. To what extent had you knowledge of such matter 
from the other book going into the Thompson book? 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as immaterial. ) 

Ans. I think that those first five pages and a half, and 
this matter that Mr. Hannaford referred to me, were the 
only matter that I saw, knowing it to be clipped from the 
old book. In regard to the Thompson book, the copy was 
given out and the proof read all in a portion of the build- 
ing entirely separated from my private office, where I did 
my personal work, and that is the explanation of my not 
seeing even more of it than I did. I kept a general run of 
its progress, and that is about all. 

Q. After the book was completed, do you know what was 
done with the manuscript? 
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Ans. Yes sir, I did not know exactly then, but I found 
out afterwards ; I know that during the completion of the 
work, Mr. ‘Trueheart had a habit of pilling, it up on the 
mantle piece—the building in which we did business had 
been a hotel—in the room where we keep our circulars, 
boxes and waste paper. 

Q. What care was taken to preserve the manuscript? 

Ans. There was not any care taken at all. At the pre- 
liminary trial, after it had progressed some days, I had no 
idea that there was any portion of it in existence, and it was 
by the merest accident that I happened to find it. At that 
time a portion of it was still on this mantle piece, a larger 
portion had perhaps fallen off and was on the floor among 
the boxes, and a still very considerable portion had been 
picked up and thrown in the waste box. We had in our 
packing room a large wdste box, in which loose papers, old 
circulars, etc., were thrown for the purpose of filling in 
boxes when they were not quite full of books, in shipping 
them away, and a large portion of this manuscript was 
thrown into that waste box. 

Q. What was done with that part of it that you found? 

Ans. I collected it together, that which was on the floor 
I picked out with as much care as I couldand put it together. 
I went to the waste box and picked what I could out of that, 
sheet by sheet, until I had gotten all that seemed to be 
there, and it was in that condition, without any reference to 
consecutiveness, or anything of that sort, when I carried it 
to the office of my counsel, Mr. Kerr. Some months after 
that, I found another considerable portion of it in the ledger 
shelves of my desk, which Mr. Trueheart occupied during 
the first portion of his management of that work. That, I 
think, was all Dr. Baker’s material. 

Q. What did you do with that part of it? 

Ans. I put it with the other; I believe I carried it over 
to you (Mr. Kerr, defendant’s counsel, ) but I put it with the 
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original manuscript. In moving, last June, I found another 
portion of the manuscript among some old papers that I 
had stored away as sample pages. That portion was Mr. 
Periam’s manuseript. There was not very much of it. It 
was in the bottom drawer‘of a standing desk, which I some- 
times used. I was under the impression, when I found all 
this manuscript, that it was vastly more incomplete than it 
subsequently: proved to be. 

(Mr. Syyher, plaintiff’s counsel, objects to this as not 
evidence. ) 

The witness: I will say further that I searched diligently 
for everything that I could find pertaining to the material 
of the book, and nothing was displaced at my direction or 
with my knowledge. : | 

Q. Isthe manuscript that has been produced here that 
which you refer to as having found? 

Aus. Yes sir, that is the manuscript that I found. I 
found the manuscript of the chart also in a different place 
und at a different time. That chart was written by Mr. 
Trueheart, at my direction, also. 

Q. Who did the printing on this Thompson book? 

Ans. A. R. Fleming did the composition on ‘the book. 

Q. Is this the contract that you had with him, which is 
marked, **Exhibit Fleming A.”’? 

Ans. This is the original contract, which was afterwards 
modified by simply changing the price per thousand ems. 
There was no other modification than that, I believe. 

Q. What was that change? 

Ans. He came to my office one day and said that he was 
in trouble with his printers on account of the condition of 
the manuscript, and that, in order to retain them,— 

(Mr. Sypher, plaintiff's counsel, objects to the question 
as immaterial. ) 

Q. Just state what the change was? 
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Ans. The change was an addition of fivecents per thous- 
and ems, which made a difference of nearly ten cents per 
page for :.e composition. , 

Q. Do you remember what you paid Dr. Baker and Mr. 
Periam for their work on this book, or can you state by ex- 
amining Exhibit Periam U, and the bill attached? 

Ans. I paid Mr. Periam at the rate of $1.50 per printed 
page, which aggregated for his work $1,197.90. 

Q. Whatdid you pay Dr. Baker? 

2095 Ans. Dr. Baker’s rate was $1 per page. There is no 
statement, on either letter or exhibit, as to what I paid Dr. 
Baker, that was the rate, however, and Mr. Periam had an 
amount additional on his own personal work of $198.25 as 
a bonus on Dr. Baker’s work.’ 

Q. Have you examined your books, and have youa 
statement taken from them, showing the cost of manufactur- 
ing and publishing the Thompson book ? 

Ans. Yes sir (producing a paper). This statement 
is taken from our books, and as it was done by a practical 

2096 | 

book-keeper, I suppose it to be correct. It is correct to the 

best of my knowledge. 

Q. Did you make the payments mentioned there? 

Ans. Yes sir, I made all these settlements. 

Q. What was the cost to you for manufacturing the 
Thompson .book ? 

Ans. Do you mean the authorship, editorial work, com- 
position and plates, without reference. to the stock in the 
books? 

Q. Yes sir? 

9097 <A. The aggregate cost was $4,763.79. This was the 
expense up to the time the plates were ready for printing. 

Q. In this expense account, have you included the ex- 
pense of all electrotyped plates used in manufactering the 
book? 

Ans. No sir, I have not included in that the expense of 
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any cuts which I held in stock previous to the preparation 
of this work, which were several hundred in number. 

Q. When was the Thompson book issued ? 

Ans. We received our first copies of the book from the 
bindery in April, 1882, about the last of the month. I be- 2098 
lieve I can say positively that it was the 19th of April, that 
we received the leather, and a few days previous to. that the 
cloth. | 

Q. Have you received any circulars from any: of your 
agents, purporting to have been sent out by Hubbard Bro- 
thers, touching these Stock Books? 

Ans. I have. 

Q. Have you one of them with you? 

Ans. Yes sir (producing paper). | 

(Mr. Kerr, defendant’s counsel, offers this circular in 9999 
evidence, which is marked. ) 

(Mr. Sypher, plaintiff’s counsel, objects to this circular, 
unless it is shown that it was issued by Hubbard Brothers, 
and circulated by them. ) 

The witness: This circular was sent to us by one of our 
agents, accompanied by a letter which accompanied this 
circular to him, which letter I can produce. 

Q: Please produce it? 

Ans. I find that I have not the letter, but I can give the 
name and address of the agent, and mention the circum- 2100 
stances connected with it. 

(Mr. Sypher, plaintiff’s counsel, objects to the letter, if 
it is produced, and to the circular, on the ground that they 
are things which have occurred since the suit was brought. ) 

Q. Isthis one of the circulars which you received, which 
is mentioned in your cross-bill, and a copy of which is 
attached as an exhibit to your cross-bill, and marked, ‘‘Ex- 
hibit F.’’ )? 

Ans. It is. 9101 
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@.. How many of these circulars have been sent to you 
from your agents? 

Ans. I suppose that circular has been referred to by at 
least fifty of our canvassing agents as having been received 
by them. A great many of them were demoralized by the 
threat therein contained, and the damage from it was 
material. I have some of the letters to our agents accom- 
panying that circular. 

(Mr. Sypher, plaintiff’s counsel, objects to this very in- 
definite method of testifying to a state of things which, if 
they exist at all, are susceptible of being proved in aregular 
way. ) 

Q. Produce those letters? 

Ans. Here is a letter of May 22, 1883, sent to us by an 
old canvassing agent of ours, by the name of William Clay- 
ton, in Illinois. It is a letter to him from the office of Hub- 
bard Brothers, accompanied by the circular in question, 
with this clause marked in ink: ‘**This is to inform all 
parties interested, that in dealing in the said piratical pub- 
lication, they will take all the risks connected with it, under 
the provisions of the copyright law.’’ Here is the letter and 
the circular attached (producing same). This letter is from 
Hubbard to my agent. It emanated from Hubbard’s office. 

(Mr. Sypher, plaintiff's counsel, objects to this letter of 
the defendant’s agent, as being a letter in correspondence 
with defendant’s employee, which cannot effect this case. ) 

(Mr. Kerr, defendaut’s counsel, offers in evidence the 


cireular last referred to, which is marked, ‘*Exbhibit Thomp- 


son AE,”’ and the letter which is marked ‘‘Exhibit Thomp- 
son AF .’’ ) 
(Mr. Sypher, plaintiff’s counsel, objects to them as irrele- 
vant and not testimony. ) 
The witness: There is this clause in the letter, which is 


marked, ‘*Exhibit Thompson AF:’’ «It is our custom to 


warp all whom we know are engaged for it (referring to the 
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‘Thompson book) and at the same time give an opportunity 


to change to the legitimate book, and without pecuniary loss. 
if you handle our book, in place of the infringement, we 
make a special discount, furnishing the books at fifty per 
cent. off retail price, and where the orders for the other 
book are filled with gurs, we furnish them at T’s‘prices. In 
explanation of that, I will say that they had advanced the 
price higherthan ours. Here is another letter, written to 
the same party, Clayton, purporting to have come from 
Hubbard Brother’s office. It is dated July 3, 1883 (pro- 
ducing letter). 

(Mr. Kerr, defendant’s counsel, offers this letter in evi- 
dence, which is:marked, Exhibit Thompson AG.”’ ) 

(Mr.:Sypher, plaintiff's counsel, objects to it as not evi- 
dence and as.irrelevent. ) | 

The witness: Ihave w letter here which accompanied the 
copy that is issued as Exhibit F, written from Kansas City, 
January 31, 1883, ta J. A. McCune, Hutchinson, 
Kansas, 2 general agent of ours, who has been at work for 
us off and on for five years or longer. 

(Mr. Kerr, defendant’s counsel, offers this letter in 
evidence, which is marked, **Exhibit Thompson AH.’° ) 

(Mr. Sypher, plaintiff's counsel, objects to it on the 
ground last above stated. ) 

The witness: Ihave a letter here of September 19, 1583, 
written to the Rev. Sullivan Frazier, Hillsboro, Missouri, 
signed Hubbard Brothers, written from St. Louis. 

(Mr. Kerr, defendant’s counsel, offers this letter in 
evidence, which is marked, ‘*Exhibit Thompson AI.’’ ) 

Q. How. did that letter come to you? 

Ans. It was sent to me by the Rev. Sullivan Frazier, 
with the letter which accompanied it. 

Q. What connection had Mr. Frazier with you? 
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on a salary, and has been canvassing for us off and on for 
several years. 

(Mr. Sypher, plaintiff’s counsel, objects to this as not 
evidence. ) 

The witness: I will say that these references to this card 
came in for a long time at the rate of ahput twenty per week, 
from as many different agents, asking for an explanation, 
and for assurance of protection in case they continued to 
work for us, instead of taking out the other book. 

(Mr: Sypher, plaintiff’s counsel, objects to this as irrele- 
rant. ) 

The witness: The damage to our business by that card 
was most evident and material. The fact of their knowing 
and finding so many of our agents was a mystery that we 
could hardly understand, and it evinced asystematic attempt 
to find them that was something beyond our comprehension. 

Q. Do you know whether or not Hubbard Brothers had 
been selling the Manning book in Missouri, and in other 
parts of the field which, under your agreement, you say was 
reserved to you? 

Ans. All these letters but one came from the field 
reserved to me. 

Q. Do you know whether or not he is still continuing 
to sell the Manning book ? 

Ans. Yes sir, we hear from the Manning book continually 
in all the states in the south-west. 

Q. Examine these letters, and state what knowledge you 
have of them, andif you have ever seen them before (hand- 
ing letters to the witness) ? 

Ans. This letter of June 5, 1882, marked, **G. E. B., 
Exhibit 57, 1,’’ is dated at a period when I was absent from 
St. Louis ; and so with the letter of June 16, 1882, marked, 
“G. E. B., Exhibit 57, 2.”’ Tothe best of my recollection, 
I was at Hot Springs during the spring and early summer of 
1882. I do not recollect now when I came back—L will 
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have to change that answer. I have got my years mixed. 
Since reflecting, I find that it was the spring and summer of 
1881, that I was absent in Hot Springs. 

Q. Do you know in whose handwriting those letters are? 

Ans. I recognize the letter of the 5th of June, 1882, 
and that of the 16th of June, 1882, as having been written 
by Mr. Trueheart, who was then a correspondent in my 
office. The letter of July 5, 1882, was written by Mr. 
Freer, as also the letter of June 26, 1882. The letter of 
July 13, was written by Miss Banks; it is in her handwrit- 
ing. Mr. Freer and Miss Banks are stenographers who 
write from dictation. 

Q. What knowledge have you of those letters having 
been written, and of their contents? : 

Ans. Mr. Trueheart’s letters are not written from dicta- 
tion, but from general information. I am quite confident 
that I did not dictate any of these letters. I remember dis- 
tinctly the fact of one of the letters, and only one, in con- 
nection with Jones, and my memory is simply refreshed on 
that from the fact of his sending his photograph with a 

ather striking hat on, ete., and | remember at the time the 

fact of his mentioning the other agent, but I am confident 
that I did not dictate the letters. I do not see one letter in 
a hundred that comes to my office, I do not even read the 
regular mail, and it is only occasionally—and that has been 
the case ever since Mr. Hannaford came with me—that I 
read in detail the letters from agents. 

Q. In the letter addressed to Mr. A.S. Jones, dated 
June 26, 1882, and which is marked, **G. E. B., Exhibit 
57,’’ the following statement occurs: ‘‘Concerning the other 
book we have this information to give. We published the 
Manning book originally, and still own an interest in it, 
haveing sold ownership of the copyright. We sold an interest 
in it to H. Brothers, and were induced to do so from the 
fact of its marked deficiencies in many respects.’ State 
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what you know of that statement in that letter and whether, 
or not, you ever gave any direction that any such letters 
should be written? 

Ans. No sir, I never authorized anybody to say that we 
had sold the copyright interest. That expression is not 
mine, I can testify very positively. 

Q. Why are you able to recollect that you did not dictate 
any such language as that? i 

(Mr. Sypher, plaintiff’s counsel, objects to the question 
as leading and immaterial. ) 

Ans. Simply because I have never had that’ belief, and 
have not made that admission to anybody that I can recall. 

Q. Referring to the draft of contract, sent by Mr. Hub- 
bard to you, marked, *“*G. E. B., Exhibit 18,’’ state whether 
or not there was any agreement between you and Hubbard 
as to the extent of advertising or push, that you sheald do 
on his publications. 

_ Ans. There was never any agreement, either by conver- 
sation, writing or otherwise, as to the character of the push, 
or the extent of it. 

Q. At the time of receiving this draft of contract from 
Hubbard, had you executed any assignment of any copyright, 
in pursuance of the verbal agreement of March 30? 

(Mr. Sypher, plaintiff’s counsel, objects to this question 
as being one of law, in view of the pleadings and proof. ) 

Ans. I had not. 

Q. Did he ever tender you any paper containing a pvro- 
vision for an assignment, or by which an assignment would 


have been made, if executed by you? 

(Mr. Sypher, plaintiff's counsel, objects to, the question 
as being one of law as well as of fact.) , 

Aus. He never tendered any paper to me which I regarded 
as an assignment of the copyright. 

Q. Is that the only written contract, or draft of contract, 
which he ever forwarded to vou? 
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Ans. It is. 

Q. There appears to be an interlineation in purple ink, 
and an erasure at the top of the second page of this draft of 
contract. State if you know who put it there and what it is? 

Ans. I will explainin regard to that, that when I received 9119 
it I saw that it was not the contract, and did not embody the 
conditions agreed on between us, and I undertook to erase 
_ and indicate thereon exceptions to it. I afterwards found 
it so generally contrary to our verbal agreement that I abati- 
‘doned it, and these marks and erasures were started. with 
that view ; that is, with the view of making it a guide by whieh 
to write out what I conceived to be the original contract, 

modified, as shown by our correspondence during the month 
of April. 

Q. What did you finally do in reference to the contract 9199 
to be entered into? 

Ans. I wrote out articles of agreement which I thought 
reflected fairly the original verbal agreement, with the modi+ 
fications which had been made to it in the correspondence 
which followed. 

Q. After the 30th of March, 1880, during the year 1880, 
to what extent did you push Hubbard’s book ? 

Ans. My push during that year, up toSeptember, was 
confined to the Bible and Stock Bouvk mainly, the Stanley 
and temperance books being pushed incidentally. I will 9,9] 
say that during the period I was in such ill health that I was 
not able to push anything vigorously, but the effort which I 
made to make business was up to the period that I named, 
September, especially in the interest of the two books 
named. That push consisted of newspaper advertising, 
through Nelson Chesman & Co., advertisers, of this city, 
and through a system of circularizing, which we carried out 
to some extent during the summer, and by making use of'old 
names of agents on my own beok, and of. the agents and 9799 
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namesturned over to me by W.S. Bryan in my purchase of 
his stock and good will. 

Q. After March 30, 1880, up to August, 1880, say the 
latter part of the month, do you know whether there was 
an increase or decrease in the purchases made by you of 
Hubbard’s books and in your sales? 

Ans. August, 1880, was the period of the largest de- 
mand on Mr. Hubbard for books of any month of that 
year. ; 

Q. Have you taken a statement from your books by 
which you can show the difference in the number of books, 
or their value, handled by Hubbard Brothers in 1879 and 
1880? | 

Ans. I have, and also in 1881. My papers were not pre- 
served in such order as to make a fair estimate from the bills 
received, us previous to January, 1881, I had no book- 
keeper, and things were not in perfect shape, but I kept the 
cash book after a system which enables me to know the ex- 
act receipts on any book, and the receipts on a book are an 
index to the extent of the sale, and, of course, of the pur- 
chase of that book. I have a comparative statement for 
each month during the years 1879, 1880 and 1881, on Mr. 
Hubbard’s Bible, and another for 1879 and 1880 on the 
Bible and Achievements of Stanley. 1 made this compara- 
tive statement for 1879, 1880 and 1881, in order to show 
the effect of pushing the Bible sale into the hands of the 
Bryan agents, which I secured in that purchase. The table 
here shows for itself, and I will simply give the aggregates. 
The paper indicates the receipts for each month during the 
three years mentioned. During the year 1879, a year in 
which I believe there is no complaint on the part of Mr. 
Hubbard, my receipts on the Bible were $3,473.86, in 1880 
it was $0,472.05, in 1881 it was $12,585.28. This was on 
the Bible alone. These figures were made at first to refresh 
my own memory and knowledge of the effect of the addi- 
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tion of the Bryan agents to my business in the spring of 
1880, Bryan having no Bible, or at least having no system 
of pushing a Bible. I used the agents and crowded inces- 
santly on them the propriety of taking a Bible in connec- 
tion with lighter books. I wish to explain, that in the latter 
months of 1880 we had receipts of perhaps a few hundred 
dollurs on another bible, which is included in this statement, 
but which added nothing to our gross receipts, from the fact of 
its being a different Bible. The comparative statement for 
1879 and 1880,including the two books, Stanley and the Bible, 
aggregates $6,982.05 for 1879; and for 1880, $7,860.78. 


Concerning this, I wish to explain that in the year 1879 the 


Stanley book was new and sensational, and entered largely 
into the receipts of that year, whereas in 1880, the Stanley. 
book wus of rather slow sale, and the bulk of the sales in 
1880 were for the Bible, as shown by the accompanying 
tuble. 

Q. The second page of this paper, which you produce, 
to what particular book does that refer? 

Aus. It does not mention the books, but they were 
Stanley and the Bible only. That is a record from my cash 
book. 

(Mr. Kerr, defendant’s counsel, offers in evidence these 
statements, produced by the witness, which are marked 
‘¢Exhibit Thompson AK,’’and, ‘* Exhibit Thompson AL.’’ ) 

The witness: I have here another paper, which is a state- 
ment of the number of Stock Book prospectuses sold from 
February 21, 1880, to April 20, 1880. I simply offer this 
to show that the book had started with unusual success for 
a practical book. 

Q. To whom were these prospectuses sold? 

Ans. They were sold to canvassing agents. 

Q. What number had you sold in that time? 

Ans. Up to March 30, the date of the verbal agreement 
between Mr. Hubbard and myself, I had sent out ninety to 
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as many canvassing agents. At that time I supposably 
had ninety agents at work, or about to go to work, on the 
book. 

Q. How are these prospectuses distributed—are they 
given gratuitously to agents? 

Ans. Nearly the whole of these were sold for $1.50. I 
presume in that number there would be half a dozen given 
to old agents who had been formerly with us, and whose 
ability to sell the book, I was familiar with. Out of this 
number, ninety, there may have been a few of them sent 
to parties who controlled sub-agents, instead of to as many 
agents, but they were sent out, each one representing a can- 
vasser. 

(Mr. Kerr, defendant’s counsel, offers this statement in 
evidence, which is marked ‘‘Exhibit Thompson AM.’’ ) 

The witness: I will say that this number of agents was 
the result of an advertising contract of a little over.$200, 
only partially expired, and a very limited amount of circu- 
larizing. The fact of such a large number of outfits being 
called for, with such small effort in the way of push, was 
evidence conclusive of the success of the book. 

Q. Have you seen any of the Manning books, whieh 
were published by Hubbard Brothers, bearing a copyright 
notice in the words of ‘*Copyrighted 1880,’’ without giving 
the name of any person by whom the book was copy- 
righted ? 

Ans. Yes sir. 

Q. Were any of the books furnished by Hubbard 
Brothers to you, such as contained that notice ? 

Ans. Yes sir. 

(Mr. Kerr, defendant’s counsel, offers one of these honke 
in evidence, which is marked. ) 

Cross-examination by Mr. Sypher, plaintiff's counsel: 

Q. At the time you wrote the letter to Habbard. Broth- 
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ers, of October 29, 1879, you were actively engaged in the 
preparation of the Manning book, were you not? 

Ans. I was. 

Q. At the time you wrote the letter of February 23, 
1880, you had the book in a state of forwardness amount- 2133 
ing to nearly completion, had you not? 

Ans. The book at that time was well under way. 

Q. When Mr. Hubbard arrived in St. Louis, on the 27th 
of March, 1880, and came to your office, did you inform 
him immediately of the state of forwardness of the Man- 
ning book? 

Ans. Almost immediately. 

Q. Did hot Mr. Hubbard discover by accident that you 
had a book of that sort nearly complete? 

Ans. It may have been an accident to him, but it was 2134 
not intended an as accident by me. I was going to tell him. 

Q. Had you not kept from him the fact that you were 
preparing a Stock Book during this period? 

Ans. I had, in obedience to a universal custom with 
every publisher, kept back the announcement of the publi- 
cation. I did it with him as well as with every other pub- 
lisher. | 

Q. Notwithstanding the fact that you were in correspon- 
dence with him in reference to preparing such a book? 

Ans. I wrote him in those previous letters in order to 2135 
find out that he was not doing it, and if he had been doing 
it, I would have notified him that I was engaged in it. I 
simply wanted to keep him from making any expenditure or 
any advance in that until I conferred with him. There was 
no obligation between Mr. Hubbard and myself in regard 
to a Stock Book. 

Q. Did you not wish to discourage his preparing such a 
book, until you had yours well under way? 

Ans. I would not say that I wished to discourage him, I 9136 
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wished to arrange with him for a joint handling of «a Stock 
Book, and if he had written me that— 

Q. No matter about if he had written you anything, the 
fact is that he did write to you and you wrote to him, and 
the letters are in evidence. Now, in those letters, did you 
not intend to discourage his embarking in such a book ? 

Ans. I wished to confer with him coneerning a, Stock 
Book, before he took any steps in regard to such a publica- 
tion. 

Q. And the method you took to express that wish, was 
the letters you wrote to him? 

Avs. Yes sir. ‘I wish to explain the impression that 
Mr. Hubbard’s letter made on me when I first received it. I 
thought, perhaps he had some intimation that I was prepar- 
ing a Stock Book, and wished to. find out whether I was do- 
ing so,or not. I, with him, as with every other publisher in 
St. Louis and elsewhere, wished to keep the fact of my hook 
being prepared from being known, until I was ready to an- 
nounce the book. 

Q. And the method you took to do that was exhibited 
in your correspondence ? 

Ans. The correspondence shows for itself. 

Q. In your letter of March 31, 1880, when you used the 
language. ‘*There are so many things not covered in the 
brief memorandum of our agreement, concerning Stock 
Book,’’ you referred to the: memorandum in pencil, pro- 
duced here, did you not? 

Ans. Yes sir, I had reference there to the fact that, pwr 
from the memorandum, we had a conversational agreement, 


2139 and I wished to putin writing, aS nearly as I could, that.con- 


versational agreement, simply as a guide for his making out 
the final: articles of agreement, which I supposed he would 
make out immediately upon getting home. 

Q. And you discussed in that letter the points that you 
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wanted embodied in a subsequent agreement to be entered 
into? 

Ans. Yes sir. 

Q. That was a matter of territory, was it not? 

Aus. Not without attempting to outline the entire agree- 9149 
ment, I had outlined what were material points in the ver- 
bal agreement, not supposing that they would be for a mo- 
ment contraverted. 

Q. No matter what you supposed. In your letter of 
April 5, 1880, where you say: ‘*That was settled at the 
breakfast table, and the only concession made by me was 
that with $500 paid on account, I would let the remaining 
-$500 run two years,’’ that has reference to the conversation 
over this agreement of March 30, has it not? . 

Ans. That has reference to the breakfast table conver- 2141 
sation of March 30. - 

Q. In your letter of April 13, 1880, when you used the 
language, ‘‘As to the matter of territory, we got different 
impressions of some of the details in that hasty breakfast, 
tunnel, bridge, agreement,’’ to what did you there refer? 

Ans. I there referred not to the fact that I was confused 
as toany proposition or agreement, but that his correspond- 
ence showed that he was impressed differently from me. 

Q. My question is, to what agreement did you refer? 

Did you not refer to the pencil agreement ? | ' 9149 

Aus. I referred to the verbal agreement. ses 

Q. Then when you said further on in the same: parag- 
raph, ‘*This I thought I was guarding, and I did not know 
you had added that final paragraph containing it, but as I 
before said, thought it was a record of the lien feature be- 
ing written while that was. ander mention,’’ to which augree- 
ment did you refer there, the written or verbal agreement? 

Ans. I referred there to the pencil memorandum, not 
the agreement. : : 2143 
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Q. Don’t you know that both you and Mr. Hubbard, in all 
your correspondence, in speaking of an agreement, except 
where it was expressly stated ‘‘Verbal understanding,’’ had 
reference to that pencil memorandum ? 

Ans. I don’t think I ever called that an agreement, for I 
never so considered it. If it was so called, it was simply by 
way of designating it, without giving it any legal name as an 
agreement. The pencil memorandum I never considered 
an agreement, and never so treated it. 

Q. You mean that you never considered it a legal agree- 
ment? 

Ans. I never considered it a personal agreement between 
us, as covering the details of that transaction, simply be- 
cause it was not. 

Q. Did you not, in your correspondence, speak of that 
as «1 memorandum of the agreement you had entered into 
that day? 

(Mr. Kerr, defendant’s counsel, objects to the question 
on the ground that the correspondence will show for itself. ) 

Ans. Not meaning that it embodied the contract between 
us or the agreement. 

Q. Did not Mr. Hubbard write to you on the 10th of 
April, calling your attention to the.last clause in that writ- 
ten agreement in reference to territory, and to the fact that 
the agreement provided for your delivery to him of the cir- 
cular plates? 

Ans. He wrote something about the plates; I will not 
specify as to date. 

Q. In your letter of April 13, 1880, to Mr. Hubbard, 
you propose a certain modification in the territory. Was 
that modification subsequently made (handing witness the 
letter referred to)? 

Ans. I recognize this letter of April 13, in which I mel 
to make concession for the purpose of completing the con- 
tract. 
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Q. Did you not also require that Mr. Hubbard should 
make some concessions in giving you territory not men- 
tioned in the agreement of March 30? : 

Ans. No sir, the concessions were mine. 


Q. Did you not ask for some territory that was out- 9147 


side of the limits prescribed in the last clause of that-agree- 
ment ? | 

Ans. I did not ask for any territory not embraced in the 
agreement of March 30. That last clause, as I have before 
stated, was clandestinely placed there, to the best of my 
judgment. 

(. Your attention had been called to it, however, before 
writing this letter of April 13, had it not? : 

Ane. The correspondence shows when I first mentioned 


, und I had discovered it before I wrote the letter in which 2148 


“ is referred to. 

Q. Then this letter was an attempt to have a modifica- 
tion of that clause? 

Ans. Not of that final clause. 

Q. Of the territory, as defined by that clause? 

Ans. No sir. 

Q.- Was it not an attempt to establish a territory vary- 
ing from the territory mentioned in that clause? 

Ans. I did not recognize that clause as any part of the 
agreement atall. 

Q. My question is, was not this letter an attempt to 
establish a territory varying from the ee provided for 
in that clause? 

Ans. I made that proposition as & concession on my 
part, varying the territory, which was distinctly, as I 
thought, agreed. upon between us, and as I have always 
thought. 

Question repeated. 

Ans. I did not recognize that clause as a part of the 
agreement. 
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Question repeated. 

(Mr. Kerr, defendant’s counsel, objects to the question 
as assuming that the clause referred to did provide fora 
different territory, and that such territory had been estab- 
lished. ) 

Ans. Idid not regard that clause as establishing any- 
thing, and the modification which I proposed was a conces- 
sion on my part, in the interest of a settlement which I was 
anxious to make. 

Q. That clause reads as follows: ‘‘The field on Stock 
Book to be the same us onH. Brothers’ other books, 
except the six counties in Missouri, adjacent to Kansas 
City.’’ Does not this clause define a recognized territory ? 

Ans. I presume that clause was intended to define a 
recognized territory, but not agreed to between Mr. Hub- 
bard and myself. 

Q. Did it not define a recognized territory ? 

Ans. No sir, it did not, not a definite territory. 

Q. Did you know what the territory was on Hubbard 
Brothers’s books? 

Ans. This pencil memorandum says a third, etc., and a 
third is no territory. 

Q. Did you know what the territory was which you 
were working on Hubbard’s publications, other than the 
Stock Book? 

Ans. Ihad no other of Hubbard’s publications that I 
was confined to any specified field on, except the Stanley 
book, I believe. 

Q. You hada definite field for Hubbard’s other publi- 
cations, had you not? 

Ans. Fora majority of them I had not. 

Q. You had a definite field for some of Hubbard Broth- 
ers’ publications, had you not? 

Ans. My impression is that at that time I was still 
governed by territorial limits on the Stanley book. 
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Q. And those were well understood by you, were they 
not? 

Avs. The limits on that Stanley book were tolerably 
definite, there was some territory worked in common. 

Q. Do you say now that on the 30th of March you did not 2154 
know what was meant by the expression, **The field on Stock 
Book to be the same as on Hubbard Brother’s other books ?”’ 

Ans. I say that on the 30th of March, 1880, that clause 
was put there without my knowledge and consent, and that 
I did not agree to it. 

Q. I did not ask you about the clause, I asked you 
whether you did not then know definitely what the field was 
on Hubbard Brothers’ publications, which you were work- 
ing? 

Ans. I knew what the field was on one book, Stanley. 

Q. Then when this clause was written, ‘*The field on 
Stock Book to be the same as on Hubbard Brothers’ other 
books, excepting the six counties in Missouri, adjacent to 
Kansas City,’’ that language defined a field comprehensible 
by both you and Mr. Hubbard, did it not? 

Ans. I have said several times that that language was 
placed there without by knowledge or consent, and without 
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my knowing that it was there. 

Q. My question is, whether you knew that language was 
there or not, does not that language define a well known 2156 
| field which you would comprebend at that time, and which 
| you comprehended when your attention was called to it 
| later, as you say? 
| Ans. The verbal agreement of that day was understood 
by me to supersede every other agreement, and to change 
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the prices. 
Q. Iam not talking abouta verbal agreement, but about 
a clause which is found in the written memorandum of that 
day, and I ask you whether that clause, when your atten- 2157 
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tion was called to it, did not define to you a field which 
you comprehended ? 

Ans. I think that would have been a matter that would 
have had to be adjusted by a more difinite agreement even 
then. 

Question repeated. 

Ans. When my attention was called to that, several days 
afterwards, I supposed it had reference to the one-third of 
Illinois and portions of other states, as mentioned in that 
pencil memorandum. 

QM. And this letter of April 13 was an effort to procure 
a modification of what you understood to be the meaning 
of that clause, was it not? 

Ans. I did not recognize that clause at all, it was a con- 
cession and a modification of what was definitely understood 
between us as being the agreement. 

(¥. Had not Hubbard previousiy written to you insisting 
upon that clause as a part of the agreement between you? 

Ans. He had. 

QM. And was not this letter in answer to that letter of 
his so insisting ? 

Ans. The letters will show for themselves; one letter 
recognizes another by date, if I remember rightly. 

Q. This says, ‘*Your favor of the tenth.’’ This is a let- 
ter from Hubbard to you. Tell me whether the letter of 
the 13th is not an answer to the letter of the 10th? 

Ans. My letter of the 13th, I presume, is an answer to 
his letter of the 10th. 

Q. Don’t you know that it is? 

Aus. Iam reasonably confident that it is. 

Q. Mr. Hubbard having insisted that that clause, mdk- 
ing the field on the Stock Book uniform with the field on 
Hubbard Brothers’ other publications, was part of the 
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_agreement, you, in your letter of the 13th, proposed a modi- 


fication in the lines of the territory, did you not? 
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Ans. Yes sir. 
Q. Was not that modification subsequently made? 
Ans. The correspondence speaks about that very defi- 
| nitely, I believe, and I can recpgnize it if you will point it 
out. 2161 
Q. Iask you the question whether that modification of 
the agreement was not subsequently made? 
| Ans. Not made and acted upon. 
| Q. Did not you aud Mr. Hubbard come to an agree- 
ment as to territorial lines in your correspondence ? 
Aus. I thought that we did then, that was the reason 
that we shipped the plates; but for that impression of an 
agreement, I certainly should not have shipped the plates. 
Q. Mr. Hubbard, then having conceded your demand 
for modified territorial lines, you shipped the plates in ac- 9169 
| cordance with the agreement ? 
| Ans. Ithink Mr. Hubbard changed his original agree- 
ment to that extent, and in the interest of concession I de- 
| cided to accept it, and shipped the plates on it, the surren- 
der being on my part. 
Q. What was your object in shipping the plates to Mr. 
Hubbard? 
Ans. I shipped the plates feeling that the difference be- 
| tween us was settled, and that the conditions of getting 
stock, at a figure which he had ‘almost definitely named, and 9163 
) of being guaranteed in the absolute control of a given terri- 
| tory, was assured to me in that correspondence, and in that 
| concession which I had made, and which he had agreed to, 
At that time I expected that he would at once write out an 
, agreement, and forward it in accordance with the concession 
of April, and that the whole matter would be settled, and I 
would go to work under the contract selling his books and 
pushing the Stock Book in the territory named. 
Q. Then, Mr. Hubbard having met your interpretation 
of the agreement of March 30, 1880, you shipped to him 2164 
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the materials which you had sold to him and demanded of 
him payment as provided in the agreement, did you not? 

(Mr. Kerr, defendant’s counsel, objects to the question 
as assuming that Mr. Thompson had sold anything to Mr. 
Hubbard. ) 

Ans. I had surrendered a portion of the consideration 
of what was supposed to be the sale, and did ship him the 
plates, believing that those considerations would be met, to- 
wit: the $4,000 and the absolute control of the territory 
named, and bvoks at a price less than I could manufacture 
them for, as named in our preliminary arrangements. 

Q. And upon the receipt from you of those materials, 
and a bill covering the items of purchase, he sent to you 
the consideration money mentioned in the agreement, which 
you received and for which you receipted to Mr. Hubbard? 

Ans. He sent me the money consideration, which I have 
before stated was a minor one, and which I accepted, and 
the other consideration I believed would be carried out, and 
I acted accordingly. 

Q. And you receipted for the money? 

Ans. I wrote him a letter acknowledging the receipt of 
the notes, and I believe in that same letter I mentioned the 
fact of the other considerations. | 

Q. When did you on your books charge Hubbard Broth- 
ers with $500 in the account current, as provided for in this 
agreement of March 3@th? 

Ans. Without reference to my books, I cannot say, but 
my impression is that it was in the April bills and after the 
correspondence of April, which at that time seemed to me 
to be a settlement of the controversy between us. 

Q. Iwill ask you to refer to the books and give me that 
date hereafter. You sent the plates, the stamps and dies for 
binding and other materials entering into the manufacture of 
the Manning book, to Mr. Hubbard, to enable him to produce 
the book, did you not? 
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Ans. Yes sir. 

Q. At the time Mr. Hubbard first saw the prospectus of 
the Manning book, you stated that he examined it minutely. 

Did he examine the preface? 

Ans. I think he read the title page, the preface pages 2168 
and the table of contents all very carefully, and I think he 
examined the sample pages of the different departments 
as represented in the prospectus, witha good deal of minute- 
ness. 

Q. Did you call his attention to the fact that the state- 
inent in the preface in reference to the authorship was not 
in accordance with the facts of the authorship? 

Ans. He did not ask me anything about the preface or 
the authorship, and I think there was no conversation had 
. about it. I made no statement to him with regard to author- 2169 
| ship. A nom de plume in authorship is certainly not a very 
| uncommon thing. I regarded the book as being what it 
purported to be, a reliable Stock Book, carefully compiled 
| 
| 
| 


: 
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by competent hands. The writers were certainly both pains- 
taking and laborious in their efforts and research. The 
book was mude for myself, and not to sell, and it satis- 
fied me as far as its merits and salability were concerned. 
| Q. This isa voluntary statement on your part, and is, 
| not in response to any question that I have asked ? 
| Ans. I-wiil say further that I did not sell the book be- 2170 
; cause of any inherent weakness in it, either as to intrinsic or 
mereantile value. 

Q. You have stated in reference to your letter from Hot 
Springs, of June 28th, 1880, to Mr. Hubbard, that you 
gave the account of Dr. Manning therein contained because 
you supposed Mr. Hubbard desired it for the information of 
other people who were inquiring of him.- Why did you so 
“suppose ? 

Ans. If you will furnish me the letter of Mr. Hubbard, 9171 
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I can give you a better answer to that question. That let- 
ter has been withheld. 

Q. We sent that letter to you, and if it is withheld, you 
have withheld it? 

Ans. I was away from home at that time and did not 
preserve my letters, and have not since. 

Q. I accept your statement that the letter is withheld? 

(Mr. Kerr, defendant's counsel, objects to this question 
as containing an improper statement. ) 

Ans. I don’t mean withheld by me, but by Mr. Hub- 
bard, as he claims to have got his copies. I do not mean 
for a moment that I have withheld the letter, because I have 
been wanting it. 

@. Then you mean to insinuate that Mr. Hubbard is 
suppressing it? 

Ans. Ido not mean that anybody is trying to suppress 
it, I do not mean to impugn anybody’s motives at all. 
Please note that. 

Q. Well, now answer my question? 

Ans. I.simply mean that the letter has not been pro- 
duced, and if it was produced, it would enable me to answer 
your question better. 

Q. Youwere enabled from your memory to state, in your 
direct testimony,why you made that statement. in that form; 
now I am asking you why you supposed Mr. Hubbard 
wanted it for such purpose? 

Ans. I had received several letters from parties, asking 
for Dr. Manning’s address, for the purpose of communicating 
with him, one of those letters I sent to Mr. Periam without 


2174 replying to it, andin the early history of the book, I became 


impressed that there would be requests of that kind, and I 
supposed that Mr. Hubbard had received them as I had. 

Q. Still you thought it best to withhold from Mr. Hub- 
bard the fact of the authorship ? 
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Ans. If I had seen Mr. Hubbard where I could have 
explained that matter to him, I should not have withheld it, 
and if he had made any request at the time I saw him, I 
should not have withheld it. -I was not trying to sell the 
book to Mr. Hubbard, the proposition emanated from him, 2175 
and at the time of the Hot Springs letter I supposed that the 
details were all settled, and had no intimation from him that 
there was anything then unsatisfactory about the book 
or its authorship. 

Q. You had at that time delivered the matter and had 
received the pay in the form provided for in the agreement, 
had you not? 

Ans. Nosir, only part of it, a very minor part; I had. 
received the notes, and the $500 had been credited on 
account. | 2176 
| Q. How soon after your illness, beginning with the 29th 
| of October, were you able to make a journey as far as to 
Philadelphia would have been? 
| 
| 


Ans. For the purpose of transacting business, I should 
not have felt disposed to make a journey of that extent any 
time during the spring or summer of 1881. In the early 

| fall of 1881, beginning about September, my strength began 
to increase, and I gave general attention to business. Previ- 

| ous to that, I had not given any regular attention to business. 
| (). You have not yet answered my question ? autt 
; Ans. I made during the fallof 1881, a journey to Green 
Lake, Wisconsin, and I think I went East. 

Q. Don’t you know that you went to New York and 
Philadelphia ? 

Ans. Iweit to New York and Philadelphia in Septem- 
ber, 1881. 

Q. Did you call on Hubbard Brothers then? 

Ans. No sir, I had no occasion to do so. I would like 
to state right here that Mr. Hubbard had in a letter specifi- 2178 


217% 


2 
—_— 


2180 


2181 


O54 


cally stated that there was no contract between us, either on 
the Stock Book or on any other book. 

(Mr. Sypher, plaintiff’s counsel, objects to the witness 
stating the contents of a letter. ) 

The witness: There being no contract between us, I was 
getting stock from him at the time on books for which I had 
formerly worked up a sale through canvassing agents, and 
which I was obligated to supply, I felt that he might at any 
time withhold stock, consequently my effort at that time 
was to make some provisions by which I should not be 
materially injured in case of such action on his part. 

Q. Did you ever order Stock Books from Mr. Hubbard, 
according to the provisions of his contract? 

Ans. No sir, I never ordered Stock Books from him 
according to the contract as agreed upon. 

Q. Then Mr. Hubbard never refused to furnish you 
books according to the contract agreed upon, did he?. 

Ans. Yessir, he did. 

Q. How could he refuse to furnish them if you never 
ordered them ? 

Ans. He notified me in advance that he would not do it, 
on August Oth. 

Q. ‘Turn to the letter, and let us see it? 

Ans. Except on such conditions as he named. 

Q. Is this the letter you refer to, which is marked, “G. 
E. B , Exhibit F ?”’ 

Ans. Yes sir. 

Q. You afterwards ordered Stock Books, did you not ? 3 

Ans. After I was taken sick, my clerks ordered Stock 
Books. 

Q. They were received in your establishment and dis- 
posed of, were they not? 

Ans. Yes sir. 

Q. Did you not write to Mr. Hubbard to allow the boys 
at the office to have any books they wanted ? 


Ans. That was previous to the 6th of August, before I 
went to Hot Springs. 

Q. You never recalled that request, did you? 

Ans. No sir. 

Q. After you were able to attend to business, were Stock 2182 
Books ordered from Mr. Hubbard? | 

Ans. There were, and I will state right here that I had 
contracts with agents in the field who had given months to 
the sale of the book, and I would have ordered them if I 
had to pay every cent I got for them, as a matter of security 
against a breaking of obligations to my agents, if I did not 
furnish them. 

Q. Did Mr. Hubbard ever refuse to fill an order for 
Stock Books which you sent, or whichany of your clerks 
sent? 

Ans. He refused to fillthem under the agreement. 

Q. Did you ever make an order under the agreement? 

Ans. He refused to fill them without reference to the 
agreement, and so stated, that, until an agreement was 
entered into, he would not do it, without reference to whether 
it was an order for 100, 500 or 1,000. 

Q. Are you referring to the letter of August 6th? 

Ans. To that letter and subsequent letters, which the . 
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correspondence will plainly show. 

Q. Was this letter of August 6th, in answer to an order 2184 
for books, from you? 

Ans. No sir, but it was a statement that I could not get 
the books if I wanted them, andon receipt of that announce- 
ment, I had to reorganize my business throughout. It 
necessitated an absolute reorganizatian of my business. 

Q. When you did want the books, and did order them, 
did you order them according to the provisions of the con- 
tract? 

Ans. My clerks who made the orders knew nothing about 
the contract whatever. 2185 


Q. And they did not make the orders according .to the 
contract, did they. 

Ans. They did not make the orders acccording to the 
agreement, which was made March 30th. 

Q. Then, after your recoved sufficiently to give instruc- 
tions to Mr. Hannaford, who was then conducting your busi- 
ness, did you instruct him to make his orders according to 
the provisions of the contract of March 30th ? 

Ans. I recognized the fact that that contract was not in 

2186 existence, that it had not been agreed to, that is, it had not 
been signed. . 

Q. Then do you say that there was no contract between 
you as to the price at which Mr. Hubbard should furnish 
you books? 

Ans. I say there was an agreement, and that that agree- 
ment was by his action annulled. 

Q. Then you say there was no agreement which fixed 
the price at which you were to have the Stock Books? 

Ans. No sir, I don’t say that, I say there was an agree- 

2187 ment which he refused to recoguize and which he refused to 
sign. 

Q. When did he refuse to recognize it? 

Ans. He refused to recognize it on receipt of my draft 
of the agreement, August 6th. 

Q. That is, he refused to recognize your draft as_ being 
a true statement of the agreement, is not that the fact? 

Ans. He made the statement in his correspondence that 
there was no agreement, that the whole thing had ‘fallen 
by the board,”’ that was the expression he used, and he repu- 

9188 diated it. : 

Q. Inthis letter of August 6th, relating to your agree- 
ment? 

Ans. In August he writes that there is no agreement 
between us. 

Q. And from that you infer that there was no agree- 
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ment between you regulating the price at which you 
could have the Stock Book, or regulating the territory within 
which you could sell his books? 

Ans. No sir, I recognized the fact that there was no con- 
tract between us as to selling or handling, or as to what price 
I could get the book at. 

@. You had already delivered the plates, and had Mr. 
Hubbard’s notes? 

Ans. Yessir. 

Q: Did you offer to return those notes to him then, and 
take back the plates? 

Ans. No sir, my sickness intervened to prevent a settle- 
ment, which would certainly have been attempted, if it had 
not. 

Q. This is August that we are speaking of, your sick- 
ness came on suddenly, you have stated on the 29th of 
October? 

Ans. My prostration came on suddenly, [ was sick from 
April until the following year. 

®. You were able to write letters to Mr. Hubbard, were 
you not? 

Aus. Yes sir. 

Q. And do you now say that you were not able to pro- 
pose to return his notes to him and take back the plates? 

Ans. I intended to go east and institute suit, unless the 
agreement was entered into in writing and carried out, if I 
had not taken sick. 

Q. Suit for what? 

Ans. To compel Mr. Hubbard to carry out the pro- 
visions of the agreement of March 30th. 

Q. What were those provisions that he had not carried 
out up to that time? 

Ans. Those provisions which he had refused to carry 


out, and said he would not carry out, were furnishing stock 


at a price which was agreed upon. 
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. Had you ordered any stock up to that time? 

Ans. I had not, simply because I would not go through 
the farce of ordering it, when he had notified me in advance 
that he would not furnish it, saying that there was no con- 
tract between us, and consequently, as I understood, no 
sale. 

Q. Then you would have brought suit against Mr. Hub- 
bard to compel him to furnish those books according to the 
contract ? 

Ans. And to respect territory and carry out the pro- 
visions of the agreement, unless a satisfactory and mutual 
settlement of the matter could have been made without. 

Q. Then, in your subsequent correspondence, after 
August 6th, 1880, when you made reference to ‘*‘The pro- 
visions of the agreement between us,’” what did you mean ? 

Ans. In what letter did I make that statement? 

Q. Have you no recollection of making that statement 
in any of your letters? 

Ans. Ido not recall it now.. 

Q. When, in your letter of August 17, you use this lan- 
guage: ‘All I want is « practical and common sense _ inter- 
pretation of our agreement,’’ what do you refer to? 

Ans. Irefer to the verbal agreement of March 3vth. 

Q. Further on you say: ‘1am not asking concessions, 
all I want is an expression of that agreement in a way that 
would cover details in such manner that the letter and spirit 
of it would be of easy understanding as well as of execu- 
tion.’’ What did you refer to there? 

Ans. I referred to that verbal agreement of March 
30th. 

Q. Then you treated it on the 27th of August, as still 
existing, and all you asked was a fair interpretation of it? 

Ans. I was anxious at that period to have that agree- 
ment of March 30 entered into in writing and carried out ; I 
was anxious that our agreement, as modifiedin April, in our 
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correspondence, should be reduced to writing, and carried 
out in letter and in spirit. 
Q. You recognized it then as still existing? 
Ans. No sir, I did not recognize it as still existing, but 
I wanted it to exist. : 2196 
Q. How, then, could you have an interpretation of what 
did not exist? 
Ans. It had been an understanding which Mr. Hubbard 
had ignored. 
Q. Mr. Hannaford took charge of your business the 
first Monday in January, 1881, I believe? 
Ans. Yes sir. 
Q. You instructed him then as to the arrangement be- 
tween you and Hubbard, did you not? 
Ans. My instructions to Mr. Hannaford were not definite 9197 
nor in detail. Mr. Hannaford is a very intelligent man, 
aud more familar with the business, I believe, than I am. 
Q. Look at Mr. Hannaford’s letter of January 5, 1881, 
and state whether that was written in accordance with your 
instructions to Mr. Hannaford (handing the letter referred 
to to the witness ) ? 
Ans. I do not recollect that at all, [um quite confident 
that I gave no special instructions about that, I think Mr. 
Heanefera sent that on his general information, as to the 
fact of the contract having been ignored. 2198 
Q. From whom had Mr. Hannaford learned that there 
was a contract? | 
Ans. I presume ina gonversational way I had told him 
of the failure to agree on an adjustment of the Stock Book 
difficulty. 
Q. Had you not stated to Mr. Hannaford that there was 
an agreement between you and Mr. Hubbard, by which he 
was to furnish books at a special price? 
Ans. I presume I had stated to Mr. Hannaford that 
there had been an agreement, but not that it was in 2199 
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force at that time. I am quite confident that that letter was 
entirely voluntary onthe part of Mr. Hannaford. 

@. But was written in pursuance of information that he 
had derived from you, was it not? 

Ans. I would not say that it was such information as 
would justify his making the demands that he has made in 
that letter. 

Q. Is the letter produced here, marked, **G. E. B., Ex- 
hibit 63,’’ dated March 25, 1881, in your handwriting? 

Ans. Yes sir. 

‘At this point I adjourned the further taking of this testi- 
mony until to-morrow, Saturday, October 20, 1883. 

Pursuant to adjournment, as above stated, I resumed the 
further taking of this testimony on this day, Saturday, 
October 20, 1883, as follows: 

NATHAN D. THOMPSON, 
° 
In. continuation of this cross-examination, further testifies 
as follows: 

By Mr. Sypher: 

Q. Do you desire to make any statement? 

Ans. Yes sir, in answer to the question asked yesterday 
as to when the $500 on account of the purchase money to 
be paid by Mr. Hubbard was deducted from the monthly 


account, I desire to state, after examining my _ books, that 


it was taken from the April accounts, in the May settlement, 
soon after the Ist of May. 

Q. In your letter of March 15, 1881, you use. this lan- 
guage: ‘*The original contract with you called especially 
for exclusive imprint, and the one two years ago when I 
had sold a few of Jones’ Bibles, and under which I have 
since acted, calls for same thing.’’ What does the first of 
that language relate to, ‘‘The original contract,’’ ete? 

Ans. That has reference to an old arrangement for sell- 
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ing Bibles, dating back one or two years previous to that 
time. It has no reference to the Stock Book whatever. 

Q. Was that in writing? 

Ans. That may possibly have been in correspondence, 
and possibly by agreement, but I think simply in correspon- 2203 
dence. That preceded anything connected with the Stock 
Book. | 

Q. Had that contract reference to Bibles, and the fixed 
price at which you purchased Bibles? 

Ans. I simply refer there to the mattcr of exclusive im- 
print, do I not? 

Q. That is all you refer to here, in your letter? 

Ans. Well, I presume the contract that I referred back 
to, was one settling both the matter of ‘imprint and prices. 

Q. And those prices fixed by the contract here referred 2204 
to, were the pricesat which you purchased Hubbard’s books, 
before the contract of March 30, 1880, (handing the letter 
referred to, marked «*G. E. B. Exhibit 62,’’ to the witness )? 

Ans. After rending this letter of March 15, 1881, I am 
impressed that it has reference to the original agreement 
us to prices and imprint when I first took hold of Mr. Hub- 
bard’s Bible, quite a number of years before; about two 
years previous to that time, ‘I had bought Bibles from Jones, 
of the National Publishing Company, and after that the 
prices on Mr. Hubbard’s Bible to me were readjusted. 2205 

Q. Then doI understand you to say that the original 
contract here refers back to the beginning of your business 
with Mr. Hubbard? 

Ans. That is what I understand that to mean. 

Q. Was that original contract in writing? 

Aus. I. don’t remember whether it was in the regular 
form of an agreement, or simply by correspondence or 
memoranda. It was back previous to 1877, I should say. 

Q. Do I understand, then, that subsequently that origi- 
nal contract was modified by correspondence as to price? 2206 
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Ans. Yes sir, after I had sold the Jone’s Bibles. 

Q. What does the language in this letter, ‘‘And the one 
made two years ago,”’ refer to? 

Ans. That is what I have mentioned as the one succeed- 
ing the sales made on the Jone’s Bibles. 

Q. And that was a contract in 1879, fixing the price of 
Bibles two years before this? 

Ans. That would make it 1879. I presume, in that I did 
not have before me any data, but merely wrote from mem- 
ory as to the time which had elapsed. 

Q. In the last sentence of this letter it says: ‘It will 
be some months before I go east.’’ Did you at that time 
still contemplate going east and adjusting your affairs with 
Mr. Hubbard? 

Ans. I presume this was in answer to an inquiry as to 
when I would come east. I do not remember what the 
special meaning of that was, though I contemplated going 
east, and did go east in September following that. 

Q. My question is, whether you at that time still contem- 


2208 plated going east, and adjusting your affairs with Mr. Hub- 


bard ? 

Ans. [ don’t think my plans, at that time, were fully 
mapped out as to the method of adjustment with Mr. Hub- 
bard. 

Q. Is that the best answer you can give to the question? 

Ans. I don’t think the manner of the settlement was 
fully determined on, simply because I was then at business 
very irregularly, succeeding my sickness. 

Q. My question has no reference to the manner of kind 
of settlement, it simply is, whether at that time you still 
intended going east and settling matters with Mr. Hubbard. 
Answer yes or no? 

Ans. I have to qualify either yes or no, I cannot answer 
yes or no, because yes or no would not be a proper auswer 
to the question. 
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Q. Well; answer yes or no, and then qualify it as you 
wish ? 

Ans. There were matters between Mr. Hubbard and 
myself, that certainly called for settlement one way or an- 
other, and I certainly designed to make some kind of a 
settlement, either in the Courts or otherwise, with reference 
to my interest in the Stock Book. 

Q. In your letter of April 2d, 1881, which is marked, 
‘“‘Exhibit Thompson ZZZ,’’ you use this language: ‘*Do 
not expect my coming at any definite time.’’ What did 
that refer to? 

Ans. That sentence seems to explain itself, so far as go- 
ing east, and I infer that I was impressed that he was ex- 
pecting me to come East with reference to publications 
which he then had in hand, and which he seemed to be offer- 
ing me. It was a plain declaration that I could not then go 
East. 

Q. That is your interpretation of that language, is it? 

Ans. I will explain that letter a little further, if you will 
allow me. 

Q. Ihave not asked any question about the letter, ex- 
cept in regard to that sentence. If you wish to make any 
voluntary statement, you can do so? 

Ans. The voluntary statement, which I wish to make, 
is that Mr. Hubbard had, previous to that time, assumed 
the right to regulate prices and to govern the matter of sell- 
ing books te me, on the proposition thet there was no con- 
tract of any kind existing between us, which I had agreed 
to, or at least had recognized, and having agents in the field 
working on Mr. Hubbard's books, to the number of from 
100 to 200, scattered in a dozen different states, to whom I 
was obligated to furnish stock on subscriptions taken for 
Mr. Hubbard’s books, I felt the necessity of using a degree 
of diplomacy in order to insure my getting that stock. If 
stock had been withheld at any time during that period, as 
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his whole manner towards me indicated, he felt’ he had the 
right to do and might do, it would have placed me in a posi- 
tion most dangerous to my business and most embarrassing. 
I had contracts with these various parties in the field to 
furnish them with books of specified styles, and to get those 
books, I was dependent on Mr. Hubbard’s good will and 
favor, or at least what he might have conceived his business 
interests. 

Aus. Whatever was said or done by Mr. Hubbard in 
reference to this matter, which you have volunteered, is in 
the correspondence, is it not? 

Ans. Yes sir, I make special mention of that correspon- 
dence where he ignores the existence of any contract. 

Q. In your letter of April 5, 1881, in speaking of the 
Stock Book, you say: ‘I shall be glad to resume work on 
this book if we can make satisfactory arrangements when I 
see you. If I feel justified in making the trip East, I hope 
to do so in June or early in July. Inthe meantime do not 
conclude there is no good effective work in us for you in the 
future.’” You wrote that language, did you not (handing 
letter to the witness ) ? 

Ans. This ietter of April 5, is mine. 

Q. Does not the language ‘‘this book”’ refer to the Man- 
ning book ? 

Ans. That has reference to the Manning Stock Book, 
and my last answer will serve somewhat as an explanation 
of this. 

Q. That is, this was another piece of diplomacy, was it? 

Ans. Youmay cail that diplomacy also, but I will further 
say, that there was a settlement to be made on the Stock 


Book, as I conceived, and I was open to such settlement 


even at that time. 

Q. You were at this time actively engaged in the pre- 
paration of your new Stock Book, April 5, 1881, were you 
not? 
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Ans. Not actively, the authorship was only partially 
A engaged at that time. 
Q. Had you not entered into a contract with Mr. Periam ? 
Ans. Yes sir. 
Q. You had authorized him to employ a veterinary 2217 
surgeon? 
: Ans. Yes sir. 
Q. And Mr. Periam was at work on the book at that 
a time, was he not? | 
) Ans. I think that he had begun work about that time. I 
believe there was nothing in the original verbal agreement 
of March 30, however, that prevented my arranging for any 
publication that might have taken place after the expiration 
of two years, and if a settlement had been made on the 
Manning book, I could very easily, and without cramping my- 2218 
self financially, have carried the manuscript an indefinite 
length of time. 
Q. What do you mean by carrying the mannscript? _ 
Ans. Paying for it, and carrying it in my vault unpub- 
lished. | 
(J. You mean to say, that under the provisions of the 
agreement of March 30, 1880, you were not restricted from 
publishing any book after two years? — 
Ans. Yes sir. 3 
Q. Youdo not mean to say, do you, that there was any 9919 
thing in that agreement authorizing you to piratically publish 
a book after two years? 
Ans. I did not propose to piratically publish any book? 
Q. Then you do not claim that there was anything in 
the agreement giving you that right? 
Ans. That agreement was not supposed to. govern my - 
business transactions or personal deportment, I believe, 
= after the period of two years. 
, Q. You call publishing a book, which would be an in- 9999 
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fringement on another publisher, ‘‘personal deportment’’ do 
you? 

Ans. Certainly not. 

Q. Then what do you mean by saying that there was 
nothing in the agreement governing your personal deport- 
ment? | 

Ans. I simply mean that my affairs were not to be 
governed in any way by that verbal agreement of March 30, 
1880, after the expiration of two years. 

Q. Read the letter of June 13, 1881, which is marked, 
“G. E. B., Exhibit 37, (handing the letter referred to to 
the witness). When had Mr. Hubbard made the pro- 
position to you to bind the Stock Book with your exclusive 
imprint, in lots of 250? 

Ans. That was his proposition made in my office before 


going to Hot Springs, March 27, 1880. 


Q. And that was afterwards changed to 500 copies at 
the interview of March 30? 

Ans. Inreading over that pencil memorandum, which I 
did at the breakfast table, I wrote in 500 myself. 

Q. And it was written in the copy that Mr. Hubbard 
had also, was it not? 

Ans. I never read that copy. 

Q. You read it here the other day? 

Ans. Yes sir—well, I presume it was, but I do not 


remember. I simply referred to this original proposition as 


giving anumber which would justify him in the trouble of 
binding, not referring to that matter of March 30, as obli- 
gatory on him to do that at all. 

Q. You say in the letter: ‘“*‘We now agree to advance 
the above so as to make the aggregate 250, the eondition 
being that you give our exclusive imprint, and do not use 
your own name in a copyright certificate.’’ 

Ans. That proposition had reference to this one year, and 
not to any contract past or future. 
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Q. Did Mr. Hubbard accept that proposition of yours? 

Ans.. I don’t remember whether he did or not. 

Q. Did he furnish you the books with your exclusive 
imprint, and without his name in the copyright. certificate? 

Ans. I don’t remember that. | 

Q. You are quit sure you don’t remember that? 

Ans. Those books were received and shipped, of course, 
very soon, and it would be impossible for me to remember 


what was in a book that I received two years ago; I have no. 


recollection to the contrary, however. 

Q. Don’t you know that he shipped to you all these 
books with your imprint in and without his name in the 
copyright certificate ? 

Ans. Iam quite confident that his name was not in the 
copyright certificate, that is, I have never seen it in the 
copyright certificate. 

Q. Was not your exclusive imprint on the title page? 

Ans. I have said that I do not remember definitely. 
Let me say that I do not open books when they come. 
They come in paper wrappers and I do not open every book 
to see whether it is a perfect book, or whether the title page 
or imprint is as desired. 

Q. Was your attention called to any departure from this 
proposition of yours? 

Ans. I think not. 

Q. Then, so far as you know, this request was complied 
with ? 

Ans. So faras I know it was complied with as to the 
title page imprint, and will say further that these exactions 
were made on Eastern publishers generally. Goodspeed & 
Company, whom we were patronizing largely at that time, 
afforded us the same business courtesy, which we here ask, 
and with one exception, every other Eastern publisher did 
the same thing. Itisa universal requirment with agents 
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doing any considerable business that their title page imprint 2227 
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be given exclusively, just as though they were the original 
publishers. 

Q. I find a further expression in this letter which reads 
as follows: ‘*The book is destined to have a good sale this 
year, and we can make it very large for fall, if the condi- 
tions are such asto justify and satisfy us in the effort.’’ 
That expression referred to the Manning Stock Book, did it 
not? 

Ans. Yes sir, that had reference to the Manning Stock 
Book. 

Q. Ialso find this language here: ‘The writer of this 
returned to-day from Hot Springs, where he has been for 
five weeks in the interest of health, is feeling especially 
buoyant and anticipates visiting your city during the sum- 
mer or early fall, perhaps in July.’’ Is that another piece 
of diplomacy? 

Ans. I visited the East in September of that year, which 
trip I presume I had in mind at that time. 

Q. Had you in mind at that time calling on Mr. Hub- 
bard, and arranging the Stock Book matter? 

Aus. I don’t think I had fully outlined my purpose in 
visiting the East at that time. 

Q. The question is whether you intended visiting Mr. 
Hubbard, with the view of adjusting your Stock: Book mat- 
ters? 

Ans. I don’t think that was a matter determined on. 

Q. Then you mean to say that you had no such deter- 
mined purpose ? 

Ans. I felt at that time that a settlement of the Stock 
Book, which could be made in justice to me, would be a mat- 
ter of difficulty. 

Q. Was not the only difference between you at that time 
a difference of price at which the-books were billed to you ? 

Ans. The difference between us at that time was that ‘he 
had de lared the whole thing abrogated, or ‘‘off,’’ as he ex- 
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pressed it, and as far as any contract was concerned, the 
matter was.in an absolutely chaotic condition, he having my 
plates and using them, as I conceived, without right, and 
certainly without my consent. 

(). Had you ever written to him that he was using them 
without any right or your consent? 

Ans. He had written to me that the contract did not 
exist, or was ‘‘off’’. 

(J. My question is, whether you had ever written to him 
stating that he was using those plates without any right or 
your consent? : 

Ans. The correspondence will speak for itself. 

Q. Task whether there is anything in that correspon- 
denee to which a most liberal construction will give that 
meaning ? 

(Mr. Kerr, defendant’s counsel, objects to the question as 
calling forthe witness’ construction of the correspondence. ) 

Ans. I think there was a mutual agreement that the con- 
tract had not been entered into and the matter stood in that 
shape, so that it required no expression from me— 

Q. My question goes to this—? 

Ans. You don’t let me finish my answer. 

(). My question goes to this: Had you ever by word 
or letter to Mr. Hubbard, or to anyone representing him, 
until this moment, stated that he was using the plates of 
the Manning book, without right and without your consent? 

Ans. There was no formal notification, but the fact was 
too patent to require svch notification. 

@. Then you have no recollection of having ever used 
that language to Mr. Hubbard, or anyone representing him, 
until this moment, is that the fact? 

Ans. If you will show me a letter of April, 1882, or 


2231 


2232 


2233 


May, 1882, I think you will find some language of that 


character. 
@. Iam asking for your recollection ? 
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Ans. My recollection is that in April, 1882, I did notify 
Mr. Hubbard that I claimed a property interest in the plates 
and copyright of the Manning book—in April or May, 
1882. 

Q. And at that time your second book was published, 
Was it not? 

Ans. It was either published or in course of publication. 

Q. Notwithstanding you say the business was in a 
chaotic state, were you not ordering Stock Books from Mr. 
Hubbard in the spring and summer of 1881? 

Ans. I had made arrangements with agents while the 
Stock Book was in my possession— 

(. My question is—-? 

Ans. If you will allow me to go on with my explanation, 
I will answer your question. 

Q. You must answer my question and explain after- 
wards. Were you ordering Stock Books from Mr. Hub- 
bard in the spring and summer of 1881? Answer yes or no, 
and then explain? 

Ans. I was ordering Stock Books from Mr. Hubbard in 
the spring of 1881, largely to fill orders received from can- 
vassing agents, some of whom were employed before the 
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original publication of the book—agents to whom I was un- 
der obligations to furnish that book, and if I had failed in 
those obligations, it would have been a breach of contract 
whith those canvassing agents, which I presume would have 
been most troublesome and certainly damaging to my busi- 
ness. 

Q. Did not Mr. Hubbard fill the orders you sent for 
books ? 

Ans. He did, but not on the conditions of the original- 
contract. 

Q. Did you order them on the conditions of the original 
contract ? 

Ans. I did not, simply because the original contract had 
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never been committed to writing, and he had, as early as 
August, 1880, declared that no contract existed, and cer- 
tainly no contract had been entered into after that time, 
except such arrangements made from time to time as 
enabled me to get stock at a rate which he was pleased to 2238 
make. , 
Q. Did you order Stock Book prospectuses from Mr. 
Hubbard in the month of January, 1881? 

Ans. That the record will show; Mr. Hannaford may | 
have ordered them; I was not at business at that time, as 
you know. 

Q. Did you order Stock Book prospectuses from Mr. 
Hubbard in February, 1881? 

Ans. I was not at business in February; the record will 
have to show. 2239 

Q. Did you order Stock Book prospectuses from Mr. 
Hubbard in April, 1881? 

Ans. I find that Mr. Hannaford ordered Stock Book 
prospectuses April 20, 1881. 

Q. Did you order Stock Book prospectuses from Mr. 
Hubbard in May, 1881? 

Ans. I presume so. 

Q. Did you order Stock Book prospectuses from Mr. 

Hubbard in June, 1881? 
: Ans. Yes sir, June 23, 1881, I ordered ten Stock Book 2240 
prospectuses. 

Q. Did you order Stock Book prospectuses from Mr. 
Hubbard in the month of October, 1881? 

Ans. Yessir. 

Q. Did you order Stock Book prospectuses from Mr. 
Hubbard in the month of November, 1881? 

Ans. Yessir, three. 

Q. What did you do with those prospectuses ? 

Ans. Those prospectuses were to supply a demand 9941 
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mainly made by several agents in the tield who controlled 
sub-agents. 

Q. They were for the purpose of putting new canvassers 
in the field, were they not? 

Ans. Yes sir, but not as a result of advertising the book 
or special effort made on our part to get new canvassers on 
it; it was a demand created by agents in the field who were 
canvassing with a degree of success, and whose example of 
success induced other applications for agencies. We were 


Z not advertising the book at that time. 


Q. Did these agents take subscriptions on these prospec- 
tus books? 

Ans. A portion of them did. 

Q. What became of the prospectus books afterwards, 
When you quit canvassing for them ? 

Ans. Wedo not keep trace of prospectuses after they 
leave our hands and get into the hands of agents. 

Q. The orders taken on these prospectus books were 
also tilled by you? 

Ans. Yes sir, in 1881. 

() And to fill those orders, you ordered books from Mr. 
Hubbard, did you not? 

Ans. Yes sir. 

@. And received them? 

Ans. Yes sir. 

Q. And delivered them to subscribers ? 

Ans. And paid Mr. Hubbard for them also. 

@. Ihave no doubt of that whatever, but I did not ask 
you that question. You delivered them to the subscribers ? 

Ans. No sir, we shipped them to our agents, and the 
agents delivered them to the subscribers.. That is the way 
it is done. 

Q. So, nowithstanding you were daily increasing this 
liability to subscribers, or to agents who were supplying 
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subscribers, no damage occurred to you because of not 
being able to fill any of these orders? 

Ans. That daily increase was one of rather natural acere- 
tion, not effort to make agents on the book on our part. 

We supplied the agents with the books for subscriptions 9245 
taken, and for that purpose bought and paid for the books 
from Mr. Hubbard at a price which he arbitrarily made. 

Q. In making that price arbitrary, as you say, did not 
Mr. Hubbard say it was temporary, until your proposed 
visit East, when it could be adjusted to your satisfaction ? 

Ans. I don’t think that expression, orany approach to it, 
was used. 

Q. Was not the expression used that it was temporary ? 

Ans. The correspondence is the best answer to that 
question. 2246 

Q. I am asking for your recollection jn the matter. 
What is your recollection ? 

Ans. I believe there was some indication, some time 
during the period after he declared that there was no con- 
tract existing between us, that the matter might be finally 
adjusted, provided I would contract to respect his feel- 
ings, and enter into a writing to consider ‘his rights and 
privileges of equal dignity with my own. I do not quote 
literally. | 

Q. Was that language used in connection with fixing the 9947 
price at 65 per cent. off? 

Ans. No sir, I think not. 

Q. That was language used several months previous to 
that, was it not? 

Ans. That was language used in 1880. 

Q. My question is, several months previous to the time 
of fixing the price to 65 per cent. off? 

Ans. No sir, it was not several months, one or two or 
three months, not longer than three months. 

Q. You have stated that your agreement of March 30th, 2248 
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provided for the forfeiture of one dollar a copy, if Mr.: 
Hubbard sold any books in your territory ; did it not pro- 
vide the same forfeiture against you, if you sold any Stock 
Books in his territory ? 

Ans. Yes sir. 

Q. On the 30th of March, 1880, how long were you and 
Mr. Hubbard together at the Union Depot? 

Ans. I can only approximate the time, I remember that 
it was rather a hasty breakfast, and I do not think there 
was any time spent at the depot, except what he spent at the 
breakfast table. 

Q. Did the train on which he came arrive on time? 

Ans. That.I do not remember exactly, my impression is 
that. it was not much late, if any. 

Q. Then your time at the Union Depot was about one, 
hour, was it not ?. 

Ans. My impression is the at it was not an hour. 

Q. Is not the pencil .agreement substantially similar in 
Hs provisions to the written proposition that you gave Mr.. 
Hubbard on the 27th of March, 1880? 

Ans. Those documents are both in writing, .and will 
speak for themselves. I will point out the differences, if you 
will show. the documents to. me. 

Q. Iam asking your recollection of the matter? 

Ans. There is a difference. 

Q. Look at them, and state what the substantial differ- 
ences are (handing witness the proposition of March 27th, 
1880, counsel for plaintiff reading the first paragraph of 
Exhibit A, attached to the bill of complaint). Is there any 
substantial departure in that paragraph from your " propo- 
sition of March 27th, 1880? 

(Mr. Kerr, defendant’s counsel, objects to the question 
as calling forthe construction of the witness upon the papers 
sae. to. ) 

Ans. That paragraph alludes simply to the sale, without 
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reference to territory or conditions. My proposition of 
March 27, 1880, names the conditions of sale, embodying the 
cash consideration, the territory consideration— 

Q. Ihave not come to that part of Exhibit A yet, I am 
only speaking of the paragraph I read. Does that para- 
graph contain anything which is not in your proposition? 

Ans. It was in my original proposition to sell the plates, 
the copyright and the originals of cuts, for considerations 
which were afterwards named in the same document. 

Q. I will come to those presently, lam only speaking 
ing now of the first paragraph. I want to know whether 
there is in that any substantial departure from that part of 
your proposition ? 


Ans. My original proposition here is so coupled with the 
condition immediately in the same clause that I cannot com- 9 


pare it with an isolated clause of Exhibit A. 

Q. And this clause of Exhibit A contains no substantial 
feature or condition, which is not found in your proposition 
of the 27th of March, does it? 

(Mr. Kerr, defendant’s counsel, objects to the question 
on the ground that the two papers speak for themselves. ) 

Ans. I cannot analyze and make a comparison of these, 
simply because the first paragraph in my proposition em- 
bodies a money consideration, a territory consideration, and 
a manufacturing consideration. It is difficult to separate 
that and compare it with an isolated paragraph in any writ- 
ing. 

Q. I am not speaking of the first paragraph in your 
proposition ; the question is, whether the first paragraph in the 
pencil agreement contains any provision which was not em- 
braced in your proposition of March 27? 

Ans. My proposition of March 27, proposed a sale of 
those materials, and adelivery of the materials to the Union 
Depot, on conditions named. 
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Q. Andon the condition that the books should be printed 
with your exclusive imprint and copyright, in lots of 500, to 
be paid for cash within sixty days? 

Aus. At a rate which was specified as ten per cent. 
above the cost of manufacture. 

Q. That is later specified in the pencil agreement, is it 
not? 

Ans. That is later specified in the pencil agreement, I 
believe. 

Q. ‘Take now the second paragraph in the penéil agree- 
ment, Exhibit A to the bill of complaint? 

Ans. That is coupled as a consideration in my first 
paragraph. 

Q. And is embraced in your proposition ? 

Ans. It is embraced in my proposition. 

Q. Take now the third paragraph. Is there any depar- 
ture in that clause from the territorial lines in your proposi- 
tion ? 

Ans. Certainly there is. The departure is, that there is 
an omission of three tiers of counties in Iowa and Illinois, 
south of Mendota, that is, making a distinct line instead of 
simply defining it as *‘southern,’’ which is an indefinite line, 
such as was, I think, never made in a practical contract in 
the subscription book business, as we define territory speci- 
fically both with general and canvassing agents, and without 
this specific definition of territorial lines, it would beget con- 
fusion in the business. 

Q. Iam not asking for reasons for departure, but simply 
as to the fact whether there is a departure, and if so, what 
that departure is, the object being to save time. Are there 
any other changes in territorial lines that you wish to men- 
tion? | 

Ans. There is an omission of Indiana, south of Logans- 
port. My proposition reads, ‘Kentucky and Tennessee, 
west of the Louisville & Nashville Railroad,’’ and embraces 
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the State of Alabama, west of the Louisville & Montgom- 
ery Railroad—a difference in territory amounting in value to 
certainly many hundreds of dollars. I couple that in the 
same sentence with the condition of receiving books at a 
price estimated on actual cost of manufacture, and with a 
further tondition that the books should be furnished to me 
with my exclusive imprint and copyright mark, the prices 
being based as I say on cost of manufacture. 

Q. Both of those conditions, with relation to the price 
of books and the imprints, are found in the pencil agreement, 
are they not? 

Ans. In the pencil memorandum it is separated by a 
period, which, according to my understanding of the mean- 
ing of language, might make a difference in practical ef- 


fects. : 


Q. Take the fourth paragraph? 
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Aus. That sentence is embodied in the postscript to my 


proposition, and is a material departure from that proposi- 


tiou made in the postscript. I will point out the differences. — 


I find on examination that that paragraph differs from my 
proposition only in the one item of payment for circulars, 
prospectus book, ete., and that does not seem to be material. 

Q. Take the fifth paragraph. Is there anything in that 
paragraph that is a substantial departure from your original 
proposition ef March 27th? 

Ans. There is a departure in the matter of the payment 
of notes, which is simply a matter of the time they are to 
run; there is a further departure in the matter of boxing 
and drayage, and my first paragraph makes immediate con- 
nection between the sale of the plates, the territory to be 
reserved, and the rate at which I was to get the books, the 
whole being included in ua single paragraph and inseparable. 
In this pencil memorandum the several paragraphs seem to 
he separated in a way not shown in my proposition. 
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Q. Take the sixth paragraph. Is there a substantial 
departure in that paragraph from the conditions of your 
proposition ? 

Ans. In effect there is a difference between that and the 
postscript to my proposition. 

Q. State what the departure is? 

Ans. In the postscript of my proposition I make no 
specification as to the territory, and as fur as the entire 
proposition is concerned, I believe there is nothing to indi- 
cate that the territory on his books was to be different from 
that on the Stock Book. Ido not mean by that that it was 
so understood, but it was simply a matter not named in my 
proposition. The matter of the supply of the other books, 
at 65 per cent. off, is common to both propositions. In 
other respects the clauses are not identical in meaning, mine 
making mention of my own publications, and the other not. 
Another departure is the matter of ‘*granting’’ in his clause, 
and the matter of ‘‘pushing vigorously’’ in mine. Those 
seem to be the differences. 

Q. The matter of mentioning your publications and 
vigorously pushing is contained in paragraph 4 of the pencil 
agreement, and not repeated in the paragraph now under con- 
sideration, is not that so? 

Ans. Yes, the’provisions to not publish any other books 
in both instruments seems to be about identical, with the 
exception that the words ‘‘new book’’ is left out of Exhibit 
A, as applied to books. The matter of pushing books is 
common to the two, but is modified in Exhibit A. The 
sentence, ‘‘to devote his energies largely to the vigorous 
5 prosecution of the sale of the publications (books and 
bibles) of Hubbard Brothers, and theirs exclusively,’’ in 
Exhibit A, seems to be nearly common in effect to both 
instruments. 

Q. Take the seventh and last paragraph. Is there any 
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substantial provision in that paragraph not contained in 
your proposition of March 27th? 

Ans, Yes sir, there is a very substantial difference. 
The provision in my proposition for each party to be respon- 
sible to the other to the amount of one dollar per copy for 
books sold in the other’s territory, is repeated in Exhibit A. 
The matter of applications for agencies, for which a charge 
is to be made of fifty cents, as named in Exhibit A, was not 
embraced in my proposition. The part of the seventh para- 
graph referring toa forfeiture of my interest in the Stock 
Book, in case I went out of business, in Exhibit A, was not 
embraced in my proposition. The sentence relating to ‘*the 
field on Stock Book to be the same as on H. Brothers’ other 
book, except the six counties in Missouri, adjacent to Kan- 
sas City,’’ was not embraced in my proposition, and not 
comprehended in any conversational proposition or agree- 
ment had between us. This latter sentence is the portion 
of the pencil memorandum to which I did not agree. 

Q. Inregard to the postscript written in after the signa- 
tures, ‘*Plates to be made collateral security for payment of 
notes,’’ is that in accordance with your original propo- 
sition ? 

Ans. That was embraced in my original proposition. I 
would like to analyze my proposition a little further. My 
original proposition mentions that the notes are to be 
endorsed by N. W. Ayer & Son, which is not provided for 
inthe pencil memorandum. The mention of lien on plates 
is in both, but I wish to say that the sentence, ‘‘The plates 
to be made collateral security for payment of notes,’’ was 
written without my knowledge on the pencil memorandum, 
and, of course, after my signature was put to it, and I have no 
recollection of seeing that written there in that way. Iam 
convinced that it was not written below those signatures In 
my sight. 
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Q. . I will ask you whether you requested that that be put 
in the agreement? 

Ans. It was in connection with my request to Mr. Hub- 
bard to make a statement of his financial condition, and the 
condition of the partnership between him and Mr. Ayer, 
and I explained the reason of that request by saying that he 
had asked for a very long time to pay the money consider- 
ation in the agreement. I asked him then to let Mr. Ayer 
become a party to the contract, in addition to the notes, a 
departure from my proposition of the 27th of March. He 
stated that he knew Mr. Ayer would not do it, and stated 
the further fact that the partnership was not a limited one. 
I then told him that if he was convinced Mr. Ayer would 
refuse to become a party to the contract, not to endorse the 
notes simply, that in consideration of the long time required 
for the payment, and the long extension of my interest in 
the product of the plates, I should have a_ lien on them for 
that purpose. I did not pay the strict attention necessary 
to see that that proposition was inserted in the pencil mem- 
orandum as I had requested, simply because even up to that 
time I had no thought that he would ask me to sign the 
pencil memorandum. I thought it was made simply as a 
matter of refreshing the memory of both of us, and as a 
guide in making out the permanent articles of agreement. 

Q. Your understanding was that this pencil agreement 
Was to serve a mere temporary purpose, was it not? 

Ans. I did not at that time at all consider it an agree- 
ment, simply because it was short, and objections were made 
to it here and there during our conversation, and those de- 
partures from it were from time to time agreed to in our 
conversation. I wish to make it very plain that the $4,000. 
clause was the first thing that was settled at the breakfast 
table; that was immediately on going to the table and be- 
fore I had read beyond that, and the way it was settled was 
simply by my telling him that if there was to be a material 
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modification of my proposition, I would not consider the 
matter further. 

Q. That has been stated at least twice already, and you 
are quite clear in your statement of that fact, so that I think 
it is unnecessary to take time to repeat it? 

Ans. I simply repeat it in this connection, because it 
comes directly in connection with the explanation of the 
difference between my proposition and Exhibit A. 

Q. At the time you and Mr. Hubbard signed this pencil 
agreement, you both understood that it was to be superseded 
by a more satisfactorily expressed contract between you, did 
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you not? 

Ans. We both understood very clearly that there was to 
be a writing drawn to cover all the points of agreement 
agreed on while at the breakfast table, and during the ride to 2274 
East St. Louis. 

Q. And that agreement was to supersede both this pencil 
memorandum and the verbal understanding between you? 

Ans. That was to be the final agreement when made. 

Q. .And was to supersede the verbal agreement and the 
pencil memorandum, was not that the understanding? 

Ans. I did not regard the pencil memorandum as any- 
thing more than an outline, and, of course, it was not to cut 
any figure in any future contract to be entered into, more 
than as a matter of guide. I also wish to say that the pen- 2275 
cil memorandum under discussion all the time, was the one 
which I held in my hand, which is Exhibit A in the cross- 
bill. During that discussion of the provisions of the con- 
tract, Mr. Hubbard held his in his hand, or had it before 
him, and never mentioned at any time that there was any 
variation in arrangement or expression from the one that I 
held. I read aloud from mine during a portion of the time, 
and we discussed the points as I reached them in the memor- 
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the copy which he held as you were going along and agree- 
ing upon each point? 

Ans. It seems to me that at the breakfast table when he 
instructed me to write in the $4,000 consideration in my 
memorandum, that he made it in his, but I won’t be positive 
as to that, for my recollection is not distinct enough to say 
that he did. 

Q. Did you see him make any other alterations or inter- 
lineations in his copy, as you were discussing the points of 
difference ? 

Ans. I eannot say difinitely as to that, he was eating his 
breakfast while I was reading mine, and we were talking 
about the matter together. 

Q). Had he a pencil in his hand? 

Ans. 1 don’t remember that, I presume he had a pencil, 
from the fact he used one at the final separation. 

Q. Ihave already asked, I believe, about the signing of 
this paper, whether it was intended as a final agreement be- 
tween you? 

Ans. No sir, that was not intended as a final agreement, 
and not intended as an. assignment of copyright or sale of 
plates. When asked to sign it, I was taken entirely by sur- 
prise, knowing it to be incomplete, knowing that is was not 
in form, and for these reasons, the points of our agreement 
having been talked over in quite considerable detail, I hesi- 
tated to sign it, and seeing my hesitation, he used the ex- 
pression more than once, ‘*We understand each other,’ and 
asked the question if we did not. 

Q. And how did you answer it? 

Aus. I told him I thought we did. Then he said that 
when he got home he would write out an agreement accord-_ 
ing to the provisions, aud emphasized his pleasure at it by 
saying that it would satisfy his branch managers, mention- 
ing Mr. Keeler, especially, and asked me to forward him 
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the material, circulars, prospectus, etc., for beginning work, 
without waiting for the final articles of agreement. 

Q. And upon that request of Mr. Hubbard, you signed 
this paper, did you? 


Ans. With the expression and the assent of Mr. Hub- 2280 


bard to the fact that it was not the agreement, but would 
serve merely as a guide in the agreement to be made, I signed 
it. 

Q. Would it not have served as a guide just as well 
without the signatures as with them? 

Ans. It so seemed to me at that time, but he reiterated 
the fact that we understood each other so emphatically, and 
suid that he wished to give a positive assurance to his branch 
managers that the matter was effected, that upon his per- 
sonal solicitation I signed it, and I will say that it was just 
as the train was about to depart, our time being very brief, 
and the opportunity for reflection not being good. 

Q. What was there in what you have termed heretofore 
your ‘*verbal agreement,’’ which is not contained in this pa- 
per? 

Ans. The verbal agreement comprehended a large terri- 
tory not embraced in this final sentence in his, **The field on 
Stock Book to be the same as on H. Brothers’ books,’’ ete. 

Q). Then the first difference that you mention now 1s as 
to territory ? 3 

Ans. Yes sir, the first I mention now is as to territory. 

(). What other point or condition was there a difference 
in? | 

Aus. I don’t understand your question exactly. Do 
you mean the first difference at our meeting at Union Depot, 
or the difference between our verbal agreement and 
Exhibit A? 

Q. You have stated several times, and have alleged in 
your cross-bill, that there was a verbal agreement between 
you and Hubbard Brothers in reference to this same subject, 
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which differed materially from the pencil memorandum of 
the agreement between you entered into on the 30th 
of March, 1880. I have enquired of you how that verbal 
agreement differed from the written agreement of that day, 
and you have mentioned that it differed in point of terri- 
tory. I now ask you in what other point did it differ? 

Ans. The territory was the main point of difference. 

Q. That question of territory was subsequently adjusted 
by correspondence, which culminated on the 20th of April, 
1880, was it not? 

Ans. That correspondence, which took place about the 
20th of April, 1880, had reference mainly to the matter of 
territory, and I thought at that time that that provision of 
the contract, though adjusted somewhat from the original 
agreement by concession from me, was settled between us. 
We were then simply outlining the matter of contract to be 
entered into, transferring to Mr. Hubbard the plates and 
copyright, on the conditions named. 

Q. You demanded from Mr. Hubbard a larger field than 
you thought he had conceded to you in the pencil agreement, 
did you not? 

Ans. Larger than was included in the final sentence in 
the pencil memorandum. 

Q. And Mr. Hubbard granted that request for a larger 
field, did he not? 

Ans. Idid not feel that the matter was in Mr. Hubbard’s 
hands, as far as granting a request was concerned, because 
the contract was not complete. 

Q. My question is, did you not demand a larger field in 
which to sell the Stock Book than that which was mentioned 
in the pencil agreement. and did not Mr. Hubbard, on the 
20th of April, 1880, accede your demand? 

Ans. The pencil memorandum, which I consulted about 
that, was the one retained in my possession, which was con- 
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tradictory in the matter of territory entirely, one place out- 
lining one field and another place outlining another field. 

Q. Were vou not asking a larger field than that which 
was mentioned by either of those paragraphs? 

Aus. The record will show that, if you will allow me to 2287 
eonsult it. (Examining papers.) I have not contended that 
the pencil memorandum did outline the field agreed upon. 

Q. But my question is, whether you were not, in your 
correspondence, asking for a larger territory than that men- 
tioned in the pencil memorandum ? 

Ans. It matters not whether that territory was agreed 
upon or not, the pencil memorandum did not outline the 
territory according to the understanding. 

Q. You have already stated that? 

Ans. My correspondence does ask fora larger territory 9988 
than is embraced in the pencil memorandum. 

Q. Mr. Hubbard acceded to your request in the corre- 
spondence, and granted a larger territory for the sale of the 
Manning book than that which was mentioned in the pencil 
agreement, did he not? 

Ans. But nota larger territory than was distinctly un- 
derstood between us. ) 

Q. Was it as large as the territory distinctly understood 
hetween you? 

Ans. No sir, I made concessions. 2IRY 

(). What were the concessions? 

Ans. That is quite distinctly outlined in the correspond- 
ence, and I desire to refer to it. 

Q. There it is before you. State what the concession 
was that vou made? 

Ans. (Referring to letter of April 13th, 1880, marked 
“G. E. B. Exhibit S.”’) By way of concession, I was will- 
ing to depart from the agreement bv accepting two tiers of 
counties in Iowa instead of three, and I further proposed, by 
way of concession, to give him all of Indiana instead of re- 2290 
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taining one-third, and to give him all of Alabama instead of 
about half, as understood in our verbal agreement. That 

ras the concession which I proposed on the 13th of April, 
1880, in order that we might effect a settlement and a sale 
of the copyright and plates of the Manning Stock Book. 

Q. That was a concession on your part from what you 
understood to be the territory as mentioned in the verbal 
agreement, was it? 

Ans. Yes sir. ) 

Q. And was it not a concession of Mr. Hubbard’s part 
of what was mentioned in the pencil agreement? 

Ans. Those differences in the pencil agreement were 
plainly stated, as [ read it through, and the exceptions con- 
sented to, I mean they were plainly stated in our verbal con- 
versation about that, and the exceptions consented to be- 
tween us. : 

Q. Iam speaking now of the pencil agreement, and ask- 
ing you whether this was not a concession on the part of 
Mr. Hubbard, upon the territory mentioned in the pencil 
agreement ? 

Aus. The pencil agreement constituted no part of the 
contract. 

Q. Thatis a voluntary statement, and not in answer to my 
question, which is simply, whether the territory that Mr. 
Hubbard conceded to you in this correspondence, culmina- 
ting on the 20th of April, 1880, was not an increase of ter- 
ritory over that mentioned in this pencil memorandum of 
March 30, 1880? 

Ans. There was a difference. 

Q. Was it not ean increase of territory over that pro- 
vided for in this pencil agreement? 

Ans. As modified in the pencil memorandum by this 
final sentence ? 

Q. Yes sir? 

Ans. It was a larger field than was embraced in that. 
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Q. And you and Hubbard having come together on the 
question of territory on the 20th of April, 1880, you there- 
after, on the 22d of April, shipped the prospectus of the 
Stock Book by express, together with the cuts that enter 
into the poster and large circular, did you not? 


Ans. I find, by reference to my letter of April 22d, 


which is marked ‘‘G. E. B. Exhibit Y,’’ that we shipped by 
Adams’ Express the prospectus and cuts that were necessary. 
in printing the illustrated poster. At that time I did be- 
lieve that the conditions which were to enter into the agree- 
ment between us, were understood and agreed to by beth 
parties, and I further confidently expected Mr. Hubbard to 
write out articles of agreement at once, based on the origi- 
nal understanding, as at that time modified. 

Q. You have stated in your direct testimony that you 
forwarded to Mr. Hubbard a draft of an agreement and an 
assignment of copyright for the Manning book. Were 
those instruments separate documents? 

Ans. . I do not think I spoke of them as separate docu- 
ments. 

Q. Iask vou if they were seperate documents? _ 

Ans. My impression was that when the agreement was 
entered into according to the conditions— 

Q. My question is simply this, were those instruments 
that you mentioned in your direct testimony as a draft of an 
agreement and an assignment of copyright, separate instru- 
ments drawn on separate papers, and an answer, yes or no, 
will cover it? 

Ans. They were not separate instruments, and not drawn 
on separate papers. 

Q. They were then drawa on one paper, were they? 

Ans. I drew one paper. 

Q. Look at the paper, marked «‘G. E. B. Exhibit A,”’ 
and state whether that is the draft of the instrument which 
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you have mentioned as a draft of an agreement and an as- 
signment of copyright? 

Ans. If that draft of agreement had been entered in- 
to— 

Q. My question is, whether that is the paper referred to 
by you in your direct testimony as the draft of a contract 
and an assignment of copyright, which you sent to Hubbard 
Brothers? 

Ans. Yes, this I recognize as the draft of the agree- 
ment. 

Q. Why did you date this paper on the 15th of May, 
1580 ? 

Ans. I dated it the 15th of May as approximating about 
the average time of delivering the plates and material to the 
Union Depot. 

Q. You mean the plates and material for the Manning 
Stock Book ? 

Ans. Yes sir. 

Q. Why did you not date it the 30th of March, 1880? 

Ans. Because I did not consider the 30th of March as 
the final agreement. 

Q. Is that the only reason you had for not dating it 
March 30,1880? 

Ans. [I did make an explanation of that by corres- 
pondence. 

Q. [am not asking you what you stated in your corres- 
pondence, but your reasons? 

Ans. Well, I will give that correspondence as the 
reason. 

Q. . That is the only reason vou have to give, is it? 

Ans. That seems to me about the reason. 

Q. Inspeaking of your covenant forthe period of two 
years from this date ** to publish no book or books, except 
those previously published,’’ why did you not mention spe- 
cifically your History of Texas, and Almanac, and Tice’s 
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Almanae, as mentioned in your original proposition of _March., ; 
3Uth, ‘and as contained im. your , verbak agreement,:as . you 
have already -stated,vand. as contained..inothe. pencilememore:.) 
randum ofthe agreement ?. 

Ans. I regarded that expression: as;covering that par- 2301 
ticular gronnd, and there had been changes and concessions « | 
made: 

Q. Were any changes: and concessions: -made touching», 
that part of the agreement? : 

Ans. ' No sir; that had not’ been a: matter that had been», 
in coutroversy..+ 

Q. Had -you, at:the time of forwarding this draft .of 
agreement, or at-uny time previously thereto, informed Mrs 
Hubbard of your purchase of the Bryan books? 

Ans. I had not given. him the information, but at the 9302 
sume time I had niot'studiausly concealed: the fact. It was 
well known here in publishing circles: 

Q. This language that you employ in this draft that you 
sent him, would have secured to you the right under the 
agreement to push the James books, would it not? 

(Mr. Kerr, defendant’s counsel, objects to the qnestion 
as asking the witness to. constrae a written instrument. ) 

Ans. I presume it might have secured the right, but. it 
Was not my'purpese to do it at that time. My methods on 
the Stock Book up to. that time were outlined, and had not. 9393 
been departed from. Ihave :stated thut my purchase frem, 
Bryan was determined more: from the fact of securing the 
services of in the. neighborhood :of 100 active agents, than 
the material bought. 

Q. That is voluntary on vour part? 

Ans. Willtyou allow me to make: another volunteer 
statement? 

Q. No sir, answer my question first, and then volunteers 
My question was, whether that language did not seeure to: 
you the right to push:the Bryan publications ? 2304 


~~ 


2305 


2306 


2307 


670 


Ans. Strictly construed, I presume it would. — Iwill say 
that there had been material departures from the original 
understanding in other respects, and this clause was a mat- 
ter for Mr. Hubbard’s consideration, for his rejection or 
approval, as he might have decided upon. , 

Q. You have stated that after Mr. Hubbard’s refusal 
to accept this proposition, you were compelled to wholly 
reorganize your business, or words to that effect. State 
what you did in the way of reorganizing your business? 

Ans. Instead of pushing the Stock Book, as had been 
my purpose, I began, in September, 1880, to devote especial 
effort in working up sales on Mother, Home and Heaven, 
and the James book, and directed the force in my office to 
give special attention to those two books. When I received 
a letter from Mr. Hubbard, in August, saying that he would 
not furnish me with stock on the Stock Book, I realized the 
fact that I might be caught without material, and thus be 
complicated in my contracts with agents, and I directed that 
no further effort be made in that interest, devoting almost 
the entire effort of the office to the other publications 
named. In doing that, I gave out advertising contracts on 
the James boys, to Nelson Chessman & Co., advertising 
agents of this city, in September, 1880; had illustrated pos- 
ters of the James Boys made by Messrs. Woodward & 
Tiernan, printers, of this city, and commenced pushing 
those two books actively by circularizing. 

Q. That is, you pushed the books which you then owned, 
and which you would have been permitted with the same 
vigor, if Mr. Hubbard had signed this draft of agreement 
that you sent him? 

Ans. I did not own Mother, Home and Heaven. 

Q. You owned the exclusive sale of it for this territory, 
did you not? 

Ans. I did not. 

Q. You owned the right to sell it in this territory ? 
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Ans. I had the right to purchase and sell it. 

Q. In this territory? 

Ans. In any territory. 

(J. And you would have had the same right to have 
pushed those with the same vigor that you did, if Mr. Hub- 
bard had signed this paper, marked ‘«‘G. E. B. Exhibit 
A’’? 

(Mr. Kerr, defendant’s counsel, objects to the question as 
being one of law.) 

Ans. I will say that it was not my purpose thus to do, 
whatever rights this might have conferred. 

Q. You have stated that the agreement of March 30 
changed the price at which you obtained Hubbard Brothers’ 
other publications, and in making up your statement, you 
suid that it increased the price per set of Bibles, a set of 
Bibles representing eight styles; also, that on the higher 
priced styles, the rate of 65 per cent. off was an increase 
over former rates, and on the lower priced styles the rate of 
65 per cent. off was a decrease of former prices. Will you 
now state which of these styles of Bible found the largest 
Sale in your territory ? 

Ans. ‘The styles which the new. rate increased in price, 
that is the styles from $8 to $15, particularly the $8 and $9 
styles were the most salable. | 

Q. How much did the new price increase the price of the 
$8 and $9 Bibles? 7 

Ans. On the $8 book it increased the price 7 cents, and on 
the $9 book 13 cents per copy. I will say that those two styles 
were much the most salable of the entire series, though the 
$15 styles, and also the $14 styles, entered materially into 
the sales. I believe the cheaper styles were the least sal- 
able. | 

Q.- How were the $4.50, $5 and $6 styles, did they meet 
with «any considerable sale in your territory ? 

Ans. They met with a reasonably steady sule. 
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(¥. And on those the price was less? 

Ans. Yes sir. 

Q. How much? 

Ans. ‘On the: $4.50 Bible it was 13} cents, on the:$5 
Bible it was 15 cents; and on $6 Bible there was a difference 
of 18° cénts*per copy. I will state that, taking the whole 
thing on an average, the figures were against me, as com- 
pared with former prices. 

Q. That is taking the average on the sets? 

Ans. No sir, I mean the average sales. 

Q. But are you able to state what the’ average would be 
on your total sales in your territory ? 

Ans. That is the question I have just answered, that the 
difference would be against me onthe total sales, though I 
mention this from memory, without having gone over my 
books to carefully estimate the proportion of ‘sales of each 
style.. On the Stanley books it increased the price: without 
reference to the binding. The Bible and Stanley were all 
that Mr. Hubbard was expecting me to push, I presume, at 
that time. He was not publishing any new books. The 
temperance books were all advanced in price, and the 
agents’ outfit for Bible was advanced 50 cents on the copy. 

Q. No such final articles of agreement as you have men- 
tioned as having been contemplated on March 30, 1880, and 
afterwards, in your correspondence, were entered ‘into be- 
tween you nnd Hubbard Brothers, were there? 

Ans. ‘No sir, I accepted the proposition: that the whole 
thing went by the board, as he repeatedly expressed it, that 
there was no contract, no sale and no transfer of copyright. 

Q. Did Mr. Hubbard ever say in his correspondence that 
there was no sale or transfer of copyright? 

Ans. He said there was no contract. : 

Q. My question is, did Mr. Hubbard ever say in his: cor- 
respondence that there was no sale of the Manning book. to 
him ? 
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Ans. No sir, my impression was that Mr. Hubbard 
sought to divorce the sale from the contract which sup- 
ported it. 

Q. And he always claimed that he had made a purchase 
of the Manning book and paid for it, did he not? 2315 

Ans. No sir, I don’t think he made any claim of that 
kind, I don’t remember that he did; if he did, it was in the 
correspondence. I never had an interview with him after- 
wards. I. always consider it self-evident that with more 
capital than I was using in my business, having the ability 
to command as much more as I wanted, I would not spend 
months of labor in making a work, pay cash for the same 
and transfer it without conditions for a sum of money less 
than it cost me, or for the amount paid out on it. 

Q. This is voluntary. When did you first mention to 2316 
Mr. Hannaford the matter of the controversy between you 
and Mr. Hubbard? I have referente to the condition of the 
business between you and Mr. Hubbard? 

Aus. Sometime in January, I presume, of 1881. 

Q. About what time in January ? 

Ans. I can only conjecture as to the immediate time. 

Mr. Hannaford came with me the 31st of December, 1880 ; 

he came out to my house of evenings, at Webster Groves, 

for a few weeks, und we talked over those things, that is, 
matters pertaining to my business generally, but I cannot 2317 
recollect when the first conversation occurred. 

Q.* Had you, before the 5th of January, 1881, explained 
to Mr. Hannaford the relation that you and Mr. Hubbard 
sustained to each other in matters of business, especially in 
regard to the Stock Book? 

Ans. As a matter of memory, I cannot answer that with 
any degree of accuracy. 

Q. When did you first mention to Mr. Hannaford your 
project of getting up a new Stock Book? 

Ans. That was after he came with me on the 31st of 2318 
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December, 1880, and, I presume, must have been a few 
weeks after that. 

Q. What do you mean by a few weeks—two weeks? 
Ans. It might have been the latter part of January or 
the first of February. 

Q. Are you quite certain that you did not explain this 
whole matter to Mr. Hannaford before the Sth of January, 
1881 ? 

Ans. My recollection would hardly justify me in saying 
that Iam certain of anything about a period. My impres- 
sion is that it was not long before I asked him to write the 
letter to Mr. Periam to come down and confer with me in 
regard to writing the book. 

Q. That was in the month of February, was it not? 

Ans. I think it was in February, that is my impression. 
Mr. Periam came down, as I have stated, while I was still 
confined to my room. * 

Q. You have stated that when your attention was called 
to the character of the correspondence with Hubbard Broth- 
ers, carried on by Mr. Curran, Mr. Helfenstein and Mr. 
Hannaford, during your illness, you did not feel able to 
undertake the settlement of a controversy of that sort, have 
you not? 

Ans. I presume I have stated that I certainly did not 
feel able at that time. 

Q. That was in the latter part of the month of January, 
or February, that your attention was called to this corre- 
spondence, was it not? 

Ans. Nosir. 

Q. When was it? 

Ans. I saw some correspondence the latter part of De- 
cember and some of it in January.- My impression is that 
the letters of Mr. Hubbard were not uniformly submitted to 
me even then. 7 

Q. I am speaking of the correspondence in relation to 


mitted to you? 

Ans. Whatever portion of that correspondence was sub- 
mitted at all, was brought out to my home... 

Q. Mr. Curran’s correspondence was submitted to you 
in the month of December, then, was it? 

Ans. I did not see the letters written from this point to 
Mr. Hubbard. 

Q. Was it reported to you what had been done under 
Mr. Carran’s administration ? 

Ans. That is what I have stated as having seen in the 
latter part of December. 

Q. Mr. Helfenstein’s correspondence terminated in De-: 
ecember. Had you any knowledge of the character of that? 

Ans. Mr. Helfenstien showed me a copy of one letter 
that he wrote to Mr. Hubbard. 

Q). Didhe report to you what he was doing in the matter. 
of business with Mr. Hubbard? 

Ans. In the latter part of December he gave me gen- 
eral reports, not special details. 

Q. Then Mr. Hannaford took charge of your business 
the first day of January, 1881, did he? 

Ans. He came the 3lst of December, I believe, and took 
charge in January. 

Q. Did he keep you advised from day to day us to what 
was going on in the business? | 

Ans. Not in detail, generally. 

(). He mentioned to you the transactions with Hubbard 
Brothers, did he? 

Ans. He mentioned the general transactions of the 
office. 

Q. Do you now say that in the month of February you 
were not in a state of health to take.up the busmess ques- 
tions between you and Mr. Hubbard for direction ? 

Ans. Not in the manner of. settlement. which he de- 


ordering and supplying Stock Books. -How was that:sub-, 
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manded. He demanded that I should come to Philadel- 
phia, and in February I certainly was not able to go to Phil- 
adelphia. 

Q. Iam asking whether you were not able to consider 
the business relations between you and Mr. Hubbard, and 
give instructions to Mr. Hannaford? 

Ans. I could have dictated a letter to Mr. Hubbard, but 
he had stated distinctly that he would not entertain a propo- 
sition, or at least would not mike a settlement of the Stock 

2326 Book controversy until I came to Philadelphia, and Mr. 
Ayer seconded him in that. 

Q. But you were, from time to time, having business 
transactions with Mr. Hubbard in relation to the Stock Book, 
were you not? 

Ans. I was ordering and shipping. 

Q. How many of these James books and other Bryan 
publications did you sell during the year 1880? 

Ans. I could not give a definite answer to that, without 
carefully going over my books. 

2327 =Q. Will you get the number, and hand it to your coun- 
sel? 

Ans. Yes sir. 

Q. You stated, in reference to your Bible sales in 1881, 
that there were some other Bibles sold which entered into 
the gross amount named. I did not quite understand your 

meaning in that statement. Were those other Bibles the 
Bibles of some other publisher than Hubbard Brothers? 

Ans. Yes sir. 

Q. And the gross sum received for the sale of those 

2328 Bibles is included in the gross sum stated here as your re- 
ceipts for Bible sales in 1881, is that what you intended to 
suy? 

Ans. Yes sir, and! will modify it by saying that we 
had not handled the other Bible of Hubbard's long enough 
to work up any considerable trade, and in keeping our 
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records of Bible receipts, we did not distinguish between the 
two. 

Q. You are selling the Stock Book, designated in this 
testimony as the Thompson book, in all parts of the United 
States, are you not? 

Ans. Yes sir. 

Q. When did you begin sending notices of that book into 
other parts of the United States than those parts agreed 
upon between you and Hubbard Brothers as your field for 
the Manning book in 1880? 

Ans. We commenced advertising the Thompson book 
about April, 1882, and printed and sent out circulars about 
June, 1882, announcing its publication, and did not distin- 
guish as to territory. 

Q. I will ask you to produce the copies of the adver- 
tisements you sent out, and of the circulars? 

Ans. This is a confidential circular, and I believe is a 
copy of the first I sent out, with the exception of the im- 
print, which is not mine (producing a circular). 

(The circular just produced by the witness is marked, 
‘sExhibit Thompson AN.’’ ) 

Q. Insome of those circulars you put the imprint of 
your general agents? 

Ans. Yes sir. 
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Q. And this is one bearing the imprint of your general .2331 


agent at Kansas City? 

Ans. Yes sir. 

Q. This advertisement was sent out considerably later 
(referring to paper marked, ‘*Exhibit Thompson AO”’ )? 

Ans. I think during the early fail of 1882. 

Q. When did you begin to sell the Thompson book out- 
side of what is known as the Missouri field? 

Ans. To an extent we began during the summer of 1882. 
We made no distinction, but sold it wherever we could find 


a purchaser. 
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Q. You produced yesterday a number of letters, which 
you stated were signed Hubbard Brothers. Were any of 
those letters from Mr. Hubbard’s office in Philadelphia? 

Ans. No sir, I think not. 

Q. Have you any letter written by Mr. Hubbard him- 
self to your canvassing agents, enclosing circulars ? 

Ans. No sir. 

Q. Have you any written from his office in Philadelphia 
to your agents, enclosing circulars? 

2333 Ans. Our New York manager has assured me that he has 
received them, but I have not applied for them. 

Q. That is not evidence, and I object to it. 

Aus. I have none, then. 

Q. Did you receive more than two letters from Mr. 
Ayer? 

Ans. I received two letters from Mr. Ayer. 

Q. Are you quite sure that you received two? 

Ans. Yes sir. 

Q. Are you quite sure that you received only two? 

2334 Ans. With reference to this matter, I am quite confi- 
dent that I received but two letters. 

Q. By ‘this matter,’’ do you mean the Stock Book? 

Ans. Yes sir. 

Q. You have produced one of those letters here, have 
you not? 

Ans. Yes sir. 

Q. I call on you now for the other one, dated February 
14, 1881? 

Ans. I had no ‘reference to that letter of February 14, 

2335 1881, that had passed out of mind, if I ever received any 
such letter. 

Q. Iask you to produce that letter now? 

Ans. I have no recollection of receiving a letter of that 
date ; if I have it, I may possibly be able to find it, and if I 
do, I will produce it. I only remember the correspondence 


ee 
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that was had between us about August or September, 1880. 
Q: Will you look at a paper which I now hand you, 
which purports to be a copy of the letter I have called for, 
read it and state whether you now recollect having received 
such a letter (handing copy of a letter to the witness) ? 

Ans. I don’t remember anything about this atall. That 
was while I was still sick, and while I was at home. 

(Mr. Sypher, plaintiff's counsel, offers this copy of a 
letter in evidence, which is marked ‘*Exhibit Thompson 
aes. 3 

(Mr. Kerr, defendant’s counsel, objects to it, on the 
ground that there is no evidenee that it is a copy of any let- 
ter received by Mr. Thompson. ) 

N. D. THOMPSON. 
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IN THE 


CIRCUIT COURT OF THE UNITED STATES 


EASTERN DISTRICT OF MISSOURI. 
IN EQUITY. 
ALFRED H, HUBBARD 


Us . 


NATHAN D, THOMPSON, 


AND 


NATHAN D, THOMPSON 


| September Term, 1882. 


/ 


No. 2089, 


Us. 


ALFRED H., HUBBARD, 


It is hereby stipulated and agreed that the commissions 
and certificates of the Commissioners before whom the tes- 
timony has been heretofore taken, or is hereafter to be 
tuken, are regular and in due form, and that the same shall 
be omitted herefrom. 

J. R. SYPHER, 
Ss. M. BRECKINRIDGE, 
jor Compla inant. 
JOHN B. HENDERSON, 
KERR, GIBSON & KERR. 
and C. G. B. DRUMMOND, 
Solicitors for N. D. Thompson. 
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EXHIBITS. 


G. E. B., EXHIBIT 1. 


PERSONAL. oe 
‘ st. Louis, Oct. 29, 1879. 
Mr. Hupparp. 
Dear Sir:—In answer to your inquiry as to whether 


we would join you in making a prime Stock Book I will say 
that the idea impresses me favorably if we could agree on all 
the points—including that of author as well as the plan and 
make-up of the book. Iam too busy now to give much 
thought as to equitable arrangements and will be nervously 
crowded till after the Holidays. If you then believe such 
2 combination feasible and can outline a plan that would im- 
press me as favorable and practicable, I will make a visit to 
Philadelphia and in person talk up details. You would not, 
of course, expect me to have such a book prepared for this 
season’s trade, would you? 

My observation and rather careful investigation do not 
impress me with the idea that such a book would be a 
‘‘Bonanza.’’ Holland’s man Stowe, who was with him for 
years as ‘*first man’’ in employing and instructing agents, 


& 


withdrew and published an illustrated book on live-stoeck— 
more especiiully diseases—about 10 months ago and is crowd- 
ing it with much energy in the West, but with really indiffer- 
ent success. My impression is that he is having a hard pull of 
it, though he boasted of his acquaintance with all of Holland’s 
agents and his ability to capture them. He covers horses, 
sheep, cattle and swine and has several authors. Dr. Novin, 
of Indianapolis, has written a fair book on the same subjects 
that is being pushed by Borland & Co. (formerly John- 
ston’s old canvasser, I believe) and they have their Brigades, 


681 


as they call them, in various places, but their success is only 
fair—hardly that. Novin is rathera good writer. His book 2340 
reads well, and he professes to have graduated in veterinary 
surgery iu about every civilized country and in most of the 
cities thereof. The want of success of his book has rather 
surprised me, as I theught it in competent hands. Watts’ 

book is a flat failure here, and I believe it to be so every- 
where. 

Notwithstanding all this, 7 believe a good book on the 
subject, pushed with judgment in just the right way, 
would pay—not that it would start fast or bear loud or ex- 
travagant push, but that it would run steadily and quietly 2341 
for along time. In that it would be a good Stock Book— 

(no pun intended. ) 
Have you any plans? 
Bus. booms. 
Yrs. 
N. D. THOMPSON. 


G. E. B., EXHIBIT 2. 


| St. Louis, Feb. 23, 1880. 

Mess. Hupparp Bros. 

Gents :—If you have taken no steps in the publication of 2349 
a ‘*Stock Book,’’ I am prepared to talk to you about a joint 
enterprise. I intended to visit Phila. the lst Jan., in that 
interest, but I found it impossible to do it, and I felt assured 
that you were so busy with your Grant and other books 
that you would be able to give no attention to any new 
enterprise till the rush of winter business was over. 

Please say, lst, whether you have perfected any plan for 
issuing such work, and, 2d, if begun, whether it has gone 
so far that you cannot fall into line with a plan that I may 
propose ? | 2343 
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The facts of this plan I can give you on receipt of the 
information here asked for. 
Yours truly, 


N. D. THOMPSON. 


G. E. B., EXHIBIT 3. 


, St. Louis, Mch. 2, 1880. 
Mr. Husparp. 
Dear Sir :—Yours 27th rec’d. Glad to know that you 
have taken no steps in regard to matter of Stock Book. I 
2344 have a plan of co-operation that we can unite on. The plan 
covers the production of the book and all, but explanations 
are better made in person. Isn’t it time for your annual 
pilgrimage West? If you can come soon we can then 
negotiate the arrangement. Don’t do anything till you 
come. 
Very truly, 


N. D. THOMPSON. 


G. E. B., EXHIBIT 4. 


St. Louis, Mch. 27, 1880. 

23495 Mess. Huspparp Bros. . 
GENTs :—I will sell you my Stock Book plates, including 
copyright, originals of cuts, cir. plates and book stamps, 

for $4,000, when present edition is off press, and the abso- 

lute control of all territory in the United States and Canada, 
except the States Mo., Ark., Indian Ty., La., Texas, Miss., 
three south tier of Co.’s in Iowa, IIl., south of Mendota, Ind., 
south of Logansport, Ky. and Tenn., west of the Louisville 

and Nashville R. R., and Ala., west of the Louisville and 
Montgomery R. R.—-for which territory books are to be 
9346 manufactured for me at 10 per cent. above cost of actual 
‘expense of manufacture, and promptly furnished. Said 
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books to be furnished with our exclusive imprint and copy- 
right mark—I paying for same at 60 days. 

In the observance of territory, all applications are to be 
referred without compensation, and a forfeiture of $1.00 
per copy to be made on all books sold by any party outside 
of the field belonging to said party—you to be responsible 
both for your general and canvassing agents—I the same 
as tomine. The paymeut for the said plates to be made as 
follows: $1,000 to be paid in stock and present unsettled 2347 
accounts, $1,000 by note for five months, $1,000 by note 
for teu months, $1,000 by note for fifteen months, said 
notes to be endorsed by N. W. Ayer & Son, and secured by 
a lien on plates, and to bear interest at 6 per cent. 

Yours truly, 
N. D. THOMPSON, 

In consideration of above agreement I will obhgate myself 
to publish no new book for two years, except Texas History, 
Almanac and the Tice Almanac, und to take nothing except 
your books in said time, which I will agree to push vigor~ 2348 
ously. 60 on books and Bibles. 


For Exhibit 5 vide Bill of Complaint, Exhibit **A.”’ 
66 sé 6 sé sé sé sé sé ‘sB.’’ 


G. E. B., EXHIBIT 7. 


St. Louis, May 24, 1880. 

Mr. HusBsBarp, 

Dear Sir:—Please sign the inclosed notes and return 
them at once. I had supposed you would have sent them 
by this time, because I asked for them on personal grounds 
rather than business. I explained to you that I was settling 9349 
all my accounts preparatory to going away for my health. 
I expect in two days to have closed up everything I owe, 
aud when this is done these notes will be the only thing that- 


2391 


684 


will be detaining me. I am growing weaker and more un- 
comfortable every day, and my physician urges me to go— 
to wait for nothing. But it does not suit me to go and leave 
things unsettled, and hence I shall watt. A delay to make 
returns promptly under these circumstance would be a _ per- 
sonal discourtesy, that I shall not expect. 


Everything that I now think of has gone to you—but if 
anything remains it can be easily: forwarded. The fact is, 
this transaction is not supposed to end our business rela- 
tions, and there is ample opportunity to settle any minor 
matters in future that may need adjusting. I think I have 
shown some devotion to your interests by laboring to get 
supplies to you when I was little able to do it—and by sup- 
plying you with Prospectus ‘at really less than cost, which I 
will very soon need myself—vone of this being embodied in 
our contract. 5 

It is not my purpose to take any advantage of you, not- 
withstanding the fear you indicate by withholding the notes. 
I hope you will end the matter at once, so that I may be 
able to get away. | 

Yours truly, 


N. D. THOMPSON. 


G. E. B., EXHIBIT 8. 


St. Louis, May 31, 1880. 
A. H. Hupparp, Esa. , 
Dear Sir :—The whole of the wood cuts and electrotypes 


2352 originally used, except those sent nearly a month ago, were 


sent on the 22d, nine days ago, and the dies were expressed . 
to you last Friday. You certainly have them all by this 
time, and if there is anything remaining I am at a loss to 
know what it is, and if there is a further delay in the settle- 
ment it will be on a pretext trumped up for the purpose. 
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Considering your own extraordinary eagerness to close ac- 
count by note always, I shall expect that for the sake of 
consistency you will now be willing to settle. I am com- 
pelled to wait here for the notes, because I do want to use 
one of them, notwithstanding your kuowledge to the con- 2353 
trary. I have bought property here and agreed to transfer 
one of these notes the Ist inst., which is to-morrow. The 
giving of notes will be on my side in a very short time, and 
I should think you would be at least willing to set mea 
commendable example of promptness. 
Respectfully yours, 
N. D. THOMPSON. 


G. E. B., EXHIBIT 9. 


Str. Lous, 5-28, 1880. 
Mess. Hupparp Bros. 2354 
PHILADELPHIA, Pa. 3 
Gents :—Find bill herewith cavering the points you name. 
The stamps for binding go by express to day. The origi- 
nals of cuts were all sent to you, so that you have every- 
thing tangible, and we mail copies to Librarian of Congress 
to perfect copyright and expect that soon, when it can be 
mailed to you. 
Yours very truly, 7 


N. D. THOMPSON & CO. 
We will want 500 copies Ist edition Stock Book. | 2355 


G. E. B., EXHIBIT 10. 


PHILADELPHIA, 6-1-80. 
Mess. N. D. THompson & Co. 
Str. Louts, Mo. 
GENTLEMEN :—We inclose herewith notes to the amount 
$3,500, which with $500 allowed you on book account is in 
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full settlement of your bill of May 3rd for plates, copy- 
right, original cuts and stamps for binding of Mannings 
Illustrated Stock Doctor and Live Stock Encyclopedia. 
. The first lot of plates did not reach us till about the 12th, 
second lot about the 18th and third lot is not in yet, so we 
date notes the 15th, which is sooner than is really due you. 
Please acknowledge receipt in full and oblige. 
Very respectfully yours. 
HUBBARD BROS. 


Please forward all General Agents orders to us and all in- 
formation about agents in our field, also a number of the 
best reports you have received. 

P. S.—GEnts:—While you are complaining that we do 
not issue notes before you have any reason to expect us to 
do it, youare yourself negiecting to comply with our re- 
quest to give us paper due us some time since. Why is 
this ? ! 

If you desire pleasant relations, please do your part to 
preserve them. 

Respectfully yours, 
HUBBARD BROS. 

If you have not already accepted our draft, please send 
note at once. We desire notes during the dull season of 
summer, as we may find it convenient to use some of them. 


G. E. B., EXHIBIT 11. 


PHILADELPHIA, May 15, 1880. 
$1,000.00. 

Eight months after date we promise to pay to the order 
of N. D. Thompson One Thousand Dollars, at 723 Chestnut 
Street, Philadelphia, with interest at six (6) per cent. per 
annum, without defalcation. Value received. 


No.—Due—. HUBBARD BROS. 


687 
INDORSEMENTS. 
Hubbard Bros. 2359 
,000 
Int. 
1040.50 
Jan. 15. 


N. D. Thompson. 
N. D. Thompson & Co. 
Pay 5. W. Bell or order collection account of State Savings Association. 
St. Louis, Mo. 
J. H. McCluney, Cashier. 
J. H. McCluney. 2360 


G. E. B., EXHIBIT 12. 


PHILADELPHIA, May 15, 1880. 
$1,000.00. 
60.50. 


1060.50. 

Twelve months after date we promise to pay to the order 
of N. D. Thompson, One Thousand Dollars at, 723 Chest- 
nut Street, Phila., with interest at six (6) per cent. per 
aunum, without defalcation. Value received. 


No. 1087. Due May, 1881. | 2361 
HUBBARD BROS. 


INDORSEMENTS. | 
1,000 
60.50 


1060.50 
Pay W.S. Bryan, 
N. D. Thompson, 
N. D. Thompson & Co. 
W.S. Bryan. 
Pay E. W. Clark & Co. or order for account of Continental Bank of St. 9362 


Louis, Mo. 
W. P. Keating, Cashier. 
i. W. Clarke. 
Continental Bank. 
No. 33577. 
St. Louis, Mo. 
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G. E. B., EXHIBIT 13. 


PHILADELPHIA, May 15, 1880. 
$1,600.00. 

2363 Eighteen months after date we promise to pay to the order 
of N. D. Thompson One Thousand Dollars, at 723 Chest- 
nut Street, Philadelphia, with interest at six per cent. per 
annum, without defaleation. Value received. 


No. 1088. Due Nov. 18-81. HUBBARD BROS. 


INDORSEMENTS. 
Hubbard Bros. 
1,000 


Int. 91.32 
Nov. 15. 
2364 =\N.D. Thompson. 
N. D. Thompson & Co. 
Pay 8S. W. Bell, Cash. or order for collection account of State Savings 
Association, St. Louis, Mo. J. H. McCluney, Cashier. 


J. H. McCluney. 


G. E. B., EXHIBIT 14. 


PHILADELPHIA, May 15, 1880. 
$500.00. 
Two years after date we promise to pay to the order of 
N. D. Thompson Five Hundred Dollars, at 723 Chestnut 
2365 Street, Philad., with interest at six per cent. per annum, 
without defaleation. Value received. 
No. 1089. Due May 18-82. 
HUBBARD BROS. 


INDORSEMENTS. 


Hubbard Bros. 
5OO 


Int. 60.25 
May 15. 
N. D. Thompson. 
2366 N. D. Thompson & Co. 
Pay 8S. W. Bell, Cash. or order for collection account of State Savings As- 


sociation, 
St. Louis, Mo. 


J. H. McCluney, Cash. 
J. H. MeCluney. 
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G. E. B. EXHIBIT 15. 


PHILADELPHIA, 9-28-80. 

FRIEND THoMpsoN, 

Your letter of the 24th with notes enclosed, and urging 
signing at once, is at hand. | 

I cannot conceive of the least occasion of your staying 
until notes are received, as they can be forwarded to you at 
any point. Your very strong implication that we distrust 
your motive and feel suspicious that you would take advan- 
tage of us if you could, cannot arise from any word or deed 
of ours, as you would not yourself settle for a thing before 
getting it. Indeed we have not yet even received 
a bill covering our purchases. Bill only specified 
plates, while we purchased copyright, book stamps, originals 
of cuts and circular plates. 

_I have personally every consideration for your health, and 
would not willingly put a straw in the way of your depar- 
ture, but with the very sharp practice you resorted to regard- 
ing territory, after a plan of agreement was signed by both 
of us, you must not expect me to be so remarkably confi- 
ding as to sign notes to the amount of $4000, in settlement 
of a bill for only about half of what we purchased actually. 

We want the book stamps also forwarded, in short, deliv- 
ery completed, before we settle in full, having already allowed 
ed you the $500 on account. You so strongly assured me 
that you did not sell because of any financial need, that I 
have had no idea that you needed to use these notes, und hence 
have felt no urgency about the matter. 

With assurance of my personal regard, and heping for your 
early and full recovery, I am, 

Yours Truly, 


A. H. HUBBARD. 


2367 


2368 


2369 


of ovpameiaee rv re pone " : 


; 
2 
é 
& 
: 
? 
= 
¥. 
e 2 
5 
A 


818 


2370 1880, between F. W. Ayre and A. H. Hubbard of Philadel- 
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2373 Mississippi, and those parts of Kentucky and Tennessee lying - 
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G. E. B. EXHIBIT 18. 


Articles of Agreement made this day of June, A. D. 


phia, trading as Hubbard Bros. of the first, and N. D. Thomp- 
son of St Louis, Mo., of the second part. Witnesseth : that 
the party of the first part doth convenant and agree to man- 
ufacture **Manning’s Illustrated Stock Doctor & Live-Stock 
Encyclopedia’ with the exclusive imprint and copyright of 
the party of the second part, upon the order of the party of 
the second part of not less than Five Hundred at a time, 
and the part of the second part doth agree to give such or- 
ders in time to admit of said books being bound by Hubbard 
Brothers, after the receipt of said order. 

And the said party of the second part doth agree to pay 
cash, within sixty days, for said books, the price to be paid to 
be ten (10) per cent. net inadvance on cost of manufacture, 
and party of the second part to pay all cost of boxing and 
drayage, and the said second party agrees to confine his 
sales of said books to the following territory: The States 
of Missouri, Arkansas, Louisana, Texas, Mississippi, Indian 
Territory, also State of Illinois south of and including coun- 
ties of Henry, Bureau, LaSalle Grundy and Kankakee, also 
Kentucky and Tennessee west of the Tennessee River, and 
the two southern tiers of counties in Iowa. 


The party of the first part agree to furnish to the party , 


of the second part their other books ‘and Bibles made for 


regular sale through and supplied to their branches at a dis-_ 


couut of sixty five per cent. from retail prices, to be paid for 
by promissory notes at sixty days from date of bills, and 


granting that the party of the second part shall have the ex- , 


clusive right of sale of close books in Missouri (excepting six 
counties adjacent to Kansas City ) Arkansas, Texas, Louisana, 
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west of the Tennessee River, and Illinois south of and in- 
cluding the counties of Pike, Scott, Morgan, Sangamon, Ma- 
con, Piatt, Douglas and Edgar, being a field similar in size 
and importance to the field occupied by the branch offices 
of the party of the first part at Chicago and Cincinnati, and 
the party of the second part, in consideration of the aforesaid 
territory and terms, doth covenant and agree, for the period of 
two years from this date, to publish no book or books, ex- 
cept those he now has in course of publication, viz: Texas 
History, Almanac and Tice Almanac, and he doth further 
covenant and agree during the said twv years to devote the 
greater part of his time and energies to the sale of the 
aforesaid publications other than the said Steck Book, and 
to sell no book or books published by any other house, and 
that he will push the sale of said publications by advertis- 
ing, circularizing, &c., with the same vigor and to the same 
extent as the branch offices of the party of the first part at 
Chicago aud Cincinnati, that like sales be effected, and he 
agrees to pay for all circulars, Pros. books and posters at 
cost. It is mutually agreed that each party to this contract 
shall be responsible to the other in the amount of one dollar 
per copy on each copy of exclusive or close books sold in 
the other’s territory by the general or canvassing agents of 
the other party ; and further that all applications for agency 
on close or exclusive books, outside of the field of either, 
shall be referred to the party having exclusive right of sale 
in the field from which the application comes, and a charge 
of fifty cents made for each application so referred. It is 
further agreed that should the party of the second part go 
out of business, or for any reason cease to prosecute the 
sale of Manning Stock Doctor and Illustrated Live-Stock 
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Encyclopedia, then the right of sale in his exclusive field 
shall revert to Hubbard Brothers. 

Witness our hands and seals 
at Philadelphia, this 
of A. D. 1880. 

Witness our hand and seal 
at St. Louis, Mo., this 
of A. D. 1880. 


2377 G. E. B., EXHIBIT 19. 
(FoRM 109.) 
N. D. THOMPSON & COMPANY, 
PuBLISHERS OF First CLAss SusscripTion Books, 
ST. LOUIS AND CHICAGO. 


Mess. Hurpsarp Bros. Sr. Louts, Nov. 12, 1880. 


Please ship at once, to this office, the following : 
ORDER FOR BOOKS. 
200 Cloth Stock Book. 
9378 200 Leather * sé 
Unless otherwise specified, the above will be understood 
as an order for shipment by the usual line of fast freight. 


N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 22. 
(FoRM 109.) 
N. D. THOMPSON & COMPANY, 
PUBLISHERS OF First CLAss Suspscrierion Books, 
ST. LOUIS AND CHICAGO. 
, St. Lous, January 5th, 1881. 
9379 Mess. Hussarp Bros. 5 
Please ship at once, to St. Louis, the following: 


221 


693 


ORDER FOR BOOKS. 


200 Clo. Stock Bk. 
100 Lea. do. 


Unless otherwise specified, the above will be understood 
as an order for shipment by the usual line of fast freight. 


N. D. THOMPSON & CO. 
i 


G. E. B., EXHIBIT 20. 


St. Louts, Mo., Nov. 17th. 2380 
HvusBarpD Bros., 723 Chestnut St., Phila. 
Send one hundred copies each style Stock Book. Mr. 
Thompson will make it all right as soon as able. Telegraph 


decision. N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 21. 


WepssTerR Grove, Mo., Nov. 17th. 
Hussparp Bros., 723 Chestnut St., Phila. 
Dispatch of fifteenth delivered here to-day. Mr. Thomp- 
son too seriously ill to give thought to business. Ship one 2381 
hundred cloth and one hundred leather Stock Book, and = ~ 
settlement shall be satisfactory. Please nothing to add to 
his discomfort in his terrible affliction. 
Mrs. N. D. THOMPSON. 


G. E. B., EXHIBIT 23. 


| St. Louis, Jan’y 5, 1881. 
Mess. Huppsarp Bros., Phila. 
GENT’ N :—Enclosed find order for 300 Stock Bk., which, 
with 200 recently sent us, makes 500. Under the cireum- 
stances, trust you will recognize the propriety and justice of 9389 
billing the whole 500 contract price instead of 65. off. 
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We are greatly in need of Bible Pros., having-orders now 
raiting for 10. Please give this matter immediate atten- 
tion, and oblige, 
Yours Truly, 


N. D. THOMPSON & CO. 


E. H. 
G. BE. B., EXHIBIT 26. 
(FORM 109. ) 
N. D. THOMPSON & COMPANY. 
2383 PUBLISHERS OF First CLAss Suspscription Books, 


ST. LOUIS AND CHICAGO. 


Str. Louris, 2—5, 1881. 
Mess. Hupparp Bros. . 


Please ship at once, to St. Louis, the following : 
ORDER FOR BOOKS. 
80 Clo. Stock Bk. 


60 Lea. ‘*5 a 
§-«=Our Exclusive Imprint. 


Unless otherwise specified, the above will be understood 
2384 as an order for shipment by the usual line of fast freight. 
: N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 24. 
(FORM 109.) 
N. D. THOMPSON & COMPANY, 
PUBLISHERS OF First CLAss SuBSCRIPTION Books, 
ST. LOUIS AND CHICAGO. 


Str. Louis, Jan. 13, 1881. 
Mess. Hupparp Bros. 


Please ship at once, to St. Louis, the following : 


Si 
6905 
ORDER FOR BOOKS. 23R5 


60 Cloth Stock Books. 
10 Pros. = ** “6 
ge With Our Exclusive Imprint. 
Unless otherwise specified, the above will be understood 
as an order for shipment by the usual line of fast freight. 
N. D. THOMPSON & CQ. 
KE. H. 


G. E. B., EXHIBIT 25. 


Sr. Louts, Jan’y 17, 1881. 
Mess. Hupparp Bros., Phil’a. 2386 

GENT’N :— Your favor of 14th inst. ree’d. You are cor- 
rect in understanding our order of 11th to be for ten Pros., 
to be shipped by freight. Trust they are on the way, 
together with at least part (including order for Stock Bk.) 
of order of 13th inst. Please remember, all with exclusive 
imprint, and Bibles and Bible Pros. all with the new fea- 
tures and P. P. 

Your telegram just ree’d, and we have answered :—‘‘ Will 
settle Stock Book at 65. off, subject to final adjustment 
afterwards?’ This is all the writer feels authorized to say, 2387 
until receiving further and explicit instructions from Mr. 
Thompson. 

Yours Respectfully, 
N. D. THOMPSON & CO. 
Per E. HAannarorp. 


G. E. B., EXHIBIT 27. 
St. Lous, Feb. 5, 1881. 


Mess. Hupparp Bros. 
Enclosed find small order for Stock Book, 


GENT N: 
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9388 Which please fill immediately. You can, if desired, bill at 
65 per cent. off, subject, as before, to final adjustment when 
Mr. Thompson returns to business, and ean get around to it. 
We have ree’d no acknowledgment of receipt of note 
mailed to you 25th prox. 

You will be pleased to learn that Mr. Thoinpson is now 

sitting up several hours each day. 

Yours Truly, 

N. D. THOMPSON & CO. 


sy K. HANNAFORD. 


2389 G. E. B., EXHIBIT 23. 


(FORM 109.) 
N. D. THOMPSON & COMPANY. 
PUBLISHERS OF First CLAss SuRBSCRIPTION Books. 
ST. LOUIS AND CHICAGO. 
ST, LouIs. Fw 54). 1881. 


Mess. Hupparp Bros. 
Please ship at once, to St. Louis, the following : 
ORDER FOR BOOKS. 
20 Pros. Stock Bk. 
2390 Our exclusive imprint. 
Ship with Ist shipment of books ordered yesterday. 
Unless otherwise specitied, the above will be understood 
as an order for shipment by the usual line of fast freight. 


N. D. THOMPSON & CO 
H. 


697 
G. E. B., EXHIBIT 29. 


Str. Louis, 4-14, 1881. 
Hvussarp Bros., 723 Chestnut, Ph. 
Express immediately fifteen Stock Book prospectus, with 


our exclusive imprint. 2391 
N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 30. 


Sr. Louis, Mo., Apl. 20th. 
Hvupparp Brotruers, 725 Chestuut St., Philadelphia. 
es. . . , . 
Freight immediately sixty cloth and forty leather Stock 


Book, our imprint. 


N. D. THOMPSON. 


mmm we 


G. E. B., EXHIBIT 304. 
(Form 109.) 


N. D. THOMPSON & COMPANY, 2399 
PUBLISHERS OF First CLASS SUBSCRIPTION Books, 
ST. LOUIS AND CHICAGO. 
| Sr. Louris, Apr. 20, 1881. 
Mess. Huppsarp Bros. 
Please ship at once, to St. Louis, the following: 


ORDER FOR BOOKS. 


40 **B.”’ Bibles With all 
erase,” . new feutures. 
5 Stock Bk. Pros. in addition to 5 yet rm © 
due us on telegraphic order of 4-14. Our exclusive 9393 
Please add 20 Stk. Bk. ‘*Keys.”’ imprint. 


Unless otherwise specified, the above will be understood 
as an order for shipment by the usual line of fast freight. 
N. D. THOMPSON & CO. 
H. 


6958 
G. E. B., EXHIBIT 31. 
(FORM 109. ) 
N. D. THOMPSON & COMPANY, 
PUBLISHERS OF First CLass SupscripTion Books, 
2394 8ST. LOUIS AND CHICAGO. 


St. Louts, 5-13, 1881. 
Mess. Husppearp Bros. 


Please ship at once, to St. Louis, the following : 
ORDER FOR BOOKS. 


50 Clo. Stock Bk. 


50 Lea. Do. Exclusive 
10 Pros. Do. imprint. 
10 Keys Do. 


Unless otherwise specified, the above will be understood 


as an order for shipment by the usual line of fast freight. 


N. D. THOMPSON & CO. 


2399 


G. E. B. EXHIBIT 32. 


St. Loutrs, Mo., May 18th. 
Husparp ‘Bros., 723 Chest. St., Phila. 
Express ten leather Manning, exclusive imprint. Hurry 
balance order thirteenth. 


N. D. THOMPSON & CO. 


&? ; 


699 
G. E. B., EXHIBIT 33. 
(Form 109.) 2396 
N. D. THOMPSON & COMPANY, 
PUBLISHERS OF First CLAss SupscripTion Books, 
ST. LOUIS AND CHICAGO. | 
St. Lours, 5-18, 1881. 


Mess. Huspparp Bros. 
Please ship at once, to St. Louis, the following : 


ORDER FOR BOOKS. 


50 Clo. Stk. Bk. Exclusive 
30 Lea. Do. imprint. 
The 10 Lea. Stk. Bk. telegraphed for to-day (to come by 2397 


express) are in addition to order of 13th and the above. 
Unless otherwise specified, the above will be understood 
as an order for shipment by the usual line of fast freight. 


N. D. THOMPSON & CO. 
H. 


G. E. B., EXHIBIT 34. 
(FORM 109.) 
N. D. THOMPSON & COMPANY, 


Pus.isHers OF First Ciass Susscrierion Books, 


ST. LOUIS AND CHICAGO. 9398 


Str. Louts, 5—28 ; 
Mess. Hupparp Bros. 4 ’ , 1881. 


Please ship at once, to St. Louis, the following : 


ORDER FOR BOOKS. 


30 B. Bible — P. P. and all 
a features. 


20 Pros. ‘* Exclusive imprint. 
90 Clo. Stk. Bk. ‘ 6 
20 Lea. ‘* - 66 66 


©) © ( ( . * se © 
2399 Unless otherwise specified, the above will be understood 


as an order for shipment by the usual line of fast freight. 
N. D. THOMPSON. 
: EK. H. 


G. KE. 3., EXHIBIT 35. 


St. Louis, Mo., June 1, 1881. 
HussBarp Bros., 723 Chest. St., Pha. 
Freight fifty more cloth Manning, exclusive imprint. 
Hurry Saturday’s order. 


N. D. THOMPSON & CO. 


2400 G. EK. B., EXHIBIT 36. 
St. Louis, 6—4, 1881. 
Mess. Hunparp Bros. 
GENT’N :—We ordered 5-28, 30 B. Bible, 10 C. Bible, 20 
Pros. Bible, 50 Clo. Stock Bk., 5@ Lea. Stock Bk. 
We telegraphed you 6-1 for 50 more Clo. Stk. Bk. To 
neither of these orders have we yet ree’d reply of any king. 
We now increase the last named order to 100 Clo. and 50 
Lea. Stk. Bk., and will ask you to ship all the above as 
9401 soon as possible. It is hardly necessary to say that we or- 
der books because we need them, and sincerely hope these 
delays will not become habitual. 

If unable to fill orders at once, please see to it that we 
are at least notified when you can do so. 

We trust you will not allow your Bible stock to run low 
this summer. We have every prospect of unusually good 
Bible trade the summer through, and when fall comes, of a 
heavy business. 


‘ 


70] 


° 
One of our ag’ts already has over 200 orders for fall, 
another 90 odd, and many of 40 and upwards.. We expect 
to order more Bibles middle or first of next week. 


Yours Truly, 
N. D. THOMPSON & CO. 
E. H. 


G. E. B., EXHIBIT 37. 


Sr. Louis, Mo., 6-13, 1881. 
Mess. Hupparp Bros. 


Gents :—In reply to your favor of the 10th, will say 
you are now holding orders for Stock Book as follows : 
170 cloth. 
50 leather. 
The aggregate is 220. Your proposition was to bind with 
our exclusive imprint, in lots of two hundred and _ fifty 
(250), when you expected to furnish at ten per cent. ad- 
vance on cost of manufacture. We now agree to advance 
the above, so as to make the aggregate 250, viz: 


180 cloth, 70 leather. The conditions being that you 
vive our exclusive imprint, and do not use your own nae in 
copyright certificate. Hope you can fill order at once. The 
book is destined to have « good sale this year, and we’ can 
make it very large for Fall, if the conditions are such as to 
justify and satisfy us in the effort. We have no special 
objections to making orders of fair size. 


The writer of this returned to-day from Hot Springs, 
where he has been for five (5) weeks in the interest of 
health. Is feeling especiaily bouyant, and anticipates visit- 
ing your city during the Summer or early Fail—perhaps 
in July. 


2402 


2403 


2404 


70) 


Resp. Yours, 


here. 


(FORM 109. ) 


Mess. Hupssparp Bros. 


25 Bibles A., our imprint. 


fon... .** ae. m 
| a me - 
ie a, an 
— || i. ne 

a iil oS aie 6 


50 ** Prospectus, our imprint. 
125 Cloth Stock Book, * és 
75 Leather ** 6 66 6s 


10 Prosp. ‘* 66 66 ‘ 


2405 Business with us has been especially profitable the last 
eight months. The Fall promises to be especially good. 


N. D. THOMPSON & CO. 


Our last letter was written from Hot Springs—mailed 


G. E. B., EXHIBIT 38. 


N. D. THOMPSON & COMPANY, 
PUBLISHERS OF First CLass Susscriperion Books, 
9406 ST. LOUIS AND CHICAGO. 


St. Louts, June 23, 1881. 


Please ship at once, to St. Louis, the following: 


ORDER FOR BOOKS. 


Order conditional on 
our exclusive imprint 
being bound in with 
bot) Bibles and Stock 
Book. 


Unless otherwise specified, the above will be understood 
as an order for shipment by the usual line of fast freight. 


N. D. 


THOMPSON & CO. 


703 
G. E. B., EXHIBIT 39. 
(FORM 109. ) 
N. D. THOMPSON & COMPANY. 2408 
PUBLISHERS OF First CLAss SUBSCRIPTION Books, 


ST. LOUIS AND CHICAGO, 


Mess. Husparp Bros. St. Louis, July 20, 1881. 


Please ship at once, to St. Louis, the following*: 
ORDER FOR BOOKS. 
150 Cloth Stock Book. 
100 Leather ‘* “s 
Use Conditional on our exclusive imprint. 
Unless otherwise specified, the above will be understood 2409 
as an order for shipmeut by the usual line of fast freight. 


N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 40. 
(FORM 109. ) 
N. D. THOMPSON & COMPANY, 
PUBLISHERS OF First CLaAss SupscrieTion Books, 
ST. LOUIS AND CHICAGO. 


| sr. Louis, Sept. 3d, 1881. 
Mess. Husparp Bros. 


Piease ship at once, to St. Louis, the following : 2410 
ORDER FOR BOOKS: 
90 Clo. Stock Bk. Corrected edition only. 
160 Lea. Do. Lf that not ready, hold 
12 **E.’’ Bible. order for further direc- 
& «6G.’”’ sé 170ns. 
Unless otherwise specfied, the above will be understood as ‘ 


an order for shipment by the usual line of fast freight. 
N. D. THOMPSON & CO. 


(O04 
G. E. B., EXHIBIT 41. 
2411 St. Louris, Sept. 3, 1881. 


Mess. Husparp Bros. 

GENT’ N :—We enclose order for Stock Book, conditioned 
on your being able to fill it with the corrected edition. If 
that edition is not ready, please advise us at once. 

We hope you can send the E. and G. Bibles immediately, 
as also the Stanley yet due us on order of 8-29. 

Mr. Thompson expeets to return from his two week’s ab- 
sence on Tuesday or Wednesday next, when you may ex- 
pect note sent you promptly. Glad to know you have 

2412 stocked up on Bibles. 
Yours Truly, 
N. D. THOMPSON & CQO. 
ae : 2 


85 C. Bible came in simultaneously with bill for same. 


& 
G. E. B., EXHIBIT 42. 
st. Louis, Mo., Aug. 5th, 
HupspBarp Bros., 723 Chestnut St., Phila. 
Stock Book ordered third must have all new features, 
otherwise do not fill. 


9413 N. D. THOMPSON. 


G. E. B., EXHIBIT 43. 
ST. Louris, Mo., 9-12. 
Husparp Bros., 723 Chestnut, Pha. 
Ship Stock Book with dogs and bees, but not chro- 


mutics. 


N. D. THOMPSON & CO. 


+ 


ee 


4 
| 705 
f G. E. B., EXHIBIT 44. 
(FORM 109.) 
N. D. THOMPSON & COMPANY, bi2g 
% PUBLISHERS OF First CLass SuspscripTion Books, 9414 
+ ST. LOUIS AND CHICAGO. 
Sr. Louris, Oct. 19, 1881. 
Mess. Hupparp Bros. 
se Please ship at once, to St. Louis, the following : 
| ORDER FOR BOOKS. 
~~ 50 Cloth Stock Book. 
100 Leather ‘< os 
6 Prospectus 
y | Our exclusive imprint. 
4 Unless otherwise specified, the above will be understood 9415 
as an order for shipment by the usual line of fast freight. 
x : N. D. THOMPSON & CO. 
¢ G. E. B., EXHIBIT 45. 
St. Louis, Mo., Oct. 19, 1881. 
Hussparp Bros., 723 Chest. St., Pha 
> i We made no objections to your rates on Stock Book. 
Ship thirty leather by express, and balance by freight. 
a N. D. THOMPSON & CO. 
For Exhibit 46 vide Original Poster. 
bs ee eee 2416 
~ ss 66 48 <*¢ 6 Book. 
, + 1. £m of Poster. 
bs 6 “6 50 ss oe Circular. 
6 6 51 *« 6 $< 
<> ee ee ‘“ 
' “6 “3 Oe. “6 6 
“> 6 Tay Snr 6 Advertisement. 
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G. E. B., EXHIBIT 55. 


St. Louts, Mo., April 5, 1881. 


2417 Mess. Husparp Bros. 


2418 


2419 


GENTs :—Your favor 7three’d. I must ask to be excused 
for not before giving you my decision as to new books. 
You have, however, solved the matter as to my receiving 
them by ordering your offices to cover the field, and, hence, 
I have nothing to do but accept the situation. 1 don’t, 
however, with all good feeling. Iam so full, and my force 
is so actively occupied that it was a question whether I ought 
to take them, in justice to you. I wish to act on the policy 
in the future, more than in the past, of actively pushing 
whatever I take hold of, and if I cannot do this, to decline 
handling. Such a policy is in my own- interest, and is jus- 
tice done to publishers. Inthe matter of the Stock Book, 
I have concluded to allow you to utilize your own applica- 
tions. Since our vexatious controversy, beginning last July, 
I ceased wholly to push that work—you threatening to with- 
hold stock—and my sickness of over four months interven- 
ing, I have not resumed effort on it. You doubtless want 
the field closely worked, as on other books, and, hence, I 
how open it to you with the understanding, of course, that 
Lam to have stock to fill all orders that will still accrue. 


Your bill of the 6th inst. with applications, you will find 
herewith. I shall be glad to resume work on this book if 
we can make satisfactory arrangements when I see you. If 
I feel justitied in making the trip East, I hope to do so in 
June or early in July. In the meantime, don’t conclude 
that there is no good, effective work in us for you in the 
future. 

Very Truly, 
N. D. THOMPSON. 


NOTE.—There is no exhibit numbered ‘*56,"* the Commissioner having 
inadvertently skipped a number. 
JAS. P. KERR. 
S. M. BRECKINRIDGE. 
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G. E. B., EXHIBIT 57. 


St. Louis, Mo., June 26th, 1882. 
Mr. S. A. JONES. 

Dear Str :—Your favor of the 24th inst. is rec’d. We 
are glad to know that our Stock Book is taking well in your 
hands, and hope you will crowd the work earnestly. You 
seem, however, to make a mistake as to the relative size and 
contents of the two books. The work sold by Hubbard 
Bros. contains only 1,082 pages, and less than 400 illustra- 
tions. Our work contains 1,156 pages of larger size, and 
721 illustrations. The retail prices of our book are lower 
than the other. You will find this the case in comparing 
the two books. As to the relative salability, ours is at least 
four times as salable, and its intrinsic matter is in greater 
proportion. 

Concerning the other work, we have this information to 
give. We published the Manning book originally, and still 
own an interest in it, having sold ownership of the copy- 
right. We sold an interest in it to H. Bros., and were in- 
duced to do so from the fact of its marked deficiencies in 
many respects. In the first place, the authorship of that 
book is bad. It was written mainly by the editor of a 
country newspaper, who had no knowledge of veterinary 
surgery, and as little knowledge of the horse or other do- 
mestic animals, except as he could compile from other 
books. The book is, therefore, a mere compilation; he, 
further, not having sufficient knowledge of the subject to 
discriminate between good and bad sources of information. 
The writer’s pretense to being a veterinary surgeon was 
fulse, as we afterwards learned, and being unwilling to pub- 
lish the book as it was furnished us in manuscript, we pro- 
cured the services of the Hon. Jonathan Periam in over- 
hauling and revising, to some extent, the manuscript. He, 
however, could not, of course, make a satisfactory work of 


2420 


2421 


2422 


2423 


R36 


2424 


2425 


2426 


TOK 


it, and, hence, refused positively to have his name published 
in such connection with the authorship. He refused this after 
going through with the manuscript and finding that his 
reputation for accurate authorship would be jeopardized by 
allowing it to be published in such connection. He intro- 
duced some changes and made improvements, but, of course, 
could not take such liberties with another author’s writings 
as to eliminate all its faults, and thus make the book his 
own. 


If you will get the agent of Hubbard Bros. to handle our 
book we will pay you handsomely for the service rendered, 
by giving you a bonus of 10 pr. ct. on his sales, provided 
you can succeed in getting him to work our book at regular 
rates. Or, if you have to give him a part of your bonus it 
will pay you to do so, as you will be entitled to $10 with 
every $100 worth of books he orders. You will notice the 
fact in examining the other book, that the colored plates in 
it are advertisements, as the name of the owner of the 
property is at the bottom, thus making such advertisement 
of a value that will justify Hubbard Bros. in charging for 
its insertion. « You will notice, also, that the book has other 
advertisements in connection with it. We suggest that you 
mike an order for such books as you will need for early 
delivery at once, so as to give time to reach you by freight. 

One word more xs to the authors of our book. You will 
notice, from the title page, that they occupy a_ specially 
prominent position as writers and professional agriculturists 
and surgeons, while the name of Manning is not known out- 
side of the title page of that book. The fact is, that the 
author wrote under an assumed name, feeling that his own 
name would cut no figure in the interest of his book. We 
await further word with much interest, and remain 

Truly Yours, 


N. D. THOMPSON & CO. 


837 
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G. E. B., EXHIBIT 57. 1. 


Sr. Louis, Mo., June 5th, 1882. 
Sam. A. JONES. 2427 

Dear Sir:—Agreeably to your favor of 3d inst., we send 
by this mail full description of our ‘*Pictorial Cyclopedia of 
Live-Stock and Complete Stock Doctor,’’ which is an en- 
tirely new and most valuable work, comprising 1,156 large 
octavo pages and over 700 illustrations, including portraits 
of the eminent authors and six fine full-page chromo-litho- 
graphs. It sells at only $ to ? the usual price for books of 
this size and class. We enclose terms herewith. 

Read the circulars carefully and you will see that this is, 
by all odds, the most complete and practical Stock Book 9498 
ever published in this country. The authors are practical 
men, who have had a life-long experience in their depart-. 
ments, and are thoroughly familiar with every detail in the 
management of live-stock, sick or well. ‘They wrote ex- 
pressly for the farmer and stock owner, and the book is so 
clear and simple that every one who can read will under- 
stand it and can use it successfully. Both authors enjoy a na- 
tional reputation. Mr. Periam is widely known as a suec- 
cessful stock-raiser; and with every outfit we furnish the 
agent an exact copy of Dr. Baker's diploma from the famous 9499 
Montreal Veterinary College. ‘These are strong points for 
the agent and assist him powerfully in selling the book. 

The large folding Horse and Cattle charts, for accurately 
telling age, are especially valuable features ; also the hun- 
dreds of fine engravings by the best artists of England and 
America. Besides being very attractive, these engravings 
show perfectly the various breeds of farm animals and 
fowls, together with appliances for their management and 
cure. In the Veterinary Departments, also the different 
diseases and accidents are accurately illustrated, thus mak- 2430 
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ing it easy for the farmer and stock-owner to apply the 
prescribed remedies. : 

We make it a point to post our agents thoroughly, and also 
to assist them with suitable counsel and suggestions at every 
step of their canvass. With this assistance, the agent can 
show every person who owns stock of any kind, and who 
will give him from five to ten minutes time, that he can save 
money by buying it; and this is an agreement that nearly 
always wins. 

We unhesitatingly pronounce this the best paying book 
you can possibly secure agency for. We shall be pleased 
to have you with us if you are prepared.to give the busi- 
ness the requisite time and attention, and on receipt of Form 
99, duly filled out, together with amount for outfit ($1.50) 
we will at once equip, commission and thoroughly post you 
for the work. Your territory will be exclusive. 

Yours truly, 
N. D. THOMPSON & CO. 


G. KE. B.,. EXHIBIT 57. 2. 
St. Loutrs, Mo., June 1s, 1882. 
Mr. Samu. A. JONES. 

DEAR Str:—Your favor of the 12th instant with local 
check for $1.50 is ree’d, and we have mailed you complete 
outfit for our superb Stoek Book, as per enclosed bill. The 
small balance of 25 cents (charges for collecting check ) can 
stand until you send in your order for books. Enclosed 


find your Commission. 

As you now have a book which every farmer and stock- 
owner will be eager to possess, you will, of course, put forth 
2433 your very best efforts to secure for yourself the large profits 
which our active agents everywhere are earning by its sale. 
Pay no attention to the agents carrying the inferior Manning 
book. The book you have is larger, is better arranged and 
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has about twice as. many illustrations. Itis by the cele- 
brated Jonathan Periam and Dr. Baker of Chicago, who en- 
joy a national reputation as standard authorities on. live- 
stock. While the Manning book was really compiled by a 
country newspaper editor, who knew no more about the di- 
seases Of animals than a hog does about holiday. Do not 
advertise the other book by mentioning it in any way, unless 
you come into direct competition with it; then state the 
facts. You can easily outsell the other man at least three 
to one. : | 

First of all post yourself thoroughly by careful study of 
your Prospectus, so as to be able to describe every feature 
of your book easily and effectively. Read the two prefaces, 
the title page and the table of contents; also the sample 
pages taken from the different departments and showing the 
completeness and comprehensive scope of the book. The 
illustrations will also ée/l in showing and describing the 
book, especially those pointing out the difference between a 
good aud bad form of horse, and those showing the dif- 
ferent malpresentations. in diseases of cattle; in the ¢com- 
plete book these malpresentations are sbown in every pos- 
sible position—these in the Prospectus are on/y specimens, 
The charts for telling the ages of Horses and Cattle are also 
very effective in selling the book—study them carefally. 

To aid you in mastering the details of the business, we 
send with your outfit our manual of instructions, ‘Success 
Its principles are invaluable to every per- 


be 1 


in Canvassing. 
son engaged in selling books, and should be your guide at 
every step. Study it repeatedly and carry its precepts into 
constant practice, so far as they apply to your case. 

In arranging deliveries give yourself time to work up 
lists of some size before ordering books, as the expenses 
connected with a small delivery are always disproportionally 
great, thus reducing your net profit unnecessarily. Make 
a thorough canvass of your entire territory by precincts, 
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calling upon every farmer or stock-owner on your routes. 
Keep us posted by regular weekly reports on blanks furn- 


2437 
Awaiting same with much interest and best wishes. 


ished. 
Yours truly, 


N. D. THOMPSON & CQO. 


G. E. B., EXHIBIT 57. 3. 
: Sr. Louis, Mo., July 5th, 1882. 
Mr. 8. A. JONES. 
Dear Sir :—We are pleased to learn from your favor of 
2. 28th ult., that you have begun the canvass for our grand 
new Stock Book in earnest, and trust you will make special 

2438 effort with the work, as it will richly repay you to do. We 
will mail you circular of testimonials to-day. You will see 
they are wonderfully strong. The work is everywhere rec- 
ognized as immeasurably ahead of every other on this subject, 
both as regards completeness and thoroughness, and, also, 
adaptability to the use of the farmer and stock owner. It 
not only tells them what ought to be done, but explains 
exactly how they can do it themselves. We have no doubt 
it will save the lives of thousands of valuable animals every 
year. 

2439 Give yourself no uneasiness about our relations with the 
other firm. We will cheerfully assume all respousibility in 
the premises. Our main anxiety Is to see you push a vigorous 
and systematic canvass. Awaiting your promised reports 
with special interest, therefore, we remain, 

Truly Yours, 
N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 57..4. 
St. Louis, 7-13, 1882. 


awn 


9440 Mr. S. A. JONES. 
Dear Sir :-—Your favor of the 10th inst. with check on lo- 


cal bank for $17.35, is ree’d. After paying costs of collec- 


841 


tion, 25c., this will leave you credit of $17.10. We are 
' pleased to have your order, but find ourselves unable to re- 
call exactly what your former letter mentioned as the styles 
desired. Please make out your order upon enclosed order 
blank and return it to us carefully filled. This will ensure 
accuracy, both on your part and ours, and we will then fill 
yours promptly, after sufficient time has elapsed to collect 
your check. 

We are glad to know you intend reducing your work to 
thorough system. Push the canvass ahead with energy in 
accordance with directions previously given you, and we 
can assure you profits of the most satisfactory character. 

We hope soon to be in receipt of reports, on blanks fur- 
nished for the purpose, showing that you have been acting 
on these suggestions, aud accomplishing actual satisfactory 
results. 

Hoping to receive reply by return mail, with definite or- 
der, as above requested, we remain, 

Yours Truly, 
N. D. THOMPSON & CO. 

P. S.—You need pay no attention whatever to the game 
of bluff which we doubt not the eastern party you mention 
are playing. Push your work right ahead, and you can out- 
sell their book at least three to one. It is not worth your 
while to give two minutes thought to any representation 


they have made hitherto, or may make in future. 
N. D. T. & CO: 


G. E. B., EXHIBIT 58. 


Sr. Louis, June 4, 1880. 

Mess. Huspparp Bros. , 
GENTs :—Yours with three notes for $1000 each, and one 
for $500, dated May 15-80, and payable at 3, 12, 18 and 
24 months respectively, six per cent. interest, rec’d. With 
$500 previously allowed, they are payment in full of plates, 
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engravings, copyright and all the material that enter into the 
manufacture of the Stock Book. The reservation being that 
we control certain field, and are to get books at a certain 
rate above actual cost of manufacture. Also that we are to 
be given a legal lien on the plates, &c. 


In another envelope we send you statements and note, 
and beg to say that we have never held or withheld any 
note with intent to inconvenience or worry you, though we 
have some times done so through hurry and neglect. Such 
shall certainly not be our policy in future. We are exceed- 
ingly desirous that no jar shall occur. 

I have filed a lot of strong letters from agents with matc- 
rial for a strong circular, but Iam utterly unable to do any 
such work now, and will have to wait till I return, when | 
hope to have some mental force and physical strength. I 
have been able to do no thoughtful and little physical labor 
since you were here. Have full half a dozen projects to 
carry out that have been bearing on my mind for 6 weeks, 
and yet I have not moved an inch in any of them. The fact 
is the book has been run in a slipshod manner that I never 
intended and the wonder is that I have soldso many. I had 
1500 bound and they will last but a few days longer at 
present rate of shipment. Sales have run beyond my cal- 
culation. Have had 3 orders from canvassing agents for 100 
each, and several have ordered 50 at atime. I verily believe 
that I could have sold double the number if I had been in 
good working trim the last 8 weeks. I feel that the time 
has been half thrown away, though business has been really 
profitable. 

There are no Genl. agents but Stone and Bancroft; and 
you know the facts concerning them. I supposed, of course, 
that you notified them at once of the change. I will do so. 
Stone is at work for Keeler, Benjamin was notified that you 
had the book, and I have not since heard from hin. 
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Please write me next at Hot Springs if you wish to com* 
municate with me personally. Will try and get up the list 
of canvassing agents you wish. They are few and occupy 
very small fields and would hardly be met with before the 
regular July 5th transfer. 

Yours, 
N. D. THOMPSON. 

Fill any order made on you by our boys. 


G. E. B., EXHIBIT 59. 


Hor Sprines, June, 28, ’80. 
Mess. Husparp Bros. 

GENTS:—Yours 24th rec’d. I am decidedly in favor 
of the Hancock Biography to run in addition to that of 
Gartield, and by the same agents. In my field it will help 
greatly. The circulars of Garfield book not to hand, and 
the unbound Pros. of S. B., said to have been sent nearly 
two weeks ago, never came. Guess you neglected to send 
it. Send to St. Louis, also, all further letters. Will be 
there the 4th. Getting Mr. Lillingston interested in the 
campaign books will certainly be to their interest. He 
would do everything entirely under my direction, exactly as 
he does the Tice publications, one of which sold this year to 
the No. of nearly 40,000 copies. He simply done the me- 
chanical work, and every step is under my directions. I 
will, of course, be responsible to you for stock. 

Dr. Manning is a Kentuckian, was well, favorably and 
extensively known there as a stock man, a physician, and 
for his knowledge and local practice of veterinary surgery, 
and general practice. He wrote a good deal for news and 
agricultural papers, but he never wrote any books or 
traveled in the interest of his profession, and, hence, his 
reputation being local, there was nothing that could well be 
said, except what is contained in the descriptive circular, 
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the title page and the two prefaces. He has practice, and 
both literary and scientific ability, and it was on these that 
I employed him, believing that he would make a book that 
would greatly recommend itself. His home is in Jefferson 
Co., but he is now, and has been for some time, in New 
Mexico, diligently hunting for gold and silver mines. Don’t 
know how long he will be there—was last heard from at 
Las Vegas, which, I presume, is his headquarters. He was 
to write the entire book, but did not do so, partly on ac- 
count of his Western fever, and, hence, my calling in help, 
as you see from the preface. The plan of the books, all 
the subjects, heads and sub-heads were made out by him, so 
the whole is substantially his, though he wrote none of the 
cattle department, except the oudlines. But Periam, outside 
of veterinary practice, was the best qualified man. He hus 
been a large stock owner, trader and importer, an agricul- 
tural editor for 15 years, has written books, and is, withal, 
a practical writer with great good common sense. I would 
have used his name more prominently, only it would have 
been awkward. He had no professional title. 
Yours, 
N. D. THOMPSON. 


G. E. B., EXHIBIT 60. 
PHILADELPHIA, 10-27, 1880. 


Mess. N. D. Trompson & Co., 
St. Louris, Mo. 

GENTS :—Your favor of the 22nd, inclosing statement of 
accounts and note, are at hand, for wich accept our thanks. 
You state in this letter that you would be glad to arrange 
with us to make settlement the first day of every month» 
sending a note for the bill for the entire month preceding, 
that you will thus have a stated period at which to make 
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settlements, and will be less liable to delay than under 
present arrangements. This will suit us perfectly. 

We have no doubt, the want of a certain time at which 
to settle up has occasioned delay, delay that has been at 
times unfavorable to us, and has seemed unnecessary. We 2454 
will, therefore, understand that you will forward us a note 
on the first of the month for the preceding month’s pur- 
chases, this will not preclude our requesting a note in cause 
of large purchases during the month, which would occa- 
sionally be agreeable to us, and, of course, no detriment to 
you, and, except we ask for a note, we will rely upon your 
sending us a note on the Ist of each month. 

The number of books given to editors seems to us very 
large in proportion to the entire number sold, but we make 
the allowance without troubling you to forward us the 9455 
papers of their use. 

We are having the matter of shortage of ten books in one 
shipment looked up, and if correct, will give you credit. 

We have been somewhat disturbed by one of the largest 
binderies that do our work, sold out and for a time shut 
down, or nearly so. It was unexpected to us, and disturbed 
our work considerable. We are, however, forwarding 
Bibles quite promptly, and presume you will not be delayed 
seriously by us. 

Very Truly Yours, 2456 
HUBBARD BROS. 
WeEsT. 


G. E. B., EXHIBIT 61. 


PHILADELPHIA, 11—8, 1880. 
Mess. N. D. TuHompson & Co., 
| St. Louts, Mo. 
Gents :—Weare very sorry indeed to hear of Mr. Thomp- 
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son’s severe illness. He seems to be particularly unfortunate 
in the matter of health of late. 

Please keep us posted in reference to his condition. 

We desire to say in this connection that there is no spe- 
clal haste in the settlement of the last month’s account ; we 
would not like to have that matter annoy him. It can wait 
until he is able to give his attention to it. 

Very Respect Yours, 
HUBBARD BROS. 
WEST, 


G. kK. B., EXHIBIT 62. 
Sr. Louis, Mo., Mch. 15, 1881. 
Mess. Hupsarp Bros. 

GENTS :—Mr. Hannaford has referred to me, for answer, 
your letter concerning Bible imprint. I object to the change 
proposed. It is not distinctive, and its value as an adver- 
tisement is nothing. A good Bible assists materially - in 
making up the good will and reputation of a firm. Without 
exclusive imprint we appear as mere dealers. 

The original contract with you called especially for ex- 
clusive imprint, and the ore made two years ago, when I 
had sold a few of Jones’ Bibles, and under which I have 
since acted, calls for same thing. It presupposed, of course, 
that the title page should be well inserted, whatever the 
method of doing it. I am willing to give orders in time to 
admit of its being done, and of fair size. I don’t want to 
make any change in this. My Bible trade has never ap- 
peared as promising as now, notwithstanding the looked-for 
new translation. If the damage on that account is not much 
sreater than now seems, I ought to more than double the-sale 
of last year. Itis a valuable part of my business and gives 
character to it among country people. There is no question 
of the absolute, practical value of exclusive imprint, and 
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and hence my refusal to accept the change. It is not from 
any disposition to contrary your plans or wishes. It is 
simply a matter of business. Any arbitrary change in the 
matter, or a refusal to insert title page as formerly, would 
drive me to the sale of another edition, which I am not dis- 
posed, under ordinary conditions, to do. 

If you have a complete Pros. for **Idol Worship,’’ send 
for examination—book when ready. Jt will be some months 
before I go East. 

Resp. Yours, 
N. D. THOMPSON. 


G. E. B., EXHIBIT 638. 


Sr. Lours, Mo. Mch. 25, 1881. 
Mess. Hupsarp Bros. 

GENTs :—In reply to your favor of the 22nd inst., con- 
cerning payment for applications, we will say that you have 
twice reiterated that there is no agreement between us, and 
Mr. Ayer has once very pointedly said so, and, hence, your 
mention of provisions of ‘tagreement’’ is not clearly under- 
stood. Such arrangement, if any exists, was a provision 
made in sale of Stock Book; it was never even tacitly con- 
sented to before. In the interests of consistency, if we are 
to pay for applications, even on that book, the rate to us 
should be, not 65 per cent. but cost of manufacture, and 
10 per cent. udded for handling. We have it, however, in 
your business conduct toward us, as well as your written 
word, that no contract exists. You have and control the 
book, selling to us as any other dealers. It is, therefore, 
optional with us whether we accept these applications as 
billed, or not. The authority that there is no contract de- 
manding it, you will accept as good. It is «a matter of 
courtesy on our part. But for the present we shall simply 
decline those that are indefinite as to book, those from busi- 
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ness firms ineligible to agency, and those for books which 
we do not run. The line is clearly drawn, and it is a fair 
one. We return the two applications, and bill for correc- 
tion. If you will consult your mercantile reports you will 
find that Ewen & Small are merchants and not book agents. 

Will write you concerning the new books as soon as we 
can have time to examine them carefully. 

Resp. Yours, 


N. D. TPOMPSON & CO. 


You returned an application to us recently, billing back 
amt., with the word that the agent was crazy. It is a fair 


precedent. 


G. E. b., EXHIBIT 64. 


o 


St. Louis, Mo., 5-28, 1881. 
Mess. Hunparp Bros. 

GENTS :—Your favor 2Ist inst. should have had attention 
before this. 

Concerning Bible imprint, we will simply call vour atten- 
tion to the fact, that when we consented to drop the Jones 
Bible, and run yours at about 8 per cent. less discount from 
retail price, it was the distinct understanding that we should 
have stock with our exclusive imprint, and nothing whatever 
was said concerning the size of order—and nothing demanded 
until recently. If our Bible trade is in your judgment not 
worth a continuation of this custom, usual with everybody, 
please say so. It is a matter of business, simply, and of 


easy determination. 

As to the Stock Book, we supposed that when we con- 
tinued to sell it at usual general agent’s rates, instead of 
getting it at about cost of manufacture, not only the inter- 
est of ordinary fairness, but common courtesy, would dic- 
tate the giving exclusive imprint, without question or pro- 
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test. The orders you mention are not so trifling. They 
aggregate 190 books, and surely it is worth a little extra 
handling. We have this arrangement with two other 
Eastern publishers, and we undertake to say that if we 
should order JO books, and no more, the exclusive imprint 
would be given, and no mention made of it as a hardship or 
inconvenience. It is thus that good feeling is enlisted and 
maintained, and custom made secure. With your facilities 
and financial strength, we should think you would be quite 
willing to bind up and hold in stock for a steady customer. 
Others do that, also. And though, as I recognize, you are 
original in your method, there are still some things that the 
best of us can afford to imitate. In conclusion, please do 
not let us have to contend for these little matters of im- 
print, etc. We wish to economize time, strength and effort 
in the interest of business. ‘Time is precious, and long 
letters are an abomination. We shall indulge as seldom as 


possible. 
Yours Truly, 
N. D. THOMPSON & CO. 


G. E. B., EXHIBIT 65. 


Sr. Louis, Mo., 6—14, 1880. 
Mess. Husparp Bros. 
Gents :—Of the orders for Stock Book you are holding, 
aggregating 200, we directed that 20 be sent by express. 
§—e—lustead of 20 send forty (40) cloth by express, and 
as soon as you possibly can. We have now raised the num- 
ber to a figure that will justify you in binding with our 
exclusive imprint. Please do not neglect to do so. 
We are needing the books badly. 
Very Truly, 
N. D. THOMPSON & CO. 
We iuclose note in settlement of bills to date. It would 
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have been attended to sooner, but for the absence of the 


writer. 


G. E. B., EXHIBIT 66. 


St. Louis, 6-23, 1881. 
Mess. Hupnarp Bros. 

GENTs :—We inclose order for 250 Bibles and 200 Stock 
Book, but conditional ou our exclusive imprint being bound 
in with both. 

If you serve us promptly and satisfactorily with this, we 
will in future adopt the rule of making large orders that 
will justify you to specially bind up for us. The last two 
shipments you have sent us Bibles with Lyon’simprint. We 
do not like it, but will not now spend time in making com- 
plaint. In this order please remember to use our imprint 
only, in Bibles, Stock Book, and in al/ the Pros. 

Notice further that this order is in addztion to all the or- 
ders you are now holding for the two books named. 

Resp. Yours, 
N. D. THOMPSON & CO. 


Please mail one hundred (100) of your return envelopes. 
We use the last in hand to-day. 


G. E. B., EXHIBIT 67. 
2 
st. Louts, Serr. 10, 1881. 
Mess. Hupparp Bros. 

Gent’n :—Mr. Thompson's absence has been protracted, 
owing to his having gone to the North for his family before 
returning. We expect him back positively on the 13th 
inst. (Tuesday ) when your accounts will assuredly have his 


prompt attention. 
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Please push forward Bibles fast as possible. We have 
this week ordered 165 in addition to the 20 ordered on 3d 
inst. 

Regarding Stock Book, you may expect to hear from Mr. 
Thompson immediately on his return. 

Yours Truly, 
N. D. THOMPSON & CO. 
E. H. 


G. E. B., EXHIBIT 68. 


St. Louts, Mo., Oct. 19, 1881. 
Mess. Hupsparp Bros. 

GENTS: —We inclose order for 250 Stock Book—a No. 
on which you agreed to grant us exclusive imprint, 

We need these now, and hope you will be able to ship 
with very litile delay. They will, of course, embrace all 
the new matter, and will be billed at the advance proposed. 

We have a communication from you giving rates with 
and without the colored plates. Acting on your proposi- 
tion, we preferred the latter. You accepted our order and 
filled a part of it. Why you should have deliberately held 
the balance (dated Sept. 3d,) nearly 7 weeks, without a 
word of explanation as to your inability to fill it, or of in- 
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quiry as to whether you should fill it with the new matter, 2476 


is an exceeding surprise. It is a stroke of business for 
which we were certainly unprepared. 
We trust that such a thing was an oversight, and not de- 
liberately planned. 
Resp. Yours, 
N. D. THOMPSON & CO. 


G. E. B., EXHIBIT A. 


Articles of agreement, made this fifteenth (15) day of 
May, A. D., 1880, between A. H. Hubbard and F. W. 


es ee 
CHIL 
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Ayre, of Philadelphia, trading as Hubbard Brothers, of the 
first part, and N. D. Thompson, of St. Louis, Mo., of the 
second part, witnesseth : 

That the parties of the first part doth purchase from the 
party of the second part, the book entitled ‘*Manning’s 
Illustrated Stock Doctor and Live-Stock Encyclopedia,”’ 
including copyright, electrotype plates, original cuts, and 
stamps for bindin&, for which they pay four thousand dol- 
lars ($4,000), as follows: Five hundred cash or in stock, 
one thousand by note, payable in eight months ; one thous- 
and in twelve months, one thousand in eighteen months, and 
five hundred in twenty-four months ; said notes dating with 
this agreement. They further covenant and agree to man- 
ufacture the said Stock Book with the exclusive copyright 
and imprint of the party of the second part, upon his order 
of not less than five hundred copies at a time; and the said 
party of the second part doth agree to give such order in 
time to admit of said books being bound by Hubbard 
Brothers, after the receipt of said order or orders. And 
the said party of the second part doth agree to pay cash, 
within sixty days, for said books—the price to be paid to be 
ten per cent. ubove actual cost of manufacture, the party of 
the second part also to pay actual cost of boxing and dray- 
age—and the said second party agrees to confine his sales of 
said book to the following territory: The States of Mis- 
souri, Arkansas, Louisiana, Texas, Mississippi, Indian 
Territory, Illinois south of and including the counties of 
Henry, Bureau, La Salle, Grundy, Kankakee, also Kentucky 
and Tennessee west of the Tennessee river, also the two 
southern tiers of counties in Iowa. The parties of the first 
part agree to furnish to the party of the second part their 
books made for regular sale through and supplied to their 
branch offices, at a discount of sixty-five per cent. from re- 
tail price, with no charge for boxing or drayage, to be 
paid for by promissory note at sixty days from dates of 
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bills, and granting that the party of the second part shall 
have the exclusive right of sale of close books in Missouri 
(excepting six counties nearest Kansas City), Arkansas, 
Texas, Louisiana, Mississippi, and those parts of Kentucky 
and Tennessee west of the Tennessee river, and Illinois 
south of and including the counties of Pike, Scott, Mor- 
gan, Sangamon, Macon, Piatt, Douglas and Edgar. In 
consideration of the foregoing terms and territory, the 
party of the second part doth covenant and agree, for the 
period of two years from this date, to publish no book or 
books, except those previously published and the three 
annuals now under contract, and that he will not take for 
sule any book or books from any house except that of Hub- 
bard Brothers from this date, for the said two years, 
reserving only the right to fill such orders for trade books 
us may come incidentally, and such other books as he may 
lave pushed under eontract previous to this agreement here 
entered into. And he doth further covenant and agree, for 
the next two years, to give his time and energies (as health 
permits ), and that of his employees, largely to the vigorous 
prosecution of the sale of the subseription books of the said 
Hubbard Brothers—keeping in mind the necessity and the 
requirement of justice that the said field be thoroughly de- 
veloped, recognizing the gross injustice of holding territory 
exclusively and neglecting thorough work therein. 

The party of the second part agrees to pay for all cireu- 
lars, posters and prospectus at actual cost of nanufacture— 
the composition and electrotyping not to be computed in 
such estimate of cost. The parties of the first part agree to 
render to the parties of the second part itemized and c6rrect 
statement of all the expenses entering into the manufacture 
of the said Stock Book afore meutioned, at any time it may 
be called for by said party. 

It is mutually agreed that each party to this contract 
shall be responsible to the other in the amount of one dol- 
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9484 lar per copy on each copy of exclusive or close books sold 
in the field of the other’s territory, by the general or can- 
vassing agents of the other party—provided that this does 
not apply to the Stock Books sold by the agents of the 
party of the second part prior to July 15th, 1880, said 
agencies having been made prior to the transfer of plates. 
It is further agreed that all application for agencies on close 
or exclusive books outside of the territory of either, shall 
be referred to the party having exclusive right of sale in the 
field from which the application comes, and a charge 

2485 of fifty cents made for each application so referred. 
It is further agreed that should the party of the second 
part go out of business, or for any reason cease to prosecute 
: the sule of Manning’s Illustrated Stock Doctor and Live- 
Stock Encyclopedia, then the right of sale in his exclusive 
field shall belong to Hubbard Brothers, unless his successor 


shall prosecute the sale in like manner. 

This agreement is in pursuance and supercedure of con- 
versution and memoranda had in April between A. H. Hub- 
bard and N. D. ‘Thompson. 


9186 Witness our hands and seals 
at Philadelphia, this 
day of A. D. 1880. 


Witnéss my hand and seal 
at St. Louis, Mo., this 
: day of A. D. 1880. 


G. E. B.. EXHIBIT B. 


“ St. Louis, July 26, 1880. 
Mess. Hupparp Bros. : 
Gents:—In reply to yours 22d. The agreement on 
9487 Stock Book, as you certainly remember, and which you can 
verify by looking over correspondence, was that we should 
fill all orders for Stock Book from agents made in your 
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territory before transfer was made up tg July 15th, at which 
tinve we were to turn them over to the respective offices to 
which they belong, with a statement of territory occupied 
aud books sold. This we promptly did, and have therefore 
filled the letter of the agreement. From the time of 


transfer we never answered any correspondénce from your 


ficld on that book nor made any agents. Every letter was 
promptly sent either to you or your offices. Please rub up 
your memory on these points. Don’t see how you could so 
overlook the fact of the 15th July being the date of trans- 
fer; you will remember when you think. 

The agreement you send is generally correct, but needs 
modification in a few details. You say ‘‘you will sell no 
hook or beoks published by any other house,’’ this must be 
modified so as to permit, of course, the sale of such old 
books as we formerly pushed and for which we have de- 
mand arising from that old adg. and push. For instance 
Moody’s Sermons and Abbot’s Testament are as standard as 
bacon or corn meal, and the demand comes without ex- 
pense or detriment to other books. The agreement should 
read in a way to agree to ‘‘take in no new books after date 
of agreement.’” You will readily see the point and fair- 
ness in this. Our trade is what we call ‘*Book Stock,’’ as 
distinguished from books that we are pushing, amt, to sev- 
eral thousand dollars a year. We advertise on our bill 
heads ‘*Any book furnished, &c., which brings us a profit- 
able trade for books. Any such demand of course we will 
fill as well as every demand for books pushed or in hand 
at time of this agreement. The idea wus to take in no new 
books of other publishers. I mention this in detail that 
there may be no misunderstanding. 


Yours Truly, 
N. D. THOMPSON & CO. 
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G, E. B,. EXHIBIT C. 


St. Louis, Aug 2d, 1880. 
Mess. Hupparp Bros. 

Gents:—I enclose agreement which fazrly covers the 
ground of our-contract, and I take it that it will be accept- 
able to you, and that you will be willing to establish our 
future on it at once. Except supplying some omissions 
there are only two changes from yours. Neither of these 
violate original understanding. To say that I would do just 
so much newspaper advertising and just so much circulariz- 
ing on any book yet unpublished as some one else might 
determine on, for a wholly different field, would be to bar- 
ter away my brains and judgment and convert myself into a 
machine, which no sane man with faith in his business ca- 
pacity would do. Ask friend Ayre how he would like to 
delegate his business thinking to some one else? Put the 
question to yourself. But while not willing to do this Lam 
willing to say that on strictly subscription books, where 
there is no competition in the field, I shall do as thorough 
work as you or anybody else. And if you will just keep 
hands off and let me alone the end shall satisfy you. 

I venture that prediction. But I must do business in my 
own way. I am a flat failure unless I work on my own 
plans, and which are dictated by my own best judgment and 
knowledge of the situation. . When I do that, I succeed— 
when I modify them-to conform to the plans or suggestions 
of somebody else, I am to that extent a failure. So you will 
have to allow me the luxury of duing business in my own way, 


‘and the result will be much more satisfactory and profitable 


to youtoo. And it will bea good discipline for you. The fact 
may never have occurred to you that you are about the 
most arbitrary of mortals, and that you seem not only to want 
to do the thinking for the rest of mankind but to control 
their actions—but it is patent, amd the want of confidence 
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thus shown in the ability of others is, to say the least, un- 
complimentary. 

The change from your version of the agreement involves 
the filling orders for any trade books or of the books for 
which trade was worked up at time of ouragreement. You 
ure bound to know that I did imply in that transaction the 
utter throwing away of all this business—at least half of the 
good will of my business. To suppose so is to believe me 
an arrant fool. Without advertising a dollar, or sending out 
a circular further, it will be worth much more than the 
entire amt. agreed on for the Stock Book. It dont take a 
second thought to know it and who will it hurt? Plainly 
nobody. There is an old minister in Montana Territory 
who for four years has sold for me several hundred copies 
Cobbins’ Child’s Commentator per year, and is still at work. 


Would you say throw these orders away? It is out of my- 


field for you, and can do no harm to your interest, yet it 
illustrates exactly the question at issue, there can he 
no oceasion for further illustration or discussion. _ Hope 
you will sign the agreement and return at once, and be 
satisfied with it. 
Respectfully Yours, 
N. D. THOMPSON. 


C. E. B., EXHIBIT D. 


Hot Sprines, June, 20-80. 
Mess. Hupparp Bros. 

Gents :—After asking you to excuse my writing this in 
pencil, I will answer your favor of the 17th inst. ree’d. Our 
field is not a good one for the Garfield book but it will sell, 
and especially as there is to be no limit to territory. But 
don’t issue circulars in our name till you hear from me 
again. I want to hear from our Mr. Lillingston, who man- 
ages the publication and sole sale under my direction of the 
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Tice annual publications. These books have their sale from 
Ist Dec. to May, and so from June till Nov. he is almost 
wholly without employment. He has some money and is 
ambitious to make more. I believe I will give him a 3 
interest in this book and let him put in his entire time on it 
from now till Nov. It will be the best for its sale as I shall 
direct everything. In case he takes hold I will sell it in the 
name of say G. H. Lillingston & Co., Cor. 6th & Pine Sts. 
Think there is no question that he will bite eagerly. What 
is to be the price? It will of course give a sketch of Arthur, 
will it not? 

Our folks in St. Louis filled your Cincinnati order. Re. 
port of Stock there gives much more then I supposed. If 
you bind up any books for us, or make any cases, please do 
not forget to use the foot of the back stamp, -‘*N. D. 
Thompson & Co.,’’ sent separate, with the dies. Of 
course, you will not forget to adhere to the clause 
in our agreement to give exclusive imprint and copy- 
right certificate, but I will order in good time for 
you to prepare all these, so that it will hardly be 
necessary to do anything towards it till you get my order. 

But further concerning the Garfield book: I will supply 
at 60 per cent. off, any Gen’l. agent in St. Louis who may 
want to take hold, but I don’t know of any except perhaps 
Waldron. Bryan is entirely out of the business of publish- 
ing or selling books, and has gone actively into other busi- 
ness, as he suys ‘*‘ if less honorable more lucrative.’’ He 
was not suited to the business and half the time did about 
nothing, while making an occasional good hit. I am grate- 
ful to you for your interest in my pursuit of health. But 
as to my coming here you will see that doctors disagree and 
the result is the best test. Before leaving home, I was not 
only dreadfully weak and so thin as to cast only an indiffer- 
ent shadow, but inthe sciatic nerves of both sides, but es- 
pecially my right, I had occasional pains (and they ran pretty 


close together) that for weeks nearly crazed me. Withal 
for seven weeks I was utterly unable to sleep at night with- 
out the use of opiates. The doctors said it was all from the 950] 
want of nervous force which I could only acquire by getting 
away from business but I was compelled to prop up till I 
could so shape things as to permit my going without injury 
tu business. Now astothe result: The lst day I came I was 
able to leave off the opiate and my disposition to sleep and eat 
became astonishing. I indulged them both to the full ex- 
tent of my feelings with no inconvenience from it. I am 
now utterly free from pain, eat and sleep well all the time, 
have gained both strength and flesh, feel buoyant, and my 
physician here, who by the way is a most efficient one, says: 2502 
I will goaway from here in two more weeks, the best ‘‘walk- 
ing advertisement’? of Hot Springs it has had during the 
year. So the purpose is to fight it out on this line till about 
the 4th of July, when I hope to return to home and business 
with good health and redoubled energy. Thespecial object 
that led me here was to get rid of those pains in my muscles 
that partook of the nature of neuralgia—nothing like rheu- 
matism—and they were disposed of speedily. The electri- 
cal property of the water seems to exhilarate me in all res- 
pects. The splendid rest that I am taking is another potent 2503 


influence. 
Yours truly, | 
N. D. THOMPSON. 


G. E. B., EXHIBIT E. 


PHILADELPHIA, Aug. 16, 1880. 
W. S. Bryan, Esq., St. Louts, Mo. 

DEAR Srr:—Your favor of the 12th is received. In our 
judgment it would be vastly better for you to pay $2.50 for 
Pros. book than to get the Nationals for nothing. It does 
not seem to us that you are prepared to enter into that sys— 9594 
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tem of deception and cheat which is practiced by that con- 
cern that misrepresent every book they sell, and their 
circulars and plan of selling is completely saturated with 
that system of deception. We will furnish you 50 Pros. 
books, better than the Nationals, at $1.50 each. We mail 
you one to day to show you exactly what they are, we use 
them in large numbers. Our prices you will find are lower 
than the National Pub. Co.’s new line, which is simply their 
old line with a few more steel plates, our line at lower 
2909 prices than their new line, are decidedly superior books. 
We dislike exceedingly to be put in competition with the 
Nat. Pub. Co., and are very ready to say that if it is a 
matter of rates without a fair consideration for the superior 
quality of our goods, we decline to be put in competition 
with them, upon the ground that no firm doing an honest 
business and making goods according to sample can afford 
to compete with concerns who make a regular business of 
misrepresentation. We should be glad to have whatever 
trade you have in Bibles, and are perfectly sure that we can 
20060 satisfy you better than you can be satisfied elsewhere, simply 
because we have the best profit, the best arranged subscrip- 
tion Bible that is made in this country. Awaiting your 
further favors, we remain. 
Very Truly Yours, 
HUBBARD BROS. 
West. 


G. E. B.. EXHIBIT F. 


PHILADELPHIA, 8-6, 1880. 
Mr. N. D. TuHompson. ‘ 
9507 You seem to think you are at liberty to rain abuse upon 
me in every letter you write. : 
I will do no more business with you on the Stock Book 
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till there can be a basis duly agreed to and signed, and an 
agreement assuring me of respectful correspondence. 


A. H. HUBBARD. 


G. E. B., EXHIBIT G. 


PHILADELPHIA, Aug. 28, 1880. 
Mess. N. D. Toompson & Co, 
: Str. Louis, Mo. 


GeENTs :—Your reply to ours of Aug. 19th is at hand. I 2508 


have spoken with Mr. Ayer in reference to the case between 


us, and he is of a similar opinion with myself. 


In reference to the difficulty, I see no way how the settle- 
ment of the matter, other than for you to come to Phila., 
or to sign the agreement as sent you. If you cannot come, 
and wish to make the change in the contract us sent you by 
me, indicating what clauses you wish changed, and writing 
out clearly and briefly what you desire inserted in the place 
of what is already there, I will look the matter over and 
decide. I have not read the draft you sent, neither do I 
expect to. 

You state in this letter that you do not ask concessions, 
and yet your request of change from the original agree- 
ment are nothing more nor less than very important con- 
cessions, when our interests are considered. For my own 
part, I feel very indifferent to whether the contract is ever 
entered into now or not. : 

But one thing, that if it is made at all, our rights and 
our interests must be considered as of equal importance and 


dignity to your own. 
Respect. Yours, 


’ A. H. HUBBARD. 
WEsT. 
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PHILADELPHIA, 11-16, 1&80O. 


Mess. N. D. THompson & Co., 
St. Louis, Mo. 

GeEnNTs :—Your favor of the 12th, inclosing orders for 
S. B. and Bibles is at hand. We expect to ship the Bible 

2511 orders complete this week, without fail. We are preparing 
for a large demand for Bibles; please send in your orders 
in good season. 

We telegraph you the only way that we see to oblige you 
in the matter of the 5. B., pending the adjustment of the 
matter. 

We regret to hear of Mr. Thompson’s continued illness, 
and that he is not expected to be able to attend to business 
for some weeks to come 

Very Truly Yours, 
HUBBARD BROS. 
WEST. 


G. E. B., EXHIBIT I. 


PHILADA., Pa., 15 Nov., 1880. 
N. D. Tuomeson & Co., 
520 Ping, St Louis. 
Pending final adjustment, cannot ship Stock Book except 
at sixty-five off, sixty day note. Shall we ship? 


HUBBARD BROS. 


G. E. B., EXHIBIT J. 


: PHILADELPHIA, 3-8, 1881. 
2018 Mess. N. D. Tompson & Co., 
str. Louis, Mo. 
Your favor of 5th, in reference to the Bi. Pros. 
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books, is at hand, and we inclose you our shipper’s reply to 
the same; we think it will make the matter clear to you. 
As regards sending a copy of ‘Idol Worship,’’ the book 
will not be ready for some little time yet. Pros. books are 
just-now ready. We trust it will be possible for Mr. 
Thompson to come East and definitely settle the matter 
between us by the time this book is ready. 2514 
Mr. Phillips is not one of our agents direct, but an agent 
of an excellent customer of ours, and, of course, did not 
know much about our business, branches, etc. We appre- 
ciate your disposition to oblige us in the matter, and regret 
the hitches that occurred because of their delaying Mr. 
Phillips. Accept our thanks for the accomodation. 
Very Respect. Yours, 
HUBBARD BROs. 
West. 


G. E. B., EXHIBIT K. 2515 


PHILADELPHIA, 188 
N. D. Tompson, Esq., 
St. Louis, Mo. 

Dear Sirn:—Your esteemed favor of the 4th is just at 
hand. 

We are glad to know that you are getting about, and with 
so fine prospects and so much evident enthusiasm with which 
to enter upon active business push again. 

We note what you say in reference to False Gods, and 
have been holding that territory undecided in anticipation of 2516 
your visit here to definitely arrange all the matters unsettled 
between us. 

The book gives evidence of great salability, and as the 
subject is entirely new, has not been touched and is crowded 
full of fascination and genuine value, and as it is suscepti- 
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bleof very profuse illustration of a very telling character, we 
think the sale is certain. 

How soon may we anticipate your visit east? It is a 
matter of very considerable interest specially in connection 
with the sale of the False Gods book. 


Very Truly Yours, 


HUBBARD BROS. 
WeEsT. 


G. E. B., EXHIBIT L. 


WeEBSTER GrRovE, Mo., Mch. 4, 1881. 
Mess. Hupparp bros. 

Gents :—I have for a few days been in possession of 
circulars of ‘*False Gods,’’ but before deciding as_ to 
running it, would like to see Prospectus, and if ready, the 
completed book. Please send by mail at once. With book 
in hand, I think I can form a very accurate judgment as to 
its salability, and that will determine my action. Have a 
splendid force in the office now, and are in specially good 
condition to push into large sale any book that has go in it. 
Presume you xre willing to keep this field intact till I can 
have a chance to make an intelligent decision. 

I visited my office for an hour this week, after an absence 
of more than four (4) months. As soon as the weather is 
agreeable, I shall spend a few hours each day there till my 
strength will permit regular work. My help there is effi- 
cient, but I feel that it needs the executive force and direc- 
tion that I can give it. With that added, I feel very 
sanguine of effective profitable work for this year and on for 
the future. At the time I was stricken down, I felt that I 
had before me the grandest possibilities ever before in my 
reach, but they were only half realized in my absence. The 
year 1880 was, however, much the most profitable I have 
ever had, and ‘81 is thus far coming up superbly. 
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I feel in most excellent health, but that vexatious surgi- 
cal operation in my abdomen kept me on my back so long— 2520 
twice opening after seeming to be closed permunently—that 
my strength and flesh were all gone. But I now weigh five 
pounds more than for years, and the M. D.’s predict better 
than usual health for the future. Am only waiting for the 
wound to thoroughly solidify before engaging in active, 
steady work. I shall go into it with quite the usual amt. 
of hope and confidence. 

Very Truly, 
N. D. THOMPSON. 


G. E. B., EXHIBT M. : 2521 


PHILADELPHIA, llth Mo. 7th. 
Mess. N. D. THompson & Co. 
Sr. Lours, Mo. 

GENTsS:—We find that you are selling S. B. outside 
of the field in which you were to sell the book. Now 
our understanding of the matter is just this, when you de- 
clined to perfect a contract on the Stock Book and the whole 
thing went by the board, we gave you permission to sell the 
book in the field that had been marked out, and informed 
you that we should not hold the sale of the book exclusive’ 2522 
to you. We gave you no permission to sell the book out- 
side of that field, and as you would not agree to push the 
hook, we declined to give you the exclusive sale in that field. 
Now we find that you are seeking trade on the book evidently 
wherever you can get it, at least we have knowledge of your 
supplying some of our agents outside of your field, and we 
desire to have the matter rectified. If it is your determina- 
tion to sell the book anywhere and everywhere, then we 
shall either discontinue supply absolutely or shall advance 
the price ef the book so as to recompense ourselves for the 2523 
injury you thereby do us. We have this morning a card 
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written by D. C. Landis, an agent in Jackson county, Kansas, 
to whom we have furnished outfit but a short time since and 
had a letter from an agent inthe Kansas City field to whom 
you had supplied a considerable number of Stock Books. 
We have had complaints of several instances of your selling 


this book and seeking trade outside the field in which you 


should work. We have not urged you to push the sale of 
this book even in the tield marked out for you to sell in. 
We have simply left you todo what seemed to your interest. 
We have sought trade in the field in accordance with our as- 
surance to you that we would not hold the territory exclu- 
sive to you. Our doing trade in that field does not justify 
you in seeking trade outside that field, but the matter must 
be rectified at once. We trust that the cases of going be- 
yond the bounds have been more the result of oversight than 
intention, and should like if you would write our Kansas City 
office in these. cases, and assurances that there will be no oc- 
casion in future for complaint of this sort. 

We wrote you some time since respecting a case of this 
kind, but we believe we received no reply to it. Let us as- 
sure you that we shall expect action in this matter now, or 
we must take some definite action ourselves, as we are under 
obligations to our branches to protect them in their territory, 
and as you Know it is our intention to carry out such agree- 
ment even though it requires very positive measures. 

Yours truly, 
HUBBARD BROS. 
Ww. 


G. E. B., EXHIBIT N. 


| PHILADELPHIA, May 14th, 1880. 
Messrs. N. D. THompson & Co., : 
St. Louis, Mo. 
GENTLEMEN :—Your favor of the 12th is at hand. Re- 
garding settlement for ‘‘Stock Book’’ plates, we cannot 
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send you notes until we can examine the plates, which will 
inake a few days’ delay; we will endeavor to give it as 
prompt attention as possible. We ure very sorry to hear of 
your extreme illness, and fully believe that the only remedy in 
your case, as it has been in ours, is rest from the cares of 2527 
business. We are rather pleased to hear that you have 
had a taste of the experience in manufacturing, which will 
give you a lively sympathy with us. It has frequently been 
thr cause of delay in stock because we were unwilling to 
use an inferior paper. We find it necessary not only to 
order from good parties, but to stipulate very imperatively 
as to quality, surface, etc., and give paper makers elearly 
to understand that we shall insist on quality being as agreed. 
We hope to make a decided improvement in several respects 
in edition of this book that we are now getting up. We are 2528 
very glad to hear that you have so good prospects of early 
closing out the edition of two thousand you have printed. 
Regarding our plan for selling Bibles, we use circular 
headed, **Will you sell our Bibles?’’ sending it to every 
agent who applies for circulars of any book, and we en- 
deavor to get the sample pages as put up, complete with 
instructions how tu use, into the hands of every agent who 
takes an outfit; it is the book agent who sells the Bibles, 
and rarely ever a party secured directly for the Bibles. If 
you will study our circular, How to use Bible sample 2529 
pages, we think you will clearly understand our plan of 
pushing Bibles. Regarding new book, The Gold and Silver 
Fields, books decided upon and in process of manufacture. 
We expect to issue it in July, that is, get out Prospectus 
books, and get out complete books in August. From pres- 
ent indications there will be, this summer, an immense rush 
iuto the New Gunnison country, besides large numbers of 
gold seekers into other regions of the same great gold belt. 
We believe that Colorado and adjvining territory will soon 
far excel California in gold production, and will excite the 2530 
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intense interest throughout the whole East, being so much 
nearer home and more ready of access. It seems to us that 
the book cannot fail of proving an exceedingly popular one. 
We shall do our utmost to make it attractive, full of faci- 
nation, in every respect possible. Any ideas you can favor 
us with respecting it, would be very thankfully received and 
carefully considered. 
Very Respect. Yours, 
HUBBARD BROS. 
2531 WEsT. 


G. E. B., EXHIBIT O. 


PHILADELPHIA, 11-12, 1880. 
Mess. N. D. Tuomrson & Co., 
St. Louis, Mo. 

Gents :—Your favor of the 8th, ordering 100 cloth S. 
D., is at hand. 

In reply to which, allow us to say we cannot, of course, 
ship these books until some definite understanding is arrived 
at between us, relative to business on this S. D. We pre- 

2532 sume, had Mr. Thompson been well, this order would not 
have been forwarded, as he is, of course, aware of the uv- 
settled condition of this business between us. 

When you write again, please inform us how Mr. Thomp- 


son is. 
Very Truly Yours, 


HUBBARD BROS. 
WeEsT. 


G. E. B., EXHIBIT P. 


PHILADELPHIA, Aug. 19, 1880. 


25353 N. D. THompson, Esq., 
Sr. Louis, Mo. 
Dear Siz :—Your favor of the 17th is athand. You are 
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at liberty to state, as fully as you desire, to F. W. Ayer, 
your grievances, and put the whole matter before him, and 
I will submit the matter, so far us I am concerned, to him, 
tf he will undertake to settle the business. 
Yours Truly, 
A. H. HUBBARD. 
Ww. 


I have not complained of any grievance. It is you who 9536 
are doing that, and it is you who proposed Mr. Ayer’s arbi- 
tration. I should not have thought him necessary in the 
matter of settlement, if you had not refused personally any 
further negotiations. As I cannot come to Phila., I thought 
it essential that it should be settled at once, but for which I 
should not be willing to disturb Mr. Ayer. Please speak to 
him, and ask if he is willing to negotiate a settlement. I 
repeat what I have ail the time said, that I am ready to 
euter into permanent articles of agreement, based on orig- 
inal understanding. There is not a shadow of excuse for 2537 
delay. I ask no concession, and no alteration except such 
as to make practical the provisions of the agreement, ac- 
cording#to a sensible interpretation. 

Resp. Yours, 
N. D. THOMPSON. 


G. E. B., EXHIBIT Q. 


PHILADELPHIA, 12—23, 1880. 
Mess. N. D. THompson & Co., 
Str. Lowurs, Mo. 

Gents :—Your favor of the 20th, inclosing-draft for $1,- 2538 
527.38, is at hand, for which accept our thanks. 

You misjudge us in your criticisms upon our request for 
settlement of the account. -There was a definite agreement 
made that a note should be sent us on the Ist of each month 
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for the bills of the previous month. We have had a good 

deal of trouble to get Mr. Thompson to attend to the mat- 

ter and forward us settlements promptly; we have been 

disposed to attribute it to indisposition and to a pressure of 

other cares, which occasion him to delay it. We feel that 

there was no reason for so much delay in this case, and we 

were very lenient in the matter. We must congratulate Mr. 

Heifenstein upon such a smooth business experience of 40 
years, as he assures us he has had. 

Very Respect. Yours, 
HUBBARD BROS. 
WeEsT. 

P. S.—Our fears, so far as expressed, refer to Mr. 

Thompson’s health ; we urge to know particulars about it ; 

would be very much gratified if we could get fuller infor- 


2540 mation in reference to his illness and prospects of recovery. 


Ma. DB. 
ws 


G. E. B., EXHIBIT R. 


PHILADELPHIA, 4-16-80. 
FRIEND THOMPSON. 

Your favor of the 5th came duly to hand and we have 
delayed reply somewhat in order to give the matter mature 
consideration. 

Ist. You state the $500 matter was settled at the break- 
fast table. In reply you possibly thought so, but I did not con- 
sent to it then but said regarding it, let that rest till we con- 
sider the other points at issue, and my reasons were that if 


we could meet on the other points, of which the main one 
was the territory, I would yield the $500 question, and henee 
my statement in my last letter was perfectly correct, and 
your yielding the points of territory lines was my chief 
reason for granting the $500 difference. 
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2d. Regarding agents at work, you stated plainly in your 
office before I went South, that you would turn over all 
agents outside of lines you then proposed, and we should 2542 
allow you the 50 ceuts each for all applications, and when I 
proposed that lines be same as on our books, which lines are 
clearly stated in the agreement proposed, you might hold 
the agents in the additional field thus conceded us. 

3d. You say the clause 1-3 Ind., Ky. and Tenn., is not 
stricken out in your copy. Well, you simply overlooked 
doing it, and the clause last written, 7. e., written while we 
were on the cars, annuls that one or it means nothing at all. 
It is as follows: The field on Stock Book to be sameas on 
Hubbard Bros. books, except the six counties in Mo., ad- 2543 
jacent to Kansas City. There can be no question of the 
meaning of this last clause, and while you may not have 
clearly gathered that this concession was our main reason for 
yielding the $500 question, yet I will take my oath to the 
fact if you wish it. 

4th. Regarding circular plates, you gave me the impres- 
sion, or at least did not inform me you had no-plates, when 
I stipulated that circular plates, book dies, etc., should go 
to us with the plates of the book. Not till after the agree- 
ment was signed, if [remember aright, andI think we would 2544 
be entitled to them. Under the same agreement, I should 
feel bound to supply them. As we are not at all disposed to 
erowd we are not disposed to insist on this, but leave the 
matter to your judgment of right. 

5th. Regarding Kansas and Nebraska for Prothero on 
Stanley, we do not feel it to be any adequate offset for the 
territory you wish relinquished on Stock Book. The field 
in Ia., Ill. and Ind., is valuable to us because our Cincinnati 
and Chicago offices work up the material there in their regu- 
lar work, and it is for this very reason that I so much desire 2945 
to have territory lines alike on all the books. 
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Now, friend Thompson, we are not disposed to crowd at 
all, but we make, a definite agreement and one extremely lib- 
eral to you, and we see no reason why we should give away 
valuable considerations therein. We think you made much 
the sharpest bargain, and in fact feel that you generally do. 
Your fine success in business shows that you look well to 
your own side in bargains. 

To show you some of the considerations that tended to 
deter us from making the agreement, I may just state that 
we were already in consultation with an experienced cattle, 
a general stock man, and excellent writer, large owner of 
cattle, thoroughly posted in the whole business, and who 
applied to us to publish a Stock Book of which he has a 
considerable portion prepared and he would complete it in 
short order if we would say the word, and I am perfeetly 
sure I could make a book of one thousand pages to sell at 
$3.75 at a cost of not exceeding $3,000, and I know where 


I could put my hands on } of the cuts needed in a weeks 


7 time and at trifling cost. 


Again, I have a cousin who has been doing splendid at ap- 
pointing agents, is full of enthusiasm, 22 years old, can 
command $10,000 if needed in his own right, and he is very 
uuxious to take charge of a branch for usat St. Louis. He 
was exceedingly disappointed when I told him of the agree- 
ment with you. Yet I felt disposed to close with you as I 
did. I would not have yielded that $500 except upon your 
conceding territory I felt that we gave you a big price and 
a splendid bargain by giving you all the plates cost you, and 
yet a big and valuable field for the sale, supplying the books 
virtually at cost of production, the 10 per vent will nearly 
pay cost of clerk hire, ete., for the manufacturing. No, we 
‘amnot consider a surrender of territory without considera 
tion, but we will be entirely reasonable if we can arrange 
any to meet you for fair consideration, though we greatly 


desire territory lines same all round ’ 
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We think it much the better plan to carry out contract as 
made. Hope you can see it best to telegraph us all O. K., 
and hasten the Pros. books we requested sent that we may 
get to work among colleges. 

Yours Very Truly, 
A. H. HUBBARD. 


G. E. B., EXHIBIT S 


St. Lours, April 13, 1880. 
Mr. Hupparp. 

Dear Sir:—I have been sick for a week, and to-day am 
in the office for only a short time—where I find your favor 
of the 10th. I shall be compelled to be on the dry docks 
for repairs for a few days to come. 

As to the matter of territory, we got different impressions 
of some of the details in that hasty breakfast-tunnel-bridge 
agreement. The particular point that I had fixed in my 
mind as allowing no alteration was the fact that I had to 
protect the work so well begun in Southern lowa and Cen- 
tral Ll., and that for the surrender of Kaus. and Nebr. 
1 was to have some compensation by way of further eastern 
limits. There was not the least necessity of my selling the 
book at all, I had already demonstrated to my satisfaction 
both the salability of the book, and the ease with which 
agents of superior ability could be procured on it. Then 
why cut myself-off so measurably from its sale? This I 
thought I was guarding, and I did not know you had added 
that final paragraph containing it, but as I befpre said 
thought it was a record of the lien feature—i: ni writ- 
ten while that was under mention. 

But I don’t feel to-day like going into el: stunsbne explana- 
tions, or making a detailed agreement. I propose turning 


-Prothero’s work over to you on Stanley because of the mis- 


understanding, and it ought to be sufficient—in such case I 
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2552 reserved the privilege of working out my agencies there— 
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your only anxiety while here, concerning territory, seemed 
to me to be to satisfy Keeler, and you made the suggestion 
that my particular requisition be made on Chicago field. 
But here is what Iam willing to do—Give you Stanley trade 
by Prothero in Kans., and Nebr., take as my territory on 
Stock Book two tiers of cos. in S. lowa, instead of three; 
make Henry, Bureau, La Salle, Grundy and Kankakee co.’s 
in Iii. my north boundary and to include them in my field. 
Give you all Ind., instead of 2-3 of it; make the boundary 
in Ky., the Louisville and Nashville R. R.; in Tenn., the 
Nashvilleand Montgomery R. R.; give you all Ala., instead 
of 1-2 as at first proposed, giving you a big and valuable 
field for Atlanta office, my unbroken States being Mo., 
Ark., Texas, La., Miss.; and Ind. Ty. I to work out the 
few agencies made outside of this field previous to your 
agreement to above-—but to give exact statement of location 
of such agencies. Except in a single case, I have never 
given out over 2 or 3 nrs. to any agent, and generally one. 
The applications were what I proposed turning over. In 
this I leave no room for further concession, and rather than 
make it, it would suit. me better to forego the whole thing, 
and if you see it best to your interest to do the latter tele- 
graph me and there will be no hard feelings in the matter. 
I can clear the full $4000 in Kansas and Nebr. alone be- 
fore the holidays. There is no question about it. In three 
counties in IIl., my agents have sold books already that will 
pay me every cent of $500 profit, and they are not near 
complete. This will give you some idea of the value of 
territory on that book when it is properly worked—and the 
value of the field surrendered in the two States above named. 
The fact is the book is timely and of a design that takes. 
I never felt that I was driving any close bargin with you, 
but was actuated Ist, by the knowledge of the difficulty in 
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working distant territory, and 2nd by the desire to give at- 
tention for a while to selling rather than making books— 
believing that in that way I could reduce the business of 
handling agents to a better degree of perfection. In conclu- 
sion I will say, on receipt of this telegraph your acceptance 
or rejection of these. points. If accepted then make a de- 
tailed memorandum of agreement in accerdance therewith, 
and send it on. There is no occasion for further delay 
either way. 

I neglected to say that I am out of Pros., and it will be 
Thursday the 15th before binders can furnish them. Presume 
I will hear from you by telegraph on that day. | 

I must say that while in your favor of the 10th, you were 
more tenacious of points than you ought to have been, the 
tone was so courteous as to rob it of harshness, and being 
physically under the weather just now, I felt somewhat re- 
lieved thereat. I await your answer and remain 

Your Very Truly, 
N. D. THOMPSON. 


G. E. B., EXHIBIT T. 


PHILADELPHIA, 4-16-80. 

Friend THompson :—We have every desire to settle this 
matter pleasantly and have no disposition to get into a heat 
over it, but the trouble is you want the penny and the cake 
both. We made a contract and both signed it after read- 
ing it over together and the last clause over our signatures 
was that which decided me to pay you the $4,000. I be- 
lieve the territory, 1-3 Ind, a portion of central Ky., Miss. 
and three tiers of counties in Ia., and central Ill., is well 
worth the $500. I yielded the $500, because of its 
commission to us and made my meaning clear as the noon- 
dxy sun in that last clause, pressiug home several times the 
ralue to us of having the field unbroken, to work from the 
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branches to advantage. If you did not understand it you 
should not blame me, nor can you reasonably decline to 
stand to your contract. Again you err, in persisting In 
2559 agreeing only to turn over the applications outside. You 
might hang on to a sight of territory aside from what you ) 
tlready ask. This matter was not mentioned in contract- ° | 
ing. I had no idea of the question, and inasmuch as you 
proposed that you would do it in ail applications, including | 
agents at work, 50 for outside territory you asked, and I 
said towards the last, you yield us the territory lines the 
same as on H. Bros. books and we will let you work the 
agents in the field thus conceded. We have made our cal- 
culations, informed our managers, commenced preparations 
9560 for putting the book to moving, and we should feel serious- 
ly damaged by a breach of the contract made and signed. 
You made the mistake and you should certainly stand to 
the matter in good faith. 
If you want that territory more than the $500, then yield 
up the penny; if you want the penny then yield up the 


cake. 
i If we must get $4,000 out of those plates and make any- 
4; thing besides, we must have territory in which to do it, and 
you should not assume that this right under the contract is 


956] Of no importance to us, 
Now, we are willing to allow you, out of this $500, $150 
for your concession of Kan., and Neb., on Stanley and the 
three tiers of counties in In., 1-3 Ind., &ec., and if you 
| throw off $350 of that $500 we will yield you the territory 
us you name it. In this letter of the 13th, although your de- 
mand for Ill. field -is exceedingly objectionable taking all 
the State nearly. ‘ 
Now friend Thompson, we went there at our expense to 
buy the plates. “We made a bargain and a royal good one 
25962 for you. You virtually proposed to sell us a duplicate set 
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of plates for 2-3 the cost,and we gave you a better bar- 
gain. Now you say you did not understand that import- 
aunt clause, and therefore demand of us the cancellation 
ulmost without consideration. 

You must see that we cannot be expected to yield such a 
thing. It is not stubborness at all, but simply our clear 
right under the agreement, which was clear and exceedingly 
favorable to you. 

We do not look upon this book as any such bonanza as 
you in your enthusiasm seem to regard it, but we have a 
place for it. We do not wish to enter the field as compet- 
itors with so good a friend and customer, we have pronrised 
ovr men the book and cannot relinquish it without loss. 

Finally, if you will compromise by allowing us $200 or 
the territory as before proposed, except Miss., we will do that 
but otherwise we deem further writing useless, and that you 
should come here and by a personal interview settle the mat- 
ter. It would be very unfair to treat us otherwise surely. 

$250 is not a great deal, but it is so much upon an al- 
ready large sum to get out of a greatly diminished field, and 
is certainly a most generous proposition on our part after 
our expense and time of trip and considering it as result of 
your mistake. We want to get to work and ask that you 
telegraph the acceptance of either plan that suits you best. 
Please exercise your most compromising spirit and you will 


oblige. 
Yours Sincerely, 


A. H. HUBBARD. 


G. E. B., EXHIBIT U. 


St. Louis. Mo., April 19, 1880. 
Hivupparp Bros. 723 Chestnut, Pha. 
Your compromise declined. With the Iowa and IIIs. Terri- 
tory conceded to us, and the right to work out agencies 
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elsewhere made, I will relinquish the territory east of Ten- 
nessee river. Let your answer be yes or no. Will not 
discuss the matter further. Mississippi is not in contro- 
versy. It was always ours. Prospectus ready to ship, but 
accept or reject this as your interest dictates. 


N. D. THOMPSON & CO. 


2566 G. E. B., EXHIBIT V. 
PHILADELPHIA, Pa., April 20, 1880. 
N. D. THompson & Co., 520 Pine St. 
Relinquish agencies outside disputed territory and we 
yield. Express Prospectus, also circular cuts. 


HUBBARD BROS. 


G. k. B., EXHIBIT -W. 


St. Louts, Mo., 4—20, 1880. 
Hussarp Bros. No. 723 Chest., Phila. 
Will fill orders and ‘subscriptions taken to fifteenth July, 
2567 then turn over agencies. This is my last communication. 


Shall I send Prospectus. 


| N. D. THOMPSON. 


G. EE. B., EXHIBIT X. 


PHILADELPHIA, Pa., April 20, 1880. 
N. D. THompson, 
920 Pine St., St. L. 


Yes, hasten Prospectus and cuts. 


HUBBARD BROS. 
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iol 
G. E. B., EXHIBIT Y. 


St. Louis, April 22, 1880. 
Mr. Husparp. 

Dear Sir: We were not able to get the Pros. off till to- 
day. They go by Adams Express, together with the ‘‘cuts’’ 
that enter into poster and darge circular. Have no_ plates. 
Not remembering whether you have copy of poster, I mail 
you one. I have hada few Pros. bound with one outside cloth 
and one leather, and send you one in lat. It is more hand- 
some than the full leather, but Iam afraid it will be the 
means of the sale of a larger proportion of cloth. With the 
leather Pros. our agents have sold full half leather styies. 

There was one oversight 1 made which I am sorry for. As 
I told you, I have not been able to be at the office but little 
for sometime, and in ny absence the change intitle page 
was not made, and when I[ learned of the oversight to-day it 
was too late tocorrect it. It will take buta few hours for 
you to set up, print and insert. 

I have hada painful and prolonged case of general debility 
that has almost discouraged me, but I feel better to-day and 
um hopeful of being in good working trim in a few days. If 
crops are good generally this year I anticipate a grand busi- 
ness this fall. 

I should have said that my name is taken off the hack 
stamp in your Pros. and the ornament ts in right place. 

Pros. sent to Protherov, Keeler, Beach and Springfield. I 
will bill to you as near actual cost as I can figure it out. 

Bancroft wants 1000 terms circulars, 2000 12 Reasons, 
2000 Descriptive illustrated. Poster to him seems to have 
miscarried, as he inquired if we had one, but did not order. 
Guess you had as well print 2000 forhim. He is to pay 
cost. I will ship the 20 Pros., no profit on them. 


Will write you to-morrow and send estimates. 
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Modify prices for Bancroft as per inclosed. See that the 
Premium clause is cancelled. 
Yours Very Truly, 


N. D. THOMPSON. 


In one box is St. Louis directory for Mr. Ayer. 


G. EK. B., EXHIBIT Z. 


May 1. 
Mess. Hupparp Bros. 
2572 36 La Salle St. Chicago. 

Dear Sir: In regard to Stock B. field, we have to say 
that in arranging with Thompson & Co. for the plates, we 
were under the necessity of giving him a larger field. It 
takes in two (2) tiers of co’sin Southern Iowa and a large 
portion of Central IIl., the exact boundary we will give you 
us soon as possible. 

We have made our arrangements for the ‘*Mining Book’’ 
und expect to have it out during the summer. 

Give us please any suggestions in reference to it you may 

2573 have. 
Yours, &C.., 
HUBBARD BROS. 
Pr. STURGEON. 


G. E. B., EXHIBIT A.. 1. 


PHILADELPHIA, June 10, 1881. 
Mess. N. D: Tnomrson & Co. 
St. Lovis, Mo. 
Gents: We regard our position respecting Bible imprints 
us entirely correct and do not see any reason to change 
9574 therefrom. The agreement on S. B. was clear that you 
should order any quantities that would warrant the binding 
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of your imprint; of course the general agreement was not 
carried outand fell through entirely, but we see noreason to 
change this item and must expect that you will order in 
quantity and in time to allow the binding with your imprint. 
We cannot, in the rush of business, now continue to cancel 
title pages and insert others as is necessary in filling small 
orders. 3 
Respectfully Yours, 
HUBBARD BROS. 
7 WEST. 
ag Ds 
You will please withdraw any agents which you may have 
had working in the State of Tex. and sell no more S. Bs. in 
that State, as we have arranged fora thorough canvass, by 
a general agent who will insist upon its absolute territory. 
Yours Truly, 
HUBBARD BROS. 
West. 


G. E. B., EXHIBIT B. 1. 


PHILADELPHIA, 5— 28, 1880. 
FRIEND THOMPSON, 
St. Loutrs, Mo. 

Your letter of the 24th, with notes enclosed and urging 
signing at once is at hand. 

I cannot conceive of the least occasion of your staying 
till notes are rec’d, as they can be forwarded to you at any 
point. Your very strong implication that we distrust your 
motives and feel suspicious that you would take advantage of 
us if you could cannot arise from any word or deed of ours, 
us-you would not yourself sedt/e for a thing before getting tt. 
Indeed we have not yet even rec'd a 4Sillcovering our pur- 
chase. Bill only specities plates, while we purehased copy- 
right, book stamps, originals of cuts, and cir. plates. I have 


2575 


2577 


ee Ne eee 


754 


personally every consideration for your health and would not 
willingly put a straw in the way of your departure, but with 
the very sharp practice you resorted to regarding territory, 
after a plain agreement was signed by both of us, you must 
not expect me to be so remarkably confiding as to sign notes 
to the amt. of $4,000 in settlement of a bill for only about 
half of what we actually purchased. 

We want the book stamps also forwarded, in short delivery 
completed, before we settle in full, having already allowed 
you the $500 of ac. You so strongly assured me that you 
did not sell because of any financial need that I have bad no 
idea that you needed to use these notes and hence have felt 
no urgency about the matter. 

With assurances of my personal regard and hoping for 
your early and full recovery I am, 

Yours Truly, 
¢ A. H. HUBBARD. 


G. E. B., EXHIBIT C. 1. 


Str. Lours, Aug. 9, 1880. 
A. H. Huprarp, Esq. 

Dear Sir :—Your favor of the 6th inst. is ree’d., and 
takes me considerably by surprise. Inthe first place the agree- 


ment I sent you was prepared in all fairness and with a spe- 
cial desire to settle everything to the satisfaction of all par- 
ties, so that there might be nomore wrangling and no more 
dissatisfaction—consequently no more unfriendly corres- 
pondence. The matter that you consider so gross an insult is 
no insult at all, and was not thought to be offensive, I sim- 
ply had reference to vour persistent efforts, extending through 
years to have me adopt your every method of adg. and circu- 
larizing,and your repeated expressions of irritability at my not 
doing so. IfI had intended insult, I would be glad to see 
its effects, but not intending it, Iam equally ready to disclaim 
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a purpose of hurting your feelings. I have neither the pur- 
pose nor the expectation. Youevidently weigh my words 
on different scales from your own. Ihave never used any 2581 
such terms as *‘ungentlemanly,”’ ‘sharp practice,’’ ‘‘dodg- 
ing the agreement,’’ ‘‘mean’’ and I have not answered civil, 
good ‘natured inquiries with a brusque offensive expression, 
ull of which you have done. I have no taste for wrangling 
und no‘desire to insult you. I had dreamed of nothing un- 
fair in the version of the agreement I sent you, and its ac- 
ceptance I considerd a matter of course—simply because it 
was a candid, explicit document. It is nonsense to talk 
about my accompanying it with an intended insult. 

As to the agreement you sent you say ‘‘we do not so in- 2582 
sist,’ referring to my objection to the clause concerning adg. 
and circularizing to same extent as your branch offices. 
Here is your exact impression: ‘*That he will push the sale 
of said publications by advertising, circularizing, &c., with 
the same vigor, and fo the same extent as the branch offices, 
&e.”’ If this does not mean that I willor should be gov- 
erned by the extent both of adq. and circularizing done by 
your branch offices, and that you could enforce that extent 
it means nothing. So much for that disavowal. 

Your version of the agreement was further unsatisfactory 2583 
from its dating in June, instead of 15th May, the date of the 
notes. Mine was written with what I thought perfect liber- 
ality and perfect fairness. I tried to have it exactly con- 
form to original understanding, there is no just reason for 
its rejection. | 

I want to mention that your epithets ‘‘sharp practice’’ and 
dodging agreement’’ were made concerning the agents which 
I had previously made, and concerning which there was no 
ugreement, either in writing or verbal. The fact is the rail- 
roud-break fast-tunnel memoranda, was simply a basis cover- 2584 
ing material points imperfectly, and mach short in detail, 
but which were thought to be sufficient to make a perfect and 
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practical agreement on by reasonable men having a fair spirit 
of concession. It was not supposed to be final. For in- 
stance, it was not said that I should lend you stock or other- 
wise facilitate your work on the book, but it was in the 
spirit of theagreement, and with me it was equally binding. 
Your threat to withhold stock on that book is a trifle rev- 
olutionary. I propose to live square up to the xgreement, 
informal as it is, till that refusal is made by overt act. When 
it is done you forfeit my obligation to you. But in the 
meantime pray tell me what is objectionable in mine. It did 
not occur to me that its acceptance would be a special favor 
to me, but a settlement. As to offensive correspondence, 
when you keep your skirts clean, mine shall not be soiled. 
Yours, 


N. D. THOMPSON. 


G. E. B., EXHIBIT D. 1. 


PHILADELPHIA, August 12, 1880. 
N. D. Tuompson & Co. 7 

Dear Sir :—lIt is utterly useless for us to try to settle this 
matter by correspoudence. You érsist that you are perfectly 
correct and we ure every way wrong. Your statements are 
fearfully exaggerated. 

You took the liberty jist to ignore the binding force of 
the contract we made und signed, and, by what we termed 
sharp practice, forced us to surrender a large and valuable 
territory, and pow you want further concessions without any 
consideration. We decline to grant them. You take up 
matters that are purely difference of opinion, and make the 
most respectful reqguest.on our part the oecasion of a torrent 
of abuse, and we are quite willing if you will come here to 
submit your correspondence and ours as well as the whole 
matter of the contract to Mr. Ayer for settlement between 
you. | have no such trouble with other customers, and am 


not prepared to acquiesce, in your view of my nature. 
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I claim to have been always first to offer liberal terms of 
agreementson disputed points, and to have been the first to 
yield in the interest of good feeling, but you have gone now 
so far I cannot and will not yield. 

I am quite agreeable to your view that there is virtually 
no agreement between us. I desire this to be the last letter 


on the subject. 
Resp. Yours, 


A. H. HUBBARD. 


G. E. B., EXHIBIT E.°‘1. 


Sr. Louis, August 17, 1880. 
Mess. Hupparp Bros. 

Gents :—In reply to your favor of the 12th I will say 
that circumstances, both of a business and a domestic nature, 
forbid absolutely my coming to Philadelphia now or in the 
near future. And there is really no use of it. All I want 
is a practical and common sense interpretation of our agree- 
ment. Iam not asking concessions. All I have wanted is 
an expression of that agreement in a way that would cover 
details in such manner that the letter and spirit of it would 
be of easy understanding as well as of execution. If you 
wish to delegate to Mr. Ayer this matter I will be glad to 
confer with him. Andthere can be no reason why it should 
not be of easy solution. Please signify to him or to me 
your willingness that we shall confer concerning it. I should 
not like to approach him ina matter pertaining to your busi- 
ness without your consent. It would be a discourtesy to 
you, which, however culpable I may be, I would not wish to 
offer you. 

Respectfully Yours, 
N. D. THOMPSON. 
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G. EE. B., EXHIBIT F. 1. 


St. Louis, Mo., 8-10, 1880. 
2591 Mess. Hupsarp Bros. 
PHILADELPHIA, Pa. 

GENTS :—Please give us an estimate on Two Hundred 
Stock Book Prospectus of 20 forms, or 360 pages, priuted 
on 70 |b. paper, sized and super-calendered. The pages to be 
of our selection, and the binding showing cloth side on front 
and leather on back as those last bound, the strips showing 
backs to be on inside of front and back. The Pros. as made 
both by you and us is very imperfect as omitting material 
and taking points. Ours was made before book was near 

2592 completion and necessirily very imperfect, and you followed 
too closely in our footsteps. We presume you could siufely 
print 500 and in that case could make them come inside of 
$1.00 considerably. Having made the book, we are pre- 
pared to select the,very best matter in it for agent’s use and 
would gladly go over it carefully for that purpose. We are 
confident that Pros. can be made that will sell 15 per cent. 
more books than the present one, and that it will thus be 
great economy to do it. Please figure on it at once. 

Yours Truly, 


9593 N. D. THOMPSON & CO: 


G. Ek. B., EXHIBIT G. 1. 


PHILADELPHIA, Aug. 18, 1880. 
Mess. N. D. Tuomrson & Co., 
St. Louris, Mo. 

Drar Sir :—Your favor of the 10th, requesting an estir 
mate for Stock Book Pros. is at hand. .We made Pros. 
books, ealeulated for all hands and to be the best. We _ be- 
lieved we had vour co-operation, to the best of our remem- 
brance. Before we should make any estimate we should 
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wish to know the pages you desire to be used, and how dif- 2994 
ferent they will be from those already printed. We should 
further decline to make Pros. books, printed on super-cal- 
endered paper, while the books are to be printed on paper of 
a first rate machine finish. This whole matter, however, is 
so subject to the completion of the contract, as to be better 
defered until that matter is settled. We, therefore, decline 
to make any calculation in reference to it, until these other 
matters are concluded. 

Respect. Yours, . 
HUBBARQ BROS, 2999 

WEsT. 


G. Kk. B., EXHIBIT H. 1. 


PHILADELPHIA, August, 28, 1880. 
Mess. N. D. THompson & Co., 
St. Louis Mo. 
GENTS :— Your reply to ours of August 19th, is at hand. 
I have spoken with Mr. Ayer in reference to the case between ; 
us, and he is of a similar opinion with myself. | 


In reference to the difficulty, [ see no way how the settle- 
ment of the matter, other than for you to cometo Philadel- 2996 
phia, or to sign the agreement as sent you. If you cannot 
come and wish to make the change in the contract as sent 
vou by me, indicating what clauses you wish changed, and 
writing out clearly and briefly what you desire inserted in 
the place of what is already there, I will look the matter ° 
over and decide. I have not read the draft you sent, 
neither do I expect to. 

You state in this letter that you do not ask concessions, 
and yet your request of change from the original agreement 
are nothing more nor less than very important concessions, 9597 
when our interests are considered. For my own part, I feel 
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very indifferent to whether the contract is ever entered in- 
to or not. 

But one thing, I am very certain, that if it is made at all 
our rights and our interests must be considered as of equal 
importance and dignity to your own. 

Respect. Yours, 
A. H. HUBBARD. 
WEST. 


2598 G. E. B., EXHIBIT I. 1. 


PHILADELPHIA, 11-12, 1880. 
Mess. N. D. Tuompson & Co., 
St. Lours Mo. 
GENTs :—Your favor of the 8th, ordering 100 cloth S. B. 
‘is at hand. In reply to which allow us to say we cannot of 
course ship these books until some definite understanding 
is arrived at between us relative to business of this S. B. 
We presume had Mr. Thompson been well, this order would 
not have been forwarded, as he is, of course, aware of the 
2599 unsettled condition of this business between us. 
When you write again, please inform us how Mr. Thomp- 
son is. 
Very Truly Yours, 
HUBBARD BROS. 
WEsT. 


G. E. B., EXHIBIT J. 1. 


PHILADELPHIA, Nov. 16, 1880. 
Mess. N. D. Tuompson & Co., 
Sr. Louts, Mo. 
2600 Gents :—Your favor of the 12th, inclosing orders for S. 
B. and Bibles is at hand. We expect to ship the Bible or- 
ders complete this week without fail. Weare preparing for 
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a large demand for the Bibles; please send in your orders 
in good season. 
We telegraph you the only way that we can see to oblige 
you in the matter of the S. B. pending the adjustment of 
matter. 
We regret to hear of Mr. Thompson’s continued illness, 
und that he is not expected to be able to attend to business 
fur some weeks to come. 2601 


Very Truly Yours, 


HUBBARD BROS. 
WEsT. 


G. E. B., EXHIBIT K. 1. 


PHILADELPHIA, 12-23, 1880. 
Mess. N. D. THompson & Co. 
St. Lovuts, Mo. | 

Gents:—Your favor of the 20th, inclosing draft for 
$1,527.30, is at hand, for which accept our thanks. 

You misjudge us in your criticisms upon our request for 2602 
settlement of the acct. There was a definite agreement 
made that a note should be sent us on the lst of each month 
for the bills of the previous month. We have had a good 
deal of trouble to get Mr. Thompson to attend to the mat- 
ter and forward us settlements promptly, we have been dis- 
posed to attribute it to indisposition and to a pressure of 
other cares which occasioned him to delayit. We feel that 
there was no reason for so much delay in this case and we 
were very lenient in the matter. We must congratulate Mr, 
Helfenstein, upon such a smooth and pleaSant business ex-. 9¢03 
perience of 40 years as he assures us he has had. 


Very Respect. Yours, 
HUBBARD BROS. 
West. 
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P. 5.—Our fears, so far as expressed, refer to Mr. Thomp- 
son’s health. We urged to know particulars about it.. Would 
be very much gratified if we.could get fuller information in 
reference to his illness and prospects of recovery. 

H. B. 

ee ) W. 


G. E. B., EXHIBIT L. 1. 


ony St. Louris, Mo., Dec. 20, 1880. 
Messrs. /Husparp Brotuers ! 
723 Chestnut St.. Pilada., Pa. 

Gents :—We enclose check of State Saving Asso. ,St. Louis, 
on American Exch. Nat. Bk., New York, for fifteen hun- 
dred and twenty seven 38-100, your fav., which place to our 
credit on Bills forNov. last, as per statement. Should there 
be any duct. in account or errors, of any kind, these can be 

2605 left for Mr. Thompson’s personal attention hereafter. 


Yours Truly, 
N. D. THOMPSON & CO. 
Per Jonn P. HSLFENsTEIN. 


P, S.—Te quiet your fears and apprehensions as evinced 
by your very: exaeting letter of the 12th, I have taken the 
responsibilty-of anticipating the payt. of bills due next 
month, rather-than annoy Mr. Thompson by its contents, 
which to me seems uncalled for, considering his sickness and 
the business relation that exists between you-—unprece- 

2606 dented by anything of the kind that has come to my knowl- 
edge in my business career of 40 yrs.. Mr. T. is improving 
very rapidly. ) 

Yours, &e., | 


JOHN P. HELFENSTEIN. 
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G. E. B., EXHIBIT M. 1. 


St. Louis, Mo., Oct. 22d, 1880. 
Mesrs. HuBBARD Bros. 

GEnTs :—In response to your telegram recd. this morn- 
ing, we are glad to be able to state that statements of ac- 
counts, with payment for balance due, went to you yester- 2607 
day by mail, and hence was on the way 14 hours before the 
receipt of telegram. It will doubtless reach you on Satur- 
day. It was rather a long account and required some cal- 
culation as-to the rebates, and being very busy, we simply 
deferred it without purpose. We will be glad to arrange 
with you to make ‘settlement the first day of every month, 
sending note for the bill for the entire month preceding. 
We will thus have a stated period in which to make settle- 
ment, and will be much less liable to delay than under ex- 


isting arangements. 2608 
| Very Truly Yours, 


N. D. THOMPSON & CO. 


G. E. B., EXHIBIT N. 1. 


St. Lours, Mo., Dec. 10th, 1880. 
Mess. HusBarpD Bros. 
PHILADELPHIA, Pa. 

Gents :—Enclosed you have check of the State Savings 
Asso., St. Louis, on the Farmers and Mechanics Nat. Bk., 
Phila., for Seven Hundred and Fifteen 56-100 dolls., being 
the amt. of your statement rend. to Nov. Ist, 80. The 2609 
amt. of the Nov. statement will be promptly remitted Jan- 
uary next. 7 

Mr. -Thompson eontinues to improve daily, and we trust 
ere long will be sufficiently recovered to give his usual per- 
sonal attention to business. His weakened condition, result- 
ing from‘a severe attack of inflammation of the bowels, ren- 
ders it important that he should have his mind free from the 
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care and excitement of business as much as is possible. Had 
it not been for this reason, your accounts would have had 
earlier attention. 

Please send the books ordered by telegram yesterday as 
soon as possible, as we need them very much. 

Yours Truly, 
N. D. THOMPSON & CO. 
Pr. Joun P. HELFENSTEIN. 


P. S.—When I left home this morning, .Mr. Thompson 
(my son-in-law) was quite bright and improving. ‘In reply 
to your inquiry in letter of 12th inst., let me say there is 
ne change whatever in the firm contemplated. 

J. P..H. 

Please receipt the enclosed statement. and return it im- 
mediately. 


N. D. T. & CO. 
av, a. &s aes 


G. E. B., EXHIBIT O. 1. 


St. Louis, Mo., Dec. 28th, 1880. 
Messrs. HluspBAarD BROTHERS, 
PHILADELPHIA. 

Gents :—Your letter of 23d inst. is received, acknowledg- 
ing receipt of ours of 20th inst., with check for $1,527.38 and 
notice your remarks respecting your agreement with our 
Mr. Thompson as to settlement of accounts monthly. 
Whilst the writer of this has no desire to enter into a con—. 
troversy in regard to this or any misconception, he thinks 
it but due to Mr. T. to inform you more fully of his condi- 
tion than you seem to comprehend. You were informed by 
his clerk early in his sickness, also by myself in my several 
letters of more recent date. I fully recognize the necessity 
of punctualit) in business, but when illness intervenes some 


2613 allowance should be made. To be still, more explicit, as to, 
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dtr) 


the character of- Mr. T’s. illness, having already informed 
you it was with inflammation of the bowels—an abcess formed 
and this required surgical attention, and anv operation was 
performed and then it was noticed that there was a perfora- 
tion of the bowels. Hence strict nursing night and day 


> 


was required and he was obliged to remain on his back dur- 
& : 


ing his whole illness up to the present time—he departed 
from this injunction of quiet made by his physician, once or 
twice, and then nearly forfeited his life by it. 

He was unable to be raised to use his pen, and also was 
forbidden to have his mind exercised about business matters, 
to ward off fever. After giving him my services night and day 
in his sick room, I came to his office to give what aid and 
counsel I could, particularly as to financial matters, which 
have all been met to the satisfaction of all, as he had an 
ample bank account to meet all his payments due or becom- 
ing due—and now he has none except of this month’s. con- 
tracting. He is yet confined to his bed and on his back, 
and may be obliged to remain there a week longer and pos- 
sibly another week from his office. 

He kas been improving and continues to improve rapidly, 
gaining in strength and flesh, and for several weeks has been 
‘considered free from danger. His clerk has given géneral 
attention to the business, but has no authority to sign his 
name to notes. As far as payments were concerned, I paid 
all bills, and only on two occasions have I required his signa- 
ture, and then given with difficulty. Under all these circum- 
stances I think I was fully justified in reflecting on your 
course as a very exacting one. I have probably gone more 
into details than I should, but it isonly to do justice to Mr. 
T’s. seeming neglect of agreement. 


Yours Truly, 


JOHN P. HELFENSTEIN. . 
For N. D. THOMPSON & Co. 
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766 
G. E. B., EXHIBIT P. 1. 
5-19, 1882. 
Mess. N. D. THompson & Co. 
Str. Louts, Mo. 
GENTS :— We have now paid the last note given forthe S. B. 
2617 plates, copyright, &c., and while we hold the bill of sale of 
the same, we are clearly entitled to the original copyright 
receipt, which, it seems, you have overlooked sending us. 
Have the kindness to send it to us by returu mail, endorsing 
upon the assignment to us and oblige, 
Yours Truly, 


HUBBARD BROS. 


G. E. B., EXHIBIT Q. 1. 


Sr. Loutrs Mo., May 23, 1882. 
Mess. Hupparp Bros., PHILADELPHIA, Pa. 

2618 YENTS :—Your favor of the }9th inst. is reed. You 
seem to have materiully modified your opinion of what you 
enll the **Bill of Sale’’ of the Stock Book plates. That doer- 
ment you declared void, as early as July, 1880. You em- 
phasized it by repeating, ‘There ts no contract between 
us,’ and you have several times since used such expressions 
as ‘Since you failed to perfect the contract,’’ and ‘* The 
whole thing went by the board,” &e., &e. (we make exact 
quotations) and, what was worse for us, you used these 
pleas for an excuse for violating outrageously all its pro- 

2619 visions in any way favorable to us. Our proposition never 
comprehended un absolute sale of the book, but a sale with 
yeservations. One of these reservations was the absolute 
control of the sale of the work in an immense territory 
surrounding this city, embracing States, and parts of States 
and Territor ies, to the number of thirteen (13), and fer 
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every copy that went into this field, which was clearly out- 
lined, except from us, you were to pay us one dollar 
($1.00); a further provision was, that we were to have 
books promptly and at a price estimated on actual cost of 
manufacture. If you will refresh your memory, you will 
recall how earnestly you declared that on the contract as 
proposed you would set books down herein St. Louis at 
10 cents per copy less than we could make them. You will 
not have to refresh to appreciate how all these provisions 
were ignored as soon as we confidingly shipped the plates to 
you, and while still realizing on Stock that we had gen- 
erously loaned you. After you had thus so emphatically 
declared the contract off, we wrote Mr. Ayer, who was then 
your. partner, asking him to intercede in the enforcement 
of our contract. He replied, saying that it was your deci- 
sion that. there was ‘*no contract between us,’’ and that he 
concurred in the decision—kindly offering, however, to use 
his influence in the interest of a satisfactory contract if the 
writer of this would come on to Philadelphia. This would 
have been done in the fall of 1880, had not a terrible and 
long protracted sickness prevented. We have preserved 
our documents and mention such facts as we can produce in 
positive evidence. You hold the plates by force of pos- 
session. You have not complied with the conditions on 
which they were transferred, and no one knows that better 
than yourselves. You have violated every provision of the 
transfer favorable to us. We hold and own the copy- 
right, and any proposition for its transfer based on a re- 
turn to us of what we have paid for books in excess of 
contract rate, and a payment of $1.00 per copy on all books 
sent into the field named through other sources, will have 
favorable consideration. Otherwise our claim for copy- 
right royalty will be pressed in proper time. We have 
exact sales made by your hranch offices and two of your 
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2623 leading Genl. Agents, and can base an estimate with cone 
siderable accuracy. We have a number of important items 
from A. R. Spofford, Librarian of Congress, both of law and 
Fact, that would perhaps interest you. In our new book we 
choose to steer absolutely clear of the old in matter and 
arrangement, except the use of such Stock cuts as we, or 
anybody else, could buy, but we could with impunity have 
republished the book. We had no inclination to do it, be- 
cause we had better authorship and knew we could make a 
better und vastly more salable book. We have done so. 

2624 We propose making no war on the old baok. If we felt 
disposed to do it, we have the material in hand. There are 
some other facts which would doubtless interest you, but we 
reserve them for use if the. future should call for them. 

In conclusion we will remind you, and don’t you forget 
the fact, that we never proposed ta, and did not, sell the 
Manning book to you outright. It was simply to realize on 
territory rather beyond our reach, and the idea with us and 
with you was, that the selling value of it to us here was fully 
preserved in the provisions of contract. 

2625 Resp. Yours, 


N. D. THOMPSON & CO. 
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*G. E. B., EXHIBIT Q}. 


It is agreed between F. Wayland Ayer and Alfred H. 
Hubbard, now doing business under the name, style and firm 
of Hubbard Brothers, and as follows: 

1. That the said firm of Hubbard Brothers is dissolved 
from this date. | 

2. That the said Ayer hereby agrees to sell unto the said 
Hubbard, the interest of him, Ayer, in the said ce- 
partnership, together with all his right, title, share and 
interest in all of its property and assets whatsoever, for the 
price or sum of Fifty Thousand Doliars to pe paid, or se- 
cured to be paid, as follows, viz.: Five Thousand *. 
Dollars to be paid in cash herewith, and the balance to be 
secured by the promissory notes of the said Hubbard, for 
the following amounts and times, viz. : 


$1.250 at 3 mos. from June 27, ’81 | $1,750 at 51 mos. from June 27,’81 
$1,250 ‘+ G ss te sé ++ es $1,750 sé 54 ss ss +s +6 es 
swe 9 * é = A oe ee s RE Ee Rea 
$1,250 “* 1 year 7 T: % 66 $1.750 ** 5 years ‘ es Te 


61,000“ limes “* “ * * ee ae es ee 
$1500 be 18 as eé sé ss sé $2,000 se 66 ss sé +s ee +s 
$1,500 ss D] 64 ss +s ss 66 82.000 ‘6 69 sé es 6. ss te. 


$1,500 ** 2years ‘ a2 ee $2,000 “* 6 years “ a MM 
$1.750 ** 27 mos. bis as a is. $1,250 ** 75 mos. és sé “6 
$1,750 ** 30 * sé i: eee $1.250 «78 «6 rr wer eS 
$1,750 ** 33S - % a i 2 $1,250 ** 81 7 Hehe 
$1,750 ** 3years * 2 ae! ae $1,250‘ 7years * 6 es 
$1,750 ** 39 mos. ‘* Re ai 

$1,750 ** 42 = +: yee 


$1,750 sar 45 t+ + sé 
$1,750 = 4 years ts éé 
Each note bearing interest from date. 


together with the bond and warrant of attorney of the said 
Alfred H. Hubbard, in favor of the said F. Wayland Ayer, 
in the sum of Ninety Thousand Dollars, payable Three 
months after date, conditioned for the payment of the total 
amount of the said promissory notes, together with interest 
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and costs, to be held as collateral security for the payment 
of each and every of the said notes. 


3. The said Hubbard agrees to purchase the said in- 


.terest at the said price and on the said terms, and to deliver 


2630 


2631 


2632 


the said notes and the said Bond, and also that until. the 
payment of all of the said promissory notes, he will not take 
any one in partnership with him, in the conduct of the busi- 
ness now purchased, without the written consent of the said 
Ayer. And further that he will indemnify and keep harm- 
less the said Ayer of and from every debt and liability of 
the said firm of Hubbard Brothers. That he will forthwith 
give notice of the dissolution of the said firm to all parties 
entitled to receive the same, for the purpose of discharging 
the said Ayer from all further liability. 

4. It is agreed between the parties hereto that the said 
Ayer shall have the right to enter up the said Bond and 
Warrant of Attorney, and to issue execution thereupon, and 
to collect the amount of the promissory notes then remain- 
ing unpaid, whether the same have reached maturity or not, 
if the said Hubbard fail to pay any of the said notes at ma- 
turity, or if he fail to comply with any of bis covenants and 
agreements hereinbefore contained, or if he permit uuu 
judgment to be obtained, or any suit to be brought against 
him upon any claim or claims, or if he fail to notify the said 
Ayer of the bringing of any such suit. 

5. Each of the parties hereto, his heirs, executors and 
administrators, are respectively bound to the performance 
of the foregoing covenants and agreements by him or them 
to be performed, and are likewise entitled to the benefits 
thereof. 

Witness the hands and seals of the said parties at Phila- 
delphia, this twenty-seventh day of June, A. D. 1881. 


ae 
oh 
pe 
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[Sed.] F. Waynanp Ayer. [L. 5.] 
/ 66 ALFRED H. Hupparp. [L. 5. ] 
In presence of : 
[S¢d.] Watrer J. McKee. 

" Forrest W. West. 

The several promissory notes mentiond in the within 
agreement, have been surrendered and duly delivered by 
me to the said A. H. Hubbard, together with the said bond 
and warrant of attorney. 

Witness my hand and seal at Philadelphia, this ninth 2633 
(9th) day of June, 1885. 

[Sgd.] F. WayLanp Ayer. [L. 5.) 

Signed in presence of 


[Sed.] W. J. Mckee. 
HUBBARD ¢C.C. U.S. 


Vs. ¢ Sth Cireuit E. D. of Missouri. 

THOMPSON. ¢ Sep. Sess. 1882. 2089. 

City of Philadelphia, State of Pennsylvania, 21st April, 
A. D. 1884. 

I hereby certify that the above exhibit—marked G. E. 2634 
3., Exhibit Q}—is an exact copy of the instrement known 
as **the agreement of dissolution of partnership and sale,”’ 
mentioned in above case by plaintiff, A. H. Hubbard, (on 
pages 63, 64 and 65 of the testimony taken before me on 
May &th, 1885, and May 9th, 1883,) in his cross-examin- 
ation, and ealled for by Mr. Kerr, counsel for defendant, 
but not produced at that time. 

GEO. E. BROOKS, 
Special Examiner. 

* NoTE.—Exhibit Q' was called for by solicitor for N. D. Thompson 9635 
(see ante p. 58) on May Sth, 1883, while complainant, A. H. Hubbard, 
was being cross-examined, and was not then produced, but was for- 
warded by the Commissioner in the month of April, 1884. 


JAS. P. KERR. ‘ 
S. M. BRECKINRIDGE. 
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G. KE. B., EAHIBIT 46. 


The above mentioned exhibit is a large, illustrated display 
poster, 38 by 24 inches, and contains 25 cuts, as follows: 

1. ‘“*The team of the kind and careful master and the 

*2636 natural surroundings,’’ which is also found on page 123 of 
exhibit Foy A., and on page 201 of the Thompson book. 

2. **Sheared Cotswold Ram.’’ Found on page 721 Foy 
A. book and 864 Thompson book. 

3. **Bull Dog.’’ Manning book page 1010, not in Foy 
A., notin Thompson book. 

4. **Dorset Ram.’’ Foy A. page 727, Thompson book 
page 872. 

5. «*The team of the cruel and improvident master and 
the usual surroundings.’’ Foy A. page 122, Thompson 

*2637 page 200. 

6. **Norman-Percheron Stallion.”” Foy A. page 57, 
Thompson page 105. 

7-15. Inclusive. Illustrations as found in chart, showing 
age of horses. Between pages 36 and 37 Foy A., Thomp- 
son between pages 98 and 99. 

16. ‘‘Great milk mirror on Holstein cow.’’ Page 632 
Foy A., Thompson page 566. 

17. ‘Side view.of head [(horse) good.’’ Foy A. page 
162, Thompson page 74. 

*2638 18. ‘*Side view of head (horse) bad.’’ Foy A. page 163, 
Thompson page 79, 

19. **Cock and hen (Plymouth Rocks ).”’ Foy A. page 
831, Thompson page 939. 

20. **Malignant catarrh.’’ Foy A. page 695, Manning 
page 771, Thompson page 713. ar 

21. «‘Symptoms attending diseases of the urinary or- 
gans.’’ Foy A. page 295, Manning page 367, Thompson 
page 401. 
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22. ‘Jersey bull, Comet.’’ Foy A. page 492, Thompson 
page 560. 2639* 
23. ‘*Natural state of the hog.’’ Foy A. page 790, 
Thompson page 813. 
24. **Result of good breeding.’” Foy A. page 780, 
Thompson page 806. 
25. **Holstein heifer, 2 years old.’’ Foy A. page 525, 
not in Thompson. 
The text of this poster, much of it in large display type, 
is as follows: 


G. E. B., EXHIBIT 46. 


The largest, cheapest, and most complete Stock Book 2640* 
ever published! |! Farmers, farmers’ sons, school-teach- 
ers or other intelligent men are wanted to introduce Prof. J. 

R. Manning’s Object Teaching Stock Doctor, treating of 
horses, cattle, sheep, swine, poultry, dogs and bees. Giv- 
ing all important facts concerning the various breeds and 
their characteristics, breaking, training, sheltering, buying, 
selling, most profitable use and general care ; embracing ail 
the diseases to which they are subject—the causes; how to 
know, and what to do; given in plain, simple language, free 
from teghnicalities, but scientifically correct ; and with direc- 2641* 
tions that are easily understood, easily applied, and remedies 
that are within the reach of the people; giving the most 
recent, approved and humane methods for the preservation 
and care of stock, the prevention of disease and restoration 
to health. Invaluable to the farmer and stock owner. 

Strong points of the book and their arrangement. 

Part 1. The horse. His history; various breeds, and the 
characteristics and excellencies of each; breeding, crossing, 
training, sheltering and general treatment, how to buy, how 
to sell, ete., ete. In this department is given the history of 2642* 
the horse und his domestication, illustrated description of 
his anatomy; the analysis being very thorough, both as to 
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external and internal parts, and in such way as to fix the 
facts in the mind. The chapter on the ages of horses, in- 
cluding the chart, with 48 original and superb illustrations, 
is the most clear, concise and conclusive exposition of the 
changes that take place from year to year in the horse, that 
has ever been published, and will enable any one to infallibly 
tell the age. (See cuts at side of poster.) The two lengthy 
2643* illustrated chapters on **How to Buy”’ give a vast number of 
facts, and such agalysis of the horse, every direction accom- 
panied by an illustration, that any one, by attention to its 
statements, may become such a judge of a horse as to at 


once detect every point of strength or weakness, every 
fault and every excellence, every vice or unsoundness in any 
horse. It is the perfection of statement and illustration and 
will make a horseman of any one who will study and 
practice its teachings. 


Part IT. Diseases of the horse. Causes which produce 

2644* them; how to know them; and what todo. Very full and 
exhaustive, practical and free from technicalities and reme- 

dies impossible to procure,, with special directions how to 
prevent disease. This department constitutes the special 
feature of the book. It is written from a common sense 
standpoint from original investigations, extending through a 
period of twenty-five years and covers the whole ground of 
diseases of horses. It contains rational and effective modes 

of treatment, and includes many diseases considered incur- 

able. It is simple in its statements and directions. It is 
2645* intended eminently for the farmer. Any one who can read 
can understand, and every one can be his own horse doctor, 

or at least be so well informed as to know what is needed, 

so that he may not be imposed on by some ignorant quack 

who practices largely on the credulity of the people. The 
value of these plain directions will be universally recognized. 
They are carefully written and systematic in arrangement. 


They 


are simple and direct in style and can be mastered with 
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ease. It not only tells the stock owner what to do, and how 
to do it, but in such a way that he will remember it. In this 
department the ‘object teaching’’ feature is invaluable, as 
impressing on the mind through the eye as well as by word. 

Part Ill. Cattle. Their history; different breeds and 
their characteristics ; proper methods of breeding, crossing, 
training, and general care and management. With full dairy 
directions. How to know and select good milkers, etc., etc. 
In this department the history, breeds, special excellencies 
of the different breeds, crossing, etc., etc., are given, as in 
the horse, and the same plan is sustained throughout, and 
with equal thoroughness. 

Part1V. Diseases of cattle. Methods to prevent ; causes 
that produce ; how to know; what to do, ete. In this de- 
partment the same rules have governed as in the department 
on the diseases of the horse, and it is in like manner illus- 
trated and given with fullness. 

Part V. Sheep. Their history; breeds; characteristics 
of breeds; breeding and management. This department is 
exhaustive of the subject, and besides giving the facts con- 
cerning all the breeds and of breeding, it is especially valu- 
able in its directions concerning the management and care 
of sheep. 

Part VI. Diseases of sheep. How to prevent ; causes ; 
how to know and what to do; ete., ete. Gives in detail the 
diseases of sheep, their causes, prevention and cure, with 
illustrated anatomy. 

Part VII. Swine. Breeds; breeding ; characteristics and 
management. Gives the facts concerning all the varieties 
of swine, and their management, with careful directions con- 
cerning their profitable production, etc., etc. 

Part VIII. Diseases of swine. Causes; how to know 
them; what to do, ete., ete. 


Part LX. Poultry. The varieties ; special excellencies of 
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each, etc.,etc. With full directions as to the care and gene- 
ralmanagement. This department is exhaustively illustrated 
with all the types and varieties of chickens, turkeys, ducks, 
geese, etc., with the facts concerning them, and is an attrac- 
tive as well as a most useful department of the work; one 
that will be of much value to every family. 


Part X, Diseases of poultry. Causes; remedies; ete., 
ete. Plain facts concerning the diseases of poultry and the 
treatment; of indispensable value to all those handling or 


raising poultry. 


9650* 


Part XI. Bees. Their history; characteristics and 
management. This chapter contains the pith of such works 
on this subject as would cost nearly the price of Mannine’s 
Live Stovk Eneyclopedia. It gives all the necessary infor- 
mation for the raising of honey for either home consumption 
or market. 

Part XII. Dogs. Breeds; breeding; training; charac- 


teristics and diseases. Now that the dog has beceme so 
2651* universally prized as to possess a market value, it is at least 
eminently desirable that every person should possess the 
information contained in this chapter. Under diseases of 
dogs is given recently discovered and important facts re- 
garding hydrophobia and its cure. : 

These various departments are subdivided into chapters, 
and the whole arrangement is convenient. The publishers 
have expended in its preparation a larget sum of money than 
was ever before spent upon a similar work. 

Illustrations. —The illustrations and charts in this book are 

9¢59* decided features; splendid designs, elegantly engraved and 
printed on superior paper. in the choicest manner. The 
nine full-page chromatic plates are a great attraction and 
represent the highest types of perfection in live stock; 
among them is Maud 38., the world renowned trotter. 
The larger pictures of this beautiful mare, taken from the 
original, are sold by the artists in Philadelphia for $100 
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a copy. This is believed to be the finest Stock Book, in 
point of illustrations, ever issued at such a price. 

What eminent critics say: One of the most celebrated 
authorities ou the subject of which this book treats, viz. : 
Hon. J. W. Gadsden, member of the Royal College of Vete- 
rinary Surgery, London, England (now resident in Phila- 
delphia, Pa.), after a critical examination of the work, says : 
‘‘Gentlemen :—Your Illustrated Stock Doctor and Live Stock 
Eneyclopedia is a valuable book to owners of cattle. The 
chapter on infectious, contagious and epidemic diseases of 


cattle is in itself alone worth many times the price of the 


book.’’ Yours respectfully, J. W. Gadsden, V. 58. 

One of the most prominent veterinary surgeons of N. Y. 
city, 2 man of wide reputation, and who has, it is said, the 
largest practice in that great city, says of this work: ‘It 
will be hailed with delight by all who are interested in the 
breeding and treatment of domestic animals.”’ 

Samuel S. Fields, D. V. S. 

From the Ex-President of the Penn'a College of Veteri- 
nary Surgeons, at Philadelphia. ‘* The method of object 
teaching is an admirable feature, and it seems to present the 
most needed information in a remarkably practical and com- 
mon sense way, so as to be easily understood. It is invalu- 


ableto the farmer and stock owner. In case of an emergency - 


the above book must prove highly useful, as such rules for 
the discovery of diseases, and such a plan, of treatment is 
recommended, as, if judiciously followed, will be the means 
of saving many a noble animal.”’ Thos. B. Rayner. 
From a member of Pennsylvania College Veterinary Sur- 
geons, and of Veterinary Surgeons’ Association, Rochester, 
N. ¥. ‘* The chart showing the age of horses and cattle is 
alone of considerable value to horsemen and farmers. I 
consider no horseman’s or farmer’s library complete without 
a copy of this excellent work.”’ Respectfully yours, 
. J.C. MeKensie, V. S. 
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From the Vice-President of the Penn’a College of Vete- 
rinary Surgeons, at Philadelphia. ‘*Gentlemen:—I have 
carefully examined ‘The Illustrated Stock Doctor’ and am 


pleased to say it will supply a want that has long been felt 


by horsemen and farmers. It is justly entitled to the name 


‘Encyclopedia,’ as it treats on all matters pertaining to 
domestic animals, in health and disease, and the various 
parts are ably handled, and at the same time free from 
2697* all unnecessary technical terms. The illustrations are good 
and the index very complete, making it a very convenient 
and useful work for horsemen and farmers.”’ 
Respectfully yours, James McCoart, V. S. 
‘Gentlemen :-—I am satisfied that there is no work publish- 
ed which will be of more benefit to the farmer and stock 
breeder ; your treatise on parturition in cattle is alone worth 
the price of the work.’’ A. Drinkwater, V.S., Rochester, 
Pe : 
From the President of the Penn’a College of Veterinary 
2658*-Surgeons, at Philadelphia. ‘‘Dear Sirs:—Your book is, 
without doubt, the finest as yet offered to the public on this 
subject. It is the finest constructed of its kind; the lan- 
guage being very plain and explicit ov all important points 
to the farmer. I can confidently say, of all such works 
that have come under my notice, yours excels.’’ 
| Yours respectfully, M. W. Birch, V. S. 
From the Secretary of the Penn’a College of Veterinary 
Surgeons, at Philadelphia. ‘*Dear Sirs:—I have perused 
this late publication with pleasure. In my opinion the 
2659* author has done justice to the subject, Your book is splen- 
didly illustrated, plainly written, explicit in its directions 
and full of interest to the general public.’’ 
Yours respectfully, Jas. A. Marshall, V. 8. 
Superior to all others. The on/y other Stock Book which 
we have seen purporting to cover the same ground as ours, 


is made in Chicago, and sells at just the same prices. We 
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find upon comparison: First. That the Chicago book weighs 
one-third less than our book. Second. That the Chicago 
book contains less than one-ialf as much reading matter. 
Third. That the Chicago book contains 215 illustrations ; 
ours 293. Fourth. The Chicago book contains no chro- 
matic plates, while ours contains nine, made at a heavy ex- 
pense, ind finely illustrating rare breeds of live stock. Fifth. 
The Chicago book bears the name of no author, or even 
editor, while ours is written by the celebrated Veterinary 
Surgeon, J. Russelt Manning, V.S., M.D. Sixth. The 
Chicago book bears, on the face of it, strong evidences of 
being an advertising dodge. A book issued to further 
the interests of the publishers in their regular business, 
which seems to be entirely distinct from book making. 
Manning’s **Stock Doctor’’ does not contain a eingle adver- 
fisement and we have no live stock or nostrums to sell. Our 
business is manufacturing books which we sell on their 
merits. These facts fully prove that our book is fifty per 
cent superior, in every way, to any other work with which 
it comes into competition. 


Nearly 400 unique and highly instractive illustrations, 
among which are nine full-page chromatic plates, specimens 
of the finest blooded stock in America, one of these is the 
world renowned trotter ‘*Maud S.;°’ also two charts of re- 
es of horses and 


markable value for determining the ag 


cattle. (See specimens at sides. ) 

What agents are doing. ‘*Gentlemen :—Assign me Chester 
Co. for the sale of your Stock Book. I have now 85 orders 
and indorsements from all the leading farmers and stock 
raisers and veterinary surgeons in this township. Any man 
who will work can certainly average at least two orders a 
day.”’ J. F. Kinsey. 


‘* Dear Sirs:—I saved the life of a horse last week by 
means of your book, and took six orders on the spot. Have 


* 
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taken 12 orders so far this week, and the fun has only com- 
menced.”’ J. H. Regan. 

‘‘T have now 60 orders in this town (Upper Providence, 

Pa.), 15 were taken first day and a half, and 35 first six 
days.”’ J. G. Fetterhols. 

‘One of my subscribers in North Adams, Mass., saved a 

valuable cow by having your Stock Doctor, the very next 

day after I delivered it. Send 30 copies for enclosed check. 

The book gives as good satisfaction as any I ever handled.’”’ 
2664* W. T. Paul. 

‘*T now have 100 orders for delivery two months ahead, 

and intend securing 500 more and making enough to buy 
myself a small farm.”’ ~W. G. Parsons. 


‘‘T have taken 18 orders this week. There is satisfaction 
in selling a practical work which is in reality a necessity to 
every farmer.”’ Geo. H. Singers. 


Popular demand. The almost unparalleled success of 
agents, and the demand from all parts of the country for 
Manning’s Object-Teaching Stock Doctor, have demonstrat- 

2665* ed that the farmers and live stock owners appreciate a good 
thing and that we were justified in making so large an out- 
lay in order to be able to offer them a complete, practical, 
and comprehensive work, one that just met their want, and 
that occupied a place never before filled. In order to meet 
the demand we have been obliged to print 5,000 copies per 
month throughout the summer, and the demand promises to 
more than double during the next few months. We are 
already sending large numbers to Canada, Australia and 
British Columbia, and the work is every day gaining in re- 

2666* putation. Fortunes have chiefly been made by supplying 
some really great demand of the people. ‘There is the 
nucleus of a fortune for energetic men in supplying the 
great need existing for this important work, and we wish to_ 
engage such at once. 
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This celebrated work is an imperial octavo volume of about 
1,100 pages, containing nearly 400 fine illustrations, is 
printed from large, clear type, on fine calendered paper 
(made expressly for this work), is bound in a substantial 
and tasty manner, and is furnished to subscribers at the 
following very low prices:—Bound in extra English cloth, 
$4.75; leather, library style, marbled edges, $6.00; half 
morocco, red titles, mottled edges, $7.00. For a full de- 
scription of the work, and liberal terms to agents, address 
Hubbard Bros., publishers, 723 Chestnut st., Philadelphia, 
Pa. 

Please post up in a conspicuous place. 


G. E. B., EXHIBIT 47, 


is the same as Exhibit G. E. B., 46, except that a circular in 
four columns is pasted on the bottom, increasing the length 
of the poster 9 inches. The text of the circular attached 
is as follows: 

What prominent farmers, veterinary surgeons, and others 
who have purchased and used Dr. Manning’s Stock Book, 
say of it after a thorough trial. 

Read the verdict [Note.—These expressions are from 
practical and prominent farmers, stock owners, veterinary 
surgeons, etc., who have bought and used the book. We 
give the full name and post office address, so that any one 
who wishes so to do can verify their accuracy. We could 
furnish thousands of such letters, but deem the following 
quite conclusive testimony. | 

Decided sentiment in one neighborhood. From leading 
farmers of Meshoppen, Pa.:—We each have a copy of 
Manning’s Live Stock Encyclopedia, which we have read 
carefully, and prescriptions from which we have used with 
good results. We consider the book a first-class work, and 
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recommend it to all stock raisers and stock dealers.—D. A. 
Bunnell, C. F. Hahn, T. M. Davidson, Thomas Hammark. 
From a farmer of Carroll county, Md.—/ think Man- 
2670* nine’s Stock Book the best and most practical I ever saw. 
I would not like to part with it. Avery farmer ought to 
have one.—Daniel Rinehart. 
A means of national prosperity. —From Major W. H. 
Dill, of Freeburg, Pa., an educator, an orator, and a com- 
petent judge of books.—Manning’s Stock Doctor is cer- 
tainly the grandest and most comprehensive: of its kind I 
have ever examined. It should be read and studied, and 
should form the corner-stone of every farmer’s library. 
Prosperity must of necessity dawn upon our land and nation 
2671* when once the farmers, who are the bone and sinew of the 
country, become more competent to care for their domestic 
animals. , 
Krom a prominent stock owner and farmer in Bradford 
county, Pa.:—Chapter IIT on cattle, and Chapter VI on 
horses, are in themselves alone worth many times the price of 
| the book. Jt excels all other works of the kind I have ever 
seen.—Charles Streevy. 
Worth $50 to me—lIts remedies worked like a charm. 
Soon after I purchased Manning’s Stock Book [had occasion 
9672* to test its merits in the treatment of a bad form of distem- 
per which had attacked my horse, in the management and 
treatment of which ¢¢ gave the most satisfactory and explicit 
information and its remedies worked like a charm. Its teach- 
ings have been worth more than twice its cost in the one 
matter of breaking and training a vicious colt. Z would not 
take $50 for my copy if I could not get another.—W. H. 
| Lucas, Center Hill, Pa. 
After a careful examination, I pronounce it the most pe7- 
fect book of the kind that I have ever examined, and cheer- 
2675" fully recommend it to all stock owners.-—Dr. J. A. Stone, 
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Verdict of a veterinary surzeon. From Aaron Schrefiler, 
V.5S., Lykens Valley, Pa.—During the twelve years that I 
have practiced veterinary surgery, I have accumulated 
quite a library of professional works, but Z have none so 
exhaustive, and none that I think more of, than Dr. Man- 
ning’s work. J have not lost a single curable case on which 
I used his treatment. No farmer, or other person who has 
any live stock, can afford to be without it. 


We have purchased copies of the book named by Dr. 
Stone, and after examination of its merits concur in his 
stutement—John Jones, Ambrose Dilliner, Greensboro, Pa, 


Another veterinarian’s opinion of the book. From Dr. 
George Mellon, V.S., formerly of United States Cavalry 
Hospital at Giesboro, D. C., now of Philadelphia.—Its his- 
tory of the different breeds of horses is very interesting and 
the cuts are very fine. The description of diseases and 
their symptoms 7s accurate, and the treatment safe for non- 
professionals to pursue. It is a book replete with valuable 
information to stock breeders and horsemen generally, and 
will bea valuable addition to the library of every agri- 
culturist. 

Worth $100 to me.—A valuable cow cured of milk fever. 
From a large farmer of Wolf’s Run, Lycoming county, Pa. 
—-I[ have had my copy of the Stock Doctor in active use ever 
since L purchased it. Its prescriptions are reliable. It is 
full of valuable information and well worth its price. One of 
my most valuable cows was taken with milk fever. She was 
so ill that I thought there was no help for her. I com- 
menced doctoring her according to your book and it had the 
desired effect. She is now well. If I could not get another, 
I would not take $100 for my book.—E. H. Eakin. 

From a professional horseman, and one of the Lorrillard 
horse trainers at Middleburg, Md.—I think Dr. Manning’s 
Illustrated Stock Doctor one of the best of the kind pub- 
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lished. No farmer or stock man should be without it.— 
Jeter Walden. 

Opinion of a leading veterinary surgeon at Monticello, 
N. Y.—I would commend Manning’s Stock Doctor as con- 
taining more real practical information upon matters per- 
tuining to stock than any book hitherto brought to my 
notice. The symptoms of disease ure accurately described 
and illustrated. The remedies are simple and easily obtained. 
It is just such a book as every — can use profitably and 
succesfully.—S. H. McCay, V. 


I have used many of the uidinds and found them excel- 
lent. No stock owner should be without this book.—Elias 
Brown, P. M., Orwin, Pa 

A $5,000 horse saved. From an owner of blooded stock 
at Deckerton, N. J. The black horse ‘* Night,’’ while 
owned by me, was severely attacked with pink-eye, accom- 
panied with ¢nflamation of the kidneys. I consulted Man- 
ning’s Stock Doctor and followed the remedies therein given. 
The horse recovered under the treatment, and I believe that 
I owe his recovery to said book, the merits of which I cheer- 
fully commend to all owners and handlers of live stock.— 
Lewis J. Martin. 


NOTE.—It is understood that Judge Martin afterward sold this horse 
for $5,000. 

Worth $50 in six months. From a practical farmer, 
stock raiser, and farrier of Centre Hill, Pa.—I find Man- 
ning’s Stock Doctor all that is claimed for it. It contains 
information which is invaluable to me, and which every 
stock raiser should have in his possession continually in 
order to make his business a success. Iam confident that 
had the valuable information contained in this great work 
been in my possession six months sooner it would have been 
worth $50 to me as a farrier.—David Souer. 


Saved a valuable horse.—It was the means of saving a 
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valuable horse of mine not long since. He was taken with 2680* 
pink-eye, and was treated according to directions given in 

the book, and soon recovered.—James T. Carr, Deckerton, 

New Jersey. 

Results of two years’ trial. From an experienced farmer ' 
of Bellefonte, Pa.—I have had Dr. Manning’s Stock Book 
for .about two years, and can truly say that 7 is the best 
book for the farmer and stock raiser I ever saw. I have 
tried some of the remedies, especially the colic cure, and 
they gave perfect satisfaction every time. In this book one 
will ‘have a friend on whom they can depend, and a friend in 2681* 
need is a friend indeed. J would not take double the price 
tf 1 could not procure another. —James 5. Carson. 

Worth $50 to me.—I consider it a book of the very great- 
est value to farmers. I would not be without my copy for 
$50 if I could not get another.—J. G. Steinrock, Birds- 
boro, Pa. 

A physician’s opinion of the book. From an active prac- 
titioner of medicine in Centre Hall, Pa.—Manning’s Stock 
Doctor is literally full of good, practical tamahindgn From 
beginning to end there is not a dull or uninteresting page in 2682* 
it. I unhesitatingly urge every man having eck to pro- 
cure a copy of the work, and so save time and money, — 

Wm. A. Jacobs, M. D. 


G. E. B., EXHIBIT 48 is FOY A. 
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is a large illustrated display poster, 28 by 21 inches, con- 
taining 18 cuts as follows: 

1. Showing the muscles of the horse, not in Foy A. 
nor in, Manning... Thompson 57. 

2. Points of poultry illustrated, Foy A. 859, Thompson 2683* 
959. 
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3. Protection in robbing bees, not in Foy A. nor in Man- 
ning. Thompson 1103. 

4. Clydesdale stallion, not in Foy A. nor in Manning. 
Thompson 102. 
5. The lazy man’s way of cleaning the legs, not in Foy 
A. norin Manning. Thompson 444. 

6. Tapping for hoven notin Foy A. nor in Manning. 
Thompson 726. 

2684* 7. Outward exhibition of some diseases of the horse. 

Foy A. 184 Thompson 223. 

8. Fistulous withers worst stage Foy A. 220, Thomp- 
son 326. 

9. Wintered with good shelter and feed, Foy A. 741, 
Thompson 882. 

10. Poll evil, first stage, Foy A. 216, Thompson 327. 


11. Wintered without shelter, not in Foy A. nor in Man- 
ning. Thompson 907. 

12. Scab in sheep, Foy A. 756, Thompson 901. 

2685* 13. The ranger-—unprofitable stock, Foy A. 790, Thomp- 

son 813. 

14. Showing points of short-horned ox in prime condi- 
tion, Foy A. 624, Thompson 512. 

15. Chesapeake Bay retriever, Foy A. 1015, Thompson 
1041. 

16. Opening an abcess in strangles (distemper), Foy A. 
271, Thompson 459. 

17. Sectional view of the bones of the foot, Foy A. 28, 


Thompson 47. be 
Short-faced Lancashire hogs, Foy A. 776, Thompson 


2686* 18. 
S04, 


Much of the text of this poster is in large display type. 
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A library in one volume. The largest, handsomest, most 
comprehensive and best illustrated work on live-stock ever 
issued in this country. The ‘‘object teaching’* Stock Book 
for everyday use. A book for the American farmer and 
stock owner. Now ready for agents. Contains Dr. Brandt’s 
wonderful illustrated charts for accurately telling the age 
of horses and cattle. A book so superior and exhaust- 9687# 
ive as to be positively without competition. The Ameri- | 
can Farmer’s Pictorial Cyclopedia of Live-Stock and Com- 
plete Stock Doctor, including horses, cattle, swine, sheep 
and poultry. Also departments on dogs and bees. With all 
the facts concerning breeds, breeding, breaking, training, 
sheltering, buying, selling, profitable use and general care. 

The diseases to which they are subject ; the causes of each— 

how to know it, and what to do. Given in simple language, 

free from technicalities, and with directions that are easily 
understood, easily applied, and remedies that are within the 2688* 
reach of the people. By Hon. Jonathan Periam. Editor 
American Encyclopedia of Agriculture; Editor ‘Prairie 
Farmer,’’ Member Illinois Department of Agriculture; First 
Recording Secretary and Superintendent of Agriculture, Illi- 

nois Industrial University ; Life Member American Pomolog- 

ical Society; Author ‘* History Farmers’ Movement ;’’ 

‘s Lessons for Life,’’ etc., etc. And A. H. Baker, V. §; 
Veterinary Editor ‘‘ American Field; Veterinary Surgeon 
Illinois Humane Society; Medalist of the Montreal Veteri- 

nary College, Member of the Montreal Veterinary Medical 9¢g9* 
Association, etc. The whole is the result of 30 years’ labor, 

and of practical experience, with careful, thorough education 

in the line of this great interest. a 

This book is written by practical men, whose professional 
education and business experience entitle them to speak on 
the important subjects treated. 
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This experience embraces that of farmer, stock breeder, 
raiser and importer, journalist and veterinary surgeon, ex- 
tended through a period of thirty years. The author of 

2690* the veterinary department (Dr. Baker )received his profes- 
sional education in the best and most thorough veterinary 
college in America, and now, besides an editorial connec- 
tion with the agricultural press, enjoys an active practice 
not exceeded in extent or success by any practitioner in this 
country. 


The result of the combined efforts of the authors, so well 
versed in their departme ts, is the fullest, and at the same 
time the most concise, explicit and practical work on live- 
stock in health and disease that has ever been published in 

9691* one volume within the reach of the masses. 


It is written for the ordinary farmer and stock owner, 
and is not only marked by simplicity of language and cor- 
rectness of teaching, but its directions and remedies ure 
such that any intelligent farmer can successfully and prof- 
itably apply. 

Object Teaching.—This is the most extended effort ever 
made to utilize the modern popular method of ‘object 
teaching’’ in this most important branch of knowledge. 

In no department of literature is such teaching so useful 

2692* and practical in character—in short, so much demanded. 
With our authors it has not been enough to describe, but they 
illustrate, teaching through the eye as well as by word, and 
with a definiteness in both respects that will enable any one, 
by proper study, however unfamiliar with the subjects of 
which they treat, to become well versed in all the essentials 
of a practical knowledge of the value, use, care, disease and 
treatment of domestic animals. 


The book will contain over 1,150 imperial octavo pages, 
and two valuable charts, illustrating the agesof horses and 
2693* cattle, and six chromo-lithographs. 
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Arrangement. It is divided into 12 en which 
may be briefly stated as follows : 

Part I. The horse. His history; various breeds, and 
the characteristics and excellences of each, breeding, cross- 
ing, training, sheltering, and general treatment; how to 
buy, etc., etc. 

Part II. The diseases of the horse; causes which pro- 
duce them; how to know them; what to do, etc., etc. 
Very full and exhaustive ; practical, and free from techni- 
calities and remedies impossible to procure. 

Part III. Cattle. Their history; different breeds and 
their characteristics ; proper methods of breeding, crossing, 
training, and general care and management. With full 
dairy directions; how to know and select good milkers, etc., 
etc. 

Part 1V. The diseases of cattle. Methods to prevent ; 
causes that produce; how to know; what to do, etc., etc. 
Part V. Swine. Their breeds; manner of improving 

raising, etc., etc. 

Part VI. The diseases of swine. Causes; how to know 
them, what to do, etc., etc. 

Part VII. Sheep. Characteristics of different breeds ; 
methods of breeding and crossing, treatment, general man- 
agement, etc., etc. 

Part VIII.. The diseases of sheep. How to prevent; 
causes; how to know; etc., etc. 

Purt IX. Poultry. Varieties; special excellences of 
each ; full directions as to care and general management. 

Part X. Diseases of poultry. Causes, remedies, etc., 
etc. 

Part XI. The dog. His breeds, breeding, training, use, 
general value ; diseases, remedies, etc., etc. Copiously and 
strikingly illustrated. 

Part XII. Bees, bee culture and management. 
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The whole is embellished with six hundred and fifty ele- 
gant engravings and six chromo-lithographs, not only illus- 
trating all the varieties of stock and poultry, but the points 
of each and their various diseases. 


A most useful feature, and one that will be immensely 
2697* popular, is the illustrated charts, showing all. the variations 
inthe teeth of the horse, from six..months. to twenty-nine 
years; and of cattle to the age of twelve years. The illus- 
trations are so perfect, and the directions.so specific, as to 
enable any one to learn these changes. The whole consti- 
tutes a volume of extraordinary completeness and scope. 
Agents wanted. The object-teaching stock doctor for the 
American farmer. Agents wanted. It has not before been 
equalled in this country. The expense of producing such 
a work is extraordinary, but we have decided to place the 
2698* prices low.. They are as follows: Bound in extra English 
cloth, beveled boards, ink and gold side and back, $4.75. 
Bound in leather, library style; marbled edges, $5.75. 
Agents wanted. 650 elegant engravings and 6 chromo-litho- 
graphs, over 1,150 imperial octavo pages. Agents wanted. 
This book will be sold exclusively through canvassing agents. 
In no case will it be sold in book-stores. Active energetic 
ugents, of good character and address, who will canvass 
closely, will be given specially liberal .rates and absolute 
control of territory, for which commission will be sent on 
2699* application for outfit. Address, for terms, 


N. D. THOMPSON & CO., Publishers, 
£20, 522 and 524 Pine street, St. Louis Mo. 


$-se~Please post this up conspicuouly in some place 
where there is a good light, and where it will stay. 
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G. E. B., EXHIBIT 50. 


Facts for the consideration of persons contemplating an 
agency. Twelve reasons why Manning’s Illustrated Stock 
Doctor and Live Steck Encyclopedia affords unusual oppor- 
tunity to make money—far above that of any ordinary book. 


Ist. Pecuniary interest. Because it is not, like most 2700* 
other books (sold by agents), simply a work to ¢nferest, a 
sort of luxury that people can do without, but its possession 
is a matter of such pecuniary interest that men will buy, 
not only because it is attractive and entertaining, but be- 
cause the information it imparts will bring a financial re- 
turn, just as improved machinery or other conveniences 
bring larger crops, of better quality, that command higher 
prices, yet with less labor. 
2d. Universalinterest. It is not confined in its interest 
to any class, locality or section, to town or country, but it 979]* 
is universal in interest, alike in city, village and country, 
east, west, north and south. 
There is hardly a head of a family anywhere who has not 
a direct interest in either horses, eattle, sheep, swine, or 
poultry, and to such person the agent can easily demonstrate 
that the purchase of the book will not only give him every 
desirable fact concerning the species of stock he may have, 
both in sickness and health, but that it will bring its sure 
return for the outlay made if its directions are followed, by 
increasing the value of such stock. 9702* 
3rd. Library. The extent of the matter of this book, 
covering all the necessary facts in both health and disease, 
and of all the varieties of domestic animals, constitute it, 
on this subject, a library of information such as has never 
before been equaled in one volume, and it is all that is nec- 
essary to make an enlightened, successful stock man of 
every one who uses it intelligently. 
4th. Object teaching. The double method of object 
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teaching and teaching by word as well, was never before 
attempted so successfully in this department of knowledge. 
The facts in the book are so enforced and rendered clear by 
finished, artistic and correct pictoral illustrations, that it 
not only contributes to make the book invaluable, but en- 
ables the agent to easily demonstrate its worth, and thus 
sell it. | 

5th. The charts, illustrating so minutely the ages of 
horses and cows that go in every book, have never before 
been equaled for accuracy as well as simplicity, and will at 
once excite the attention and desire of every one. It is a 
unique feature, and with the copious illustrations extending 
throughout the entire book, will at once enable the agent to 
get the ear of any person, which is a strong point in any 
book. That accomplished, the intelligent agent can easily 
show up the merits of the work in a way that will sell it. 


6th. Welcome. The book having such advantages, of 
securing the interest and attention, will totally remove the 
unpleasant features of canvassing so often discouraging can- 
vassers, that of the complaint of being ‘‘bored by so many 
agents ;’’ ‘‘agents come so often as to be a nuisance.”’ 


The matter and style of this work so appeal to the taste 
and the interest of the person canvassed that he will not feel 
bored and will not esteem you a nuisance. He will give you 
that attention and time that a book of striking features, 
great beauty, profuseness of illustration and positive value 
to himself merits. 


7th. Steady work at big pay. The universal interest of 
the book enables the agent to canvass a long time in.a small 
field, and thus save much expense and much time that would 
otherwise be occupied in moving about from one field to 
another ; and the delivery of books can thus be made in 
one-fourth the time and with half the trouble of the delivery 
of other books. ; 
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8th. The best customers. Canvassing among the agri- 
ealtural classes is the least expensive, the most pleasant, and 
by far the most profitable when the book in hand interests 
them. This book, above any other issued in this country, 
interests them and answers all these ends in- canvassing. 


Profit, pleasure and freedom from expense, are surely 
matters to be looked to in contemplating an agency. Any 


practical mind will see the immense advantages that this book 2707* 


offers in these respects. 


9th. No competition. This book contains so many 
features peculiar to itself, covering the various subjects per- 
taining to domestic animals so fully, and yet it is so concise, 
original and apt in its teachings, that there is nothing simi- 
lar to it, and hence there is nothing to compete with it. 
And the agent canvassing it will have exclusive control of 
its sale in the territory for which he is commissioned. In 
this we shall be governed by our professions, and every 
agvent may rely on absolute protection in his field. 


10th. Cheapness. The book is a marvel of cheapness, 
when we consider the extraordinary number of fine illustra- 
tions, the expensive charts, printed on bond paper costing 
60 cents per pound, the number of pages 1,000, the size of 
page, 49x7i, and the quality of the paper and binding. 
The only works soldin this country that approach it in these 
respects are a few English works, that have less matter, 
one-fourth the number of illustrations, and no charts, and 
they sell at $10, $12 and $15. | 


lith. The outfit. On the principle that a workman can do 
better and in every way more successful work with good 
tools than with bad ones, we have made the fullest, most at- 
tractive and complete Prospectus. It is fully illustrative 
of the completed book, and with it the agent can make per- 
sons understand clearly.what they are buying. The bind- 
ings are thoroughly shown, and selections are made from 


2708* 


2709* 


929 


2710* 


2711* 


27¢12* 


1i12Ww 


every department of the book. Instead of 96 or 112 pages, 
as are usually given, our Prospectus contains 256 pages and 
180 illustrations, selected from the various parts of the book, 
and also the two superb and invaluable charts. 

12th. Success. Because we teach our agents, in the 
most careful and practical manner, how to show and explain 
this Prospectus in a way that enables them to sell the book, 
and hence to make money in the canvass. 

The above facts are given for the consideration of those 
contemplating an agency, and we submitthem with the hope 
of a thoughtful examination as to their accuracy. When 
you are convinced of the desirability of an agency, we shall 
be pleased to fill order for outfit on receipt of price, accom- 
panied by such information as will convince us of your pur- 
pose to make an earnest, thorough and business-like canvass. 

For terms see confidential circular, and see our large 
illustrated circular for full description. 
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Important facts for the consideration of persons contem- 
plating an agency. 

Fifteen reasons why the American Farmer’s Pictorial 
Cyclopedia of Live Stock and Complete Stock Doctor affords 
the agent unusual opportunity to make money. 

Ist. [llustrations.—It is more prefusely and expensively 
illustrated than any work ona similar subject ever published, 
having nearly 700 superior engravings,—6 superb chromo- 
lithograph plates. | 

2d. Universal interest.—It appeals to the wants and the 
interests of every owner of a horse, cow, sheep, hog, 
chicken, dog or of bees. To such persons it is not a mat- 
ter of taste, or so much of convenience, but of financial 
interest. To buy the book and thus come in possession 
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of its valuable facts, is business economy. The skillful 
agent can easily show this. When he does it he sells the 
book. Itis a good business investment. To buy and use it 
is to save money. Not now only, but in all the future. 


dd. The authors.—The book is written by men of practi- 
cal experience and thorough education, in the line of their 
respective work,—the one having 35 years successful ex- 
perience as a farmer, stock raiser, importer, agricultural 
writer and journalist,—the other being a graduate of the 
most thorough college of veterinary surgery in America, 
and he enjoys an active and successful practice to-day, not 
exceeded by that of any man on the continent. Both are 
well and favorably known throughout the entire country. 


4th. Charts.—The valuable charts by Dr. Louis Brandt, 
V.S., illustrating so minutely the ages of horses and cows, 
which go in every book, have never before been equalled 
for accuracy as well as simplicity, and will at once excite 
the attention and desire of every one. It is a unique fea- 
ture, and with the copious illustrations extending through- 
out the entire book, will at once enable the agent to get the 
ear of any person, which is a strong point in any book. 


the merits of the work in a way that will sell it. 


5th. Chromo-lithographs.—The beautiful colored plates 
introduced in the work, illustrating the varieties of stock 
and farm-yard scenes, are so ornamental and pleasing to the 
eye, as well as illustrative, as to add greatly to the artistic 
effect and general interest of the book, and assist the agent 
materially in selling it. 

6th. Object teaching.—The double method of ‘ object 
teaching,’’ and teaching by word as well, was never before 
attempted so successfully in this department of knowledge. 
The facts in the book are so enforced and rendered clear by 
tinished, artistic and correct pictorial illustrations, that it not 


2713* 


2714* 


.That accomplished, the intelligent agent can easily show up 2715* 


2716* 


926 
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are buying. The bindings are thoroughly shown, and 
. | ~. 
selections are made from every department of the book. / 
Instead of 96 or 112 pages, as are usually given, our Pros- 


pectus contains over 250 pages and 180 illustrations, selected 
from the various parts of the book, including the beautiful 
colored plates and life-like portraits of the authors, and also 
the two superb and invaluable charts. 

14th. Helping our agents.—We do not require our agents 
to fight the battle alone, but we teach them, in the most kg 
careful and practical manner, how to show and explain this 


Prospectus in a way that enables them to sell the book, and 4 

hence to make money in the canvass. : 
15th. Capital.—Agents require but little means to start h 

with to enable them to prosecute the canvass successfully t 


and profitably. We have a method by which agents can 
make large and profitable deliveries with the use of very 
little capital, and by which cheap transportation is also At 
secured. 

The above facts are given for the consideration of those 
contemplating an agency, aud we submit them with the hope 
of a thoughtful examination as to their accuracy. When , 
you are convinced of the fact of the desirability of an 


agency, we shall be pleased to fill order for outfit on receipt . 
of price and such information as will convince us of the | 
purpose to make an earnest, thorough and business-like [ 
Canvass. | 
For terms see confidential circular, and large circular for 
full description. an \ 
D. L. SULLIVAN & CO. - 

N. E. Cor. 9th and Main Sts., Kansas City, Mo. » 
G. E. B., EXHIBIT 52. » 

Confidential terms to agents selling Dr. Manning’s II- f 


lustrated Stock Doctor and Live Stock. Encyclopedia. . 
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Horses, cattle, sheep, swine, poultry, bees and dogs, the 
diseases to which they are subject, the causes of each, how 
to Know it, and what to do. By Prof. J. Russell Manning, 
M.D. Vii 

Dear Sir:—The first consideration in suecessful book 
canvassing is to have a work of undoubted value. Possess- 
ing this, an agent approaches the people with confidence, 
and if he is thoroughly familiar with his book, and presents 
the main features in an intelligent and forcible manner, he 
will seldom fail in securing an order. 

Such a production we herewith offer you. 

Manning’s Stock Doctor and Live Stock Encyclopedia 
stands without a rival or acompetitor. For although there 
have been fragmentary works innumerable on the subject of 
live stock, no such complete and comprehensive work has 
been published, nor is it soon likely tobe. The general de- 


scriptive circular will give you an idea of the broad scope of 


the work. 

In considering the matter of entering upon the canvass 
for this remarkable book, you cannot fail to see at once the 
incomparable advantages which it offers for 


QUICK SALES AND LARGE PROFITS. 


It combines elements of popularity and an immense sale 
which have never been equaled in the book trade. 

It is more profusely and expensively illustrated than any 
similar work ever published. It is by an author whose name 
is 2 host in itself; whose reputation for conscientious re- 
search and accuracy will secure influential endorsement of 


your book everywhere. It appeals directly to the pecuniary 


interests of every owner of a horse, cow, sheep, hog or 
chicken. Canvassing for it is not like soliciting for ordi- 
nary books, or general literature, that are a sort of luxury 
that people can do without. They will buy this book, not 
only asa matter of interest, but as a business investment. 


2728* 


2729* 
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9730* And you can thus approach them. You can at once im- 4 
press them that to buy it is economy. It will not only re- 
sult in money saved, but the possession of a convenient and 
practical knowledge that will be of vast moment and value to A 
them in all the future. 


The book will make more money for the agent, and make 
it easier, than any work issued for the past ten years. 


And to such as embark with a determination to achieve 
success there can be no such thing as fail, for there is no 
class in any community but what will want the book. 


9731* Every intelligent farmer and owner of stock of any kind 
will desire and will possess it, and securing the patronage 
of the influential classes will insure that of all others. 


But remember, we have a system of canvassing that we 
teach our agents. We teach him how to sell the book, and 
if he operates according to our plan, we guarantee success. re 


But upon your assurance that you will thoroughly can- 
vass the field assigned to you, we agree to furnish the books at. 
on the most liberal terms. | 


TERMS TO AGENTS. 4 r 
* Price to Price to Agent’s 
2732 Subscribers. Agents. *rofit. 
° 
Extra Eng. cloth, gold sides and back, $4.75 $2.85 $1.90 ; 
In gray leather (library style,) 6.00 3.60 2.40 
Half Morocco, red titles, mottled edges, 7.00 4.20 2.80 H 
ow 


Giving the agent, as you see, 40 per cent discount, or 
663 per cent profit on the money he invests. Thus, while 
we make the price to subscribers low, we at the same time 
make the discount to you large. 


PREMIUMS. 


Besides the above rates, we will give eight (8) premium 
9733* copies with every 100. 
THE OUTFIT. 


A very handsome Prospectus book, containing over 250 
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L pages of the complete book, 180 illustrations, and showing 
size and quality of page and type, with styles of binding, 
thus giving a perfect idea of the complete work, with con- 

A ditions of subscription, and blanks for subscribers’ names, 


etc., will be sent, prepaid, on receipt of $1.50. Circulars 
ind all needed instructions for prosecuting the business suc- 
cessfully will be inclosed. 

$e Also samples of our superb charts (one 22 by 34 2734" 
inches, ) illustrating so perfectly the ages of horses and cat- 
tle, and also of our beautiful chromatic plates. 


Aw We make no charge for boxing or cartage. When books 
are to be sent C. OU. D., ten per cent must accompany the 
A : erder, as a guarantee that they will be taken. 


Send money by bank draft or P. O. order, if possible. 
Where neither can be had, send by registered letter. 

‘Our new plan’’ of sending goods (to secure cheap 
transportation ) saves some-agents hundreds of dollars every 
vear. Study it and take advantage of it, by ordering two 2735* 
weeks or more before you wish to deliver. 


We furnish no outfits free, for the book is so cheap, and 


“ our discount so large, we cannot afford it. Then, as a rule, 
an agent never amounts to anything who has an outfit given 
‘ him, and such men we do not want. 


We make it a point to send the very best outfits that can 
, be made, believing that a man can do more and better work 
with good tools than with poor ones. This we think is one 

cause of the suecess of our agents. 


A». We make it a further point to teach our agents how to 9736* 
i sell the book, and we can insure you success and paying re- 
@ sults, if you will drill for the work, according to our in- 


structions, before commencing the canvass. 
: TERRITORY. 


In this we send you a territory blank. Name in it from 
ene to three townships, as your first, second and third 


930 
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choice, and return it to us with your money inclosed for 
the outfit. We will at once assign you your field, and for- 
ward the outfit, with the instructions, so that there will be 
no delay. 
Always give your address in full—post office, county and 
State—to save time and insure your receiving our letter. 
We make it a point to fill orders promptly, so that our 
ugents may not be kept waiting on expense. Your interests 
are ours. and when we strive to promote yours we are best 
serving our own. 
Hoping for your order for outfit by return mail, we re- 
main, 
Very Respectfully Yours, 
HUBBARD BROTHERS, Publishers, 
723 Chestnut St., Philadelphia. 


G. E. B., EXHIBIT 53. 


Confidential terms to agents for selling the American 
Farmer’s Pictorial Cyclopedia of Live Stock and Complete 
Stock Doctor, including horses, cattle, swine, sheep and 
poultry. Also departments on dogs and bees. With all the 
facts concerning breeds, breeding, breaking, training, 
sheltering, buying, selling, profitable use and general care. 


The diseases to which they are subject:—The cause of 


each,—how to know it, and what to do. Given in simple 
language, free from technicalities, and with directions that 
are easily understood, easily applied, and remedies that 
are within the reach of the people. By Hon. Jonathan 
Periam, Editor American Encyclopedia of Agriculture ; edi- 
tor ‘*Prairie Farmer,’’ Member Illinois Department of Agri- 
culture; First Recording Secretary and Superintendent of 
Agriculture [Illinois Industrial University; Life Member 
American Pomological Society; Author ‘*History Farmers’ 
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Movement ;”’ ‘‘Lessons fur Life,’’ ete., etc. And A. H. 
Baker, V.S., Veterinary Editor ‘‘American Field ;’’ Veteri- 2740* 
lary Surgeon Iilinois Humane Society ; Medalist of the Mon- 
treal Veterinary College; Member of the Montreal Veteri- 
nary Medical Association, etc. 

Dear Sir: We send you herewith illustrated circulars 
fully describing and giving prices of our important new 
work on live stock, to which we will ask your thoughtful 
attention, You will recognize in it at once the requisites of 
great success and of larger profits to the agent. It is of 
interest to every family who has a horse, cow, hog, sheep, 
chicken or dog. It is of positive pecuniary value to all 2741* 
and it covers its ground thoroughly. You can urge it as an 
investment (not as a luxury but a necessity ) that will bring 
a rich pecuniary return. In considering the matter of en- 
tering upon the canvass for this remarkable book, you can- 
not fail to see at once the incomparable advantages which it 
offers for steady, every day, profitable work, year in and 
year out. It combines elements of popularity and an im- 
mense sale which have never been equalled in the book 
trade. 

It is mere profusely and expensively illustrated than any 9749* 
similar work ever published. 

Its authors are known from the Atlantic to the Pacific 
oceans and are recognized authority on the subjects on which 
they write. 

Canvassing for it is not like soliciting for ordinary books, 
or general literature, that are a sort of luxury that people 
can de without. They will buy this book not only as a mat- 
ter of interest but as a business investment. And you can 
thus approach them. You can at once impress them that to 
buy it is economy. It will not only result in money saved, 9743* 
but in the possession of a convenient and practical knowl- 
edge that will be of vast moment and value to them in all 
the future. 
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2744* 


2745* 


2746* 
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The book will make more money for the agent and make 
it easier than any work issued for the past ten years. 

Every intelligent farmer and owner of stock of any kind 
will desire and will possess it, and securing the patronage of 
the influential classes will ensure that of all others. 

Remember:—We have a system of canvassing in which 
we thoroughly instruct our agents. It is practical and profi- 
table, easily learned and adopted by any agent of average 
capacity. We teach him how to sell the book, and if he 
operates according to our plan, we guarantee success. 

Upon your assurance that you will thoroughly canvass the 
field assigned to you we agree to furnish the books on the 
most liberal terms. 

As announced ip general circular herewith sent, the work 
will contain about 1,200 imperial octavo pages, and nearly 
700 illustrations, printed on heavy toned paper, bound in 
the most handsome and substantial manner, and sold on the 


following 
TERMS TO AGENTS : 


Price to Price to Agent’s 
Subscribers. Agents. Profit. 
Super-extra Eng. cloth, beveled boards, 
black, red and gold sides and back, - $5.00 $3.00 $2.00 
In gray leather (library style,) 
marbled edges, - - - 6.00 - 3.60 2.40 


Giving the agent, as you see, 40 per cent discount or 
63% per cent profit on the money he invests. Thus, while 
we make the prices to sul'scribers low, we at the same time 
make the discount to you large. 


THE OUTFIT. 


A very handsome Prospectus Book, containing over 200 
pages of the complete book, 300 illustrations, including six 
superb chromo-lithographs, and Dr. Brandt’s wonderful 
charts for accurately telling the ages of horses and cattle, 
also showing quality of paper and size of type, both styles 
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ef binding, and giving a perfect idea of the complete work, 
with conditions of subscription, and blanks for subseriber’s 2747* 
names, etc., will be sent pre-paid, on receipt of $1.50. Cir- 
culars and all needed information for prosecuting the busi- 
ness successfully, will be inclosed. 

With every outfit we send our remarkable book of instruc- 

tions, entitled : 

‘“SUCCESS IN CANVASSING,’’ 
which points out every step in a successful canvass so ex- 
plicitly and clearly, that the agent has only to follow its direc- 
tions to make money. 

It is a positive guarantee of success. 2748* 

Notice, we do not leave our agents to fight the battle alone, 
and on such information as they can pick up, but we help 
them in every step. | 
. : We make no charge for boxing or cartage. When books 
are to be sent C. O. D., one-fifth, or 20 per cent, must ac- 
company the order, as a guarantee that they will be taken. 

Send money by bank-draft or P. O. order, if possible. 
Where neither can be had send by registered letter. 

‘‘Qur new plan’’ of sending goods (to secure cheap trans- 
portation) saves some agents hundreds of dollars every 2749* 
year. 

We furnish no outfits free, for the book is so cheap, and 
discount so large, we cannot afford it. Then, as a rule, an 
agent never amounts to anything who has an outfit given 
him, and such we do not want. 

We make it a point to send the very best outfits that can 
be made, believing that a man can do more and better work 
with good tools than with poor ones. This we think is one 
cause of the great success of our agents. 


We muke it a further point to feach our agents how to 9740* 
sell the book, and can énsure success and paying results, if 
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they drill for the work, according to our instructions, be- 
fore commencing the canvass. 


TERRITORY. 


In this we send you a territory blank (form 99.) Name 
in it from one to three townships, as your first, second and 
third choice, and return it to us with your money enclosed 
for the outfit. We will at once assign you your field, and 
forward the outfit, so that there will be no delay. 

Always give your address in full—post office, county and 
State—to save time and insure accuracy on our part. 

We make it a point to fill orders promptly, so that our 
agents may not be kept waiting on expense. Your interests 
are ours, and when we strive to promote yours we are best 
serving our own. 

Hoping for your order for outfit by return mail, we re- 
main, 

Very Respectfully Yours, 
D. L. Sutiivan & Co., 
Kansas City, Mo. 
N. E. cor 9th and Main Sts. 


G. KE. B., EXHIBIT 54, 


? 


Are two advertisements from ‘*The Farmers’ Review.’ 


Agents take our Stock Book. See reasons why, below. 
‘‘What Webster’s dictionary is to the general reader this 
Stock Book is to every farmer and stock owner.’’ Special 
to canvassing agents! If you want a book that is practical, 
attractive, reliable, new, and that will sell to a larger num- 
ber in a given township than any book published, and prove 
more satisfactory to both purchaser and agent, take our 
new American Farmer’s Pictorial Cyclopedia of Life Stock 
and Complete Stock Doctor, embracing horses, cattle, sheep, 
swine, poultry, bees and dogs. By Hon. Jonathan Periam, 


CO 
f* ; 
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Editor-in-chief of the ‘* Prairie Farmer,’’ and Dr. A. H. 
Biker, the distinguished veterinary surgeon and writer. It 
covers every subject pertaining to stock of the farm in health 
and disease, and meets a positive want felt by every farmer 
und stock owner. With its 720 superb practical illustra- 
tions, its 6 beautiful chromo-lithographs, 6 colors each, its 
strikingly valuable illustrated folding charts, on bond paper, 2754* 
for accurately telling the ages of horses and cattle at any 
period, it is easy to demonstrate its value, and to sell it. It 
sells rapidly, because with it you meet perfectly a positive 
need of the people. 

Agents, it is a grand chanee for you to make money hon- 
orably, constantly, rapidly. It is entirely new. There is 
not another like it in existence. No competition! There 
is no book approaching the plan or value of this in the hands 
of the public. It is one of the cheapest books ever pub- | 
lished. ' If the price should be fixed in accordance with the 2755* 
value of the contents, this book ought to sell for $20 to $30 
per copy. A million copies are positively needed ! 

Criticisms :—‘‘It will fill a long felt want in the farm 
library. I can recommend it with confidence to farmers and 
stock breeders everywhere.’’—J. J. Woodman, Master Na- 
tional Grange, Patrons of Husbandry. 

‘‘Far superior to any book of the kind yet published. It 
will prove an invaluable work to stock raisers, farmers and 
horsemen.’’—M. H. McKillip, M. D., V.S., Chicago, II. 

‘‘It is a whole and valuable library in itself.’’— Western 2756* 
Agriculturist, Quincey, Ill. 

‘‘It should be in the hands of every stock owner. I heart- 
ily recommend it as the best work of the kind JZ have ever 
seen.’’—Prof. M. C. Baker, V. S.,. Lecturer and Demon- 
strator of Anatomy, Montreal Veterinary College. 

‘‘It is a large book, yet every page is filled with golden ' 
information. It is a book every farmer should have.’’— . 
Dakota Farmer, Yankton, Dakota. 


936 
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‘‘The fullest and most explicit, concise and practical work 


2757* on Live-Stock ever offered to the public.’’—St. Louis Live- 


2759* 


Stock Journal. 

‘‘T consider it of the greatest value to stock owners and 
breeders, especially as a veterinary adviser, as well as a 
book of reference.’’—C. C. Lyford, M. D., V.8., Pro- 
fessor Northwestern Veterinarg College, Minneapolis, 
Minn. 

‘‘The most practical work of its kind ever laid before the 
American public.’’—Journal of Agriculture, St. Louis, Mo. 

‘‘The plan of the book is admirable, and worked out with 
great skill.’’—Prairie Farmer, Chicago, IIl. 

‘‘The most comprehensive and valuable book for ordinary 
farm use ever published.—/owa Homestead, Des Moines, la. 

Wuat our CaNnvassinG AGENTs say :—‘‘I arrived here and 
commenced work Thursday noon, and at 5 p. M., Friday, 14 
days, had 15 good subscriptions—13 of them for leather 
style.’’—J. A. Alexander, Des Moines Co., Iowa. 

‘‘T have been out a short time with my new Prospectus 
with good success—have taken 7 good subscriptions per 
day.’’—J. A. McCune, Woodford Co., III. 

‘‘In three and a half days I sold $76 worth of books. 
Everybody wants the new Stock Boo, and I anticipate con- 
tinued good results.’’—-J. B. Barnett, Des Muines Co., Ia. 

‘‘The Stock Book outfit received, and the canvass is 
progressing grandly. The book sells to almost every far- 
mer.’’—J. M. Alexander, Cooke Co., Texas. 


‘‘In one day I sold 9 Stock Books. I am enthusiastic 
over the book and my prospects with it.’’—S. W. Hall, 
McLean Co., Ill. 

‘My profits this week are $83.50. I shall make this 


9760* my exclusive business.”’-—W. P. DeWalt, Westmoreland 


Go., Pa. 
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‘‘T am averaging 6 orders per day; 31 orders last week. 
All are greatly pleased with this grand work.’’—John A. 
Bean, Crawford Co., Ark. 
‘So far I have averaged over 6 orders a day. Have yet 
to hear the first objection to the book. It is a success.’’— 
W. T. Smith, Huntington Co., Ind. 
‘‘T have sold 85 Stock Books in 164 day’s canvassing, 
Will send for 108 copies soon.’’—Henry Stewart, Whiteside 
.Co., Il. 2761* 
Contains 1,156 imperial octavo pages, with two invaluable 
charts, illustrating the ages of horses and cattle, and over 
720 engravings, author’s portraits, and 6 colored plates. It 
is sold through canvassing agents only, at the following very 
low prices: Bound in extra English cloth, beveled boards, 
ink, red, and gold side and back, $4.75. Bound in leather, 
library style, marbled edges, $5.75. 
At the above prices, it is far the cheapest Stock Book ever 
sold in this country. Agents wanted. Exclusive territory. 
Confidential terms, etc., sent on application. Address, 2762* 


N. D. THOMPSON & CO., Publishers, 
St. Louis, Mo. 


Agents are making $100 per month selling Manning’s 
Illustrated Stock Book, because every farmer needs it. It is 
the latest and most complete work ever issued in America, 
treating of horses, cattle, sheep, etc., their breeds, breeding, 
training, causes of disease, symptoms and remedies. Over 
1,000 pages. | 

Agents wanted. Farmers, their sons and others desiring 
profitable work, should send at once for particulars and 2763" 
terms to HUBBARD BROS., Publishers, 

Chicago, Ills. 
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IN THE 


CIRCUIT COURT OF THE UNITED STATES 


EIGHTH CIRCUIT. 


EASTERN DISTRICT OF MISSOURI. 
IN BOQUITY. 


ALFRED H. HUBBARD 
NATHAN D, THOMPSON, 


AND 


NATHAN D, THOMPSON 


| September Term, [882. 


( No : 2 ( IS J 


vs 8 


ALFRED H, HUBBARD, / 


It is hereby stipulated and agreed that the commissions 
and certificates of the Commissioners before whom the tes- 
timony has been heretofore taken, or is hereafter to be 
taken, are regular and in due form, and that the same shall 
be omitted herefrom. 

J. R. SYPHER, 
S. M. BRECKINRIDGE, 


for Com pla nant. 
JOHN B. HENDERSON. 


KERR, GIBSON & KERR, 
and C. G. B. DRUMMOND, 


Solicitors for N. D. Thompson. 
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EXHIBITS 


ATTACHED TO RESPONDENT'S TESTIMONY. 


G. E. B., EXHIBIT P. C. 


CaMDEN, N. J., 2-28, 1883. 
Mess. N. D. THompson & Co. 2636 
I would like to see circular of your Stock Book, and if it 
is good and suits me, I should like to have a portion of Cam- 
den Co., embracing Chews’ landing. Can I have it? Have 
been handling Holman’s Bibles in that vicinity. 
FRANK WHITNEY, 21 S. 5th St., 
Camden, N. J. 


EXHIBIT HODGKIN A. 


Proposition extraordinary. Special. Read. Take our 
Bible. We teach you how to sell it. It will pay. It will 
not hurt the sale of any other book you may canvass, and 2637 
will surely add much to your income. Take our word for 
it, the result will surprise you. 

Great reduction in prices. Our $20 Bibles reduced to 
$15. Our $15 Bibles reduced to $11 and $13. Our $10 
Bibles reduced to $9. Our $9 Bibles reduced to $8. Our 
$6 Bibles reduced to $5. Our $5 Bibles reduced to $4.50. 

The prices, from $4.50 to $15, suit every locality. Its 
2,000 illustrations, including fine steel engravings, elaborate 
maps, colored plates and illuminated pages, with a library 
of other biblical matter.in addition to the text, render it by 9638 


2 


> 
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2639 


2640 


41 


the subseription trade. 


more popular as it is better known. 


exclusively for this Bible. 


wll odds the most complete and best selling Bible ever on 
It is leading all others, and grows 


We have added some valuable and Important new matter 
during the present year (1881,) all which is copyrighted 


Take notice. 


( Over. ) 


We have the most elaborate and beautiful 


Prospectus made. Also, that we send with every outfit a 


Key that teaches the agent to explain in concise and choice 
language every feature connected with it, from the beautiful 


emblems on the cover to the 
inside. 
#. 


last table 


or other feature 


In short, it teaches exactly and surely how to sell 


Auy agent can double his sales by first studying the 


Prospectus till he can explain it as given in this Key. 


Rates: 


The outfit. 


it will pay you. 
application. 


Half off. 
new departure in rates on the Bible, and now allow our 
active agents half off on that book, their profit being one- 
half retail price, or 100 per cent. on the cost to them. 


Again take notice. 


Yours Truly, 
N. D. THOMPSON & CO., Pub’s, 


We have made a 


Take notice further, we will send you this 
Prospectus, Key and outfit, (costing us $2.50 to make), on 
receipt of $1.75, if you will make an earnest effort with it. 
And when you have ordered five Bibles, at regular rates to 
agents, we will pay back the $1.75 thus advanced. 
from any cause you fail to make sales, we will refund the 
amount paid, on your returning it to us prepaid, in good 
condition. 


Or, if 


It will cost you nothing to make the trial, but, we repeat, 
Will send full description and terms on 
We await your decision. 


- St. Louis, Mo. 


vo) 
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EXHIBIT HODGKIN B. 


W.S. BRYAN, 
PUBLISHER AND Book Setuer, Sr. Louts. 
602 N. 4th Street, 603 N. 3d Street. 


St. Louis, April 19th, 1880. 

Notice. I have this day sold to Messrs. N. D. Thompson 
& Co., 520, 522 and 524 Pine street, St. Louis, my entire 
book business. All agents who have heretofore been deal- 2642 
ing with me will in future be supplied by them on the same 
terms and conditions; and all letters, inquiries, applications, 
etc., in regard to books that I have been handling, must be 
sent to them. 

I have decided to quit publishing, for the purpose of en- 
vaging in another line of business, and I desire here to 
express my warmest thanks to all with whom I have had 
business transactions as a publisher, for their uniform kind- 
ness towards me. : 

Agents who have canvassed for me will find Messrs. 9643 
Thompson & Co. prompt, reliable and accommodating, and 
they will carry out to the letter every promise I have made 
to agents and others. 

With the best wishes for the success of all my old friends, 
Iam, ; 

Very Respectfully, 
W.S. BRYAN. 


EXHIBIT HANNAFORD, A. 


Itemized statement of cash payments made for author- 
ship and electrotype plates of the Periam and Baker Stock 
Book :— 2644 


Authorship :— 
Jonathan Periam - - - 1,157.50 


. a5 
Dr. A. H. Baker - - 
J. KR. Trueheart (revision and 
proof reading - - 


Indexing and extra proof reading 
Composition :— 

A. R. Fleming’s Bill, June 27-82 
Woodward, Tiernan & Hale, title 
2645 page and charts, 2-8-82_- 
C. Babington, extra proof reading 
12-27-81, $27.68, 5-29-82, 

$18.78 - - - 

Cuts (Illustrations ) :— 
Petri & Pels, N. Y. - - 
W.S. Riches, St. Louis, - 

J. B. Lippineott & Co., Phila. 
Photo-Engraving Co., N.Y. - 

Brown & Pulverman, N. Y. - 
2646 Cuts Bees, &c., 7-26-81, $9.60, 
} 7-28-81, $10.80 - - 
Western Electro. Foundry, extra 
work on charts and cuts in 6 


monthly bills - ~ 
Electrotyping :— 
Itemized Bill Western Electrotype 
Foundry, Apr. 8=82 - 
Express chgs.on cuts, MS. and proofs ; 
also telegrams, &c., as shown by 
9647 Cash Book, between June 4-81, 
and Mch. 10-82, numerous en- 
tries. <A partial exhibit only of 
these expenses - - - 
Dies (Side and Back Stamps for Bin- 
ders ):—W. H. Cantlin, Phila., 
3—6-—82 - - - - 
Total - 


404.25 


2395.— 
100.— 


1,064.19 


32 —_—" 


46.46 


548.44 
36.— 
105.— 
4.— 
11.88 


20.40 


69.70 


1,896.75 


1,142.65 


795.42 


823.77 


25.20 


80.— 
$4,763.79 


a7 
EXHIBIT FLEMING, A. 
OFFICE OF 
A. R. FLEMING, 2648 


Book AND JOB PRINTER, 
No, 305 North Third Street, 


St. Louis, Mo., July 12th, 1881. 

Messrs. N. D. THompson & Co. 

Will do the composition on book spoken of for 50 c¢. per 
M, sending one revised proof to you, sending type to foun- 
dry, they to return it, and you to return proof to me. All 
changes in proof from copy to be charged for at the rate of 
50 c. per hour. Will turn out 25 pages per day. Full . 
page (or nearly full) cuts, 10 c. per page. 9649 

A. R. FLEMING. 

Part pages will be charged for actual matter contained, 

with 10 c. for making up page. 


EXHIBIT BAKER G. L. B., on EXHIBIT BAKER A. 


ILLINOIS STATE HORTICULTURAL SOCIETY. 
OFFICE OF 
SUPERINTENDENT OF Farr, 
At Inter-State Exposition, Chicago, 1881. Open to the 
United States, Canada and Mexico. 


Cuicaao, June 9, 1881. 2650 


In consideration of one (1) dollar per printed page, A. 
H. Baker, V. S., agrees to prepare accurate matter upon 
Veterinary, (that is, the treatment of diseases of farm ani- 
mals, including dogs, with proper prescriptions) for two 
hundred (200) pages, more or. less, averaging five hundred 
(500) words per printed page; the matter to be furnished 
written in ink, in condition for the printer, and written on 


TRO 
paper of uniform size, properly classified; diseases of a 
similar character to be grouped together, the whole for pub- 
9651 lication in book form. Andthe said A. H. Baker, V.S., here- 
by agrees that he will not furnish for publication in book form 
similar matter within three (3) years from the date of this 
contract ; and the said A. H. Buker, V. S., agrees that his 
name and official titles may be used in connection with that 
of Jonathan Periain in the authorship of the book in which 
the matter appears. 

In consideration of the above, the said Jonathan Periam 
agrees to pay as follows: Fifty (50) cents per page of five 
hundred (500) words upon the completion of one hundred 

2602 (100) pages of five hundred (500) words each, the balance 
of the payment to be made in full upon the completion of 
the whole number of pages. 


ali A. H. BAKER. 
es JONATHAN PERIAM. 


EXHIBIT BAKER A. 1. 


Str. Louis, Mo., Oct. 25th, 1881. 

Dr. A. H. BAKER. 
Dear Sirk :—Your favor of the 24th rec’d. You will find 
all the inclosed ‘‘cuts’’ either in proof in your and Mr. 
2693 Periam’s possession or in the old book. Please do not fail 
to use them. The fact of your sending them leads us to 
fear that you will overlook something in hand and paid for. 
In regard to the others, they number nearly a hundred, and 
as we already have illustrations to the number of six hun- 
dred (600), we do not believe we are justified in adding to 
the number. .It will make the book so expensive that we 
sannot reach the class of people we depend on for its sale. 
It is the ordinary farmer of moderate means we ure working 
to reach. If we make the book too expensive we reach over 
2694 his head, and will have a small constituency from which to 
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derive our profit. Or else we will have to put the book so 
low in price as to allow no profit. We must avoid either of 
these, and, hence, will ask you to write carefully to a/l the 
cuts now in hand, and try to economize space in everything. 
We hope you will let us have « good lot of manuscript Nov. 
Ist, and that you will manage to wind up the entire work 
by first Dec. Can you do so with what assistance Periam 
ean give you? Will send yousome electrotype proofs soon. 
Very Truly, 
N. D. THOMPSON & CO. 2655 


EXHIBIT BAKER A, 2. 
Sr. Lours, Oct. 28th, 1880. 


Dr. A. H. Baker. 

Dear Srr:—Please send us every possible page you can 
on next Thursday, the first Nov. 

Will ask you to be careful to see that every dlustration 
is pasted in proper place. Unless this is carefully attended 
to we will leave something out, and this we hope to avoid. 
Send MS. by express. 


Very Truly, 2656 
; N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 3. 


St. Lours, Mo., Jan. 3lst, 1882. 
Dr. A. H. BAKER. 

Dear Srr:—We bought this cut in N. Y., and don’t 
know its explanation. Can’t refer you to authority on it. 
Hope your anatomical knowledge will enable you to use it 
to good effect. You failed to answer one inquiry, as to 
when you would probably complete the work. 

We have the proofs of the book pasted in a large volume, 2657 
ufter scrap-book fashion.” It will serve asa guide both to 


us, to printers and binders, but we would like to express it 
up to you for a day, if you would run through the veteri- 
nary department and see if all the numbers in your refer- 
ences to prescriptions are right. This ought to be attended 
to before plates leave electrotypers’ hands. Can you devote 
au day to it soon? 
! Very Truly, 

N. D. THOMPSON & CO. 


2658 KXHIBIT BAKER A. 4. 


Sr. Louis, Jan. 21, 1881. 
Dr. A. H. BAKER. 


Dear Str:—We have arranged to engrave the illustra- 
tions on cattle obstetrics—16 in number. They are now in 
engraver’s hands. We can send them up to you on Mon- 
day, so that you can make notes as to what they illustrate, 
give titles, ete., and send back to us on Tuesday. 

The engraver has to have them to work by, but can 
spare them for two days. 

2659  Periam furnished us the glossary complete, and it is all 
in printers hands, so we cannot use that portion of your 
COpy. 

, Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 5. 


ST. Louris, Mo., 9-17, 1881. 
Dr. A. H. BAKER. 


Dear Sir:—Clater’s Cattle Doctor is in hand at last. 

Will send it to you now, or wait till Mr. Periam comes 

2669 down, in about ten (10) days, as you may wish. Hope you 
are making good progress still. 3 


oo 


Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 6. 


St. Lours, Nov. 9th, 1881. 
Dr. A: H. BAKER. 

DeaR Sir :—Your favor of the 7th inst. is at hand, and 
we are happy to learn that you find the matter submitted ts, 
for the most part, in good shape. The two words you find 
substituted for the two that you wrote, are among the minor 
casualities of printing, for correction of which the pub- 
lisher nearly always has to depend upon the author’s revision 
of final proof sheets. The errors will be carefully corrected. 

The writer of this letter has charge of the book in its 
passage through the press. The carbolic lotion, No. 5, to 
which you refer, was brought into the regular series, and 
numbered, simply for the sake of uniformity; and great 
care has been taken to change all subsequent numbers to 
correspond. As you are keeping a record of the preserip- 
tions for use in the glossary, and to make the whole matter 
clear, with reference to the sequence of prescriptions, we 
enclose four pages of original manuscript, and, also, a 
couple of pages of rough proof. From the manuscript 
pages, you will see that, by a slip of the pen, No. 15 was 
duplicated in the MS., and, also, No. 24. The numerals 
were changed to make the numbers read consecutively, so 
that, as the writer understands it, the last prescription in 
the matter furnished to date, is No. 27 instead of No. 24— 
1 being added for the carbolic lotion above mentioned, 1 
for the duplicate 15, and 1 for the duplicate 24. Much 
pains has been taken to change the references as required in 
each case, to avoid prescribing a blister for a tonic, but to 
avoid the possibility of any error of that sort escaping de- 
tection, you will confer a favor by scrutinizing the refer- 
ences carefully, in the proofs which will be forwarded to 
you. If the matter is correctly stated above—and it seems 
so to be—the first prescription in the next lot of manuscript 
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that you forward will be No. 28. The rough prvofs are 
merely enclosed as incidental aids to a clear understanding 
of the situation. On page 510 is the last of the prescrip- 
tions to date, numbered 27, and isthe second of duplicate 
24. Page 316 is the last page of your matter to date, 
finishing legs of the horse, and having a_ reference thereon 
to No. 27 (24 as written.) Please return us these rough 
proofs, as they are needed to complete our record here. 
Better ones will be sent you for final revision, in regular 
order. We understand it that the cut you want engraved 
is the hand in the act of closing upon the ball. Are we 
right? If so, enclose to our address the copy of it, here- 
with returned, and it shall be engraved at once. 

As soon as the electrotyper is ready we will forward final 
proof of all your matter covering legs of the horse, and 
trust that you will find it correct—or, at least, that any 
errors you may find will be of a kind easily rectified. It is 
especially hoped that you will find the prescriptions all 
right, but please watch the references closely when you re- 
ceive the next lot of proofs. Don’t fail to return us the 
enclosed cut, if it is the one you want engraved. With 
best regards, 

Very Truly Yours, 


N. D. THOMPSON & CO. 


ENHIBIT BAKER A, 7. 


St. Lours, 12—12, 1881. 
Dr. A. H. Baker. 

DeaR Str:—Your esteemed favor rec’d. Your wishes 
in regard to preface shall be observed. Will prepare it 
here. 

If Mr. Periam has not procured the additional chapter 
ready on horse disease, when this reaches you, please send 
it to us by express. The chapter sent Saturday, and ree’d 
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to-day, is all right and already nearly set up. Can we ex- 
pect still another chapter at the end of this week? 
Very Truly Yours, 


N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 8. 


St. Louis, Jan’y 3 (6), 1881. 
Dr. A. H. Baker. 
Dear Sir:—Thanks for the promise to wind up next 
week. 
Please arrange to send us a lot of copy by express on 9668 
Monday, the 9th, and oblige, 
Yours Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 9. 


St. Lovis, Jan. 25, 1881. 
Dr. A. H. Baker. 
Dear Sir:—We send the matter we have arranged to en- 
grave by express prepaid. Please make your notes so you 
can write to them appropriately and send back by express so 
we can get them Wednesday. 2669 
Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 10. 


St. Louis, Mo., Jan. 28, 1881. 
Dr. A. H. Baker, 
Dear Sir :—If you send us no MSS. to day, please send 
all you possibly can on Monday, and write us exactly when 
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EXHIBIT BAKER A. 14. 


St. Louris, Febr. 2d, 1882. 
Dr. A. H. Baker. 

Dear Sir :—We send proof of obstetrical cuts. Please 
attach to your MS. in the proper connections, writing title 
of each under pencil figure No., so the printer won’t get 
them up side down. 

Yours, &c., 
N. D. T. & CO. 


EXHIBIT BAKER A, 105. 


St. Louis, Mo., Febr. 28, 1882. 
Dr. A. H. BAKeEr. 
DrEAR Stk :—Does the one chapter on Dog Diseases, &c., 
complete copy? If so, all right. But let us know. 
Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 16. 


St. Louis, Mo., Aug. 17, 1881. 
Dr. A. H. BAKER. 

Dear Srr:—Your favor 15th received. I start to New 
York next Tuesday, and will take the illustrations you seud 
with me, and have them engraved there. Will push up the 
work so that you can have proofs to affix to your MSS. 

Will see if Clater’s Cattle Doctor can be had here. If 
not, will get it in New York, if you desire. Shall I? 

Our printers are clamoring for copy. Please write me at 
once the date, as near as you can make it, on which you can 
furnish us with matter for one hundred (100) printed 
pages—say 500 words to the page. Write me immediately 
on receipt of this, please, as I promised to give definite in- 
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formation in a day or two. Hope you will find it conveni- 
ent to crowd things. 
Very Truly Yours, 
N. D. THOMPSON. = 2679 
C-8-18-"81. 

Suid to get Clater’s and cut out obstetrics and 
send the rest to me, or cut out what might be desirable. 

100 printed pages will be ready on or about Sept. Ist. 


A. H. BAKER. 


EXHIBIT BAKER A. 17. 


St. Louis, Aug. 22, 1881. 
Dr. A. H. BAKER. 

Dear Sir :—Yours 19th rec’d. I have arranged to get 
much better cuts than those in the book you name. I g¢gq. 
start to N. Y. to-morrow, and will get all the material you 
want there and in Philadelphia. 

Very Truly, 
N. D. THOMPSON. 

Hope you are making good progress with the MS. Don’t 
send any down till return. It will give you a chance to 
get up a good lot. 


EXHIBIT BAKER A. 18. 
Doctor. 
The other ‘‘cuts’’ which you gave me for engraving are 268] 
in the hands of engravers, and will be ready by the 20th 


inst. Will send as soon as ready. 
Yours, 
NN. Me Ee 
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EXHIBIT BAKER A. 19. 


Sr. Lovis, Mo., Sept. 13, 1881. 


Dr. A. H. Baker. 

Dear Srr:—!I inclose with this proofs of about 140 illus- 
trative wood-cuts, which I will ask you to use in the Stock 
Book on which you are engaged forus. Use them a//, please, 


if some only to condemn. 
of copy, so we can know where to insert. 
(itle in every case. 


Paste them on copy or on margin 
Mark carefully the 


All those concerning the horse, are from 


Mayhew’s two books, ‘*‘ Horse Management’’ and ‘‘ Herse 
You can get the appropriate explanation from 


Doctor.”’ 
these two books. 
ful not to overlook the use of any. 
in getting Clater’s Cattle Doctor. 

New York with a lot of freight goods, but will be herein a 
very few days, when I will send it to you. 


Vary the titles when you can. 


Be care- 


I succeeded after all 
It is on the way from 


Mr. Periam informs me that you kindly consented to our 


if possible. 
sions, ete. 
consented to with him. 


Charge cost to us. 


engraving your diploma, conditional on its being used in 
prospectus and not in the book. 
ditions, and will ask you to have it photographed this week, 
Have written Mr. P. dimen- 


We accept it on these con- 


Send with it, also, photograph of yourself, as 


We will get up a good cut that 
will not do vou discredit, and for which you will not be 
ashamed. 


Hope you are pushing forward the work with all possible 


speed. 


Very Truly Yours, 


N. D. THOMPSON. 


EXHIBIT BAKER A. 20. 


St. Louis, 9-22, 1881. ° 


Dr. A. H. Baker. 
Dear Sir :—Can you let us have a few hundred pages 


re 


manuscript now; so that our literary man can be engaged 
reyiewing? If so, please deliver to Mr. Periam at once to 
come with a lot from him. I6R5 
Very Truly, 
N. D. THOMPSON. 


EXHIBIT BAKER A. 21. 


St. Lours, Mo., 9-24, 1881. 
Dr. A. H. Baker. 

Dear Sir:—Can you give us all the veterinary on the 
Horse, by the first of October? 

And can you express to us a few complete chapters now? 
Would like them for review by our editor, preparatory to 
putting into hands of printers. 2686 

Did you get the illustrations sent? No receipt and no 
answer to inquiries then made. 

Please let us hear from you. Weare very anxious to get 
your work into the printers’ hands. 

Very Truly, 
N. D. THOMPSON & CO. 


“-XNHIBIT BAKER A. 22. 


Str. Louis, Oct. 10, 1881. 
Dr. A. H. Baker. 

Dear Str:—We send you by express, to-day, prepaid, 2687 
‘¢ Clater’s Cattle Doctor.’’ It would have gone before, but 
we knew you had not reached that department. 

Mr. Periam is coming down this week, and we will send 
by him proofs of all the ‘‘ cuts’’ we have. We have 
enough to illustrate everything. Don’t fail to use all of 
them, please. 

Please write us at once when you will complete the Horse. 

Very Truly, 
N. D. THOMPSON & CO. 
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2688 EXHIBIT BAKER A. 23 


Sr. Louts, Mo., Oct. 10, 1881. 
Dr. A. H. BAKER. 


Dear Sir:—-We sent your photo to engravers to-day, 
but would like to have your personal signature engraved 
underneath. Please write the following on a slip, in the 
way you would like to have it engraved : 

Yours Very Truly, 
A. H. BAKER. 

Inclosed samples from Mr. Periam will give you an idea 

2689 of what we want. Might send several to select from. We : 
express Clater to-day, with proofs of all the cuts you asked 
us to make. We had over a hundred selected from May- 
hew, and have forgotten whether we mailed proofs to you 
or not. Did we? If so, indicate place to use them. 


Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A, 24. 


St. Louis, Mo., Nov. 5, 1881. 
Dr. A. H. BAKer. 


2690 Dear Sir:—Can you, with what help you get from Mr. 
Periam, complete your work on the Stock Book by Decem- 
ber 15th? If you can manage to do so by that time without 
injury to the value or character of the book, it would be of 
vast advantage to us. Our arrangements: with printers are 
to have all the copy in by that time. Please figure on 
the matter and write us definitely at once. 

We send some proofs of your work with a lot to Mr. 
Periam. Please read immediately when you get it and re- 
turn promptly through him. Do you:check the illustrations 

969] so as to avoid missing any? We. have cuts of bones that 

seem to us belong to the horse’s foot. Please don’t omit 


793 
any. Can't afford to loose them. We will have 40 of 
vour new Cow Cuts engraved by the 15th. 

Very Truly Yours, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 25. 


St. Louis, Nov. 28, 1880. 
Dr. A. H. BAKER. 

Dear Sirn:—Mr. Periam expects to come down here 
Tuesday night, 29th inst. Will you please send us every 2692 
possible page of MS. you will then have ready, by him. 

Will you, also, be able to approach completion by the 
12th of Dec., as proposed? Please answer and oblige, 

Yours Truly, 


N. D. THOMPSON & CO. 


EX HIBIT BAKER A. 26. 


St. Louis, Nov. 30, 1881. 
Dr. A. H. BAKER. 

Dear Sir:—Mr. writes us that he will not be here till 
Saturday. We cannot well wait till that time for your 2693 
MSS., and will ask vou to send us at once by Express the 
copy returned to you for placing cufs, and also every pos- 
sible page of new matter you can let us have. 

Please send it to-morrow, so that we can get it Friday 
morning. 

Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 27. 


St. Louis, Dec. 7, 1881. 
‘Dr. A. H. BAKER. 9694 
Dear Sir :—We want to set up preface to Stock Book 


74 
very soon. Have you any suggestions to offer as to its con- 
tents or features? Or do vou wish to leave that to us? 
Presume we will have some matter from you to-morrow. 
Shall be glad to have all you have in perfect condition this 


week. 
Very Traly, 
N. D. THOMPSON & CO. 
EXHIBIT BAKER A. 2s. 
2695 Sr. Louts, Mo. Dee. 5. 1881. 
Dr. A. H. BAKER. 


Dear Sir:—In reply to your esteemed favor of the 2d 
inst., we are glad to know that you will, with hardly a doubt, 
be able to supply the last batch of MS. by Jan. Ist. If so, 
it will contribute to our happiness for the New Year most 
materially. Please bear the fact constantly in mind. 


In numbering prescriptions and referring to them please 
use exceeding care, as a mistake in that carried through the 
work would be serious. In regard to the /iterary style.— 
2696 If you make yourself well understood—that is, make your 
meaning entirely clear to our editor, you need not waste 
much time on that. He is an old editor, and a finished 
writer. He will correct any crudities of expression that 
your haste may lead you to make. Only be clear as to 
meaning—he knows nothing of the subject, but with the mat- 
ter plainly stated he will make the Uterary effect all right. 
We hope to have the copy you have on hand ina day or 
two. 
Yours Very Truly, 


N. D. THOMPSON & CO. 
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EXHIBIT BAKER A. 29. 


| St. Louis, Dee. 8, 1881. 
Dr. A. H. BAKER, 

Dear Sir :—Your favor 6th rec’d. The mistake on page 
312 must, of course, be corrected. Sorry it occurred. 

We write especially to say that Mr. Periam is going to send 
down a lot of matter on Monday the 12th, and to ask you 
to do the best you can to send us a good Jot with his at that 
time. We write him to-day, and ask him to send in connec- 
tion with yours, for which he will call. Please do the best 2698 
for us you (can) for that time. Don’t fail to get in at 
proper place a// the tllustrations bearing on any subject. 
Very Truly, 

N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 30. 


St. Lours Mo., Dee. 20th, 1881. 
Dr. A. H. Baker. 

Dear Srr :—We are terribly hard up for copy. If you 
have asingle chapter ready for printers, please send it along 
by. express at once. 

If not, let us have it at the earliest possible moment. We 
believe Periam was to assist in the veterinary in swine, sheep 
and poultry departments. If so, and he has it ready, please 
review it at once so as to make it your own and send it 
along. Help us as expeditiously as you can, please, so that 
we may keep things moving till the book is out. Will you 
be able to finish up entire by the Ist to 5th Jan. ? 


Very Truly, 
N. D. THOMPSON & CO. 
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2700 EXHIBIT BAKER A. 31. 
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St. Louris Mo., Dec. 27th, 1881. 
Dr. A. H. Baker. 

Dear Sir:—The MS. you promised us yesterday is not 
yet to hand, and we are needing it sadly. Please crowd 
forward with all possible expedition. If not sent, let us 
have all of Perium’s veterinary with every possible page of 
yours at once. 

Very Truly Yours, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 32. 


St. Louis, Jan. 4, 1882. 
Dr. A. H. Baker. 

Dear Str:—Your favor of the 2d inst. has just come to 
hand. Referring to the two cuts you mention, we will 
have no difficulty in using the one on ‘‘Rot,’’ which can 
easily be worked in the article on Liver Fluke. As we are 
somewhat scant of cuts on diseases of sheep, we would like 
to use the other onealso. The MS. is now in the hands of 
the printer; but think the subject of rupture or navel ill 
was not mentioned therein. We return the cut herewith, 
and will esteem it a favor if you will write something to go 
with it. Please let us have it at your earliest convenience, 
as we are anxious to close that department, and greatly 
oblige, 
Yours Very Truly, 

N. D. THOMPSON & CO. 


P. S.—If you have any copy ready on Horse, or Cow, 
please forward it by express to-morrow, 5th inst. Please 
send all that you have in shape, much or little; the printers 


RES ere 


bee TLE ty RL pe lid oS eB all Se 


1 ARI he SI Aa ean he 8 Ba 


963 00 


TVG 


are pressing us urgently. With best wishes for a happy 2703 
New Year and many returns, we are again, 
Yours Very Truly, 


N. D. T. & CO. 


EXHIBT BAKER A. 33. 


St. Louis, Mo., Jan. 5, 1881. 
Dr. A. H. BAKER. 

Dear Sir :—Will you please, on receipt of this, send us 
all the copy vou can by express, so that it will reach us on 
Saturday. 

We will ask you, also, to make a careful estimate of the 2704 
time, at which you can certainly furnish the last page of 
MS. Telegraph us the date at once, at our expense. We 
have a specially employed editor and proof reader for this 
work, and if there is to be any delay, it will not be neces- 
sary to keep him as he now has almost no employment on 
it. Don’t fail to telegraph us accurately at once, please. 
We are very anxious to have all the matter.in as soon as 


possible. 
Very Truly, 
N. D. THOMPSON & CO. = 2705 
: EXHIBIT BAKER A. 34. 


St. Louis, Jan. 10, 1881. 

Dr. A. H. Baker. 

Dear Str :—tThe preofs enclosed are of ‘‘cuts’’ which 
you have not used yet. They are of the old cuts, and are 
in addition to the new ones of which you have proofs. 

Please do not fail to use everything in way of an illustra- 
tion. They have all been paid for, and we-are anxious to 
utilize every one. 

The three chapters MS. rec'd to-day. Thanks. 2706 
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Please follow it up as rapidly as possible with the bal- 
ance. We are on the home stretch now, and must come in 
on best possible fiane 

Very Truly Yours, 


N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 35. 


St. Louris, Mo., Jan. 13, 1881. 
Dr. A. H. BAKER. 
DEAR Strn:—There is one word under the cut, Pleuro- 
2404 Pneumonia,’ which our printers have stumbled on, and we 
can’t help them out. We send vou both the proof and the 
copy. They set it up ‘*Seurf,’’ but that is obviously wrong, 
nnd we will ask you to help us out and return at once. 

To-morrow we will be out of copy. Can yon send us 
some so that we can get it on Monday ? 

In regard to the 30 horse cuts, sent you two days ago, 
we suggest that you use them when you can in the balance 
of the chapters, and that you work in the remainder in 
chapter on ‘**Surgery,’” ‘*Poisoning,’” Miscellaneous’’ and 

2708 **Minor Diseases,’’ and, if necessary, a chapter on ‘*Speci:al 
Practice.’ Under these heads you can work them all in. 
The lot named cost considerably over $100, and we hope 
not ONE WILL BE OMITTED. 
Very Truly Yours, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 36. 


St. Louts, Jan. 17, 1881. 
Dr A. H. BAKER. 


Dear Sir :—Yours of 14th ree’d. The three chapters of 


2709 MSS. also at hand. Ineclosed cut has not been used. 


oo 
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Hope you will work it in elsewhere. There are 16 others 
of those sent you the other day net used in three chaps. of 
MS. or elsewhere. We sincerely hope you can work them 
all in appropriately. 

We had the proper mode of giving a ball engraved, and 
will work it in with the other at place you indicate. 

Please write us whether or not you will be able to work 
in the cuts named. You have several times referred to the 
chapter on ** Operations,’’ that chapter is not in, and yet 
you say you sent the last of the horse. How is that? 

Is it to be written? And will it not follow in Horse de- 
partment? 

We had nothing engraved on the cow but the 52 cuts 
sent you. Nothing illustrating obstetrics, we _ believe. 
Wish we had known it was especially essential. It is now 
too late, we presume. 

Very Truly Yours, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 37. 


Str. Louis, Mo., Jan. 27, 1881. 


‘Dr. A. H. BAKER. 


, 


Dear Str:—We send you inclosed proofs of 20 * ents,’ 
made at your suggestion, which have not yet been used, 
and we are through with the horse. 

Do they come in the cattle department? Hope you can 
use then appropriately. 

Our printers will have set up the last page of manuscript 
by to-morrow noon. Please send us all you possibly can 
to-morrow Pr. M., SO We can get it on Monday. 

Very Truly, 


N. D. THOMPSON & CO. 
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EXHIBIT BAKER A. 38. 


St. Louts, Mo., Febr. 4, 1882. 
Dr. A. H. Baker. 

Dear -Sir :—Please send us on Monday, 6th inst., every 
possible page of MS. as we are entirely out of copy.  Fol- 
low it up as fast as possible—sending as often as you get 
one or two chapters completed. 

Very Truly, 
27135 N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 39. 


St. Louis, Mo., Febr. 11, 1882. 
Dr. A. H. BAKER. 

DrAR Sir :—Please give us a little extra time on the MS. 
and push it forward with all possible speed. We presume 
you will have seen Mr. Periam when this reaches you, and 
that you can now say just about when you can complete it. 
Please give us this information at once. 

Very Truly Yours, 


2714 N. D. THOMPSON & CO. 


EXHIBIT BAKER A, 40. 


St. Louis, Mo., Febr. 18, 1882. 
Dr. A. H. BAKER. 

Dear Sir :—Can’t you let us have balance copy very early 
in the coming week ? 

Things drag discouragingly. And please boil down to the 
smallest possible compasss the balance of the matter. The 
book has already run over 1100 pages, and if there is much 
more matter, the cost of making will allow no profit. 

92715 Please advise us as to the time of completion az once. 
Very Truly, 
N. D. THOMPSON & CO. 
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EXHIBIT BAKER A. 41. 


Sr. Louis, Mo., Febr. 27, 1882. 
Dr. A. H. Baker. 

DeEaR Sir:—We inclose proofs of illustrations not yet 
used. Can’t you give them titles and signify where they 
shall go? If so, please return at once. We understand, 
of course, that the parasites on dogs are yet to work in. 
Balance of cuts apply to cow, we believe. 


We are much pleased at the prospect of so soon complet- 
ing the work ? 

In our hurry for MS. we had forgotten the illness of your 
brother, and henee failed to make allowance for that .de- 
mand on your time. Your announcement of his death 
brought to our mind the fact that you had once mentioned 
it, and we felt special regret that we had been led to worry 
you for copy under such trying circumstances. It was an 
oversight, for which please excuse us. You have our sincere 
sympathies in your sad bereavment. 


Very Truly Yours, 
D. N. THOMPSON & CO. 


EXHIBIT BAKER A. 42. 


St. Louris, Mo., March 7, 1882. 
Dr. A. H. BaKEr. 


Dear Sir :—We have been looking for several days for 
the final chapter on diseases of dogs. 


Is it not ready? If so, please. let us have it. In any 
event let us have it as soon a8 possible, and oblige, 


Yours Truly, 
N. D. THOMPSON & CO. 
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EXHIBIT BAKER A. 43. 


Sr. Louts, March 11, 1882. 
Dr. A. H. BAKER. 

Dear Sir :—Your check was prepared yesterday, but by 
oversight we neglected to send it. We inclose it herewith, 
amount $200, as desired. We charge to account of Stock 
Book, and will, as soon as book is off press, send you state- 


ment. The first edition prints slowly, as there are so many 
illustrations. We hope to have it out and bound during the 
present month. We |jhave the last of the MS., and thank 
you for the labor devoted to it under so many difficulties. 
We are going to have a good -book. 
Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT BAKER A. 44. 


St. Louts, 4-29, 1882. 
Dr. A. H BAKER. 
Dear Str:—Mr. Periam’s statement of work done on 
Stock Book, credits you with 397 1-2 pages printed matter, 


for which we are to settle with you at rate agreed on. Is it 
correct? Please write us and we will settle balance. Be- 
lieve you went over the book carefully together for above 
estimate. 

Mr. Periam proposed to take six (6) copies of the work 
—we to contribute three free, and to put the other three at 
half retail price. Do you want a half-dozen copies in this 
way. Please advise us. Can you get a few testimonials from 
regular veterinary surgeons and practitioners? If so, we 
will contribute necessary books for that purpose. Had just 
as soon have them written to you privately, as to appear in 
a journal. Write us as to this. 

Verv Truly Yours, 
N. D. THOMPSON & CO. 
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EXHIBIT BAKER A, 45. 


| St. Lours, Mo., May ad, 1882. 
Mr. A. H. Baker. 

Dear Sir :—Your favor 29th ult. ree’d. We are glad to 
know you are pleased with the mechanical work done on the 
Stock Book, and also with the literary portion of it per- 
formed at this office. We are ourselves pleased with the 
work throughout, and feel confident we have a book that 
will grow in popularity and value the longer it is sold and 
used the better it is known. We accept your estimate of 
the amount of work done by you on the book, viz.: 395 
pages. It leaves a balance due of $196. Lf you will give 
us exact information as to how many of the books you wish 
to take, we will ship such numbers to you at rates before 
mentioned, and make settlement of balinee by check. We 
will modify the proposition we made as to books, by send- 
ing you, free of charge, 3 copies additional to the one already 
sent, and will send 3, or even a half dozen more, at half 
retail prices, which you will find on inclosed circular. Please 
iudvise us as to this at once, as we are now in very good 
stock and can at once fill your order, sending check for bal- 
ance of amount due. Inregard to the matter introduced in 
the book by other parties, it was occasionally rendered nee- 
essary in order to make connections, and, in a few cases a 
little ndding was done in order to accommodate the matter 
to space. We wrote you on Saturday, asking if you could 
use a few copies with professional veterinary surgeons of 
your acquaintance, for the purpose of procuring testimonials 
as to the practical value of the book. If you can do so, we 
will take pleasure in sending them for that purpose, free of 
charge. About this you will have to exercise your judg- 
ment. It will be best to experiment with only a few at first, 
taking care not to waste any material on parties whose pro- 
fessional jealousy might induce unfavorable criticism. If 
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you still retain your aequaintanee with the professors of the 
college where you graduated, you may be able to get some 
valuable testimonials from that quarter. Please consider 
all these matters, and let us hear from you at your earliest 
convenience. 


Stenographer’s Letter. Truly Yours, 
Dictated by N. D. Thompson. N. D. THOMPSON. 


EXHIBIT BAKER A. 46. 


St. Louts, 5-16-’82. 
Dr. A. H. BAKER. 

DeaR Sirk :—We inclose statement of ace’t with our check 
for $183.01, as balance due you. The last item of  state- 
ment is for books sent Mr. P., we having allowed three 
copies free in subsequent shipment. Please receipt and 
return. Notice we pay for the two books bought by you, 
and, also, for the **Clater.”’ 

Why can’t you give the book a good notice in the ‘*Chi- 
cago Field?’’ Wish you could do so. Also in the other 
papers with which you are connected. 

Very Truly, 
N. D. THOMPSON. 


NOTE.—These exhibits, which are referred to as marked from 
‘Exhibit Baker A. 1," to “*Exhibit Baker A. 49,°° were not marked at 
the time they were offered in evidence, but were merely counted. 
On marking them I find that there are only 46 letters, the error evidently 
having occurred in counting letters which covered two sheets, as two 
exhibits. | 

JAMES HOLLAND, 
Special Examiner. 


EXHIBIT PERIAM A. 


In consideration of one dollar and fifty cents ($1.50) per 


2728 printed page, Jonathan Periam agrees to prepare accurate 


805 


matter for three hundred and fifty printed pages for N. D. 
Thompson & Co., by October first, 1881, on the subjects of 
Horses, Cattle, Sheep, Swine and Poultry—printed page to 
correspond to those in Manning’s Live-Stock Encyclopedia ; 
matter to be furnished in condition for printer, and written 
on paper of uniform size. Matter to be apportioned on 
above subjects about as follows: 140 pages on the Horse, 
69 pages on Cattle, 35 on Sheep, 40 on Swine, and 80 on 
Poultry. Each of these departments to embrace the sub- 
jects of breeds and their characteristics, training, with other 2729 
details as may be directed or desired, the entire field to be 
covered as in the book above named. Jonathan Periam 


further agrees that he will not write for publication in book 
form similar matter within the next three years, and that 
he will not use the same matter furnished, or allow same to 
be done. He further agrees to allow the use of his name, 
with official titles, &c., to be used as the author of said 
matter. It is further understood that if the matter falls 
short of 360 printed pages, the payment shall be in propor- 
tion, and if more is used, it shall be likewise be in propor- 
tion. 

N. D. Thompson & Co. agree to pay for said work at the 
rate of $1.50 per printed page—One Hundred Dollars to be 
advanced when this agreement Is received, properly entered 
into, and the balance when the matter is in type, no delay 
being used in setting it up. 


N. D. THOMPSON & CO. 
JONATHAN PERIAM. 


SOM 


EXHIBIT PERIAM U. 
9731 Correspondents will please give their address in full in every letter. 
OFFICE \OF 
N. D. THOMPSON & CO., 
PUBLISHERS, 


Nos. 520, 522 and 524 Pine Street, 


St. Louis, 5-16, 1882. 
Hon. J. PERIAM. 

Dear Str:—We send you statement of acct. herewith, 
with check for balance due. Your instructions were to pay 
Dr. Baker in full of his acct., at $1.00 per page, and we 

2732 therefore send him check for balance due at that rate 
to-day. } 

Has George, of the **Rural,’’ called for his book? Hope 
he will give us a good notice. We are getting superb no- 
tices and other material for a testimonial circular. 

Very Truly, 
N. D. THOMPSON & CO. 


EXHIBIT PERIAM U. 


St. Louts, May 16-82. 
J. PertamM, Esq., 


2733 In acet. with N. D. THompeson & Co. 
Credit by 6394 pp. of matter for 
: Stock Bk. @ $1.50 - 959.25 
** by 896} pp. of Veterinary 
matter for Do., @ 50 ec. 198.25 1157.50 
1882. Debits. ee: 
Apr. 21 To Cash, per statement rendered 1025.— 
awe ™« ” - - - - 100,— 
May 8 ‘* Mdse., Bill rend. - - 7.77 1182.77 


balance, 24.73 
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EXHIBIT PERIAM V. 2734 
Corréspondents will please give their address in full in every letter, 
OFFICE OF 
N. D. THOMPSON & CO., 
PUBLISHERS, 


Nos. 520, 522 and 524 Pine Street, 


St. Louts, 5-3, 1882. 
Mr. PERIAM. 

Dear Sir:—Yours 22d ree’d. You answered only a 
portion of our letter. Perhaps we were a little illegible. 
How many books shall we send you on our proposition to 2739 
furnish 2 more free, and balance at $ off? Have you an 
acquaintance with a few really educated veterinarians, who 
would give you a written review or endqrsement? If so, 
will furnish you copies for such purpose. Don’t care for 
such endorsement to appear in any paper—want it simply 
for our own use, and it can be given you in writing. 

$-~e-Don't want to waste books on parties whose names 
have no strength. We want the endorsement for use in 
circular. 

We don’t understand the Baker matter fully. Our estimate 2736 
gave him Cr. for 394 pages, and he only claims pay fof 
same. We understand from both you and him that we are 
to settle with him for that No.—of course at the rate $1.00 per 
page. Please give us the facts we here call for, also state 
whether we can safely send a book to George for review in 
the Rural? 

Very Truly Yours, 


N. D. THOMPSON & CO. 
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EXHIBIT PERIAM W. 


Correspondents will please give their address in full. including Post 
Office, County and State, in every letter. 
OFFICE OF 
N. D. THOMPSON & CO., 
PUBLISHERS, 
Nos. 520, 522 and 524 Pine Street, 
St. Louis, Mo. 4-28, 1882. 
Mr. PERIAM. 

Dear Sir :—Your favor 25th ree’d yesterday. Our state- 
ment given you, which you accept, makes the No. of printed 
pages 1036, that is those written by you and Dr. Baker. 
You, however, make the mistake in the immediate connec- 
tion of basing your estimates on 7O86 instead of JO36. 
The latter is the correct No. 1036 pages @ 150—$1,5094. 
Deduct from this, for 3974 pages, for Dr. Baker, @ $1.00, 
according to your statement, leaves for you $1,156.90. 
From this take $10.25 paid, and we have $151.50 yet to 
go to you. We will send $100.00 to-morrow, and bal- 
ance when we can make settlement with Dr. B., which will 
be in a very few days, we presume. You will find above 
statement about correct. Now a word asto estimating parts 
of pages. Wehave been governed by custom east and west, 
and we think equity. We exceeded custom in liberality, in 
that we made no estimate for less than a 4 page, whereas 
eastern publishers reckon as low as an eighth of a page. 
Some of our } pages really had but 3 or 4 lines, often much 
less than a 3 page. We certainly have not tried to figure 
close. In regard to title, preface, and index pages, and 
blanks, as you name, as these did not cost you a thought, 
much less an action, we presume you would not seriously 
question the propriety of leaving them out of the estimate. 
In talking over the original agreement we suggested, as you 
may remember, that it was hardly right to pay $1.50 per page 
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for full page engravings, on which there was no printed 
matter. You contended for your rights to this, and based 
the claim on the fact of your having to place such illustra- 
tions, to write to them, and also to give titles. We surren- 
der the point in consideration of these reasons, but none of 
them apply to the colored plates, and hence the latter should 
certainly not be considered any part of your work. They may 
at auy time be omitted without rendering the book incomplete. 
Then, the index, which, estimating the labor required for 
its completeness, was worth, relatively, $5 per page, was 
made here, which was your work by contract. Its real cost 
to us was little less than that amount, though it could have 
been imposed on you by the conditions of our agreement. 
Another point: —We especially contracted for CAREFULLY 
REVISED MS., such as could go into the hands of the printer 
without editing or revision. You will remember this, and 
yet the editing cost us $20.00 per week, for a series of 
months, and but forthis the book would have been a hetero- 
genous mass, frightful to contemplate. §-e=This was, 
however, largely due to the fact of two writers, and I will 
admit, further due to our ‘nstructions to hurry forward 
copy without much reference to finish. But the fact was a 
saving to you in /abor and time. 
We mention these facts in all good nature, and with no 
inclination to complain, but simply to impress the fact that 
we have sustained a solid front in the interest of fairness. 
Think over all these points, and you will agree with us. 
Yours, 


~N. D. THOMPSON & CO. 
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EXHIBIT THOMPSON A. 
Correspondents will please give their address in full in every letter. 
OFFICE OF 
N. D. THOMPSON & CO., 
PUBLISHERS, 
Nos. 520, 522 and 524 Pine Street, 
St. Louis, Oct. 21, 1879. 
Mr. PerIAM. 

9744 Can you come down here and do 8 or 10 weeks’ work for 
me? Please answer by telegram as soon as you receive 
this. I have some authorship work to do, and you are just 
the man to doit. Will pay salary. Hope you ean 
come. ‘The matter is urgent, and, hence, my request for 
telegram. 

: Yours Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON B. 
[seau.] LIBRARY OF CONGRESS. 


9745, No. 14600 K. CopyRiGHtT OFFICE, WASHINGTON. 
To-wit: Be it Remembered, That on the 3d day of 
November, anno domini 1879, N. D. Thompson & Co.,, 
St. Louis, Mo., have deposited in this Office the title of a 
chart, the title or deseription of which is in the following 
words, to-wit: 
Chart for Accurately Determining the Age of a Horse 
from 6 Months to 29 Years. 


The right whereof they claim as Proprietors, in conformity 
with the laws of the United States respecting Copyrights. 
A. R. SPOFFORD, 


Librarian of Congress. 


2746 


ST] 
EXHIBIT THOMPSON C. 
Is an illustrated «“‘Chart of the Age of Domestic Animals,” 
by A. Lioutard, M. D. V.S. (American Veterinary College, ) 


published by Orange Judd & Co., which is returned with 
the testimony filed by the Special Examiner. 


EXHIBIT THOMPSON D. 
[sEAL.| LIBRARY OF CONGRESS, 


me. GOES te CopyriIGutT OFFice, WASHINGTON. 

To-wit: Be it Remembered, That on the 27th day of 2747 
March, anno domini 1880, N. D. Thompson & Co., St. 
Louis, have deposited in this Office a title of a Book, the 
title or description of which is in the following words, 
to-wit : 

Illustrated Stock Doctor and Live-Stock Encyclopedia, 
including Horses, Cattle, Sheep, Swine and Poftltry, ete., 
giving the most recent, approved and humane methods for 
the preservation and care of stock, the prevention of dis- 
ease, and restoration of health, etc., by J. Russell Manning, 

M. D. V. S., with 409 Illustrations. St. Louis, Mo.: 2748 
N. D. Thompson & Co. 1880. 


The right whereof they claim as Proprietors, in conformity 
with the laws of the United States respecting Copyrights. 
A. R. SPOFFORD, 


Librarian of Congress. 


812 


EXHIBIT THOMPSON E. 
POST OFFICE, ST. LOUIS, MO. 


EDWIN C, BENNETT, Ase t Postmaster. Garver Toure i 
2749 JOHN B. HARLOW, Sup’t Mails. Saint Louts, June 4, 1880, 
Ree’d of 
N. D. Thompson & Co. :— 

2 Publications required by the copyright 
law, entitled, ‘*Manning Illustrated Stock Doctor and Live- 
Stock Encyclopedia, <&c.,’’ mailed this day to the 
Librarian of Congress, 

Washington, 
Dp. ©. SAM’L HAYS, P. M. 
M. 


2750 EXHIBIT THOMPSON, F. 
LIBRARY OF CONGRESS, 


LIBRARIAN OF CONGRESS. 
Copyright Office. 
United States of America. 


Mess. N. D. THompson & Co., 
Saint Louts, Mo. 


WASHINGTON, June 7, 1880. 


The undersigned hereby 
acknowledges the receipt of two copies of 
Manning’s ‘‘Illustrated Stock Doctor and Live-Stock 
2751 Encyclopedia, &c.,”’ 
transmitted by you to this Library, in conformity with the 
laws of the United States respecting Copyrights. 
Very Respectfully, 
A. R. SPOFFORD, 


Librarian of Congress. 
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EXHIBIT THOMPSON G. 


Itemized statement of payments made for the Manuing 
Stock Book plates—including authorship and material there- 
for, taken from Cash Book—the dates and names of per- 


sons receiving payment beiug given. 


1879. 
June 23, Paid Ed. P. Thompson, - 109.27 
July 2, TravelingexpensestoN. Y. - 141.10 


*¢  #¢ Bill books, Claxton, Remson & 
Haffelfinger, Phila. 4.50 
+ Sie ‘© 6 J. B. Lippincott & Co. 4.70 
ee ‘© Orange Judd & Co. 9.80 
‘+ Me ‘© D. Appleton & Co. 12.80 
on 6 * 8653, me * QO. Judd & Co. - 70 
‘© Bill for Cuts, J. B. Lippincott & Co. 50.00 


pene 


“se 6¢ 6e Express ch’gs on same, 50 
Aug. 7, Paid Ed. P. Thompson, - * 30.00 
« 629, =** R.W.Shoppell N. Y.( Cuts) 10.90 
«+ 630, ‘* Ed. P. Thompson, - 23.00 
+ 28, ‘ R.W.Shoppell, N.Y. (cuts) 151.00 
«s__30, <‘* Cassell, Petter & Galpin, 145.60 
Sept. 1, ‘ Phil. Chew, (cuts) - 134.70 
<cs kk .“ Ha. Fe Ehempeony + - 7.00 
$< lL, (7 1.32 
«© 29, ** Petri & Butt, (Engraving) 157.00 
Oct. 1, ‘** G.S. Bouton, (Comp. ) 50.00 
Nov. 5, ‘** J. Periam, - - - 20.00 
17, ‘* Petri & Butt, (Eng.)~ - 15.25 

ss 625, ** J. Periam, - : - 25.00 
«© 617, ‘ Perey Dixon, (Eng.) - 43.00 
De 1, <‘ G. 8. Bouton, (Comp.) - 159.87 
“6 3,..s* J. Periam, - : - 30.00 


«5, 6 **) Strassburger & Drach, (Elec.) 17.07 
| 1335.08 


1335.08 


no 
~] 
na | 
NC 


2755 Dec. 6, 
sé 11, 
sé 22, 
“30, 
66 13, 

6é 66 

1880. 
Jan. 2, 
sé 3, 

gT Db 6 66 
“ 16, 
Feb. 2, 
“3, 
66 7, 
“13, 
“20, 

‘6 ‘6 

66 $6 
Mar. 1, 
at Rs 
sé 11, 

‘6 19, 
“4, 

Apr. 1, 

sé l, 

sé 
“13, 
“23, 

2758 May l, 
66 4, 

‘ 6, 

so: Rl, 


Paid Percy Dixon, - - 31.00 
«s J. Periam, - - - 45.00 
‘¢ (C. Babington, (Proof reader) 25.00 
ss J. Periam, - - - %6.05 
‘¢ Strassburger & Drach, (Elec.) 100.00 
” ? ~ . 4.00 
‘ G. S. Bouton, - - - 182.40 
‘¢ Snider & Holmes, ( Paper 

for Periam) - - - 8.75° 
‘¢ Expressage on same to Chicago, .25 
‘ J. Periam, - - - 75.00 
‘© G. 5S. Bouton, (Comp. ) 209.62 
‘¢ Strassburger & Drach, (Elec.) 200.00 
‘¢ (CC. Babington, (Proofreader) 10.00 
‘ss J. Periam, - - - 25.00 
‘© W. Cantlin, (Phila.) Dies, 57.00 
‘¢ Express Ch’gs on same, - .29 
‘¢ Luther Tucker & Co. (Books) 4.00 
«© G. S. Bouton, (Comp. ) 76.00 
‘cc J. Periam, : - - 50.00 
‘© Woodward, Tiernan & Hale, 

(Setting Charts) - - 45.00 
‘¢ Strassburger & Drach, - 2.05 
ss 6 J. Periam, ~ - 50.00 
ati oe 6 . - . 50.00 
«« G.S. Bouton, (Comp.) - 60.00 


Si4 


Strassburger & Drach, (Elec.) 100.00 


J. Periam, - . =1 64.86 
ss “6 - - - 50.00 
$6 66 - - 90.00 


Strassburger & Drach, (Elec.) 12.80 
( « ) 100.00 


&é &6é 6é 


J. Periam, - - - 107.10 3221.95 


$3221.95 


1830. 
May 15, ‘* 
of 20, sé 
July 123,“ 
é 19, éé 


Amount Paid to Strassburger & Drach, Electrotype. 
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Strassburger & Drach, (Elec.) 143.51 
G. S. Bouton, - - - 124.00 
Woodward, Tiernan & Hale, 

(Title Page) . - 6.75 
C. Babington, ( Proof reader) 19.25 
J. Periam, 100 copies Hist. 
Farmers Movement, @ $. 80, 

(cost ) BS 80.00 


Paid Ed. Porter Thompson, 
check Mar. 3d, 1879,$58.00, 88.00 3653.46 


Dec. S5th—1879— . - $ 17.07 
+‘ 8613th— * — - - - 100.00 
Feb. 3drd—1880— - - 200.00 
Mar. 19th— *«* — - - - 5.05 
Apr. ‘th—‘* — : - 100.00 
Mar. 4th— ** — - - - 12.80 
May 6th— ** — - : 100.00 
+‘ 615th—  ** —— - - 
Amount Paid to J. Periam. 
Nov. -5th—1879— - $ 20.00 
‘6 625th— * — - - - 25.00 
Dec. 3rd— *“* — - - 30.00 
Dee. 1lth— ** — - - - 45.00 
‘< 680th——  **§ —— - - 76.05 
Jan. 16th—1880— - - - 75.00 
Feb. 13th— ‘* — - - 25.00 
Mar. 5th— ** — - - " 50.00 
‘< 94th— ** — - - _ §0.00 
Apr. Ist— “© — - ~ - 90.00 


13th— 
23rd— 


77.10 
20.00 
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- 143.51 $678.43 


PERE RIN My 5 panama tietim ed se ONES M8 mbes, 


May 


6é 


Nov. 


Dec. 
Jan. 
Feb. 
Mar. 
Apr. 
2763 May 


Ist— ‘** — ~ - 20.00 

lith— “© — - - - 107.10 
For 100 copies Hist. Farmers 
Movements, @ 80 c. (cost.) - 80.00 


$810.25 


Amount Paid to G. 8S. Bouton, (Comp. ) 


Ist—1879— : > $ 50.00 
Ist— *“* — - - - 159.87 
2d—_1880— a" - 182.50 
2d— ‘< - - - 209.62 
Sin. 48 ‘ : 76.00 
Ist— *“* — - - - 60.00 
20th— _ ** — - - 124.00 


9-8~79—Cassell, P & G., $6.25. 


June 
Aug. 


66 


Sept. 


2764 
Aug. 


6 


Sept. 
Nov. 


Nov. 
Dec. 


Amount Paid to Ed. P. Thompson. 


23d—1879— - - $109.27 
7th— ** — - - - 20.00 
30th—  ** — - - 23.00 
lat—— ‘** - - 7.00 


Claim against Ed. P. Thompson 


for money loaned, - 158.00 


Ch. $98 3-3-'79—Cy. $100, June, °79 $347.27 


Amount Paid to R. W. Shoppell for Cuts. 


29th, 1879— - - $ 10.90 
28th, * — - - 7 151.00 
$161.90 


Amount Paid to Petri & Butt, Engravers. 
29th, 1879— - - $157.00 
l7th, * — - - - 15-25 

Amount Paid to Perey Dixon, Engraver. 
17th, 1879— : - 43.00 
6th, “© — - , - 31.00 


$861.89 


$74.00 


= 
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EXHIBIT THOMPSON H. 2765 
2-27-1880. 
Messrs. N. D. THompson & Co., 
520 Pine St., St. Louis, Mo. 
GENTLEMEN :—Your favor of the 23d is at hand, and con- 
tents carefully noted. We are in splendid shape to take 
hold of an enterprise such as you hint at. Have made no 
actual move on that line, and will give careful and prompt 
consideration of any plan you desire to suggest. 
We will, of course, regard it with strict confidence. 
Very Resp’y Yours, 2766. 
HUBBARD BROS. 


INHIBIT THOMPSON I. 


3-6-1880. 
FRIEND THOMPSON, 
520 Pine St., St. Louis, Mo. 

Your favor of the 2d came duly to hand and contents 
noted. I am trying to arrange to make a trip west, and 
may be able to get away within ten days or so, 

If you will, however, unfold your plan as well as you can 
by mail, it will enable me to canvass the matter with Mr. 2767 
Ayer, and I would be much better prepared te get right 
down to business when I come out there. 

We will make due allowance for the difference between 
the medium of the pen and a personal unfolding of your 
views. | 

Most Truly Yours, 


A. H. HUBBARD. 
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SIS. 
EXHIBIT THOMPSON K. 
MEMORANDUM OF AGREEMENT. 


N. D. T. agrees to sell H. Bros. the plates (1000 p.) of 
Manning’s Stock Dr., etc., including copyright, the origi- 
nals of cuts, stamps for binding and circular plates, for 
$4,000, and deliver same soon as first edition now printing 
is off press, well boxed at depot in St. Louis, free of charge 
for boxing and drayage. 

He agrees further to pay for all books manufactured from 
suid plates upon his order (with his exclusive imprint and 
copyright mark) ; to order not less than.500 at a time, and 
sixty days, and in time to admit of their being bound after 
receipt by Hubbard Bros. of his order. He agrees to pay 
for all books he orders made from said plates, a net price of 
ten per cent. in advance of cost of manufacture, including 
boxing and drayage. 

He further agrees to confine his sales to the following ter- 
ritory, viz: the States of Missouri, Arkansas, Indian Terri- 
tory, Louisiana, Texas, Mississippi, Southern Illinois, one- 
third of each Indiana, Kentucky, ‘Tennessee. 

He further agrees for the period of two years to publish 
no books, except those he now has in course of publication, 
viz: Texas History, Almanac, and the Tice Almanac, and to 
devote his energies largely for the above period to the vig- 
orous prosecution of the sale of the publications (books and 
bibles) of Hubbard Bros., and to theirs exclusively (includ- 
ing bibles), (aside from his own as named), paying for the 
same within sixty days of date of bills at the rate of sixty- 
five per cent. off from the retail prices, and for all circulars, 
prospectus books, posters, etc., at cost. 

In consideration of the fulfillment of the foregoing cove- 
nants and agreements, H. Bros. agree to purchase and do 
hereby purchase the plates of Mg’s Stock Dr., etc., as be- 
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fore described, paying for the same as follows, viz: $500 
and present stock accounts unsettled, and 500 24 months ; 
$1,000 by note at 8 months; $1,000 by note at 12 months ; 
$1,000 by note at 18 months, notes bearing interest at 6 per 
cent. per annum. 7 

They further agree to supply N. D. T. all he may order 
of books from said plates in 500 lots with his exclusive im- 


print and copyright mark at 10 per cent. advance on actual 


cost of manufacture (said cost to include boxing and dray- 


uge) and for cash on receipt of goods by N. D. T. 
They further agree to supply, N. D. T. such of their 
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other publications (books and bibles as are issued for sale — 


through their home and branch offices}, at a discount of 65 
per cent. off the retail price of the same, granting him the 
exclusive right of sale of close books in Mo. (excepting six 
counties adjacent to Kansas City), Ark., Texas, La., that 


part of Ky. and Tenn. lying west of the Tenn. River, and 


So. IIL. 

[f is mutually ee@reed that each party of this contract shall 
be responsible to the other in the amount of $1 per copy 
for any close or exclusive books sold upen the territory of 
the other, and that all applications for agency coming from 
without the field. of either, shall be referred to the party 
having right of sale, and a charge of 50 cents made for 
each ‘application so referred. 

It is further agreed that should N. D. T. go out of busi- 
ness or for any reason cease to prosecute the sale of Man- 
nipg’s Stock Dr., then the right of sale in his exclusive field 
shall. belong to H. Bros., unless his suecessor shall prosecute 
the sale in like manner. 

The field on Stock Book to be the same as on H. Bros, 
book, except as to six Co.’s adjacent to Kansas City. Plates 
to be made collateral security for payment of notes. 


HUBBARD BROS. 
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EXHIBIT THOMPSON L. 


Prices charged for Hubbard books before and after 


BEFORE. 
No. 50 Bible, - $1.71 
MRD or Ota » 12400 
a * 6 - 2.238 
ae * co. - 2.73 
gic °F he ~ 3.00 
ae eo - 3.55 
“: 6¢ - 4.15 
ee qe eS, ae - 5.00 
Pros. se - 2.00 
Cloth Stanley, . $ .95 
Lea. és - - 1.12 
Man Trap, - 50 
Danger, - - 0 
Cast Adrift, - 0 
Women to Rescue, - 42 
Ten Nights, - 42 


Mr. HupsBarp. 


Mareh 30th, 


' $1.573/ $ .131 | $ 


1880. 


— Dif.. in favor Dif.in favor 
AFTER. N. D. rT. 


ros, 


— —— _ — =, 


1.75 15 

2.10 A8..| 
2.80 a | 
3.13 CS ae 
3.85 .30 
4.59 40 
5.25 25 
2.50 50 
464 | 1.65— 
$ .961 $01 
1.13% | 013 
52 oe 
52 = 
52 — 
433 ae 
434 } O18 


EXHIBIT THOMPSON M. 


March 31st, 1880. 


Dear Sir :—There are so many things not covered in the 
brief memorandum of our agreement concerning Stock 
Book, and not settled in our brief breakfast conversation 
Tuesday morning, that I think it best to enumerate some of 
the points that must be embodied in a more definite con- 


tract: 


First as to territory—I believe it was quite agreed that in 
Ill. the north end boundary of my field should be the ex- 


tention of the north line of the third tier of tps. in Iowa.— 


} 


wwe 


° 


», 


\ 
v-wv 


> ow 


e 
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included in my field which would give me the counties of 
Henry, Bureau, La Salle, Grundy and Kankakee. 


The special reason I name these counties is that I have 2778 
a gen’l. agent or rather a canvassing agent in Marshall Co. 
who now has 8 agents working in connection with him, and 
every one of the counties here named has one or more 
agents. From Bureau, La Salle, Woodford, Marshall and 
Grundy I have good reports. The clause in the memoran- 
dum reading 1-3 each Ind., Ky. and Tenn., had better be well 
defined. You spoke of desiring all of Ind., for Keeler if 
agreeable, but on Stock Book I feel that I should control a 
part of it, and that the Louisville and Nashville R. R., and 
its extention through Columbia, Tenn., should be the divid- 2779 
ing line in Tenn. and Ky. In Ind., the road running from 
or through Covington, Crawfordsville, Indianapolis, Colum- 
bus, Seymour and on to Louisville Ky., would leave me a 
southwest portion equal to about 1-5 the State, but I would 
be satisfied with it if other points are agreed to. I want to 
be satisfied to start with, and we (will get along prosper 
ously and pleasantly. It was your proposition that I 
should work out the agencies established beyond this field, 
which is right. They are not very many, and I would give 
you a statement of the fields occupied so that no confusion 2780 
could occur. In this I mean special canvassing agencies. 
Small territory in every case is given. General agencies 
outside of my field are to be turned over. Of these I made — 
mention to you. 


In all the above I have reference only to Stock Book. On 
other publications yet to be made I*surrender Kan., Nebr., 
Col. and 6 Cos. in Mo. 


Another thing which we did not have time to settle was 
the date at which notes and the two years matter should 
begin. I would suggest that it be the period at which you 2781 
begin your preparation to push the Stock Book. 


te 
ary) 
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S?? 

I mention these things thus early that they may be em- 
bodied in definite shape in the articles of agreement that 
you will doubtless very soon draw up. I hope these things 
will be definite, well understood and agreeable all around, so 
that we may go to work with no chance of subsequent dis- 


=> 


sutisfaction. 
Let whatever form of lien you make be in accordance 
with the laws of your State. 
Very Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON N. 


4-2-1880. 
FRIEND THOMPSON : 

Your letter of the 3lst surprises me, because I took 
special pains in the last part of our hasty interview to get 
the territory matter to our liking in consideration of yield- 
ing to you the $500 between us. I said plainly, if you think 
a little you will remember: ** Wel/—you make the territory 
lines same as the’ regular lines for owr books except .the six 
Cos. near Kansas City in Mo., and we will yield you this 
$500 matter, giving vou the 4 M. and will allow you to work 
what agents you dave pow appointed in the territory you 
relinquish thereby,’’ and it was so settled and I noted it right 
down on my memorandum as follows: ‘* The field on Stock 
Book to be the same as on H. Bros. books except the six 
Co’s in Mo. adjacent to Hansas City.’’ Aud you and I 
both signed the paper with that as the last clause above our 
signatures. You were to turn over to us all Genl. Agency 
matters, and al/applications and agents appointed outside of 
the territory lines as originally desired by you, we paying 
you 50c each for applications. 

The clause reading 1-3 each Ind., Ky., and Tenn., was 
stricken out by the later agreement embodied in last clause 
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fixing boundary lines same as on our books, expecting only six 
Co.’s adjacent to Kansas City, and was so struck out by me 
at the time, as my copy shows, and I suppose yours to be the 


same, 


The line is thus: Mo. except six Co.’s. So. Ills , same 
as formeriy, Ky. and Tenn. west of Tenn. river, Ark., Indian 
Ter., La., and Texas, and you have the privilege of work- 
ing out the agencies you have appointed in So. Iowa, central 
Co.'s in Ill. and So. Ind. Outside of this you surrender all 
to us. We trust you will find this perfectly correct, as it 
surely is, and that we will not have any sort of misunder-" 


standing about the matter. 


I did not suppose a question could arise as to date of. 
notes. Should it not be date of delivery of plates? We 
think so most surely, same as we would settle any other 
purchase. 

The agreement calls for the circular plates, and we think 
as we understood them to be part of the bargain you should 
put them in type cast and forward us the electros. It 
seems to us clearly our right or we would not ask it. 

Will you please have some title pages printed at once 
(200) our imprint H. Bros., Phila., Chicago, Cincinnati, 
und Springfield, Mass., and A. L. B. & Co. San F. and send 
us with 25 Pros. books (at cost). 

Will vou furnish cir. -plates? Would like them soon as 


possil le. 
Yours Truly, 


A. H. HUBBARD. 
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CX HIBIT ‘THOMPSON O. 


Sr. Louis, April 5th, 1880. 
Mr. Husparp. 

Dear Str:—Yours 2nd rec’d. You are wrong in the 
statement that there was any territory consideration for the 
final $500. That was settled at the breakfast table, and the 
only consession made by me was that with $500 paid on acct. 
I would let the remaining $500 run two years. My mind 
was fully made up to entertain no proposition short of $4,000, 
and I so stated to you while at breakfast. I would have let 
the whole thing go without hesitation first. And this I 
understood you to agree to. The fact leaves the surrender 
of territory wholly without consideration, and it is not rea- 
sonable to suppose that I would have understandingly so 
done. I know well that in the matter of Ill. Ihave reviewed 
my work there and clearly say that the field about the line 
Henry, Bureau and LaSalle Cos. and south of them was 
so entirely occupied that I could afford no concession there. 
The first tier of Cos. in Iowa is now nearly full, being in fact 
worked up by an old agent formerly on salary. I wanted 
the other because of the early necessity of expansive room. 
Considering that I had given up both Kan. and Neb., I felt 
that I was exceedingly liberal in the matter of territory, and 
I don’t want you to show disposition to crowd me init. Ifthe 
future work in the interest of your books is to be agreeable 
and hearty—and I trust it will be of great profit to us both— 
the preliminaries must not be such as to depress me with 


9790 the feeling that I have been pushed to too great surrender. 


Our difference in territory is really not great. It leaves both 
Beach and Keeler with much more available field. Keeler’s 
field east of the L. & W. R. R. in Ky. gives him 3-4 the 
State and all the stock raising portion—that is the region at 
all celebrated for stock. 
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I remember your insisting on Ind, for Keeler, and-in that 
I recognise a greater degree of reason. You must remem- 
ber that I am hedged in East, West and North, and that, a 
large portion of my field, as Ark., Texas, La. Miss. is not 
worth a cent over three or four months in the year, for the 
summer business, it leaves me a mengre field indeed. | the 
matter of the 4 Ind. Ky. & Tenn. is not erased from my 
copy of agreement, and we read it over together. The note 
you appended to the latter part of it resulted, as I thought, 
from our talk about the lien on plates and was a record of 
it. You will remember that I did not stop to read it. The 
fact our interview was too hasty for details. 


I also clearly understood that I was to work out. the few 
agencies made already, which ever might be the location. 
They are, of course, not many, as my first circulars were 
printed only a little over five weeks ago. Throughout these 
negotiations I have not taken positions with a view to mar- 
gins for compromise. I will say this, however, as there is a 
misunderstanding as to limits, if you will at once agree to the 
points here made [ will consent to Prothero’s working Kan. 
and Neb. for Stanley under your auspices. He can’t afford 
to push it under my control and rates with him, but you 
‘an give him such that he will be justified in crowding it, 
and much to your greatadvantage. I would, of course, con- 
tinue to work out my agencies there. 


Better make out a more definite writing on the basis here 
named at once. In the matter of circular plates, I told you 
very distinctly that the matter was not electrotyped. Of 
course would not assume that expense. 

I have concluded to add an appendix to the book, giving 
name, history, pedigree and special features of all the fast 
trotters of America under certain time per mile, some of 
races, and also facts concerning saddle horses, directions for 
riding &c. &c. As matter of interest, especially to the fancy, 
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2794 it is properly seperated from the rest of the work which 
goes on the leading idea of every day facts for the ordinary 
farmer. I have some copies to devote to this department. It 
is called for, I find, and will be a good card. Will extend 
table of contents to cover it. 

The book is a grand hit. There is no two ways about it. 
Circulars and Pros. were issued simultaneously the last week 
in Feb. I have sent-out 75 Pros.' all paid for at $1.50, and 
have already a few hundred subscribers reported and the 
cry has been mud, mud, mud, impassible all the time. One 

2795 agent writes that he has seen 24 menand taken 15 subscrip- 
tions, another, that he has 8 of the most influential men in 
his tp. as subscribers the first day. One man has run his 
subscription to 100 in less than a month &c. &. The book 
is so unique in design, and covers so many practical things that 
there is no question of its solidity anywhere when in good 
hands. Iam holding more orders at retail price than for 
any book I have handled for years. It is these con- 
siderations that lead me to contend for some little space in 
which to sell it. 

2796 I understand that you have not much time to waste in nego- 
tiations, and I suggest that you telegraph me on receipt of 
this your acceptance of my interpretation of aggreement. 

Yours Truly, 


N. D. THOMPSON. 


EXHIBIT THOMPSON P. 


4-10-1880. 
FRIEND THOMPSON, 
Your favor of the 5th came duly to hand, and we have de- 
layed reply somewhat in order to give the matter mature 
2797 consideration. 
lst. You state the $500 matter was settled at the break- 
fast table; in reply, you possibly thought so, but- I did not 
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consent to it then, but said regarding it let that rest till we 
consider the other points at issue, and my reason was that if 
we could meet on the other points, of which the main one 
was the territory, I would yield the $500 question, and hence 
my statement in my last letter was perfectly correct, and 
your yielding the point of territory lines was my chief reason 
for granting the $500 difference. 
2d. Regarding agents at work, you stated plainly in your 
office before I went south, that you would turn over all agents 
outside of lines you then proposed, and we should allow you 
the 50 cents each for all applications, and when I proposed 
that lines be ‘‘same as on our books’’ (which lines are clearly 
stated in the agreement), I proposed that you might hold 
the agents in the additional field thus conceded to us. 
3d. You say the clause, ‘*4 Ind., Ky. and Tenn.’” 
stricken out in your copy ; well you simply overlooked doing 
it, and the clause /ast written, 7. e. written while we were on 
the cars, annuls that one, or it means nothing at all; it is 
as follows: ‘*The field on stock book to be the same as on 
H. Bros. books except the six Cos. in Mo. adjacent to Kan- 
sus City.’’ There can be no question of the meaning of this 
last clause, and while you may not have clearly gathered then 
this concession was our main reason for yielding the $500 
question, yet I will take my oath to the fact if you wish it. 
4th. Regarding circular plates, you gave me the im- 
pression, or at least did not inform me, you had no plates 
when I stipulated that circular plates, book dies, &c., should 
go to us with plates of the book not till after the agreement 
was signed, if I remember right, and I think we would-be 
entitled to them. Under the same agreement I should feel 
bound to supply them. As we are not at all disposed to 
crowd we are not disposed to insist on this, but leave the 
matter to your judgment of right. 
5th. Regarding Kansas and Neb. for on Stan- 
ley, we do not feel it to be any adequate offset for the ter- 
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ritory you wish relinquished on the Stock Book. The field 
in Iowa, Ill. and Indiana is valuable to us, because Chi. and 
Cin. offices work up the material there in their regular:-work, 
and it is for this very reason that I so much desired.to have 
territory lines alike on all the books. 

Now, friend Thompson, we are nof disposed to crowd at all, 
but we made a definite agreement and one extremely liberal 
to you, and we see no reason why we should give away valu- 
able considerations therein. We think you made much the 
sharpest bargain, and in fact feel that you generally do; your 
fine success in business shows that you look well to your 
own side in bargains. 

To show you some of the considerations that tended to 
deter us from making the agreement, I may just state that 
we were already in consultation. with an experienced cattle 
(and general stock ) man, an excellent writer, large owner of 
cattle, thoroughly posted tn the whole business, and who ap- 
plied to us to publish a stock book of which he has a consid- 
erable portion prepared, and he would complete it in short 
order if we would say the word, and I am_ perfectly sure I 
could make a book of 1000 pages, to sell at $3.75, at a 
cost not exceeding $3 M., and I know where I could put my 
hands on 2 of the cuts needed in a week’s time, and at 
trifling cost. Again, I have a cousin who has been doing 
splendidly at appvinting agents, is full of enthusiam, 22 
years old, can command $10,000 if needed, in his own right, 
and he is very anxious to take charge of a branch for us at 
St. Louis. He was exceedingly disappointed when I told 
him of the arrangement with you, vet I felt disposed to close 
with you as I did. I would not have yielded that $500, ex- 
cept upon your conceeding territory lines, as I felt that we 
gave you a b¢g price anda splendid bargain by giving you 
all the plates cost you, and yet a big and valuable field ‘for 
the sale, supplying the books virtually at cost of production, 
the 10 percent will merely pay cost of clerk hire, &c., for the 
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manufacturing. Vo, we cannot consider a surrender of ter- 
ritory without consideration, but we will be entirely reason- 
able if we can arrange any release to meet you for fair con- 
sideration, though we greatly desire territory lines same all 
round, | 

We think it much the better plan to carry out contracts as 
made. 

Hope you can see it best to telegraph us ‘*All O. K.”’ and 2805 
hasten the Pros. books we requested sent, that we may get 
to work among colleges. 

Yours Most Truly, 
A. H. HUBBARD. 


EXHIBIT THOMPSON Q. 


PHILADELPHIA, April 15th, 1880. 
N. D. Trompson, 
520 PINE STREET. 
You should honor your contract, however; forward Pros- | 
. . . . ¢ > 
pectus and await letter; we desire simply right. 2806 


HUBBARD BROS. 


EXHIBIT THOMPSON R. 


PAI LADELPHIA, Pa., April 24th, 188 . 
N. D. THompson, 
920 Pine St., St. L. 
We accepted last proposition ; why no Prospectuses, let- 
ter or cuts? 
Branches waiting uneasy. Express ten Prospectus Chi- 


eago, ten Cincinnati; answer. 


HUBBARD BROS. 9807 
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EXHIBIT THOMPSON 5S. 


PHILADELPHIA, 4—24—L8380. 
Messrs. N. D. THompson & Co., 
520 Pine Street, St. Louis, Mo. 
GENTLEMEN :—Nothing has come as yet, 6 Pp. M. Saturday. 
[t is intensely annoving,as we have a man out among colleges 
getting agents, and can’t give hima circular or Pros., besides 
which we and our branches are exceedingly anxious to get 
some of the strong Grant agents on this book at once, as 
2808 Grant is quiet pending the nomination. It seems exceedingly 
hard to be foreed to relinquish so much territory and be 
delayed and injured s> much at a critical time besides. We 
liope all will move smoothly now, however. Please send af 
once a set of sheets (mail) of the book, as far as printed, and 
inform us how soon you will complete your edition, or is it 
off press,and how soon can you ship plates ; also please send 
us full particulars about the general agents you corresponded 
with, and the agents in that disputed territory. 
Let us have a lot of your best reports, and any documents 


2809 for enthusing agents. 


‘ We unre at a loss to know why you do not answer us re- 
garding the ac. Mr. Merriam tells me he does not get any 


reply; please look after it. 
Yours Truly, 
HUBBARD BROTHERS. 


EXHIBIT THOMPSON T. 


St. Louts, 4-—26-—1880. 
Mr. HvusBparp. 
Dear Sir :—Yours of the 24th inst. is received, and you 
2810 manifest impatience in a matter that you are measurably 
responsible for. The delav of one day in shipping Pros.. 
after receipt of telegram, was caused as explained by my 
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having been sick and unable to look after binders. They 
promised to have them ready a week before, and I thought 
they were ready and in perfect shape. I have had a most 
painful and serious time with a kidney disorder, that has 
rendered me sleepless for almost three weeks, and up to the 
present time I am not able to do any regular work. Every- 
thing, too, had to be delegated to the boys, and conse- 
quently many things neglected. Pressmen took advantage of 
my absence, under plea of getting out a magazine that could 
not be delayed, and took my book off the press for three 
days. There may bé a further delay in indexing, but it will 
be short. But why not send, vou say, 50 forms now? 

The only agents that could be called general, that I have 
had any negotiations with, are Benjamin and Stone (except 
Bancroft ), and I furnished them no cireulars and only gave 
them the privilege of putting the Pros. in the houses of 
such agents as they could reach through personal effort. 
No exclusive territory, except such as they could occupy by 
active canvassers. Distinctly told them both not to adver- 
tise the book. Rates were 60 per cent. and $1.00 for Pros., 
with postage added if sent by mail. 

Benjamin says he has placed 6 Pros. in good hands, and 
Stone 10. 

You have seen Bancroft’s correspondence, and I will 
hunt up the other for you. 

His rates are 60 ner cent. and $1.00 for Pros. 


The binding of Pros. costs me 70 c., the charts abont 5c., 
and the paper and press work would make it fully $1.00. I 
have tried to charge you no more than cost. 

Inclosed settlement will explain itself. It was clearly 
named when you were here that $500 were to be deducted 
from the then existing account. It is not pay in advance, as 


2811 


2812 


2813 


998 


7 
in 


the note will not be due till May 30th, and by that time you 
will have full possession. 
Yours Very Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON U. 


2814 sr. Louts, May 1, 1880. 
Mr. Hupparp. 

Dear Sir:—I mail 50 forms of the book to-day, and 
eness I can send all the balance Thursday or Friday. The 
rascally printers took the book off the press in mv absence, 
and in that way delayed it. They promise to put it on two 
presses Tuesday morning, if not Monday. If it is possible,* 
we will get off the 48 forms, that are boxed, by freigh 

this rp. mM. If not, willdo it on Monday. I want to pre- 
pare every box myself, and hence the trouble in getting them 


QIS1D off. Please see that Stone is supplied with books ut 6 per 


cent. 
good canvassers, giving each a small tield. He can be 


He has no territory except what be can occupy with 


turned to eood acet. 
Did you instruct Beach as to my three south tiers of 
Typs. in lowa and the line in Ill. embracing Henry, Bu- 
reau, La Salle, Grundy and Kankakee Cos.? I ask beeause 
Keeler was laboring under a mistake concerning his field in 
Ky. and Tenn. 
He seemed to think he had these States entire, whereas, 
2816 in my telegram, I surrendered all east of the Tenn. river, 
which leaves me } dozen Cos. in Ky. and about 18 in Tenn. 
What I surrendered was the tield between that river and the 
Louisville, Nashville and Montgomery railroad. 
Don’t allow any mistake about this. 
[am not yet able to work over half the day. Have had a 
sorry siege of it. i 
yi Yours Truly, 
N. D. THOMPSON. 
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EXHIBIT THOMPSON \V. 


PHILADELPHIA, 5—5—1880. 
Mess. N. D. THompson & Co., 
520 Pine St., St. Louis, Mo. 

Dear Sirs :—We have been waiting for sometime for the 
‘‘Key’’ of the Stock B. Send it, please, as soon as possible. 
We refer to the paragraph, commencing with, ‘* But remem- 
ber we have a system &c.’’ in terms cir. This we need 
very much, in order to complete the outfits. 


And while writing you, we would add that Jones’ new 
price list is out, corresponding with ours, excepting two 
styles, one of which is 50 cents lower and another $1.90 
higher. 

He has been using photo. electros of our Parables, and 
which are miserable failures. No comparison to the original. 
Has even attempted within the last two weeks to purchase 
through a third party the electros from our plates, showing 
clearly an admission on his part of the superiority of our 
Bible over his. We enclose vou a /itéle circular just issued, 
‘*Will you sell our Bibles,’’ which in itself is a volume of 
facts, such indeed as should and no doubt will inspire any 
ugent in whose hands it may be put. 


Look at the tmmense number of Bibles needed annually; 
what a field for active and energetic men to work. The 
plan for using is this: Every agent, or person rather, mak- 
ing application should be sent one of these, in connection 
with Des. and Term Cir., and if they mean business they 
will readily mail 10 cents for bible sample pages. 

We are certain this plan, which is simple, convenient and 
less expensive to the general agents than to supply bible 
sample pages without pay, will work to very great advan- 
tage. 
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We will furnish you the C7r’s., «*Will you, &¢.,’’ with- 
out charge, sufficient for outfits for those who apply. 
Let us know how many you will want for your use. 
Yours, &¢., 
HUBBARD BROS, 


PER STURGEON. 


EXHIBIT THOMPSON W. 
PHILADELPHIA, Pa., 5-4-1880. 
Mess. Hupsrarp, Bros. 

989} Gents :—The boxes of electro. plates were so dreadfully 
heavy that it would have beenimpossible to have made a box 
stroug enough to hold many of them. We consulted both with 
freighi agents and electrotypers and concluded that the safest 
possible way to ship was to secure the plates from moving and 
send the boxes as they were. It is the custom. We had a 
set to come from Chicago in perfect safety in that way, and 
several sets have gone from here to Chicago inthat way. To 
make security doubly secure, we employ a regular carpenter to 
prepare them by a system of screws, after wedging the 

9299 plates ourselves. The screws can be removed without injur- 
ing the boxes. On the top of each box is enclosed label. 
Directions also given on two sides. Balance in a few days. 
We need 2,000 Dise. and 2,000 Term Cire., Bible. Please 
prepare them. 

Yours Truly, 
N. D. THOMPSON & CO. 
[In different handwriting: | 
Also slip attached : 
5. No. 10 Bible Pros. 
9893 10 Cir’s. **Will vou sell our Bibles.”’ 


EXHIBIT THOMPSON X. 


St. Lowurs, 5-8-1880. 


Mr. Huspparp, 


Dear Sir :—In reply to vour telegram, I am sorry to say 
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that the best I can do is to send you 20 bound Pros. by ex- 
press, and no sheets. We have less than 100 in sheets and 
are nearly out of bound. Don’t suppose you would want 
just a few in sheets. I will ship you the balance of the 
plates on Monday, and the same day will mail copy in sheets 
with pages marked, which in my judgement should join 
Prospectus. Of course it will be for your consideration. 

The present selection is imperfect and quite incomplete as 
representing all parts of the book. My effort was to print 
just enough to last till Ist edition was off the press, when I 
designed making a better selection of matter and at once 
printing a large lot. I suggest that you do this at once. I 
will have what I have bound and will divide with you. 

I commenced that special instructions 5 weeks ago, but 
since I have been so busy andso muck of the time unwell 


that I have not been able tocomplete it. I presume it would 9 


now be best to wait till the permanent Pros. is made. 

We write our agents very elaborately, and mark special 
passages in the book giving general instructions. It works 
well but 1s not what I want. | 

Yours Truly, 


N. D. THOMPSON. 


EXHIBIT THOMPSON Y. 


St. Lovuts, 5-11, 1880. 
Mr. HuBBarb, 

Dear Sir:—lI find to-day that we have more Pros. in 
sheets, sewed, than our binders reported to us. If you could 
vet out some in a reasonable length of time, [ could spare you 
60 or 75. Would that help? If so, telegraph the mode 
of shipment. I can have our binders stamp the cloth for 
you in a few days if need. be. We did not get the last lot 
of plates off to you till to-day. They go as the others, by 
Vandalia line. If I have been alittle slow in some of these 
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things, you will have to overlook it. My health is still so 
poor that I can work but a few hours a day, personally, and 
2827 I have been so in the habit of seeing to everything myself, 
that I have not trained anybody else to work in the lead. 
If I don’t improve materially the next two weeks, I pre- 
sume I will have to go away from work for awhile. ‘+ Ner- 
vous prostration’’ our physician calls it, and insists that 
JT ought to turn my back on business for a short time. If 
the necessity proves absolute, I shall hate it terribly, as I 
never felt more interest in any work or more confidence in 
results. If I can only develop my plans. Business is good 
now, and if crops are generally good we all ought to make 
9898 a lot of money this year. 

I will not get any books till about Saturday, and it will 
be some days after that before I can send you the dies. If 
you take the sheets of Pros. I offer, I will have binders to 
get up the cloth sides. But I don’t see why it would not be 
best for you to send me at once, your title page and imprint 
to that No., and have the binding done here. It will cost 
no more and be no loss of time. Seems to me it would be 
best as they are already sewed. 

If you send title pages, let them be white, as it is the 

2829 color of Pros. paper. 
Yours Truly, 


N. D. THOMPSON. 


KXNHIBIT THOMPSON Z. 


PHILADELPHIA, May 13, 1880, 
Mess. N. D. Tirrompson, & Co., 
St. Louis, Mo. 

Dear Str:—We are glad to hear you have more Pros- 
pectus matter than you thought. Make 75 for us. We will. 
mail title pages. Be sure and have N. D. Thompson & Co. 

9830 left off the cloth book of Pros. Also cut out from the 
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charts the name, N. D. Thompson & Co. Ship 25 Pros. to 
Chicago, 25 to Cincinnati, and 25 here by frt. We regret 
very much to hear of your ill health, having been in the 
sume boat, we fully sympathize with you. 

We go to press with an ed. of the book next week. Will 
print Pros. matter first. Shall print on toned pauper. Please 
use and forward us the complete stamps as quickly as pos- 
sible as we shall wish to bind as early as can possibly be done. 

Respectfully Yours, etce., 
HUBBARD BROS. 


EXHIBIT THOMPSON A. A. 


sr. Louris, 5—12—1880. 
Mess. Husparp Bros., 

GENTs.—Yours, 10th, asking for bill Stock Book Plates, 
rec’d. Find it eaclosed with proper credit. 

The material I have prepared for Stock Book Key is in 
such crude condition that you can make nothing of it. I 
shall re-write the whole as soon as I can get in time for it. 

I didn’t send selections for Pros. vesterday, as I supposed 
you would send the title pages and have me bind up what I 
could spare for you. I have had peculiarly bad luck with 
my lst edition of Stock book. The paper came two weeks 
after it was due, and was so inferior to sample ordered by, 
that I refused to settle on contract, and at same time it was 
so late that I could not think of waiting to have more made, 
and so had to use it. 

I got a good compromise on the settlement, but have been 
disgusted all the way through. Then I was equally un- 
fortunate in a pressman, who botched his work on. the cuts. 
Fortunately the edition (2,150) will not last long, and we 
will get «a more creditable job from you next time. Have 
reports for over half of it, and but the fact that so many 
agents ire now working for September delivery, the whole 
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would very soon be taken. The strength of the book is 
that it enlists the very best class of agents who stick. 
Yours Truly, 
N. D. THOMPSON. 

I will be gladif you will render settlement by notes soon, 
as I wish every thing in shape before I goaway. I presume 
I will have to go for a short time. Have been able to sleep 
only under the influence of opiates for the last three weeks, 
and the matter must be remedied in some way, and that 
soon. It is that which induces me to ask you to close up 
ace’ts. 

Yours, 
oe hae ¥ 

Date from 3d May, but stock earlier and the last 5 boxes 
plates a little later. It is a fair average. 

I wish you would send me everything pertaining to your 
plan of pushing Bible. Must work up a good trade on that 
this year. I have, also, room for a lighter book if new and 
tuking. Please state if that (*) book is under way. 


If so when it will be ready. 


EXHIBIT THOMPSON B. B. 


St. Louts, 5-18-1880. 
Mess. Hupparp Bros, 
Philadelphia, Pa., 

GENTS :—You have sent us only 6 or 8 notices for agents 
acquainting them with the advance in price. Please send 50 
of each at once. If you have not sent us 50 Pros. pages Bibles, 
please do so at once. Our binders are waiting for your title 
page to stock book. We promised them to-morrow. 

Yours Truly, 


N. D. THOMPSON & CO. 


NoOTE.—The (*) above is a word that cannot be deciphered in 
the original manuscript. 
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EXHIBIT THOMPSON C. C. 


PHILADELPHIA, Pa., 5—26—1880. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 9837 
GENTLEMEN:-——Please send us a bill specifying electro- — 
plates, copyright, original wood engravings and electros of 
illustrations and stamps for binding of Stock Book, and 
oblige, ; 
Yours Truly, 
HUBBARD BROS. 
PER GAINOR. 


EXHIBIT THOMPSON D. D. 


PHILADELPHIA, Pa., 5—28—1880, 
Mess. N. D. THompson & Co., 2838 
520 Pine Street, St. Louis, Mo. 

GENTLEMEN :—In your bill of May 25th, you charge us 
$1.85 as the cost of returning certain damaged goods from 
your agents. Now this we cannot allow. We hold that our 
responsibility ceases when you accept the goods. We ex- 
pect all goods to-go out perfect, and they do as far as prac- 
tical human perfection in manufacturing goes. Blemishes 
may escape our notice and we are willing to be at the expense 
of goods coming back from St. Louis if found to have gone 
from us in.an imperfect condition, but if you ship to your 2839 
agents you must take the risk of the agents injuring the goods 
and also cost of their return to you if they went out in an 
imperfect condition. We will not agree to take books back 
after you have sent them out to agents, and will do it upon 
the clearest evidence that they went from us imperfect. 

We will positively not allow the cost of goods coming back 
to you from your agent in any event. It is altogether un- 
reasonable and would only be contended for by such as 


would ride a free horse to death. 


S40) 
‘ 
2840 We have never charged you boxing and cartage, but you 
charge it the first chance you get. 
We think you should cancel that charge as you make a 
very fair profit on those Pros. books to cover such expenses. 
You do not manifest a disposition to treat us as we have 
always treated you. 
Respectfully Yours, 
HUBBARD BROS. 


EXHIBIT THOMPSON E. E. 


| PHILADELPHIA, Pa., 6-4-1880. 
2841 Muss. N. D. Tuompson & Co., 
St. Louis, Mo. 
Dear Sirs :—We have a letter before us to-day froma 
Mr. P.S. Buel, of Windsor, Broom Co., N. Y., in which he 
states that he ree’d circulars from you on Stock Book offer- 
ing 50 per cent. We take all such letters at what they are 
worth of course. But to enable us to meet such applica- 
tions on equal footing, will you oblige us by sending us all 
the correspondence that you may have had with agents with- 
in our dimits, with such comments as you think will be of 
2842 service to us in securing them, &c. 
Very Respectfully Yours, 
HUBBARD BROS. 
LB. 


EXHIBIT THOMPSON F. F. 


St. Lours, 6-4-1880. 
Mess. Husparp Bros., 
Philadelphia, Pa. 
Gents:—Your telegrams concerning charts and their 
finding received. It is strange you did not know that both 
2843 the originals and the chart plates went together. We were 
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utterly powerless to help you as we had nothing. There is 
no stamp cut for leather binding. The letters are printed. 
Mr. Thompson is at Hot Springs, Ark. 
Yours Truly, 
N. D. THOMPSON & CO. 


EXHIBIT THOMPSON G. G. 


St. Louis, 6-8-1880. 
Mess. Huspsparp Bros., 
Philadelphia, Pa. 

GENTs :—We sent tracer after the boxes with charts and 2844 
wood cuts immediately on receipt of your telegram. If not 
received by the time this reaches you let us know and we 
will try to induce the Ft. Ca. to trace by telegraph. Your 
book willshow that shipment was made the 22d May, as 
billed. We did not print our charts till book was off the 
press, and avoided delay too. So we hope you will have no 
long delay. In regard to shipment to Cincinnati, we suggest 
that you write to Mr. Thompson at Hot Springs. No doubt 
it will be all right, butat present rate of shipments we have 
not enough stock to last long and cannot well spare any if ; 2845. 
your edition is not soon tobe ready. 


Yours wort! 
.D. THOMPSON &CO. 


EXHIBIT THOMPSON H. H. 


Hot Sprines, ArkK., June 13, 1880. 
Mess. Huspparp Bros., 
Gents :—Your favor 10th received. I hope we can 
accomodate you with the 50 books, and write Curran that if 
he is not almost out of cloth to ship you that No. to Cinn. 
The leather style seemed running so strong that I had cases 2846 
made for only about § the edition, and if they enter largely 
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into the bulk of the business reported here by Curran they 
must be getting low. I hope, however, he can supply you. 

Wish you had given me an approximate estimate of the 
time when you will be able to supply the book. Can’t you 
do so? 

If your Pros. is off the press please mail to me one at 
this place, care above hotel, in sheets—that is, sewed and 
cut but not bound. I may have some time and feeling to get up | 
an agents description while here. Send also sample of all 
the circulars with poster that you are using on it. 

Yours Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON J. J. 


PHILADELPHIA, June 17, 1880. 
Mess. N. D. Thompson & Co., 
St. Louis, Mo. 

Dear Strs:—As to the probable time in which we shall 
be able to supply books, we have an edition half printed and 
expect to finish it in four or five days, and can probably ship 
books hy the last of next week or the first of the week fol- 
lowing. Our Pros. books are done and we mail one to you 
td-day as requested, to Hot Springs. He have prepared and 
sent you. proofs some days since. We are not using any 
circular inaddition to this you made, excepting one hundred 
which we sent out to our list of agents. We 


> 


‘*personal,’ 
are following that with a postal card, and will send you one 
of each. 

Now, one word in reference to your health. It seems to 
us you make a great mistake in going to Hot Springs. 
Don’t you think so? We believe in Hot Springs as a_puri- 
fier of blood anda place of resort for those who are troubled 
with affections of the blood, but it seems to us weakening 
rather than strengthening to a person like yourself, suffer- 
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ing from nervous exhaustion and overwork. What you 
want is exhilerating atmosphere, relief from care, exercise 
and hearty food. | 

We think the sooner you get away from Hot Springs and 
into an entirely different place the sooner you will begin to 
improve in health. Don’t you find this evidently the case? 

Again, in reference to business, we are getting out a book 
on Garfield. Have arranged for its writing and shall be able 
to issue Pros. books very promptly. Are you ready to 
enter heartily into « vigorous push of the sale of a campaign 
book ? 

Our books will be written by General Brisbin, who is an 
intimate friend of General Garfield, and has advantages en- 
joyed by hardly any other person likely to write the life of 
General Garfield; having an intimate acquaintance with 
nearly the whole of the leaders of the Republican party and 
generals in the army. 

We are disposed, inasmuch as this book must be handled 
quick and to avoid to some extent competition with other 
books, to furnish this book to various subscription meu 
and not give agents absolutely exclusive territory, but push 
in every way and everywhere we can to make the largest 
sule possible in a short time. As we supply you at 65 per 
cent. off, will you arrange with other: parties in St. Louis 
who will probably, handle some campaign book, -to work 
this in connection with you supplying them at 60 off. We 
enclose herewith a portion of a terms circular we propose 
adopting, setting the matter right with applicants. 

Let us know, please, by return mail if you are agreeable to 
this plan, and your impression as to the advisability of com- 
mencing advertising at once. 

: Very Truly Yours, 

HUBBARD BROS. 
WEst. 
Stenographie letter. Copy. 
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EXHIBIT THOMPSON K. K. 


2853 PHILADELPHIA, 7—22—1880. 

Mess. N. D. THompson & Co., 7 
520 Pine Street, St. Louis, Mo. 

GENTLEMEN :—We have, ever since you suggested a more 
perfect draftof the agreement between us, been endeavoring 
to get at it, and yet pressing cares have deterred us till it has 
run almost into months. 

Begging you to accept our apology, we submit the draft 
we have at last completed. ; 

We believe it covers the ground perfectly. 

2854 In this connection allow us to say that upon investigation 
we find the laws here do not recognize any lien upon per- 
sonal property where there is not actual delivery into the 
possession of the party having or desiring to have it as se- 
curity, hence such a paper as talked of would be of no legal 
value at all. We presume, however, that you will not feel 
any great uneasiness inasmuch as there is at least $150,000 
back of the notes you hold, and which has been accumulated 
by the signers by hard work, during the hardest times our 
country has ever known. 

2855 We desire also to protest against you having sold a large 
number of Stock Books in Michigan, Wisconsin and other 
States, inwhich territory, at the time of our agreement, you 
were to discontinue sale and turn over the agents and all 
applications to our offices. It is our distinct recollection 
that such was the understanding, and hence it was that we 
made an exception to this agreement in the line of disputed 
territory in Iowa, Illinois, &c. 

We feel that you should report at once to our offices or 
here, just what number of each binding have been sold and 

2856 where, so that our men can work intelligently, and also that 
you should make us proper amends for the books sold in 
our territory. 
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We submit these points and the draft of contract for your 
consideration, and awaiting your reply, remain, 


2853 


Very Respectfully Yours, 
HUBBARD BROS. 


EXHIBIT THOMPSON L. L. 


Sr. Louis, 8—4-1880. 
Mess. HussparpD Bros., 
Philadelphia, Pa. 


GENTs :—F ind statement and settlement of acc’ts. to date 
herewith. Your intimationof wanting payment for the use 
of am’t. invested in Stock Book loaned is a little too funny 
to jibe in well with practical business. In the first place, we 2854 
paid the cash for binding these books, in order to let you 
have them, at least 3 months before we actually needed 
them or would otherwise have had them bound. In the 
second place, the books returned are inferior to ours, by at 
least 15 per cent. in quality of paper, and hence the press- 
work, as especially shown in the ‘*cuts’’ is so flagrantly 
inferior as to dissatisfy a discriminating agent. We were 
not going tocomplain of this, and do not now, but we men- 
tion it as illustrating the peculiar unreasonableness of your 
proposition. We are afraid you are getting hopelessly 2855 
worldly minded. 


In the third place, we are not borrowing money, and hence 
don’t pay interest. Please don’t make it necessary for us 
to resist any more of these peculiar demands. Life is too 
short. 

Yours Truly, 
N. D. THOMPSON & CO. 
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EXHIBIT THOMPSON M. M. 


: PHILADELPHIA, Sept. 3, 1880. 
Mr. N. D. THompson, 
St. Louis, Mo. 

My Dear Sir—I have your valued favor of Aug. 30th, 
and in reply thereto beg to say : 

Ist. That I regret very much that any such difference as 
seems to exist, should have arisen between our two houses, 
whose mutual interests would seem to me most likely to be 
advantaged, by very friendly relations, but— 

2dly. That I am so completely engrossed in my adver- 
tising business, that I find it impossible to keep more than 
a general understanding of the workings of the business of 
Hubbard Bros. without going into any details except of the 
finances, and for this reason, it would require more time for 
me to acquaint myself with the matter in which you and 
Mr. H. seem unable to agree sufficiently to form an intelli- 
gent judgment, than I[ feel it possible for me to take at this 
time. 

3d. That a twelve years’ intimate acquaintance with Mr. 
Hubbard has satisfied me of nothing more than of his con- 
stant purpose to deal honorably with all men, and I cannot 
for a moment believe that he would endeavor to take an 
undue advantage of anyone. 

4th. That from the little of this matter, which has casu- 
ally come to my knowledge, I judge that no little irritation 
exists, and I can but feel that this is due, in great degree, to 
your peculiar faculty for writing an acrimonious letter, 
when an inoffensive one would really serve a better purpose. 
That you possessed this faculty to a remarkable degree, I 
became unpleasantly aware, when some years since, I made 
it my business to keep the run of H. Bros. correspondence. 

Sth. That Mr. H. has several times deemed your business 
of sufficient importance to take him to St. Louis, even when 
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his going seemed out of the question, and in my judgment, 
the best thing for you to do at this time is to come on here, 
for I doubt not. a better mutual understanding can be ar- 
rived at in a personal interview, than would ever be obtained 
by a protracted correspondence. 

In closing, allow me to give expression to the high per- 
sonal regard which I have always entertained for you since 
that unfortunate ‘‘ Hannaford’’ muddle led to our first 
meeting at Cinti., and further, to venture the hope that out 
of this seeming difference, there may spring up a more 
friendly relationship than has heretofore existed, which 
shall be cemented by years of pleasant and profitable busi- 
ness intercourse. Hoping to see you here shortly, I am 
is ever, 
) Very Truly Yours, 

KF. W. AYER. 


EXHIBIT THOMPSON N. N., 


_ PHILADELPHIA, Sept. 11th, 1880. 
Mess. N. D. THompson, & Co., 
St. Louis, Mo. 

Gents :—Your favor of Sept. 4th did not reach us until 
the 8th, before which date your orders had been filled, we 
believe, entire, so that we did not cancel any orders as you 
requested. 

We desire to state now in order that you may order guard- 
edly, that we shall not be disposed to cancel any orders that 
are made for campaign books. ‘We should have no objec- 
tion to doing it, if so doing would not make us more liable 
to loss, by having stock left on our hands. We are under 
the necessity of guessing what our general agents will need, 
and it-is no easy task to form an opinion of the demand. 
We shall, of course, take the risk of having left over all 
that are not ordered, but if books are ordered, we shall re- 
gard orders as positive, and that no books are returnable. 
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You speak of finding that McCurdy & Co. of your city had 
a good supply of books, the simple reason of that condition 
of things, is that McCurdy took the precaution to order a 
good stock in good season, and we filled orders in accord- 
ance with their receipt. It is not our provence to judge 
what general agent’s need are, we fill orders as made. 

McCurdy had ordered some 5 M books, prior to your or- 
dering in excess of 100, and you have but yourself to com- 
plain of, if you did not get your books as promptly, as 
compared with needs, as others. 

We have shipped you as promptly as any other party, 
have done our utmost to do justice by every customer. 

You speak of our having had your order nearly a month 
and yet you had rec’d but one hundred books of Hancock. 
The very first books we got in, was Aug. 11th, no quantity 
to speak. 


EXHIBIT THOMPSON O. O. 


PHILADELPHIA, 1-3-1881. 
Mess. N. D. THompson & Co. 
St. Louts. Mo. 

Gents :—Your favor of the 28th, we regard as a favor 
because you give us clearly the condition of Mr. Thompson 
and about which we have been greatly in the dark. We are 
very glad to know that he is recovering. 

It does not seem to us that you ought to reflect upon our 
course as a very exucting one, as you term it, it Is quite an 
important matter that we get in the acct. and we think 
we exercise all the consideration for that case that could be 
asked from anyone, we certainly meant to do so. Mr. 
Thompson very well knew our disposition to be considerate 
and obliging in any such matter. Had you known more 
definitely the understanding between us, and had we known 
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more fully Mr. Thompson’s condition, we could undoubtedly 
have avoided any occasion to reflect upon each other. 
We trust the matter is now clearly understood, and we sin- 
cerely hope you may feel disposed to withdraw your censure. 
Very Respectfully Yours, 
HUBBARD BROS. 
WEsT. 


EXHIBIT THOMPSON P. P. 


PHILADELPHIA, 1—7—1881. 
Mess. N. D. Tuompson & Co. 
St. Louis, Mo. 

GENTs :—Your favor of the 5that hand. In reference 
to S. B., we cannot ship pending settlement of the matter 
between us, except upon the distinct understanding that the 
books will be settled for at 65 per cent. off, the same as the 
previous lot sent, this, however, to be ‘subject to final: ar- 
rangement of the matter between us. 


If we receive from you settlement of the last month’s acct. 
or bulk of the acct. and your request to forward the S. B. 
in accordance with the understanding as stated, we will ship 
promptly. Weare unusually short this month and hence tel- 
epraph you to-night requesting settlement of at least a bulk 
of the last month’s purchases either by note or cash, as we 
are desiring to use the funds we will expect check at 1 per 
cent per month discount for cash if you prefer to send 
check. 

You can return the Pros. books of N. P. & D.C. if you 
wish; to us here, charging us postage. We inelose you 
duplicate bill of the shipment of the 8th of Dec. 


We are glad to hear that Mr. Thompson will soun be able 
to give personal supervision to this business, 
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We have been delayed somewhat on Bi. Pros. books by an 
error in the sheets. We have now good supply again. 
Very Truly Yours, 
HUBBARD BROS. 


WeEsT. 


EXHIBIT THOMPSON Q. Q._ 


PHILADELPHIA, 1-10, 1881. 


Mess. N. D. THomrson & Co. 
St. Louris, Mo. 

GENTs :—Your favor of the 7th is just at hand. You in- 
form us that Mr. Thompson's impression is that the blind 
imprint will not prove satisfactory to him. His impression, 
we think, is erroneous. We do not think he understands ex- 
actly what we mean, because you state that where two or 
more general agents are handling the same Bibles at the 
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same point it would lead to confusion in delivering mails. 

It is not our idea to put the blind imprint on cires. at 
all, but simply upon the Bible title pages. 

It is exceedingly rare, in fact we do not remember a sin- 
gle instance, where we have ree’d an application for terms 
that come from the imprint in the Bible. We make Bible 
agents out of book agents so universally, that our judgment 
is, that the imprint in the Bible has no value in the way of 
bringing in trade. In the regular trade, this is of course 
different, as the name of the publisher comes eventually to 
be a sort of guarantee of the quality of the Bible, we do 
not work with that idea at all. 

The advantages to be gained by this plan, are as follows: 
instead of delaying orders, frequently to insert title pages, 
taking out one kind and putting in another, we can have all 
our Bibles bound with the blind imprint in, and ship on re- 
ceipt of orders much more promptly than we otherwise 


could. 
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Secondly, instead of having the title pages tipped in, 
which can rarely be done neatly, and never to look so well 
as when bound in, we can have them all bound in nicely. 
We have not heard much complaint from general agents, 
but the tipping in of title pages has been a source of great 
annoyance to us, and we have often feared that the bad ef- 
fect, whichis almost impossible to avoid, did an injury to 
our Bible trade. 


If you will notice some of the Bibles which you have, 
you will find that the title pages, where they have been tip- 
ped'in, are invaribaly smaller than the Bible is cut. This is 
unavoidable where title pages are tipped in. 

Again, if the workman who tips in the title pages, is in 
a hurry, or is eareless, he may make a bad botch of it, and 
is very likely to do it. 

We have taken the greatest pains to insure their being 
put in neatly, but the blind imprint would effectually rem- 
edy this difficulty, and the Bibles would go out neater, 
more satisfactory and more promptly. We sincerely hope 
you will see the matter now more clearly and say, as 
ulmost every customer has said, all right, go ahead we will 
try it. 

Please do not fail to answer us in reference to this, defi- 
nitely. 

Please explain to us what you mean by the ‘‘consolida- 
tion in the region of the wound in his side,’’ in speaking of 
Mr. Thompson’s health. What wound has he sustained? 

Very Truly Yours, 
H. BROS. 
WEstT. 
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So? 
EXHIBIT THOMPSON R. R. 


PHILADELPHIA, 1-11-1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 

GENTs :—Your favor of the 8th at hand. The reason 
why we urge a settlement of the acc’t promptly at this 
time is because we have been disappointed in the receipt of 
a little over $5,000 for goods shipped in Oct. and Nov. and 
are consequently in need of funds that we can realize on at 
once. . 

We trust, therefore, that there will be no delay and that 
you will appreciate the circumstances which occasion our 
special urgency of the matter at this time. 

Very Respectfully Yours, 
H. BROS. 
WEsT. 


EXHIBIT THOMPSON 5S. S. 


PHILADELPHIA, 1—14—1881. 
Mess. N. D. Tuomvrson & Co., 
St. Louis, Mo. 

GenTs:—Your favor ordering 30 Bi. Pros. books is at 
hand. We understand you to want No. 10 and to have 
them shipped by freight, the order is receiving prompt at- 
tention. 

Your order for 8S. Bs. we suppose you are aware is await- 


ing your reply to our letter relative to rates, ete. 

We have not as yet ree’d settlement of last month's ace’t. 
We sincerely hope you will not delay it. We have never 
had such an immense quantity of goods out and storm tied 
as at present. Over $5,000 worth of books shipped in 
October and November are not yet paid for or taken by the 
parties, besides which we have n arly $10,000 in stock that is 
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not very active, moving slowly, and hence we are this month 
short. We believe we have written you in reference to this 
and have been looking daily for either a check or note from 
you, either will be acceptable. We never delay your orders 
without the very best of reasons, and we do think you ought 
not delay forwarding note in settlement of acc’t when it 
cannot be of any interest to you to delay it and does incon- 2879 
venience us. 
Very Truly Yours, 
HUBBARD BROS. 
WEsT. 


EXHIBIT THOMPSON T. T. 


PHILADELPHIA, Pa., Jan’y 17, 1881. 
N. D. THompson & Co., 
520 Pine St., St. L. 

Why withhold settlement? Will you promptly settle for 
Stock Book, sixty-five off? Please settle bulk of account 2880 
without further delay. Answer. 

HUBBARD BROS. 

There appears on this telegram written across the face in 
red ink the following : 

1-17, ans’d. by night telegram. Will settle Stock Book 
at sixty-five off, subject to final adjustment afterward. 


EXHIBIT THOMPSON U. U. 


PHILADELPHIA, Pa., Jan’y 18, 1881. 
N. D. Tuompson & Co., 
520 Pine St., St. Louis. 2881 
Shall we ship three hundred Stock Book or sixty? Ans. 
HUBBARD BROS. 
There appears on this telegram written across the face in 
red ink the following: 
Ans’d 1-19. Sixty Stock Bks. Half rate. 
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EXHIBIT THOMPSON V. V. 


PHILADELPHIA, 1-18-1881. 


Mess. N. D. THompson & Co., 
} St. Louis, Mo. 

GeEnts:—Your favors of the 13th and 14th and telegram 
of the 17th are at hand. 

We note your positive agreement to settle promptly the 
bills for S. B. at 65 off, subject to final adjustment, but we 
could not understand why you should hinge a settlement of 
last month’s purchases upon our filling your present orders. 
We are filling your orders as promptly as possible, with the 
exception of the S.b. which we hold awaiting your reply to our 
letter. Wesimply did not wish to ship upon any uncertainty 
us to settlement. We have from you two orders for 8S. B., 
with later one, however, directing us to cancel previous order, 
but your letter of the 14th, still later than the order, to can- 
cel previous for S. B.j states that if we will ship your orders 
complete, you will then settle all the bills. 

Whether you mean that you wish us to ship the 3008S. B. 
or the similar order, we are at a loss to know. 

You state in your letter of the 14th that you trust a full 
settlement after the filling of all orders would suit us better 
than a partial remittance at present. How you can suppose 
such a thing, after what we have written you, is a mystery to 
us. We saidto you that we had a very large amount of 
goods out, the proceeds of which were unavailable be- 
cause of the continued storms that made it impossible for 
agents to deliver. 

We have nearly $10,000 out in that and similar ways 
which we ought to have in hand, besides which we have nearly 
$10,000 in stock that is slow, and altogether they make us 
short. We explained this matter and requested that you 
favor us with an immediate remittance of either your note 


or cash. How you can so ignore our request is strange to 
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us. You make your payments promptly on the basis of 60 2885 
days as agreed upon, but you manage to withhold settlement 
until the 60 days has nearly expired. Ordinarily we have 
no special need of prompt settlement and have not been dis- 
posed to urge the matter, but in this instance we need the 
funds and have said so clearly, explaining our reason. 

We feel that you should have made prompt settlement in- 
stead of making a proposition basing your statement upon 
our filling all orders. Were we disposed to withhold shipment, 
you might have some reason for sucha proposition, and in- 
asmuch as we have invariably filled orders promptly as was 2886 
possible. We cannot understand this proposition. We in- 
form you now that we are shipping your orders as promptly 
as possible, and we request you to forward us either settle- 
ment in full of Jast month’s account or the bulk of it. If 
some bills have not been fully settled as correct, you can 
send the bulk‘of the account without any hesitation. 

We regret the occesion for writing at length in reference 
to this matter, and sincerely hope that with Mr. Thompson’s 
unproved health there will be no occasion in future, and hop- 
ing you will now favor us with remittance, we remain, 9887 

Very Respectfully Yours, 
HUBBARD BROS. 
WEsT. 


EXHIBIT THOMPSON W. W. 


PHILADELPHIA, 1—20-1881. 
Messrs. N. D. Tuompson & Co., 
520 Pine Street, St. Louis, Mo. 

Gents :—How is Mr. Thompson? Where is Mr. Thomp- 
son? 

We heard from you that he was now fully recovered, except 2888 
the healing of the wound in his side. 

We asked what wound, but get no reply, and you write as 


though he was away and difficult to consult. 


2889 


BDO 


Will you please give us a frank explanation of this, fo us 
somewhat of a mystery? 
By so doing you will greatly oblige, 
Yours Truly, 


HUBBARD BROS. 


EXHIBIT THOMPSON X. X. 


PHILADELPHIA, 1-21-1881. 
Messrs. N. D. Tuompson & Co., 
520 Pine Street, St. Louis, Mo. 

GENTLEMEN :— Enclosed find invoice of das¢ of your orders 
and full statement. It may be impossible for us to get B. 
L. of this last lot to-morrow and put us off till-Monday to 
send it, but will send it to-morrow, if we can get it made 
out. 

We hope you will now favor us with settlenient. 

We notice with regret your indisposition to accomodate us, 


2890 even after our very clear statement of our need, and our &s- 


2891 


surance that a note would be just as acceptable as the cash. 
We never treated you in any such manner. 
Respectfully Yours, 
HUBBARD BROS. 

There appears written on the margin of this letter the fol- 
lowing: 

We can never get B. L. till the day after shipment, and 
often not till two days after. 


{XHIBIT THOMPSON Y. Y. 


PHILADELPHIA, 1-22-1881. 

Mess. N. D. Tuompson & Co., 
520 Pine Street, St. Louis, Mo. 
GENTLEMEN :—Allow us to correct your error in stating 
that ‘*The November account was anticipated by several 
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weeks.’’ Such was not thecase. The arrangement regard- 
ing settlement is by note on the Ist of the month for the 
previous month’s purchases, or cash, less the interest for two 
mouths. 

We have not generally of late used the notes, even if-re- 
ceived, but this month we needed it and so wrote you. 

We most sincerely hope we shall not again need to refer 
to this matter, and only do so now to correct an evidently 
erroneous impression. 

Respectfully Yours, 
HUBBARD BROS. 


EXHIBIT THOMPSON Z. Z. 


PHILADELPHIA, 1—24—1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 

Gents :—Your favor of the 22d is at hand, giving us some 
information relative.to Mr. Thompson’s condition. 

You speak of our having been aware that he was the sub- 
ject of a repeated surgical operation in Dec., while we were 
quite in the dark in reference to this matter. 

You no doubt have written to various parties quite freely 
and under the impression that you had written to us, but 
our information relative to Mr. Thompson’s illness has been 
very meagre. 

We are gratified with the fuller information contained in 
this letter. Please keep us posted relative to his recovery. 

We directed to you the mailing of a marriage certificate, 
as desired. Awaiting further favors, we are, 

Very Truly Yours, 
HUBBARD BROS. 
WeEsr. 
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EXHIBIT THOMPSON A. A. A. 


PHILADELPHIA, 1-27-1881. 


Messrs. N. D. THompson & Co., 
St. Louis, Mo. 


2895 GentrLemMEeN :—Yours of the 24th rec’d and contents noted : 
relative to am’t of $15.00 in your favor, will state upon ex- 
amination, find the bill not correct in three items, as will be 
seen in statement at foot, which we hope you will find cor- 
rect, leaving a balance as it now stands in our favor of $9.60. 
We enclose corrected bill. 

Very Truly Yours, 
HUBBARD BROS. 
Per Munson. 
5 G. Bibles invoiced at $2.25 - - - 11.25 
2896 Should be $5.25 ~ ~ - 26.25 
In our favor - - $15.00 
20 C. ss *s Should be $3.24 64.80 
6 ‘3.15 63.00 1.80 
A. -** 6 <6 2.28 45.60 
Should be 2.10 42.00 3.60 
In your favor, - 5.40 D.40 
9.60 
Bill previously rend. - 342.15 
Corrected bill enclosed, - - $351.75 
2897 EXHIBIT THOMPSON B. B. B: 


PHILADELPHIA, 2—10—1881. 
N. D. Tuompson & Co., ' 
St. Lovuts, Mo. 
Deak Sirs:—Yours of the 1-25 enclosing statement, also 
note to bal. acct. to a certain date is rec’d. We enclose a 
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statement of our acct. to 2-1, which we find correct, leaving 
a balance due us to that date of $5.30. We also enclose bill 
of Appes, &c., which you claim not rec’d. The amount 
$15.00 error in bill 12—10 we find was only $9.60, of which 
we rendered corrected bill. 2898 
Trusting your account will agree with our books, we are, 
&Cc., 
Very Resp’y, 
HUBBARD BROS. 
PER. 


EXHIBIT THOMPSON C. C. C, 


PHILADELPHIA, 2—19-—1881 
Mess. N. D. THompson & Co., 
: St. Louris, Mo. 

Gents :—Your favor of the 16th is at hand. We hold 9g99 
the bill you send us for two Lea. S. B. imperfect, until re- 
ceipt of the same, when we will check off and credit you. 
Please: return them to us by exp. with anything else that 
may be desirable to return. * . 

We have changed binders on the 8S. B. and trust you will 
not receive any more books that come apart. 

We are taking great pains to have all our books and Bi- 
bles well done. We scrutinize the work closer than ever 
before. We are endeavoring to complete the shipment of 
all the orders from you to-day, and will forward a draft 9999 
for your acceptance, which will oblige us very much if you 
will promptly accept and return. 

We feel the terrible blockade of the business on acct. of 
the great storms very materially, and trust, therefore, you 
will be agreeable to obliging us at this time. 

We are glad to hear of Mr. Thompson’s recovery suf- 
ficient to sit up several hours of the day. 


SOHO 


Our Mr. Ayer rec’d a kindly communication from him to 
that effect. 
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2901 Very Truly Yours, 
: HUBBARD BROS. 
WEST. 
EXHIBIT THOMPSON D. D. D. 


PurmaDA., Pa., 24 Feb, 1881. 
N. D. THompson & Co., 
220 Pine Street. 
Please hand E. T. Phillips, Barnum’s Hotel, one hundred 
dollars. Charge us or draw at your pleasure. 


HUBBARD & SONS. 


2902 EXHIBIT THOMPSON E. E. E. 


PHILADELPHIA, 2—26, 1881. 
Mess. N. D. TmMomeson & Co., 
520 Pine Street, St. Louis, Mo. 

GENTLEMEN :—Your favor of the 22d ree’d, with note at 
60 days, for $524.12 to bal. acct. to 2-21st, for which ac- 
cept thanks. 

Would call your attention to bill of 2-12 should be $132.80, 
you have it on your statement $132, with that one excep- 
tion you and [ agree; please make correction and oblige. 

2903 Resptfy, 
HUBBARD BROS. 
Per Munson. 


EXHIBIT THOMPSON F. F. F. 
PHILADA., Pa., 28 Feby., 188. 
N. D. Tuompson & Co., | 
520 Pine Street, St. L. 
All we request is that one hundred dollars only be paid to 


Phillips. 


HUBBARD BROS. 
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EXHIBIT THOMPSON G. G. G. 9904 : 


PHILADELPHIA, 3-2-1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 

GENTS :—Your favor of the 26th came duly to hand. 

We very much regret the delay Mr. Phillips was subjectéd 
to by the misunderstanding, and are somewhat surprised at 
your statement that the interview was of such a character that 
you felt justified in awaiting further instructions from us to 
pay him the money. 

We telegraphed you to pay it, and have no doubt he ree’d 2905 
it Monday morning. 

We should like to know why you felt it important to de- 
lay the payment to him. Any information you give us will 
be regarded as strictly confidential, if you so desire it. We 
notice your vigorous pushing of the Bible trade and have no 
doubt it will pan out largely before fall. 

Very Truly Yours, 
HUBBARD BROS. 
WeEsT. 


EXHIBIT THOMPSON H. H. H. 2906 


PHILADELPHIA, 3—15-—1881. 
Mess. N. D. THoompson & Co., 
St. Louis, Mo. 
TENTS :—We sent you the slip regarding Pulpit Bibles, 
and can supply you to put into Pros. books in the hands of 
agents if you wish. Rates of disc’t on the Pulpit Bibles 


will be 60 per cent. 
Yours Truly, 


. HUBBARD BROS. 
WEST. 9907 
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EXHIBIT THOMPSON I. 1. I. 


PHILADELPHIA, 3-19-1881. 

Messrs. N. D. Trrompson & Co. 

Gents :—Unexpectedly delayed on Bi. Pros. Have asked 
Chicago and Cin. to send you what they could spare and we 
mail some titles from here, are printing with your imprint, 
and will mail some of those soon as In. 

Why do you not take hold of Revised Testament? 

False Gods will not be out till April Ist. We mail a 
Pros. for examination. Testament is going to have a won- 
derful sale, we think, and now is the time to get the orders. 

Resp’y, 
H. BROS. 


EXHIBIT THOMPSON K. Kk. Kk. 


PHILADELPHIA, 3—22—-1881. 
Mess. N. D. THompson & Co., 
~%T. Lours, Mo. 

GENTS :—You return two applications, and also the bill re- 
questing us to change the bill crossing off the charge for 
the two applications returned. 

Now the application from Ewen & Small is clearly a re- 
quest for terms and particulars, and it is not at all uncertain 
but that one of the parties or some one in their interest 
would make excellent agents as a result of this application. 

We may certainly regard it as clearly an application un- 
der the meaning of the agreement, and think you should not 
return it but should make good use of it. 

The other one from J. F. Townsley states that he saw our 
adv’t, and therefore writes for full particulars. 

We see no reason why his application is not good. The 
adv't was undoubtedly for the S. B., as we have not been 
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of late adv’t to any extent where he would be likely to see 
it, except the S. B. : 

Our rule about this matter is to regard every application 
for cires. that looks like meaning business, as an applica- 
tion under the meaning of the agreement, and we should not 
object to either of these sent from you. If the applications 
are to be critizised so closely and we must establish a stand- 
ard, which would be very difficult, it would create no end 
of trouble and differences of opinion between managers and 
branches. We, therefore, return you the applications and 
bill and request you to accept them, and oblige, 

Respect. Yours, 
HUBBARD BROS. 
| WEsT. 


EXHIBIT THOMPSON L. L. L. 


PHILADELPHIA, 3-25, 1881. 


Mess. N. D. THompson & Co., 
St. Lovis, Mo. 

Gents :—Your favor of 21st is at hand and contents 
noted. We have been delayed in getting in Bi. Pros. books 
by a pure blunder of the binders, a hitch over a little mat- 
ter of stumping of the sample backs of the devotional edi- 
tion. They will go, however, to-day, and we trust that such 
a delay will not occur again. 

It has been occasioned partially by the change in the care 
of the manufacturing, Mr. Merriam not being any more with 
us, and having a new hand. 

As regards the revised N. T. we send you to-day every- 
thing we have respecting it, under the impression that we 
had sent you before as fast as we could. In a matter of this 
kind we do not think you ought hesitate very long, as you 
certainly cannot but be aware that we generally issue the 
best thing of the kind, and there is no possible question 
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as to the Testament selling. However, we can print cire’s 
promptly for you if you wish. 

The discount on this work, however, will be but 62 per 
cent. from the retail price. We have made the retail price 
unusually low, especially because immediately upon the is- 
sue of the English edition there will be competing works, no 
doubt, in the trade, and we must have as good a book for 
the money as will be offered in the trade, and the powerful 
competition will undoubtedly bring the price down pretty 
62 per cent. is the best figure we are making to any 
To be exactly frank about this matter, 


low. 
of our customers. 
we have felt it almost. useless to inform you relative to new 


publications, because there has seemed to us an indisposi- 
tion to handle anything new that we get out. We hope we 
are mistaken in reference to this, but we say frankly this 
has been our feeling of late. 

We believe we have hit the best thing in the Testament 
line, and the most active work possible is the thing that will 
tell, because our sale must very largely be made before the 
English edition is put upon the market. 

We can get orders by our plan while the trade must wait 
for the actual appearance of the book. We have arrange- 
ments completed that will enable us to ship 5 M. books 
within 6 days from the appearance of the English edition, and 
if agents only get the orders, we will be able to ship 5 M. 
books a day immediately after the first five days. 

This matter you can depend on. Weare makinga poster 
to be printed in red and black, and shall be prepared to 
print by Saturday whatever you want. You will do well to 
telegraph us if not later than Monday morning. We shal] 
charge the posters at cost, and we believe the first poster 
ree’d by a P. M. will receive his prompt response. 

Yours Truly, : 


H. BROS. 


WEsT. 
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EXHIBIT THOMPSON M. M. M. 


PHILADELPHIA, 4—7—1881. 
Messrs. N. D. THompson & Co., 
St. Louis, Mo. 

GENTs :—Your favor of March 15th, respecting two appli- 
cations which we send you and which you return as of no 
value, was duly reec’d, but we have deferred reply to them to 
think the matter over. . 

We agree with you that no agreement exists between us 
relative to the S. B. or Bibles or any other books. We are 
doing business without any contract being in existence. We 
have sent you, however, applications on S.B. in accord- 
unce with the intended contract, and if you receive and set- 
tle for anything at all, we see no reason why you should not 
for the two you returned. The one from Ewing & Small, 
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Texas, is a diréct request for terms on S. B., and it is not _ 


unfrequently the case that members of a firm have sons that 
they wish to put to work in this way, or friends, or have 
time themselves which they can devote to it. 


The application, in our view of the case, isas clearly en- 


titled to be charged for as any application we could send 
you. 

The one from J. F. Townsley, also Texas, is a statement 
that the party saw our adv’t, and by it was induced to write 
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for particulars. The adv’t could hardly refer to anything — 
less than the S. B. inasmuch as we were not advertising any- . 


thing else at the time, and even had the party seen an adv’t 
of some other book, he was evidently.disposed to engage in 
the sale of books, and it seems to us fair that this application 
should be regarded as all right and to be charged for. We 
certainly should not hesitate fora moment to accept such 
applications when forwarded to us, notwithstanding the fact 
that we have been accused of higgling: about small matters. 
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We credit you the amount which you charge back for those 
applications, but under protest, as not in accordance with the 
spirit of the arrangement. 

Respectfully Yours, 
HUBBARD BROS. 
WEST. 


EXHIBIT THOMPSON N. N_N. 


PHILADELPHIA, 4—7-1881. 
Mess. N. D. THomerson & Co., 
St. Louis, Mo. 

GENTs :—Your esteemed favor of April 2d is at hand 
and contents carefully noted. 

We are gratified by your assurance that you have no dis- 
like to handling our publications, but on the contrary desire 
to work them. We could wish that your disposition had been 
more clearly shown inthe practical running of business. 

The delay in reply to respecting the New Test. seems to us 
an exceedingly peculiar thing, inasmuch as the time for hand- 
ling the N. T. is very short, and the present is far more val- 
uable than could be any later period. 

We have, however, instructed our Cincinnati and Kan. 
City offices to push for trade in that field. 

We are not so particular about the False Gods book. In 
fact, we have about given up relying upon you at all for 
handling our books, while your personal assurances at times 
are exceedingly encouraging, the practical result is that we 
get no trade to speak of from that field. Were you invest- 
ing in plates liberally and working your wits to their very 
utmost to provide branches and good customers with the 
very best material for vigorous work and successful business, 
you would realize something of our feeling when a valuable 
field is quite unproductive. 
We have endeavored to impress you from time to time 
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with the importance of the field to us, and the desirability of 
our publications being given as good show in the way of 
push in that field, and we have been at times very sorely 
disappointed. : ; 

We are gratified with the general tone of your letter, and 
feel like saying in reference to coming to Phila., that we would 2925 
prefer being put to very considerable inconvenience rather 
than have you risk the trip under the circumstances as you 
present them. We sincerely hope you will favor us with 
your note of the account to the lst of the month by return 
mail. 

Very Truly Yours, 
HUBBARD BROS. 
WEsT. 


EXHIBIT THOMPSON Q. QO. O. 


PHILADELPHIA, 4-1881. 2926 
Mess. N. D. Tuompson & Co., 
St. Louis, Mo. 


Gents :—Your telegram of the 14th at hand and we send 
you the Stock Pros. asdesired. But we would like to know 
at once how it is that you are wanting a quantity of the S. 
B. Pros. books, when, as we understand it, you are not 
making any effort in the sale of this book and are not pro- 
posing to do so. 

We are anticipating an arrangement with another party 
for the vigorous pushing of the sale of this work in a very 9997 
considerable portion, at least, of the field that we have re- 
garded as under your control. 

Respectfully Yours, 
HUBBARD BROS. 
West. 
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EXHIBIT THOMPSON P. P. P. 


PHILADELPHIA, 4-21-1881. 


Mess. N. D. Tuompson & Co., 
St. Louis, Mo. 
2998 GenTs:—Your telegram ordering 100 S. &. is just at 
hand, and we forward the cloth at once, leather will follow 
in a day or two. 


am Wee, eR EME Cee ee eT 


Yours Truly, 
HUBBARD BROS. : 
West. i 
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EXHIBIT THOMPSON Q. Q. Q. 


PHILADELPHIA, 4—1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 
2920 Gents :—Your favor of the 5th is just at hand and con- 
tents carefully noted. You speak of our having decided 
the matter of handling of new books in that field. We 
think we only spoke of the Testament which could not be 
delayed, and not of False Gods, about which we have done 
nothing in that field. 
We do not, however, feel disposed to urge it upon you. 
We believe there is a tremendous amount of salability in 
that book. It is very peculiar and is a great subject. Is 
exceeding attractive in the matter of illustrations, and is ad- 
2930 mirably written. We have strong names to back it, and 
shall have a remarkably strong line of testimonials from 
prominent men. | 
The work is,one that the people need, and we have the a. 
utmost confidence will meet with a very large sale, though 
not likely to go off with a gush on the start. It is not the 
sort of a book to expect big things of at the first. You can 
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consider the matter of False Gods, or not, as seems to your 
interest. 


We presume the decision you have announced relative to 
the S. B. may be the best solution of the unpleasant ques- 
tion existing between us, at least we see no course for us in 
the matter, but to accept your conclusion and regard the 8. 
B. the same as any other publication of ours which you have 
not seen fit to push in that field. 

The work which you have done on the 8. B. would clearly 
be injurious to the work of any other general agent, and we 
could not be expected to continue supply of the book with- 
out limit, in case we ean secure the services of a general 
agent who will vigorously prosecute the sale. 


It would evidently jeopardize his interests, and we, there- 
fore, cannot agree to supply you in so loose a way with 
whatever you might want in the future. 


Your holding the field and leaving us under the impres- 
sion that this was your main book for push for the many 
months that have pased, would seem to us quite contrary to 
your expressed disposition, in this letter, to push vigorously 
what you do take hold of, and thus do justice both to your- 
self and the publishers. 


You close your letter by asking us not to conclude that 
there is no good effective work for us in you for the future. 


We sincerely hope that when you come East, you may be 
able to show us how we can do business, so that there is 
some satisfaction in doing it and some profit to each. 


We do not think the showing of trade in that field as com- 
pared with Chicago and Cincinnati, would lead us to conclude 
that there is any profit in the business, as it has been done 
for the last year or two. Perhaps you can reassure us in 
this respect. We certainly have every desire to do trade 
with you if we can do it so that it will be mutually satisfac- 
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2934 tory and profitable. If otherwise, we must seek such trade 

as is remunerative. 
Very Respect. Yours, 
HUBBARD BROS. 
WEsT. 

P. 5.—We were assured by you not long since that set- 

tlement would be made hereafter by the 3rd or 4th of the 

month, without fail. It is now the 12th, and we are with- 

out settlement, which is just now very desirable, considering 

the long and tedious winter which has made trade sluggish, 

2935 and the immense stock that we are carrying here and in our 

line of branches. 


EXHIBIT THOMPSON R. R. R. 


PHILADELPHIA, 6—)d—1880. 
Mess. N. D. THompson & Co., 
220 Pine Street, St. Louis, Mo. 

Deak Sirs :—Ship, please, by freight to Cincinnati office, 
51 W. Fourth Str., immediately on ree’t of this, 50 Stock 
Books clo. and when ours are ready we will ship back to 
you, charging same price. Same arrangement as referred 

9936 toin yours of 5-26. 
; Yours, &c., 
HUBBARD BROS. 
PER STURGEON. 


EXHIBIT THOMPSON S.S. 8S. 


PHILADELPHIA, 6—10-1881. 
Mess. N. D. THompson, & Co., 
St. Louis, Mo. 
Gents :—We regard our position respecting Bible im- 
prints as entirely correct, and do not see any reason to change 
2937 therefrom. The agreement on S. B. was clear that you 
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should order any quantities that would warrant the binding 
of your imprint ; of course the general agreement was not 
carried out and fell through entirely, but see no reason to 
change this item, and must expect that you will order in 
quantity and in time to allow the binding with your imprint. 
We cannot, in the rush of business, now continue to cancel 
title pages and insert others as is necessary in filling small 
orders. 
Respectfully Yours, ; 
HUBBARD BROS. 2938 
WeEsT. 
P. S.—You will please withdraw gny agents which you 
may have had working in the State of Texas, and sell no 
more 8. B’s. in that State, as we have arranged for a thorough 
‘“unvass by a general agent who will insist upon its absolute 
territory. 
Yours Truly, 
HUBBARD BROS. 
WEsT. 


EXHIBIT THOMPSON T. T. T. 2939 


PHILADELPHIA, 6—23-—1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 


Gents :—We have your telegram of the 21st, and will for- 
ward the goods you request promptly. Your order does 
not specify what style of Bibles Pros. you wish, but as we 
have 104 on hand and are just’ at this moment short of No. 
10 wesend you 104. 
You will please specify hereafter in the order which you 
want. . 2940 
Yours Truly, 
HUBBARD BROS. 
WEsT. 
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EXHIBIT THOMPSON U. U. U. 


| 
| 


PHILADELPHIA, 9 Mo. 15-1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 
GENTLEMEN :—Your favor of the 13th ree’d enclosing 
note for $876.10 on ace’t of August bills. 
2941 Our balance for July was - - - $1,451.41 
Add. Stock Books - ~ - - - 16.60 


$1,468.01 


Your note was for - . - . - 1,461.56 
Leaving a balance still of - - - ° $6.45 


Will you please have the kindness to inform us how you 
make your ace’t balance without above am’t ; so we can have 
our books righted if we are in error? 

Yours Truly, 
HUBBARD BROS. 
2942 GAINOR. 


EXHIBIT THOMPSON V. V. V. 


PHILADELPHIA, 9—21-1881. 
Mess. N. D. Tromwpson & Co., 
St. Louis, Mo. 

GENTs :—In your favor of the 19th you endeavored to ex- 
plain the discrepency of $6.45 in the ace’t, and we find on 
investigation that it is a difference between exp. and fr’t in 
goods which you ordered sent by exp. 

Ours to you of July 12th, stated very plainly that we could 

2943 not allow that charge. We desire that you remit the amount, 
cancelling the charge against us on your books, as we are not 
willing to allow the charge. 

Yours Truly, : 
H. BROS. 
WEsT. 


eae eed cea tease ann 
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EXHIBIT THOMPSON W.W.W. 


PHILADELPHIA, 11-29-1881. 
Mess. N. D. THompson & Co., 
St. Louis, Mo. 


GENTs :—We have your favor of the 23rd, in which you 2944 


say that you have not rec’d the 20 A. and 10 Stanly Lea. 


billed Sept. lst. They were sent by the Union Line, 9-1, 


for which we have shipping bill on file. We have ordered 
the goods traced and will hear from the tracer in a few days. 


Yours Truly, 
H. BROS. 
WEst. 


EXHIBIT THOMPSON X. X. X. 


Str. Louts, Jan. 20, 1881. 
Mess. Huspparp Bros., 


GENT’N:—Your favor of the 18th inst. received. We 
think when an order has been cancelled it is no longer an 
order, hence, when we spoke of ‘‘ ordercomplete’’ on 14th, 
we did not mean to include orders once sent and afterwards 
cancelled, but we did mean orders that were orders, orders 
that stood for something, orders that were really in exis- 
tence. 


We have your bill of the 17th, and thank you for prompt 


shipment. Hope soon to receive bill for the remainder of 
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last week’s orders, viz.: 10 A. Bibles 60 clo., Stock Book 2946 


& 10 Stock Bk. Pros., together with bills of lading for 
said shipment, and that of 17th inst. We then expect to 
render settlement promptly as per ours of the 14th. Pay- 
ment of Nov. bills was anticipated several weeks, which is 
all the commentary we need make on your complaint of 


tardy settlement. | 
Yours Respectfully, 

N. D. THOMPSON &CO. 
E. H. 
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EXHIBIT THOMPSON Y. Y. Y. 
Sr. Louis, Feb. 16, 1881. 


Mess. Huspsarp Bros., 

Gents :—Order enclosed is in addition to following, for 
which we have received no bills, but all of which we hope 
are on the way, as we need them, viz: — 

9-5—60 Lea. Stock Bk. 
2—~9-30-2 Bible 
30—50 66 
30 Pros. 66 


9-10-20 Stock Bk. Pros. 


pay"If not already shipped, please ship with to-day’s order the pkg. 
from Watts Co., and oblige. . 

We enclose bill for two unsalable Steck Bk., the binding 
being simply disgraceful and front lid tern off. They are 
held subject to your order. 

Yours Respectfully, 
N. D. THOMPSON & CO. 


KXHIBIT THOMPSON Z. Z. Z. 


St. Louis, April 2, 1881. 
N. D. THomeson & Co., Publishers, 
No. 520-522-524 Pine St. 
HvusBBaArD Bros., 

GENTs :—Several of your recent letters have demanded 
by virtue of their contents, reply from me personally, and 
I have delayed writing longer than was my design. I spend 
very few hours in the office per day, and then do little labor. 
Have, therefore, not been able to do all the personal work I 
would like to do. I notice in one of your letters the sug- 
gestion that, in your belief, I have personal objections to 
using your books, and that I have made up my mind not to 
do so. I write now especially to disabuse your mind of such 
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belief or feeling. I have no personal prejudice, whatever, 
that would influence me against taking and thoroughly push- 
ing anyof your works. On the other hand, I would strain a 
point to handle your publications. When I refuse it is sim- 
ply because they don’t commend themselves to my judg- 
ment as profitable books for this field, or that my arrange- 
ments are such as to preclude my doing you justice in run- 
ning them. Please set me right in your mind on these 


points. I will next week give answer, concerning the new 2951 
books of which you have sent Pros. 

Have had a most excellent run of business during fall and 
winter, and but for my sickness it would have been more 
than ordinarily profitable. As it is, the season has been and 
is good. 

[ willcome East when Iecan. But don’t expect me soon. 

I would not dare to undertake a long trip for several months 
yet. That hole in my side penetrating to the interior of the 
bowel that kept me on my back for over three months must 

not be subjected to another opening if I can he/pit. I now 290 
feel well, have good appetite and digestion; good sleep and 
flesh beyond my former weight by full ten (10) pounds, yet 
Iam bound to still exercise unusual care for a good while to 
come. Don’t expect my coming at any definite time. 

Very Truly Yours, 
" N. D. THOMPSON. 


EXHIBIT THOMPSON A. B. 


Str. Louts, April 15, 1881. 
Mess. Hupparp Bros., 

GENTs :—Your favors of recent dates received. In offer- 9953 
ing to throw open this field to you on Stock Book we 
thought we were doing you a most disinterested favor. That 
you construe it differently is a matter of unusual surprise. 
That you should threaten to withhold stock as a punishment: 
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for this act of generosity rather takes us back. The only 
thing left for us to say is that we don’t give up territory. 
Hands off. But as the agreement to pay for applications was 
based on our getting books at 10 per cent above cost of man- 
ufacture we will decline to pay for further applications till 
this part of the agreement is met on your part. We donot 
wish to be governed by the most offensive and objectionable 
part of the stipulations while that of material benefit to us 
is ignored. You cannot forget that we always refused to 
enter into any agreement obligating ourselves to pay for 
applications when running a book simply as a general agent. 
We did intend to make the Stock Book our leading book and 
to use tt asa means of aspecial system of work that would 
have been profitable. The book is susceptible of it, fully. 
There is no question about it. We were, however, deterred 


from this sort of effort on it, or any effort as to that, by your 


letter of last July threatening to withhold stock, refusing to 
even read a carefully written and candid agreement which 
was a faithful embodiment of our understanding and espe- 
cially designed to satisfy you and to allay all trouble or inter- 
ruption in our future business connection. And that letter 
that was so bitterly characterized was not intended to be un- 
complimentary, much less an insult. I mention all this to 
point the fact that after such manifestation of feeling and 
unfriendliness, and such a threat, we did not deem it safe to 
risk our interests so wholly into your hands as to depend so en- 
tirely on that book. I don’t name these facts to bring up 
old issues or old feeling. Iam tired enough of them. But, 
aside from my sickness, I have here given you the cause of 
no more active push. Vhe responsibility does not rest on my 
shoulders. But let us not discuss these matters. I certainly 
suppose@ that my offer to give you the privilege of this field 
in addition to what I would sell was a personal favor and 
would be so considered. As it is not, I have but to suggest 
that you.keep hands off till I feel justified in seeing you. 
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But I will not pay 50 cents for such a worthless class of /et- 
ters as you are sending us. The advertising I did on that 
book paid me well, and the applicants were first-class. The 
most of those we have been getting from you are utterly 
worthless on their face, and are not worth the postage neces- 
sary in writing to them. I would like to know the class of 
mediums that calls them forth, that I might forever avoid 
the list in running my business. It has had no parallel in 
my experience. My advertising on that book called out an 
exceptionally intelligent class of ugents and applicants. 

It is hardly necessary to say that I do not aim to be se- 
vere in this, and much less to manifest ill feeling. They are 
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unsatisfactory facts put as agreeably as I know how to do. | 


We will talk them up when I see you. 
Very Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON A. C. 


St. Louris, March 30, 1880. 
Mr. Hupsarp, 

Dear Str:—I conclude to seud Pros. by Ad. X as the 
surest method of reaching you to-morrow. It goes pre- 
paid. No letter for you to-day ; will forward to Philadel- 
phia if anything comes. Four good reports on Stock Book 
this morning. Theaverage is 4 per day, anda small major- 
ity is for leather. The Pros. pleases Agents wonderfully, 
and it is a strong point in its interest. 

Yours Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON A. D., 


is a copy of the Manning book furnished by N. D. Thomp- 
son to A. H. Baker, which will be produced at the trial un- 


der the stipulation. 
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EXHIBIT THOMPSON A. E. 


A CARD. 


The facts relative to an infringement of our copyright by 
N. D. Thompson & Co., in the issue of another Stock Book 
in imitation of ‘‘Manning’s Stock Book,’’ and to our pro- 
cedure against them for infringement of copyright, are in 
brief as follows: 

Hubbard Bros., inthe year 1880, bought of N. D. Thomp- 
son & Co. the stereotype plates and copyright, originals of 
illustrations, and stamps for binding ‘*Manning’s Illustrated 
Stock Doctor and Live Stock Encyclopedia.’” N.D. Thomp- 
son & Co. entered into a contract at the same time with 
Hubbard Bros. to vigorously push the sale of Hubbard 
Bros.’ subscription publications, and theirs exclusively, for 
the period of two years. In consideration of this contract 
Hubbard Bros. were to grant to N. D. Thompson & Co. the 
exclusive sale of their publications, including the ‘*Man- 
ning’s Stock Book,’’ within certain specified territory, and to 
supply the **Stock Book’’ at an extra low wholesale price. 

Soon after making this agreement, N. D. Thompson & 
Co. bought up the publications of Bryan & Co., of St. Louis 
and pushed those publications vigorously, in direct violation 
of their contract. 

They also prepared and published another Stock Book, so 
like ‘*Manning’s Stock Book’’ as to be not only in intent, 
but in fact, an infringement of its copyright. Hubbard 
Bros. therefore proceeded against N. D. Thompson & Co. 
in a suit to recover damages for such infringement and to 
restrain the publication of the piratical book. A motion 
was made for a preliminary injunction. On the hearing of 
that motion the Court ordered that N. D. Thompson & Co. 
should give bonds to preserve an accurate account of all 
sales heretofore made, and to keep accounts of all that may 
hereafter be made up to the time of final hearing, when, if 
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the facts in the case are established as charged in the bill, 
they will be required to account for all damage sustained by 
Hubbard Bros., and will be enjoined from publishing the 
fnfringing book. 

This is to inform all parties interested, that in dealing in 2964 
the said piratical publication they take all the risks connected 
with it, under the provisions of the Copyright laws. 


HUBBARD BROS. 


EXHIBIT THOMPSON A. F. 


Established 1868. State P. O. Address in every letter. 
HUBBARD BROTHERS, 
PUBLISHERS, , 


Northeast Corner Fourth & Market Sts. 
Home Hovse: 
PHILADELPHIA, Pa. 2965 
( New York. 
_ Boston. 
Braxcues: / CINCINNATI. 
Pink "| St. Lotts. 
| CHICAGO. 
/ Kansas Ciry. 
St. Louis, May 22, 1883. 
Mr. Wm. Crayton, 
Shoal Creek Station, Ills. 

Dear Sir :—We learn that you are engaged in canvassing 99¢¢ 
for Stock Book published by N. D. Thompson. We write 
this to inform you that said book is an infringement of 
Manning’s Stock Book published by us, and that we have a 
suit now pending against Thompson, the result of which we 
do not fear in the least. We desire to give you fair warn- 
ing that you are laying yourself as much liable for damages 
in handling this book as Thompson is in publishing it. It 
is our custom to warn ail whom we know are engaged for it, 


and at the same time give an opportunity to changing to the 
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legitimate book, without pecuniary loss. If you handle our 
book in place of the infringement we make special discount, 
furnishing the books at 50 per cent. off retail price. And 
where the orders for the other book are filled with ours, wé 
furnish them at T.’s price. We send our Prospectus in ex- 
change for his. Several agents whom we could name have 
availed themselves of this opportunity of exchanging for an 
honorable and legitimate book, and avoiding the chances of 
a suit for damages. 
Will you write us? 
Yours Truly, 


HUBBARD BROS. 


EXHIBIT THOMPSON A. G. 


HUBBARD BROTHERS, 
PUBLISHERS OF 
SUBSCRIPTION BOOKS & FAMILY BIBLES. 
Home Office, 723 Chestnut St., Philadelphia. 


St. Louts, 7-3-1883. 
Mr. W. H. Crayton, 
Breese, Ill., 

Dear Srr:—Your esteemed favor of the 2nd is ree’d. 
In reply, permit us to say you probably don’t expect the list 
you ask for, and hence we do not send it. Let us say, 
however, in this connection, that we have found several 
men, who, upon a statement of the facts, gave up Thomp- 
son’s work and took ours. Of course there are men at work 
for him who are, as he seems to be, utterly devoid of the 
principles that we look for, as a part of the make-up of 
honest men. They care not what the circumstances of 
business are, so that they can make money, it don’t matter 
at whose expense. Any man with the common instincts 
of fairness and square dealing, would not do as Thompson 
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seems to have done in the matter. Still we can afford it 
better than he can. A man who will write a letter he is 
ashamed to sign his own name to, is pretty far gone, mor- 
ally. Of course we don’t say what you shall du in the muat- 
ter, we only give you the facts and leave it to you to decide 
in your own mind what is fair in the premises. Things 
change about in a life time a good deal, and while you may 
not care to-day, the time will come to you when you will 
wish you had. The same is true of Thompson. If he ex- 
pects to build up a name and a business, he'll find when its 
too late, perhaps, that character is an important element in 
both. A man may give more for a dollar than its worth. 
Yours Truly, 


HUBBARD BROS. 


EXHIBIT THOMPSON A. H. 
HUBBARD BROTHERS, 


PUBLISHERS OF 
SUBSCRIPTION BOOKS & FAMILY BIBLES. 
Home Office, 723 Chestnut St., Philadelphia. 


Kansas City, Jan. 31st, 1883. 
A. J. McCann, Esq., 
Hutchinson, Kas. 

Dear Srr:—Yours of 27th duly to hand. We do not 
handle Periam & Baker’s Stock Book. We publish the 
Manning, and if you would like to handle it, we say all 
right. We shall be glad to furnish it to you on the same 
terms you get on the P. & B. book. We will exchange 5 
Pros. books for the 5 vou have, and will assign you all the 
territory you want. We will give you several counties if 
you wish, and you can then organize and work a larger 
corps of men. You are the kind of agents we like to 
secure, and we promise you first-class treatment if you en- 
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Receipts on Hubbard’s S7b/e 1879-1880 and 1881 in cor- 
responding months: 


S84 


EXHIBIT THOMPSON A. K. 


1879. 1880. 1881. 
Jan. $¢ 99 55 $ 243 49 $ 764 52 
Feb. 147 05 410 78 699 O8 
Mar. 183 00 545 36 762 75 
Apr. 137 75 276 01 746 90 
May 163 20 274 96 707 21 
2981 June 106 20 242 67 832 54 
July 145 40 433 90 902 40 
Aug. 186 60 218 46 1,021 44 
Sept. 537 80 669 39 1,273 72 
Oct. 399 21 977 98 1,435 04 
Nov. 776 10 809 20 1,473 25 
Dec. 992 00 1,369 85 1,966 43 
3.473 86 6,472 O5 12,585 28 
EXHIBIT THOMPSON A. L. 
Receipts on Hubbard’s Books on which push was being 
2982 made in 1879 and 1880-—Corresponding Months : 
1879. 1880. 
Jan. $ 554 15 $ 492 63 
Feb. 551 36 723 38 
Mar. 388 25 631 28 
Apr. 341 25 389 31 
May 387 50 423 56 
June 245 00 349 13 
July 239 80 569 40 
Aug. 318 85 222 76 
2983 Sept. 935 15 702 O1 
Oct. 704 14 1,030 67 
Nov. 1,166 79 856 35 
1,149 81 1,470 30 


Dec. 


6,982 05 7,860 78 
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EXHIBIT THOMPSON A. M. 


Agents bound Prospectus for Stock Book sold from Fed. 
21st to May Ist, 1880: 


| i9 992 
Feb. 2ist,—10 ‘(March Ist,—1 April 2nd,—4 
‘“ 938rdi— 1 | * =2Qnd,—s < 3rd,—2- | 2984 
‘¢ 24th,— 5 ba 3rd,—7 ‘s 6Sth,4 
‘¢ 26th,— 1 | ‘“ 4th,—2 ‘+ 6th,—4 
‘ss 28th— 2 | ‘© dSth,—l cs 6Uth,—3 
19 | ‘** 6th,—l1 ‘¢ 8th,—3 
‘+ 8th,—3 ‘ 9th,—1 
‘< 9th,—2 ‘+ 12th,—5 
‘s 10th,-16 ‘+ 13th,—2 
‘¢ 11th,—5 ‘¢ 14th,—1 
‘¢ 12th,—7 ‘¢ 15th,—-2 
| * 13th,—1 ‘¢ 16th,—1 29R5 
‘© 15th,—2 ‘¢s 17th,—l1 
| ** 16th,—3 ‘+ 19th,—2 
| © 17th,—4 ‘+ 20th,—1 
| <¢¢ 19th,—3 ‘¢ 2ist,—l 
| 90th.) ‘6 22nd,-55 53 H 
‘“ 23rd,—1 ‘¢ 23rd,—3 
‘¢ 24th,—4 ‘s 24th,—2 
‘s 29th,—2 ‘* 26th,—81 81 
‘© 26th,—3 ‘¢ 27th,—4 
‘© 27th,—1 ‘s 98th,—1 2986 
+s 29th,—-2 ‘¢ 29th,—1 
‘¢ 30th,—2 
ss 3lst,—2 
92 - Total 276 


EXHIBIT THOMPSON A. N. 


Confidential terms toagents for selling the American Far- 
mer’s Pictorial Cyclopedia of Live-Stock and Complete Stock 
Doctor, including horses, cattle, swine, sheep and poultry. 


Se ee ee ee 


Also departments on dogs and bees. 
With all the facts concerning Breeds, Breeding, Breaking, 2987 


i 
| 
3 
: 
: 
: 
: 


= 
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Training, Sheltering, Buying, Selling, Profitable Use and 
General Care. 

The diseases to which they are subject:—The Cause of 
Each,—How to know it, and What to do. 

Given in simple language, free from technicalities, and 
with directions that are easily understood, easily applied, 
and remedies that are within the reach of the people. By 
Hon. Jonathan Periam, Editor American Encyclopedia of 
Agriculture ; Editor ‘‘Prairie Farmer ;’’ Member Illinois 
Department of Agriculture ; First Recording Secretary and 
Superintendent of Agriculture Illinois Industrial University ; 
Life Member American Pomological Society ; Author ‘*His- 
tory Farmers’ Movement ;’’ ‘‘Lessons for Life,’’ ete, etc., 
and A. H. Baker, V. 8., Veterinary Editor ‘*American 
Field ;*’ Veterinary Surgeon [llinois Humane Society ; Med- 
alist of the Montreal Veterinary College; Member of the 
Montreal Veterinary Medical Association, etc. 

Dear Srr:—We send you herewith illustrated circulars 
fully describing and giving prices of our important new 
work on Live Stock, to which we will ask your thoughtful 
attention. 

You will recognize in it at once the requisite of great suc- 
cess and of large profits to the agent. 

It is of interest to every family who has a horse, cow, 
hog, sheep, chicken or dog. 

It is of positive pecuniary value to all, and it covers its 
ground thoroughly. _ 

You can urge it as an investment (not as a luxury, but a 
necessity ), that will bring a rich pecuniary return. 

In considering the matter of entering upon the canvass 
for this remarkable book, you cannot fail to see at once the 
incomparable advantages which it offers for steady, every 
day, profitable work, vear in and year out. 


It combines elements of popularity and an immense sale. 


which have never been equaled in the book trade. 


SR7 


It is more profusely and expensively illustrated than any 
similar work ever published. | 


Its authors are known from the Atlantic to the Pacific 
yceans and are recognized authority on the subjects on which 
they write. 2091 

Canvassing for it is not like soliciting for ordinary books, 
or general literature, that are a sort of luxury that people 
can do without. They will buy this book not only as a mat- 
ter of interest but as a business investment. And you can 
thus approach them. You can at once impress them that to 
buy itis economy. It will not only result in money saved, 
but in the possession of a convenient and practical knowl- 
edge that will be of vast moment and value to them in all 
the future. 


The book will make more money for the agent and make 2992 
it easier than any work issued for the past ten vears. 


Every intelligent farmer and owner of stock of any kind 
will desire and will possess it, and securing the patronage of 
the influential classes will ensure that of all others. 


Remember, we have a system of canvassing in which w 
thoroughly instruct our agents. It is practical gnd profit- 
able, easily learned and adopted by any agent of average 
capacity. We teach him how to sell the book, and if he 
operates according to our plan, we guarantee success. 

Upon your assurance that you will thoroughly canvass the 9993 
field assigned to you we agree to furnish the books on the 
most liberal terms. 


As announced in general circular herewith sent, the work 
will contain about 1200 Imperial Octavo pages, and nearly 
700 illustrations, printed on heavy toned paper, bound in 
the most handsome and substantial manner, and sold on the 


following 


2994 


2999 


2996 


2997 
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TERMS TO AGENTS: 


PRICE TO PRICE TO AGENT’S 
SUBSCRIBERS. AGENTS. PROFIT. 
Super-Extra Eng. Cloth, Beveled 
Boards, Black, Red and Gold, 
Sides and Back, , - - $5.00 $3.00 $2.00 
In Gray Leather, (Library Style,) 
Marbled Edges, : . - 6.00 3.60 2.40 


Giving the agent, as you see, 40 per cent. discount, or 662 
per cent. profit on the money he invests. Thus, while we 
make the price to subscribers low, we at the same time make 
the discount to you large. 


THE OUTFIT. 


A very handsome Prospectus Book, containing over 200 
pages of the complete book, 300 illustrations, including six 
superb Chromo-Lithographs, and Dr. Brandt’s wonderful 
charts for accurately telling the ages of horses and cattle, 
also showing quality of paper and size of type, both styles 
of binding, and giving a perfect idea of the complete work, 
with conditions of subscription, and blanks for subscriber’s 
names, &c., will be sent pre-paid, on receipt of $1.50. Cir- 


culars and all needed information for prosecuting the busi- 
ness succegsfully, will be inclosed.. 7 
With every outfit we send ourremarkable book of instruc- 
tions, entitled : 
‘*SUCCESS IN CANVASSING,’ 


which poiuts out every step in a successful canvass so ex- 
plicitly and clearly, that the agent has only to follow its direc- 
tions to make moncy. 

It is a positive guarantee of success. 

Notice, we do not leave our agents to fight the battle alone, 
and on such information as they can pick up, but we help 
them in every step. 

We make no charge for boxing or cartage. When books 


are to be sent C. O. D., one-fifth, or 20 per cent. must ac- 
company the order, as a guarantee that they will be taken. 

Send money by Bank Draft or P. O. Order, if possible. 
Where neither can be had, send by registered letter. 

‘Our New Plan’’ of sending goods (to secure cheap trans- 
portation) saves some agents hundreds of dollars every 
year. 

We furnish no outfits free, for the book is so cheap, and 
discount so large, we cannot afford it. Then, as a rule, an 2998 
Agent never amounts to anything who has an outfit given 
him, and such we do not want. 

We muke it a point to send the very best outfits that can 
he made, believing that a man can do more and better work 
with good tools than with poor ones. This we think is one 
cause of the great success of our agents. 

We make it a further point to teach our agents how to 


, sell the book, and can insure success and paying results, if 
they drill for the work, according to our instructions, be- 

fore commencing the canvass. 2999 | 

TERRITORY. 


In this we send youa Territory blank (Form 99.) Name 
in it from one to three townships, as your first, second and 
third choice, and return if to us with your money enclosed 
for the Outfit. We will at once assign you your field, and 
forward the outfit, so that there will be no delay. 

Always give your address in full—Post Office, County and 
State—to save time and insure accuracy on our part. 

We make it a point to fill orders promptly, so that our 
agents may not be kept waiting on expense. Your interests 3000 
are ours, and when we strive to promote yours we are best 


serving our own. 
Hoping for your order for outfit by return mail, we re- 
mein, Very Respectfally Yours, 
D. L. SULLIVAN & CO., 
N. E. Cor. 9th and Main Sts., Kansas City, Mo, 


3001 


a002 


3003 
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EXHIBIT THOMPSON A. O. 


Agents take our Stock Book. See reasons why, below. 
‘‘What Webster’s dictionary is to the general reader this 
Stock Book is to every farmer and stock owner.’’ Special 
to canvassing agents! If you want a book that is practical, 
attractive, reliable, new, and that will sell to a larger num- 
ber in a given township than any book published, and prove 
more satisfactory to both purchaser and agent, take our 
new American Farmer’s Pictorial Cyclopedia of Life Stock 
und Complete Stock Doctor, embracing horses, cattle, sheep, 
swine, poultry, bees and dogs. By Hon. Jonathan Periam, 
Editor-in-Chief of the ‘‘Prairie Farmer,’ and Dr. A. H. 
Baker, the distinguished veterinary surgeon and writer. It 
covers every subject pertaining to stock of the farm in health 
and disease, and meets a positive want felt by every far- 
mer and stock owner. With its 720 superb, practical illus- 
trations, its 6 beautiful chromo-lithographs, 6 colors each, 
its strinkingly valuable illustrated folding charts, on bond 
»aper, for accurately telling the ages of horses and cattle at 
any period, it is easy to demonstrate its value, and to sell it. 
It sells rapidly, because with it you meet perfectly a positive 
need of the people. 

Agents, it is a grand chance for you to make money hon- 
orably, constantly, rapidly. It is entirely new. There 
is not another like it in existence. No competition! There 
is no book approaching the plan or value of this in the hands 
of thé public. It is one of the cheapest books ever pub- 
lished. If the price should be fixed in accordance with the 
value of the contents, this book ought to sell for $20 to $30 
per copy. A million copies are positively necded ! 

Criticisms :—‘‘It will fill a long felt want in the farm li- 
brary. I can recommend it with confidence to farmers and 
stock breeders everywhere.’’—J. J. Woodman, Master Na- 


3004 tional Grange, Patrons of Husbandry. 
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‘‘Far superior to any book of the kind yet published. It 
ad will prove an invaluable work to stock raisers, farmers and 


horsemen.’’—M. H. McKillip, M. D., V. 5., Chicago, Ill. 


sf ‘‘It isa whole and valuable library in itself.’’— Western 
Y Agriculturist, Quincy, Ill. 


‘It should be in the hands of every stock owner. I heart- 
ily recommend it as the best work of the kind Z have ever 
seen.’’—Prof. M. C. Baker, V. S., Lecturer and Demon- 
strator of Anatomy, Montreal Veterinary College. 


‘It is a large book, yet every page is filled with golden 3005 
**s information. It is a book every farmer should have.’’— 
Dakota Farmer, Yankton, Dakota. 
y ‘‘The fullest and most explicit, concise and praetical work 
on Live-Stock ever offered to the public.’’—St. Louis Live- 
Stock Journal. 


“hy 


‘‘T consider it of the greatest value to stock owners and 
breeders, especially as a veterinary adviser, as-well as a book 
of reference.’’—C. C. Lyford, M. D., V. S., Professor 
Northwestern Veterinary College, Minneapolis, Minn. 


‘‘The most practical work of its kind ever laid before the 3006 
American public.’’—Journal of Agriculture, St. Louis, Mo. 

‘‘The plan of the book is admirable, and worked out with 
great skill.."— Prairie Farmer, Chicago, Il. 

‘sThe most comprehensive and valuable book for ordinary 
farm use ever published.’’—J/owa Homestead, Des Moines, Ia. 


Wuat ouR CANVASSING AGENTS say :—‘*I arrived here and 
commenced work Thursday noon, and at5 p. M., Friday, 14 
davs, had 15 good subscriptions—13 of them for leather 
style.”"—J. A. Alexander, Des Moines Co., Iowa. 


“T have been out a short time with my new Prospectus 3007 


with good success—have taken 7 good subscriptions per 
‘ a 


day.”*’—J. A. McCune, Woodford Co., Il. 


1056 
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‘‘In three and a half days I sold $76 worth of books. 


Everybody wants the new Stock Book, and I anticipate con- \ 
tinued good results.’’—J. B. Barnett, Des Moines Co., Ia. ' 


‘‘The Stock Book outfit received, and the cqnvass is pro- 
gressing grandly. The book sells to almost every farmer.’ Y 


—J. M. Alexander, Cooke Co., Tex. 


‘‘In one day I sold 9 Stock Books. I am enthusiastic over ¥ 
3008 the Book and my prospects with it.”’—S. W. Hall, McLean 
Co., Ill. , 
} 


»‘*My profits this week are $83.50. I shall make this my 
exclusive business.’’—W. P. DeWalt, Westmoreland Co., Pa. 
‘‘Tam averaging 6 orders per day; 31 orders last week. 
All are greatly pleased with this grand work.’’—John A. vv 
Bean, Crawford Co., Ark. 
‘‘So far I have averaged over 6 orders a day. Have yet 
to hear the first objection to the book. It is a success.’’— ? 
W. T. Smith, Huntington Co., Ind. ' 
3009 ‘**I have sold 85 Stock Books in 163 day’s canvassing. Will 
send for 108 copies soon.’’—Henry Stewart, Whiteside Co., 
Ills. > 
Contains 1,156 imperial octavo pages, with two invalu- 
able charts, illustrating the ages of horses and cattle, and 


over 720 engravings, author’s portraits, and 6 colored plates. 
It is sold through canvassing agents only, at the following 
very low prices: Bound in extra English cloth, beveled 
boards, ink, red, and gold side and back, $4.75. Bound in 
leather, library style, marbled edges, $5.75. 
3010 At the above prices, it is far the cheapest Stock Book ever 
sold in this country. Agents wanted. Exclusive territorv. 
Confidential terms, etc., sent on application. Address, 


N. D. THOMPSON & CO., Publishers, 


St. Louis. Mo. 


“ey 
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EXHIBIT THOMPSON A. P. 
N.W. AYER & SON, 


NEWSPAPER ADVERTISING AGENTS, 
Philadelphia. 


Times Building Chestnut and Eighth streets, 800, 802, 804 
Chestnut street, 102, 104, 106, 108 South Eighth street. 3011 


) Feb. 14, 1881. 
Mr. N. D. THompson, 
St. Louis, Mo. 

My Dear Sitr:—I am glad to have your esteemed favor 
of Feb. 9th, and to hear that your prospects and permanent 
recovery ure so promising. It is certainly very gratifying 
that your business has been so prosperous under such adverse 
circumstances. 

I trust you may not be disappointed in health or prospects 
in the coming year, and that fortune may continue to favor 3012 
you in the future as it has in the past. : 

It will be very gratifying to me to see you whenever you can 
make it convenient to visit in this direction. It is my hope 
that the business relations heretofore existing between our 
respective firms may be continued and increased to our 
mutual profit. | 

Again wishing you a speedy recovery, I am, 
Very Truly Yours, 


Dictated. F.W.AYER. 3013 
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IN THE 


CIRCUIT COURT OF THE UNITED STATES. 


EIGHTH CIRCUIT. ' 
EASTERN DISTRICT OF MISSOURI. Vv 
IN EQUITY. e 
ALFRED H. HUBBARD : 

NATHAN D, THOMPSON, 
' September Term, 1882. 

AND — 
: No. 2089. “ 
NATHAN D, THOMPSON @ 
ALFRED H. HUBBARD \ 


It is hereby stipulated ana agreed: Mr. James Holland, 
Special Commissioner in this case, having died without an- 
nexing his certificate to the testimony of witnesses examined 
before him, that all such testimony taken before said Com- 
missioner shall be filed and used in evidence as if properly 
certified by him, and the certificate of said Commissioner 
is hereby waived. a 
5. M. BRECKINRIDGE, 


For Complainant in Original, and 
for Respondent in Cross- Bill. 


JAMES P. KERR, 


Solicitor Respondent in Original. and 
Complainant in Cross-Bill. 


1093 & 1094 Stipulation as to Record. Filed November 18th, 


1885. 
y In the Circuit Court of the United States for the Eastern Dis- 
‘ trict of Missouri. September Term, 1885. In Equity. 
ww ALFRED H. Hupparp, Complainant, ) 
Ww vs. 
NATHAN D. Toompson, Defendant, 

and - No. 2089. 
v” | NATHAN D. THompson 

vs. Cross-Bill. 

ALFRED H. HuBBARD. 


Now pending on appeal to the Supreme Court of the United 
States. 


It is stipulated by and between the couusel for the parties 
\"” complainant and defendant in the above-entitled cause in 
the original cause, as well as the issues raised upon the cross- 
bill and the answer thereto, that the printed book of plead- 
SS sings and testimony, together with all stipulations, files, and 
entries made before and since the submission of the case on 
bill and cross-bill and not included in said printed book, 
shall be taken to be the record in the case, and shall be so 
| certified by the clerk. 
¥ It is further stipulated that if any typographical errors or 
omissions are detected and shown by counsel before argu- 
ment in the Supreme Court of the United States, they may, 
upon due notice, be corrected. 

It is further stipulated that photographed copies of the 
original pencil memoranda, Exhibit A of complainant’s bill 
and Exhibit A of defendant’s cross-bill, shall be provided 

by the parties, respectively, and shall be at- 

095 & 1096 tached to the printed book herein, agreed to 
be made the record in the case, and that the 

d original papers written in pencil shall be produced by 
parties, respectively, and may be used on the argument 


896 


of the case in the Supreme Court of the United States as if 
part of the record, and that the original manuscript of the : 
Thompson book, marked MSS. of Thompson Book, Vols. 1-8, | 
inclusive, and the printed volumes made exhibits in the tes- 
timony, but not included in the above-mentioned printed bad 
book of pleadings and testimony, shall be produced by the 


parties, respectively, and may be used on the argument in a 
the Supreme Court of the United States as if part of the Ww 
record. 
This stipulation signed this 17th day of November, A. D. < 
1885. 
J. R. SYPHER, 
By 8S. M. BRECKINRIDGE, 
S. M. BRECKINRIDGE, 
Solicitors for Complainant. J 
JAMES P. KERR, 
Of Counsel for N. D. Thompson. U 
1097 & 1098 And afterwards, to wit, on the 7th day of F 
December, A. D. 1885, the following stipula- | 
tion was filed in said cause, to wit: : ~ 
In the Circuit Court of the United States for the Eastern ¥ 
District of Missouri. | 
ALFRED H. Hupparp, Complainant, ) Ty 
vs. | 
NATHAN D. THompson, Respondent, 2 ' 
and - No. 2089. 


NatHAN D. 'THompson, Complainant in Cross-Bill, 


v8. 
ALFRED H. Hupparp, Respondent in Cross-Bill. 


Now pending on appeal—perfected during the September 
_ term, 1885, of said above-named court—to the Supreme 
Court of the United States. 


It is stipulated in the above-entitled cause that the af 
davits therein filed by the parties complainant and respor 
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ent on the application fer preliminary injunction, not being 

\ a necessary part thereof, may be omitted from the record, 

and the record shall be regarded as complete without them. 
St. Louis, Dec’r 7th, 1885. : 


ae J. R. SYPHER & 
am S. M. BRECKINRIDGE, 

| Solicitors for Complainant, A. H. Hubbard. 
w JAS. P. KERR, 


Of Counsel for Resp’d’t in Orig. & Comp’t in Oross-Bill. 


Here follows Fac-Simile Copy of Exhibit A, Original Bill. 
Filed under stipulation on page 1093, marked pp. 1099 and 
% 1100. 


Here follows Fac-Simile Copy of Exhibit A, Cross-Bill. 


¥ 
Filed under stipulation on page 1098, marked 1105 and 
<l 1106. 
P 1110 And afterwards, to wit, on the 6th day of February, 
pat A. D. 1886, the following further proceedings were 
‘ had in said cause, to wit: 
bl ‘ 
ALFRED H. Hupparp, Complainant, ) 
vs. > 2089. 
NaTHAN D. THompson, Defendant. 
, Now comes Nathan D. Thompson, complainant in the 


cross-bill herein, and prays a cross-appeal to the Supreme 
Court of the United States; and thereupon it is ordered that 
an appeal be allowed said Thompson on giving an appeal 
bond, in the sum of one thousand dollars, to be approved by 
the clerk of this court. 


And afterwards, to wit, on the 10th day of February, A. 
1886, the following further proceedings were had in said 
se, to wit: ) 


898 


ALFRED H. HvupBarp, Complainant, ) 
v8. > 2089. 
NaTtHAN D. THompson, Defendant. j 

Now comes Nathan D. Thompson, complainant in the 
cross-bill herein, and presents his appeal bond on cross-ap- 
peal, in the sum of one thousand dollars; which bond is 
approved and ordered to be filed as part of the record 
herein. 

And thereupon it is ordered that the clerk of this court 
make out and certify to the Supreme Court of the United 
States a transcript of the record and proceedings on said 
cross-bill. 

Said bond is in the words and figures following, to wit: 


1111 Know all men by these presents that we, Nathan 

D. Thompson and John P. Helfenstein, are held and 
firmly bound unto Alfred H. Hubbard in the full and just 
sum of one thonsand dollars, to be paid to the said Alfred 
H. Hubbard, his heirs, executors, administrators, or assigns; 


to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators jointly and 
severally, by these presents. 

Sealed with our seals and dated this 6th day of February,; 
in the year of our Lord one thousand eight hundred and 


eighty-six. 

Whereas lately, at the September term, 1885, of the circuit 
court of the United States for the eastern district of Mis- 
souri, in a suit depending in said court between Alfred H. 
Hubbard, complainant, and Nathan D. Thompson, respond- 
ent, and Nathan D. Thompson, complainant, and Alfred H. 
Hubbard, respondent, a decree was rendered against the said 
Alfred H. Hubbard; and the said Nathan D. Thompson 
having obtained a cross-appeal of the said court to reverse 
the said decree in the aforesaid suit and a citation, directed 
to the said , citing and admonishing — to be an: 
appear at a Supreme Court of the United States to be hold: 
at Washington the second Monday of next: 
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q Now, the condition of the above obligation is such that if 
i the said Nathan D. Thompson shall prosecute said appeal to 
effect and answer all damages and costs if he fail to make 
é, good his plea, then the above obligation to be void; else to 
remain in full force and virtue. 
Sealed and delivered in presence of— 
NATHAN D. THOMPSON. [sEAz.] 
JOHN P. HELFENSTEIN. [sgat.] 


Approved by— 
A. P. SELBY, Clerk. [SEAL. ] 


1112 Uwnirep States or AMERICA, 
88 
Eastern District of Missouri, 


J, A. P. Selby, clerk of the circuit court of the United States 
in and for the eastern district of Missouri, do hereby certify 
the writings hereto attached to be a true transcript of the 
record, exhibits, pleadings, and proceedings had in case No. 
2089, of Alfred H. Hubbard, complainant, against Nathan 
D. Thompson, defendant, and Nathan D. Thompson com- 
plainant, against Alfred H. Hubbard, defendant, on bill & 
cross-bill, as fully as the same remain on file and of record 
in said case in my office. 

In witness whereof I hereunto subscribe my name and 
affix the seal of said court, at office, in the city of St. Louis, 
in said district, this 18th day of February, in the year of 


our Lord eighteen hundred and eightv-six. 
Seal of the United States Circuit Court, \ 
Eastern District of Missouri. 


A. P. SELBY, 
Clerk of said Court, 
By T. L. CRAWFORD, Deputy. 


Endorsed on cover: E. Missouri C. C. U. S. No. 2665. 
Nathan D. Thompson, appellant, vs. Alfred H. Hubbard. 
Filed May 7, 1886. No. 271. Alfred H. Hubbard, appel- 
lant, vs. Nathan D. Thompson. Filed May 21, 1886. 
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STATEMENT OF THE CASE. 


In October, 1879, and subsequently, the parties to this ac- 
tion, N. D. Thompson and A. H. Hubbard, were both pube- 
lishers of books, Thompson in the city of St. Louis, and 
Hubbard in the city of Philadelphia. On October 29th, 
1879, after Thompson had been approached by Hubbard as 
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to the publication of his Stock Book, Thompson addressed 
him indicating his willingness to undertake such a work, 
(Record, page 2337 and following.) In response to Thomp- 
son’s letters, Hubbard, in the early part of March, 1880, 
visited St. Louis with the view of arranging the terms of the 
joint publication of the work. Hubbard reached St. Louis 
on March 27th, 1880, and spent that dayin the examination 
of the work which Thompson had then caused to be edited 
and was publishing. After makinga thorough examination, 
he asked Thompson to submit to him a proposition, which 
Thompson submitted on the 27th day of March, in which he 
proposed to sell the Stock Book plates, including copyright, 
originals of cuts, circular plates and book stamps, for $4,000, 
when the edition then on press was off; and also, the abso- 
lute control of all territory inthe United States and Canada, 
except Missouri, Arkansas, Indian Territory, Louisiana, 
Texas, Mississippi; three southern tiers of counties in Iowa; 
Illinois south of Mendota; Indiana south of Logansport ; 
Kentucky and Tennessee west of the Louisville and Nash- 
ville Railroad; and Alabama west of the Louisville and 
Montgomery R. R. And for all this territory reserved by 
Thompson, Hubbard was to manufacture books for Thomp- 
son in Philadelphia at ten per cent. above the cost of actual 
expense of manufacture. The books published for Thompson 
to have his (Thompson’s) exclusive imprint and copyright 
mark on them. For the plates, stamps, and copyright thus 
to be conveyed, Hubbard was to pay Thompson four thousand 
dollars; one thousand in cash, one thousand in five months, 
one thousand in ten months, and one thousand in fifteen 
months. In making his proposition, Thompson appended a 
proposed obligation that he would not publish any new book 
for two years, in case of the consummation of this contract, 
except Texas History, Almanac and the Tice Aimanac, and 
to take nothing except Hubbard’s books during that time, 
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which he would agree to push vigorously. (Record, p. 
2345 and following.) Hubbard took this proposition and 
left St. Louis that evening for Hot Springs, Arkansas, and 
returned to St. Louis on the morning of March 30th, hav- 
ing, In the meantime, tebegraphed Thompson to meet him at 
the Union Depot in St. Louis on the morning of the 30th 
of March. Hubbard was proceeding directiy to Phila- 
delphia, and he could only remain at the Union Depot about 
an hour for breakfast. When Thompson met him at the 
breakfast table, as requested, Hubbard produced what he 
represented to be duplicate copies of a memorandum con- 
tract, one of which he proposed to be held by ‘Thompson 
and one by himself. (Hubbard’s testimony, page 10 and 
following, first paging. ) 

In the memorandum delivered to Thompson (Record, p. 
2768 and following), he specifies that Thompson agrees to 
sell Hubbard Bros. the plates (one thousand pages) of 
Manning’s Stock Doctor, including copyright, originals of 
cuts, stamps for binding, and circular plates, for four thou- 
sand dollars, and deliver same as soon as first edition then 
printing was off press, well boxed, at the St. Louis Depot, 
free of charge for boxing and drayage. It was further stip- 
ulated that Thompson would agree to pay for books manufac- 
tured from said plates upon his order, with his exclusive im- 
print and copyright mark, and to order not less than five hun- 
dred at a time, and in time to admit of their being bound af- 
ter receipt by Hubbard_Bros. of his order; and Thompson 
was required to pay a net price of ten per cent. in advance of 
the cost of manufacture, including boxing and drayage. 
Thompson was to confine his sales of this book to the States 
of Missouri, Arkansas, Indian Territory, Louisiana, Texas, 
Mississippi, southern Illinois, one-third each of Indiana, 
Kentucky and Tennessee. It was further provided that 
Thompson was to agree, for the period of two years, to pub- 
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lish no books except those he now has in course of publica- 
tion, to-wit: Texas History, Almanac and Tice’s Almanac; 
and to devote his energies largely for the above period to a 
vigorous prosecution of the sale of the publications (books 
and Bibles) of Hubbard Bros., and4o theirs exclusively (in- 
cluding Bibles) aside from his own as named, paying for 
the same within 60 days from date of bills, at the rate of 
65 per cent. off from retail prices, and for all cireulars, 
prospectus books, posters, etc., at cost. It was then pro- 
vided that Hubbard Bros. would agree to purchase, and do 
hereby purchase, the plates of this Stock Book as before 
described, paying for the same as follows, to-wit: $500.00 
on present stock accounts unsettled, and $500.00 in twenty- 
four months; $1,000.00 in 8 months, $1,000.00 in 12 
months and $1,000.00 in 18 months, and Hubbard was to 
supply Thompson all the books he might need in lots of 500, 
with his exclusive imprint and copyright mark,at 10 per cent. 
ndvance on actual cost of manufacture, the cost to include 
boxing and drayage. And Hubbard therein agreed to fur- 
nish his other books and publications, including Bibles, ata 
discount of 65 per cent. off retail prices, granting Thomp- 
son the exclusive right of sale of close books in Missouri, 
(excepting six counties adjacent to Kansas City ), Arkansas, 
Texas, Louisiana, and that part of Kentucky and Tennessee 
west of the Tennessee River, and southern [llinois. It was 
then mutually stipulated in this memorandum that each 
should pay the other $1 per copy for any close or exclusive 
books sold upon the territory of the other, and that all ap- 
plications for agency coming in should be referred to the 
other party, with a charge of 50 cents made for each appli- 
cation so referred. The following stipulation appears in 
this memorandum: ‘It is further agreed that should N. D. 
T. go out of business, or for xsny reason cease to prosecute the 
sale of Manning’s Stock Doctor, etc., then the right of sale 
. ° 
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in his exclusive field shall belong to H. Bros., unless his 
suecessor shall prosecute the sale in like manner.’’ 

It is further provided that **The field on Stock Book to be 
the same as on H. Bros.’ books, except the six counties in 
Missouri, adjacent to Kansas City. Plates to be made col- 
lateral security for payment of notes.’’ 

The memorandum retained by Hubbard (p. 226 and fol- 
lowing, first paging) is in many respects different from the 
memorandum left with Thompson. In this memorandum 
‘Thompson is required to confine his sales to the following 
territory, to-wit: the States of Missouri, Arkansas, Indian 
Territory, Louisiana, Texas, Mississippi, southern Illinois, 
Kentucky and Tennessee west of Tennessee River. Hub- 
bard herein agrees to supply his books and Bibles to 
Thompson for sale at a discount of 65 per cent. from retail 
prices, granting him the exclusive right of sale of close 
books in Missouri (excepting six counties adjacent to 
Kansas City), Arkansas, Texas, Louisisna, that part. of 
Kentucky and Tennessee lying west of the Tennessee river, 
and southern Illinois. While these memoranda differ from 
ach other, they both materially differ from Thompson’s 
proposition of March 27th; Thompson, in his proposition, 
retained Illinois, south of Mendota. In both memoranda, 
Illinois appears as southern Illinois. Indiana, south of 
Logansport, and Kentucky and Tennessee west of the 
Louisville and Nashville R. R. reserved by Thompson in his 
proposition, appear in the memorandum left with Thompson 
as ‘one-third of each Indiana, Kentucky and Tennessee,”’ 
and in the memorandum retained by Hubbard, as ‘‘Ken- 
tucky and ‘Tennessee west of the Tennessee River,’’ 
Alabama west of the Louisville and Montgomery R. R., 
provided for in Thompson’s proposition, does not appear 
in either of the memoranda. The provision requiring 
Thompson to pay boxing and drayage, found in both mem- 
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oranda, does not appear in the proposition. So in re- 
gard to circulars, prospectus books, posters, ete. In the 
memorandum left with Thompson, it is provided that if 
Thompson go out of bus-ness, ‘*then the right of sale in 
his exclusive field shall belong to H. Bros., unless his suc- 
cessor shall prosecute the sale in like manner.’’ In the 
memorandum retained by Hubbard, it is provided that if 
Thompson shall go out of business, or for any reason cease 
to prosecute the sale of the book, ‘then the right of sale 
in his exclusive field shall revert to Hubbard Bros., unless 
his successor shall prosecute the sale in like manner as he 
In the copy retained by Hubbard, the 
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would have done. 
first line provides that Thompson ‘‘agrees to sell, and does 
hereby sell’’ to H. Bros., the entire plates, etc. In the 
memorandum retained by Thonipson, the words ‘‘does 
hereby sell,’’ do not appear at all. The parties both agree 
in their testimony that these memoranda were imperfect, 
and should not constitute a complete contract between them. 
Hubbard agreed to take this paper on to Philadelphia and 
prepare from it the full articles of the contract and send 
the paper back for Thompson tosign. Itis agreed between 
them that no sufficient time elapsed whilst the parties were 
together on the morning of the 30th of March, to prepare 
the details of the contract or to see whether the memoranda 
of the two papers agreed. Hence, on the next day, March 
dlst (Record, p. 2777), Thompson addressed a letter to 
Hubbard in which he used the following words: 

‘DEAR SiR :—There are so many things not covered in 
the brief memorandum of our agreement concerning Stock 
Book, and not settled in our brief breakfast conversation 
Tuesday morning, that I think it best to enumerate some of 
the points that must be embodied in a more definite con- 
tract.’ , 

He then goes on to specify the territory which, under the 


agreement, he was to retain, naming certain counties in 
Illinois and certain parts of lowa,and asking that the clause in 
reference to Indiana, Kentucky and Tennessee be made more 
specitic, it reading in his memorandum, ‘*One-third each 
Indiana, Kentucky and Tennessee.’’ He referred also, in 
this letter, to the matter of dating the notes, so as to deter- 
mine when the two years should begin during which he was 
to sell the other publications of Hubbard. He then closes 
the letter by the following words: 

‘‘T mention these things thus early that they may be em- 
bodied in definite shape in the articles of agreement that 
you will doubtless very soon draw up. I hope these things 
will be definite, well understood and agreeable all around, 
so that we may go to work with no chance of subsequent 
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dissatisfaction.’ 

To this letter Hubbard replied on the 2d of April, taking 
issue with Thompson in reference to the territory reserved 
by him, and in reference to other points referred to in his 
letter. In this letter of response he uses the foilowing ex- 
pressions : : 

‘‘T did not suppose a question could arise as to date of 
notes. Should it not be date of delivery of plates? We 
think so, most surely, same as we would settle any other 
purehase.’’ 

Thereupon, « long correspondence ensued between the 
parties, chiefly in reference to the question of territory in 
which the Stock Book should be sold respectively by them. 
This was apparently finally settled on April 20th, 1880. 
Hubbard thereafter, during the latter part of April and the 
first of May, was constantly pressing Thompson to send on 
the plates, engravings and electros of illustrations for the 
book, and, after getting them, on May 26th, he requested 
Thompson to send a bill specifying all these articles. (Rec- 
ord, p. 2837.) Ina previous letter, dated May 14th, Hub- 


bard had refused to send Thompson the notes due for the 
plates until he could examine them. (Record, p. 2527.) 
Thompson, in the meantime, had become ill, and it was nec- 
essary that he should leave St. Louis for treatment, and he 
requested Hubbard to send the notes on before his depart- 
ure; and Hubbard, in «a letter of May 28th, intimated that 
he might go along, and the notes could be forwarded to him 
at any point he might reach. In this letter he said: 

‘Indeed, we have not vet even received a bill covering 
our purchases. Bill only specified plates, while we pur- 
chased copyright, book stamps, originals of cuts and circu- 
lar plates.’’ 

He said further: 

‘‘T have personally every consideration for your’ health, 
and would not willingly put a straw in the way of your de- 
parture, but with the very sharp practice you resorted to 
regarding territory, after a plan of agreement was signed 
by both of us, vou must not expect me to be so remarkably 
confiding as to sign notes to the amount of $4,000 in settle- 
ment of a bill for only about balf of what we purchased 
actually.* : ‘ a ? , . 

‘©You so strongly assured me that you did not sell because 
of anv financial need, that [ have had no idea that you 
needed to use these notes, and hence have felt no urgency 
tbout the matter.’ 

Finally, the notes were sent, and receipt acknowledged 
by Thompson in a letter dated June 4th,-1880, in which he 
said ; 

‘¢Yours with three notes for $1,000 eneh., and one for 
$500, dated May 15-80, and payable at 8, 12, 18 and 24 
months respectively, six per cent. interest, received. With 
$500 previously allowed, they are payment in full of plates, 
engravings, copyright and all the material that enter into 
the manufacture of the Stock Book. The reservation being 
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that we control certain field, and are to get books at a cer- 
tuin rate above actual cost of manufacture. Also, that we 
are to be given a legal lien on the plates, &.”’ 

After Hubbard had received the receipted bill of Thomp- 
son, specifying the sale of plates, copyright, ete., he con- 
ceived the idea that he would put the Stock Book upon the 
same footing with his other publications, as will be indicated 
by subsequent correspondence. Up to this time he had 
failed to prepare a written contract, in duplicate, to be 
signed by the parties, as agreed on Mareh 30th preced- 
ing. On the 22d of July, 1880, he addresses Thompson 
froma Philadelphia, as follows: 

‘‘We have, ever since you suggested a more perfect 
draft of the agreement between us, been endeavoring to 
get at it, and yet pressing cares have deterred us till it 
run almost into months. 

‘Begging you to accept our apology, we submit the 
draft we have at last completed.’’ (Record, p. 2893. ) 

In this letter of July 22d, Hubbard makes response to 
the request of Thompson for a more perfect draft of 
ngreement, which request was made by Thompson in the 
following clause of his letter of April 5th, more than three 
months previous: 

‘*Better make out a more definite writing on the basis 
here named at once. In the matter of circular plates, I told 
you very distinctly that the matter was not electrotyped. 
Of course, would not assume that expense.”’ 

In this letter of July 22d, Hubbard enclosed the form of 
contract for Thompson’s signature, which will be found on 
Record, at page 234 and following (first paging). This 
memorandum contract is proposed to be dated in June, 
1880, in which Thompson is made to confine his sales of the 
Stock Book to certain territory named therein, and he is 
further made to stipulate, ‘‘in consideration of the aforesaid 
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territory and terms’’ for the period of two years, to pub- 
lish no book or books except those he has now in course of 
publication, to-wit: Texas History, Almanac and Tice’s 
Almanac, and for these two years to devote the greater part 
of his time and energies to the sale of ‘*the aforesaid publi- 
‘ations other than the said Stock Book,’’ and **to sell uo 
book or books published by any other house,’’ and that he 
‘‘would push the sale of said publications by advertising, 
circularizing, etc., with the same vigor and to the same ex- 
tent as the branch offices of the party of the first part 
(Hubbard) at Chicago and Cincinnati, that like sales be 
effected.’’ It is further provided in this memorandum 
that, in case Thompson goes out of business, ‘*then the 
right of sale in his exclusive field shall revert to Hubbard 
Bros.’’ 

On the 2d of August, 1880, Thompson (Record, p. 2491) 
justly criticizes this proposed contract, and shows wherein 
it differs from the original memoranda, and from the plain 
intention of both parties at the time they were made. In 
this letter Thompson enclosed a memorandum contract, in 
which he takes upon himself even more than his original 
proposed obligations. (Record, p. 2477, and following. ) 
He proposed to agree, for the period of two years from the 
time the plates were shipped (May the 15th, 1880), ‘to 
publish no book or books, except those previously published, 
and the three annuals now under contract;’’ and that he 
‘swill not take for sale any books or books from any house, 
except that of Hubbard Bros., from this date, for the said 
period of two years,’’ reserving only the right to fill such 
orders for trade books as may come incidentally, and for 
such other books as he may have pushed under contract 
previous to this agreement here entered into. **And he 
doth further covenant and agree, for the next two yeurs, to 
give his time and energies (as health permits), and that of 
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his employés, largely to the vigorous prosecution of the sale 
of the subscription books of the said Hubbard Brothers— 
keeping in mind the necessity and the requirement of jus- 
tice that the said field be thoroughly developed, recognizing 
the gross injustice of holding territory exclusively and neg- 
lecting thorough work therein.’’ He further agreed to stip- 
ulate that if for any reason be should cease to prosecute the 
sale of the Stock Book, ‘*then the right of sale in his exclu- 
sive field shall belong to Hubbard Brothers, unless his suc- 
cessor shall prosecute the sale in like manner.”’ 

On receipt of this letter and counter-proposition Mr. 
Hubbard replied, under date of Aug. 6th, 1880 ( Record, p. 
2507), as follows: 

‘*T will do no more business with you on the Stock Book 
till there can be a basis duly agreed to and signed, and an 
agreement assuring me of respectful correspondence.’’ 

Thompson replied, under date of August 9th, 1880 ( Rec- 
ord, p. 2585, and following) : 

‘‘I propose to dive square up to the agreement, informal 
as it is, till that refusal is made by overt act. When it is 
done you forfeit my obligation to you. But in the mean- 
time pray tell me what is objectionable in mine. It did not 
occur to me that its acceptance would be a special favor to 
me, but a settlement.’’ | 

To this Hubbard replies, under date of August 12th 
(Record, p. 2588): 

‘‘T am quite agreeable to your view that there is virtually 
no agreement between us. IT desire this to be the last letter 
on the subject.”’ 

And under date of August 28th (Record, p. 2510): ‘You 
state in this letter that you do not ask concessions, and yet 
your request of changes from the original agreement are 
nothing more nor less Aran very important concessions, 
when our interests are considered. For my own part, I feel 
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very indifferent to whether the contract is ever entered into 
now or not. 

‘¢But one thing, that 7f it is made at all, our rights and 
our interests must be considered as of equal importance and 
dignity to your own.”’ 

After this, some correspondence ensued between the par- 
ties in reference to the arbitration of their difficulties by a 
Mr. Ayer, the partner of Hubbard. Finally, Hubbard, 
under date of August 28th (Record, p. 2508), writes to 
Thompson : 

‘‘T see no way how for the settlement of the matter, other 
than for you to come to Phila., or to sign the agreement as 
sent you.”’ 

After this, numerous orders for the Stock Book were made 
by Thompson upon Hubbard Bros., all of which were re- 
fused. Uuder date of Nov. 12th, 1880, Hubbard Bros. say 
in reply: ‘*Allow us to say we cannot, of course, ship these 
books until some definite understanding is arrived at be- 
tween us relative to business of this S. B. We presume, 
had Mr. Thompson been well, this order would not have 
been forwarded, us he is, of course, »ware of the unsettled 
condition of this business between us.’’ 

Again, on the 16th of November (Record, p. 2600), in 
reply to an order for Stock Books and Bibles, he says: 

‘©We expect to ship the Bible orders complete this week 
without fail. " e " P xs 4 
We telegrapb you the only way that we can see to oblige 
you in the matter of the 8. B. pending the adjustment of 
matter.”’ 

The telegram alluded to is as follows, dated Nov. Loth, 
1&80: 

‘¢Pending final adjustment, cannot ship Stock Book, ex- 
cept at sixty-five off, sixty day nof®. Shall we ship?”’ - 

And on the 7th of January, 1881, Hubbard again writes 
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(Record, p. 2867): ‘Your favor of the 5th at hand. In 
reference to S. B., we cannot ship pending settlement of 
the matter between us, except upon the distinct understand- 
ing that the books will be settled for at 65 per cent off, the 
same as the previous lot sent, this, however, to be subject 
to final arrangement of the matter between us.’’ 

On the 14th of the same month, he says: ‘*Your order 
for S. B., we suppose you are aware is awaiting your reply 
to our letter relative to rates.’’ (Record, p. 2877.) Thomp- 
son had agents in the field and had contracted to deliver 
large numbers of the Stock Book, and hence was compelled 
to accept Hubbard’s terms and take the book at, any price 
whatever. (Record, p. 2880.) 

Concerning this, Thompson states (Record, p. 1988): ‘I 
was impressed at that time with his view of the arrangement 
between us, that is, that there was no contract, that he 
might feel justified in withholding stock at any time, and if 
[ depended on the slow process of the courts, that I 
might be rendered liable to my agents in a way that would 
complicate me legally with them in case he should withhold 
his whole stock, as he seemed to feel he had the right to do, 
as well as to regulate the prices to me. I was compelled to 
order in such lots as would meet my obligations to agents, 
and T would have felt compelled to do that if I had not made 
a cent on the orders, as I had an obligation with the agents 
that necessitated my furnishing books to supply their sub- 
scriptions.”’ 

Under date of March 25th, 1881 (Record, p. 2463), 
Thompson reminds Hubbard that he (Hubbard) had twice 
reiterated that there was no agreement between them, and 
hence he could not understand a reference by Hubbard to 
the terms of the contract. He said: ‘In the interest of 
consistency, if we are to pay for applications, even on that 
book, the rate to us should be, not 65 per cent., but cost of 
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manufacture, and 10 per cent. added for handling. We 
have it, however, in your business conduct towards us, as 
well as your written word, that no contract exists. You 
have and contro! the book, selling to us as any other deal- 
ers. It is, therefore, optional with us whether we accept 
these applications as billed or not. The authority that there 
is no contract demanding it, you will accept as good. 

Under date of April the 7th, Hubbard writes to Thomp- 
son. (Record, p. 2931): 

‘*We presume the decision you have announced relative 
to the S. B. may be the best solution of the unple isant ques- 
tion existing between us, at least we see no course for usin 
the matter, but to accept your conclusion and regard the 3. 
B. the same as any other publications of ours which you 
have not seen fit to push in that field. 

‘The work which you have done onthe S. B. would clearly 
be injurious to the work of any other general agent, and we 
could not be expected to continue supply of the book with- 
out limit, in case we can secure the services of a general 
agent who will vigorously prosecute the sale.’’ 

On the 7th of April, 1881, Hubbard writes (Record, p. 
2919): ‘*We agree with you that no agreement exists be- 
tween us relative to the S. B. or Bibles or any other books. 
We are doing business without any contract being in exist- 
ence. We have sent you, however, applications on the S. 
B., in accordance with the intended contract, and if you re- 
ceive and settle for anything at all, we see no reason why 
you should not for the two you retarn.’”’ 

On the 28th of May, 1881, Thompson writes to Hubbard 
complaining that Hubbard had even refused to give exclu- 
sive imprint, whilst furnishing the Stock Book at general 
agents’ rates. He says (Record, p. 2467): ‘*As to the 
Stock Book, we supposed that when we continued to sell it 
at usual general agents’ rates, instead of getting it at about 
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cost of manufacture, not only the interest of ordinary 
fairness, but common courtesy, would dictate the giving ex- 
clusive imprint, without question or protest.”’ 

For the first time, on June 10th, 1881, Hubbard attempts 
to protect himself against delivering the Stock Book without 
Thompson’s imprint, by saying that ‘*the agreement on S. 
B. was clear that vou should order in quantities that would 
warrant the binding with your imprint; of course, the gen- 
eral agreement was not carried out, and fell through entirely, 
but we see no reason to change this item, and must expect 
that you will order in quantity and in time to allow the 
binding with your imprint.’’ (Record, p. 2574.) Inthe same 
letter Hubbard notifies Thompson to withdraw his agents 
from a part of the territory reserved to him under the pro- 
posed contract. Finally, May 23, 1882, Thompson addressed 
Hubbarda letter written at St. Louis, in which he said: ** You 
seem to have materially modified your opinion of what you 
call the Bill of Sale’’ of the Stock Book plates. That docu- 
ment you declared void as early as July, 1880. You em- 
phasized it by repeating, **Zhere is no contract between 
us,’ and you have several times since used such expressions 
us **Since you failed to perfect the contract,’’ and ‘* The 
whole thing went by the board,’’ &c., &e. (we make exact 
quotations) and, what was worse for us, you used these 
pleas for an excuse for violating outrageously all its pro- 
Visions In any way favorable to us. Our proposition never 
comprehended an absolute sale of the book, but a sale with 
reservations. One of these reservations was the absolute 
control of the sale of the work in an immense territory 
surrounding this city, embracing States, and parts of States 
und Territories, to the number of thirteen (13), and for 
every copy that went into this field, which was clearly out- 
lined, except from us, you were to pay us one dollar 
($1.00); a further provision was, that we were to have 
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books promptly and at a price estimated on actual cost of 
manufacture. If you will refresh your memory, you will 
recall how earnestly you declared that on the contract as 
proposed you would set books down here in St. Louis at 
10 cents per copy less than we could make them. agi en 
You hold the plates by force of possession. You have not 
complied with the conditions on which they were transfer- 
red, and no one knows that better than yourselves. You 
have violated every provision of the transfer favorable to us. 
We hold and own the copyright, and any proposition for its 
transfer bused on a return to us of what we have paid for 
books in excess of contract rate, and a payment of $1.00 per 
copy on all books sent into the field named through other 
sources, will have favorable consideration. Otherwise our 
claim for copyright royalty will be pressed in proper time.’ 

In the summer and autumn of ’81, and following, Thomp- 
son, finding it impossible to get stock from Hubbard to supply 
the sales contracted to be made by his agents, was com- 
pelled to publish a Stock Book substantially of the charac- 
ter of the former one, and proceeded at once to do so. He 
made various additions to the work, making it superior in 
composition and in extent of matter, and issued a new book 
in June, 1882. 

After this controversy, Hubbard claimed the absolute 
ownership of copyright, and filed with the Librarian of Con- 
eress, August 23d, 1882, the memorandum agreement of 
March 30th, 1880, and also Thompson’s bill for the plates, 
copyright, etc., predicating there upon an exclusive right 
to the book. (Record, p. 1112.) 

Hubbard also proceeded to publish various editions of the 
work and to push its sale not only in his own territory, but 
in the territory reserved to Thompson, and in 1881 he sold 
25,000 copies of the work, and in 1882, 30,000 copies} and 
up to May ’83, when he testified in this case, he had sold 
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60,000 copies of it. (Record, pp. 64 and 255.) This work, 
bound in cloth, sold for $4.75, and in leather at $6.00, in 
half morocco at $7.00 per copy. (Record, p. 2732, G. E. 
B., Exhibit, 52.) 

In the first edition of the work published by Hubbard, 
the copyright notice inserted in the work was as follows: 
‘‘Copyright 1880°’ (see Record, p. 60), and in the subse- 
quent editions, the copyright notice reads as follows: ‘*En- 
tered according to Act of Congress.’’ (Reeord, p. 60.) 

At the September term of the United States Circuit 
Court at St. Louis, Hubbard, claiming to be the ex- 
clusive owner of the copyright, filed his bill of complaint 
ugainst the defendant, Thompson, in which he alleged 
that the Stock Doctor Book was composed, written and 
compiled by defendant, assisted by others in his employ- 
inent, so that the manuscript and property in the book be- 
came the property of defendant; that defendant **deposited 
a title page of the work in the office of the Librarian of Con- 
gress, on March 27th, 1880, before the publication of the 
book, and on the 7th day of June he filed two copies of the 
book in the office of said Librarian, and printed, in each and 
every copy of the book, on the page next after the title 
page, a notice of copyright thereon as prescribed by Act of 
Congress.’’ | 

That on Mareh 30th, 1880, defendant entered into agree- 
with Hubbard Brothers, then composed of the complainant 
and one Ayer, by which defendant covenanted and promised, 
by agreement marked A., to sell, and thereby did sell, to 
Hubbard Bros. the said book, including stereotype plates, 
copyright, the original illustrations, stamps, ete., which in- 
strument was recorded in the office of the Librarian of Con- 
gress on August 23d, 1882. And that on May 28th, 1880, 
defendant rendered to complainant another instrument of 
writing in form of a bill of sale, in which it was mentioned 
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that said book, stereotype plates, copyright, original illus- 
trations, stamps, ete., were sold and delivered to Hubbard 
Bros., which said bill was also duly recorded in the office of 
the Librarian of Congress. 

That Hubbard Bros. paid defendant the consideration 
mentioned in the said bill of sale, and ‘‘by virtue of the 
»yremises became the sole owners and proprietors of said 
book, and of the copyright therein.”’ 

That they employed divers agents, who proceeded to sell 
the book in Canada and the United States by subscription, 
and that among them he employed defendant as one of those 
agents to sell the book in a large and valuable territory, ete. 

That after their said purchase Hubbard Brothers added to 
the book treatises an Bees and Dogs. 

That in June, 1881, Hubbard purchased Ayer’s interest 
in the Philadelphia establishment, including this book. 

That Thompson, after having so sold the book, sometime 
in 1881 and in 1882, did compose, compile, arrange and 
publish the American Farmers’ Pictorial Cyclopedia of Live- 
Stock, ete., which book is an infringement on complainant’s 
book, and a piracy on his said copyright. 

And he asks that Thompson be enjoined from publishing 
the latter book. 

The memorandum agreement of March 30th, 1880, held 
by Hubbard, and the bill of sale of May 28th, 1880, were 
filed as exhibits. 

To this bill defendant filed answer in February, 1883. 

He denies the alleged contract with complainant to sell 
the original book to Hubbard, and says the pretended agree- 
ments of sale were not filed with the Librarian of Congress 
till August 23d, 1882. 

That on March 30th, 1880, in consideration that com- 
plainant would pay defendant $4,000 cash, and would fur- 
nish him books from the plates, cuts and stamps named, 
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having his exclusive imprint and copyright mark thereon, 
ut a price not exceeding cost of production, plus 10 per 
cent. for handling, the defendant to order in lots of 500 
copies and. give time for binding, the defendant would sell 
and convey the said plates and illustrations, and the copy- 
right for certain territory in the United States, the defend- 
ant reserving for himself certain other States and Territories 
enumerated in the answer, and also mentioned in the mem- 
orandum retained by N. D. Thompson on March 30th, 1880. 
That as a part of said agreement, Thompson was to publish no 
new books for two years after the making of said contract, 
other than such as he then had in course of publication, and 
would devote his attention largely to the sale of the publi- 
cations of Hubbard Bros., and exclusively to push the sale 
thereof except as to said publications of defendant. That 
the Stock Book aforesaid should be furnished to Thompson 
at cost price, plus 10 per cent., with cost of boxing and dray- 
age udded, and the other close publications of Hubbard to 
be furnished to him at 65 per cent. discount from the retail 
price; and that upon compliance with the terms of said con- 
tract, Thompson would convey to Hubbard the copyright 
of said book, Hubbard to secure the payment of the notes 
by a mortgage on the plates, cuts and stumps aforesaid. 
Defendant, further answering, says that the memorandum 
agreements of March 30th, 1880, were different in their 
terms, and purposely made so by Hubbard; that stipula- 
tions were inserted into them which he did not understand, 
and to which he never gave his consent; that the same were 
not intended as a contract between the parties, but only as 
a basis for a complete and perfect contract, which Hubbard 
then and there agreed to at once formulate, and transmit to 
ghe defendant at St. Louis for signature.’ 
Defendant denies that the bill of sale mentioned by com- 
plainant, accompanying the plates, copyright, illustrations 
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and stamps, was intended by either of the parties as a new, 
distinct or separate contract, but that it was forwarded to 
Hubbard as a part and parcel of what defendant then sup- 
posed to be bis original agreement. 

Defendant alleges that the plates and illustrations were 
fraudulently obtained by Hubbard, and that after obtaining 
them, Hubbard refused to furnish him books at less than 
the usual and wholesale price, and that he refused to publish 
the book with the copyright notice of defendant, and that 
complainant invaded the territory reserved by defendant in 
the sale of the book. 

Defendant further alleges a rescission of said pretended 
ugreement by mutual consent of the parties thereto. 

Defendant denies that he was empioyed as the agent of 
Hubbard, or that he sold the book as such agent. 

Defendant then alleges that Hubbard did not in each or in 
auy copy of the said book published by him, cause to be 
printed and published a notice of copyright as required by 
law; and that in consequence of this default his right of 
property therein was lost, and complainant’s suit against de- 
fendant would not lie. 

Defendant denies that the publication of the new books 
was an infringement of any supposed copyright enjoyed in 
the old book by Hubbard. 

Defendant then denies that complainant has any lawful 
right to print, publish or sell the book pretended to have 
been purchased from defendant. 

And thereupon complainant joins issue with defendant on 
the matters alleged in said answer. 

In May of the same year Thompson filed a cross-bill 
against Hubbard in the same court, setting up affirmatively 
all the facts recited in his answer, alleging that the memo-, 
randum of March 30th, 1880, was not understood in the 
same sense by the parties thereto ; that it was never assented 
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to by him, in the sense claimed by Hubbard, and that 
whether a contract or not, it had subsequently been re- 
scinded by the mutual consent of the parties, and that it 
no longer imposed obligations upon either of them; that 
Hubbard in the publication of the work had failed to give 
copyright notice as required by law, and that the copyright 
still remained in Thompson, and that the publication of the 
work by Hubbard, both in the territory intended to be con- 
veyed to him, and in that reserved by Thompson, was an 
infringement of Thompson’s copyright therein. 

Thompson then makes tender of the $4,000 paid him 
by Hubbard, together with interest, and asks the surrender 
and delivery back to him of the plates, illustrations, cuts 
aud stamps previously sent him. 

To this cross-bill Hubbard files an answer in October, 
1883, setting up substantially the same facts contained in 
his original bill. 

In this answer Hubbard does not deny the alleged rescis- 
sion of the contract so far as concerns the memorandum 
agreement of March 30th, 1880, but does deny any rescission 
of the agreement, contained in the bill of sale of May 28th, 
1880. An attempt is therein made to draw a distinction 
between the two acts, and to set up the bill of sale as a sep- 
arate und severable contract between the parties. 

In this answer it is urged for the first time that Thomp- 
son’s failure to order the stock books in lots of 500 consti- 
tuted Hubbard’s reason for failure to fill his orders. 

In this answer Hubbard charges Thompson with failure 
to push his publications as agreed, and that he did, in 1880, 
buy out the business of one Bryan, a publisher in St. Louis, 
and thereafter devoted his energies largely to the vigorous 
prosecution of a sale of the Bryan books. The evidence 
shows a purchase by Thompson of Bryan’s business, but 
that this purchase greatly increased Thompson’s facilities 
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for handling his own and Hubbard’s publications, and that 
he made no effort to push the Bryan books. 

In May, ’85,.the case was heard upon the bill, cross-bill 
and answers, before his Honor, Judge Treat, and an opinion 
filed (Record pages 129 and 130, first paging), when the 
cise wis again set down for hearing on the following prop- 
ositions: 

First, whether Thompson assigned his copyright so that 
Hubbard could pursae him for the infringement ; 

SECOND, if such assignment was made, whether the same 
wis rescinded; and 

THrrpb, inasmuch as the plaintiff’s imprint did not con- 
form to the terms of the statutes, can he muintain an ac- 
tion for the infringement, although the defendant, Thomp- 
son, knew that the copyright had been granted. 

The case was again argued at the September term, 1885, 
before Judges Brewer and Treat, when it was ordered, ad- 
judged and decreed that no assignment or sale of copyright 
of the book alleged to have been infringed in the bill of 
complaint of Hubbard was ever made by defendant to the 
complaintant, by virtue of the instruments of writing and 
the causes mentioned, described and stated in the bill of com- 
plaint, and that said complainant neither acquired nor has 
any title to or ownership of the copyright of said book, and 
that the bill of complaint be, therefore, dismissed. It was 
further ordered that upon the tender to Hubbard of the 
umount proposed to be paid him in the cross-bill, that is, 
$4,000, with interest at 6 per cent. from May 15th, 1880, to 
the date of the tender, the said Hubbard should, on de- 
mand, surrender and deliver back to Thompson the originals 
of illustrations, plates and stamps for binding, received by 
suid Hubbard from said Thompson, and if such tender be 
not accepted by said Hubbard, then same shall be paid into 
the registry of the court. 
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It was further ordered and decreed that Thompson is not 
entitled to an accounting of damages, and that each party 
pay his own costs herein made, expended, etc. Thereupon 
un appeal was granted to Hubbard on the dismissal of his 
bill, and. an appeal was granted to Thompson for the 
error complained of in denying the relief sought in his 
cross-bill. 

Thompson made his tender to Hubbard, and, it being re- 
fused, the court modified its order that instead of Thompson 
paying the money into the registry of the court, he should 
give a bond for $10,600, which bond was filed and approved. 
The opinion of his Honor, Judge Brewer, the Circuit Judge, 
will be found at page 157 and following, of the Record, 
first paging. 

The case is here on cross-appeals of the parties. 


BRIEF AND ARGUMENT. 
I. 


The facts disclosed in the statement of this case clearly 
show that Hubbard succeeded in obtaining from Thompson, 
for $4,000, the plates, cuts and stamps of the book, which 
had cost him over $5,000 to produce. Thompson complied 
with the law, and secured the copyright, by giving the nec- 
essury notice, and afterwards filing the two copies with the 
Librarian in the required time. The book itself was clearly 
an exceedingly valuable one, and the property intended to 
be sold to Hubbard was clearly worth, at the time of the 
agreement, from $10,000 to $20,000. Thompson supposed 
that he was retaining the copyright of all property in the 
book, for all the territory that he could utilize, under any 
circumstances, and that the book would be furnished tohim . 
cheaper than he could manufacture it in St. Louis. In his 
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judgment, clearly, his only profits were to be realized from 
the sale of the book as furnished by Hubbard.  Hubbard’s 
estimate of the value of the copyright is indicated in his 
letter of May 28th, 1880, when he refused to sign the notes 
and transmit them to Thompson, saying that he had re- 
ceived only about half of what be had purchased. That 
estimate is again stated by Hubbard in bis testimony (Ree- 
ord, p. 68 and following), where he says: ‘*The object- 
teaching feature is one very peculiar and very important 
feature of this book, and one in which it differs from any 
previous work that had been published, to my knowledge. 
The arrangement of the illustrations, in connection with 
the text, so as to set forth the good and the bad in stock, 
the sound and the unsound, and the peculiar symptoms of 
disease; and then, again, the arrangement of the type, 
speaking first of the cause of the disease, how to know it, 
and what to do, in the parts devoted to the diseases of stock, 
ure features very especially peculiar to this book, rendering 
it extremely easy for an agent to interest a customer, and 
to make it clear to his mind that the book treats of just 


* * * * * Another special 


what he wants to know. 
feature of this book is the charts, for clearly illustrating 
the ages of horses and cattle. Another point, much akin 
to object-teaching, is the practical nature of the book 
throughout, avoiding theories and speculations, and being 
devoted to practical information needed by the farmer. 
These points are quite fully stated in the publishers’ and 
the author’s prefaces. I may say that another feature is its 
comprehensiveness, covering all the departments of live- 
stock, while most works are treatises of one particular sub- 
pect." : 

Another thing is perfectly clear, and that is that Thomp- 
son has never realized one cent of his expeeted profits from 
the sale of the book. If Hubbard had prepared the book 
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himself, he would have sold it to Thompson at the same 
price which Thompson has always paid him for it. Thomp- 
son having sold the work to Hubbard for less than what it 
had cost him in cash, could realize no profit except fromthe 
sale of books in his reserved territory, which Hubbard 
might furnish him at the cost of production. It really turn’ 
out that Hubbard has never furnished a single copy of this 
book on the terms indicated in the memorandum contracts 
of March 30, 1880. Instead of getting it at cost of pro- 
duction, he has been compelled to take it at retail price, 65 
per cent. off. The work was furnished to all general agents 
ut that price. Hubbard, on the contrary, bad unlimited 
control of this work in over two-thirds of the territory of 
the United States for about two years, and during that 
time he sold it extensively. He admits to having sold 
60,000 copies of the work up to the time when his testimony 
was taken in May, 1883. The enormous profit realized 
by Hubbard out of this work is shown by his cireular ( Rec- 
ord, pp. 27 and 32), in which he states the price of the 
different styles of binding, showing a net profit to the pub- 
lisher of from $1 to $3 per copy. In the face of these 
facts, it is perfectly evident that some mistake was made by 
Thompson in his interpretation of the agreement when 
nade, or else Hubbard has been guilty of a violation of that 
agreement. The correspondence and the testimony of the 
parties themselves show beyond question that they never 
did understand the memorandum agreements alike. From 
the date of the memoranda down to the present, when- 
ever an interpretation of the terms, of the proposed con- 
tract was called for, this disagreement was immediately 
developed. I therefore assume, under these circumstances, 
that no contract ever existed between them. A contract 
requires the mutual assent of the parties to the agreement, 
and this agreement must be obligatory, and the obliga- 
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tion must be mutual. There is no contract, unless the 
parties thereto assent. An agreement signed by the parties 
is not necessarily a contract, if it is not such according 
to the good faith and real intention of the parties them- 
selves; and in the same manner, if an instrument is signed 
by two parties, and it is not intended between them to op- 
erate per se as x contract, the same will not be enforced 
ugainst either of them. Where parties enter into an agree- 
ment under a mutual mistake as to the terms thereof, the 
same will not be enforced as a contract. In other words, 
unless there be a full, clear and complete concensus of 
the minds of the parties contracting, there can be no con- 
tract. A mere voluntary compliance with the terms of 
the agreement by one of the parties, who clearly did not, 
at the time, understand its terms, does not render him 
liable upon it. 


The assent of both the parties is necessary to constitute 
ati agreement. 


Bruce vs. Pearson, 3 Johns (N. Y.) 534; see, also, 
Innis vs. Roane, 4 Call ( Va.) 379. 


They must have assented to the same subject matter in 
the same sense. 


Hazard vs. New England Mar. Ins. Co., 1 Sumn. 218. 


Where two parties to an instrument enter into mutual 
covenants, which are interchangeably considerations for 
each other, if either party neglects or refuses to bind him- 
self, the instrument is void for want of mutuality, and this 
party cannot avail himself of it as obligatory upon. the 
other, and cannot, by any subsequent act of his own, 
without the assent of the other, render it obligatory upon 
him. 

Dodge vs. Hopkins, 14 Wis. 630. 
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That there never was a valid, subsisting and understood 
contract between the parties, is further demonstrated by the 
willingness of each, when the difficulties and differences 
were developed, to rescind the agreement. Hubbard seems 
purposely to have neglected to prepare and furnish to 
Thompson the contract originally agreed to be prepared, 
until the 22d of July, 1880, nearly four months after the 
original agreement, and not until he had secured actual pos- 
session of all the material connected with the book, and until 
he had obtained a bill therefor itemizing therein the copy-. 
right. The moment an amended form of contract had been 
returned to him by Thompson, and the errors of Hubbard’s 
memorandum had been disclosed, Hubbard, on the 6th of 
August, 1880, wrote to Thompson: ‘‘I will do no more bus- 
iness with you on the Stock Book till there can be a basis 
duly agreed to and signed.’’ It is afterwards disclosed in 
Hubbard’s testimony and his correspondence, that he never 
had, up to the time his deposition was taken in 1883, read 
the proposed contract thus sent to him by Thompson. He 
absolutely refused from that day on to furnish Thompson 
with a single copy of the work, except at agents’ prices, and 
declared his intention to adhere to this resolution until a con- 
tract shall have been signed between the parties. And yet 
he refuses to read the form of contract sent to him by 
Thompson. On the 18th of August, Hubbard again says: 
‘This whole matter, however, is so subject to the comple- 
tion of the contract as to be better deferred until that matter 
is settled. We, therefore, decline to make any calculation 
in reference to it until these other matters are concluded.”’ 
And on the 28th of the same month, he says: ‘‘For my own 
part, I feel very indifferent to whether the contract is ever 
entered into now or not.’’ And on the 12th of November 
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following, in reply to an order for Stock Books, he says: 
‘¢We cannot, of course, ship these books until some definite 
understanding is arrived ut between us relative to the bus- 
iness of this S. B.’’ (Stock Book.) And on the Lodth of 
November, he says: ‘*Pending final adjustinent, cannot ship 
Stoek Book, except at 65 per cent. off, 60 day note.”” And 
on January 14th, 1881, he says: **Your order for 5. Bs., 
we suppose you are aware, is waiting your reply to our let- 
ter relative to rates.’’ Hubbard, in his letter to Thompson 
of April 7th, ’81, says: ‘*We agree with you that no agree- 
ment exists between us relative to this S. B. or Bibles, or 
any other books. Weare doing business without any con- 
tract being in existence.’’ Again, on January 10th, ’81, he 
says: **The agreement on 8S. B. was clear that you should 
order in quantities that would warrant the binding of your 
imprint. Of course, the general agreement was not carried 
out, and fell through entirely. But we see no reason to 
change this item, and must expect that you will order in quan- 
tity, and in time to allow the binding with your imprint.’’ 
On the 7th of November, he says: ‘*Now, our understand- 
ing of the matter is just this, when you declined to perfect 
a contract on the Stock Book, and the whole thing went by 
the board, we gave you permission to sell the book in the 
field that had been marked out, and informed you that we 
should not hold the sale of the book exclusive to you.’’? To 
all these declarations of Hubbard, indicating a rescission of 
the contract on his part, Thompson gives his unqualified 
ussent. 

In his letter of March 25th, 1881, he says: «*We have 
had, however, in your business conduct toward us, as well 
us in your written word, that no contract exists. You have 
and control the book; selling to us as any other dealers. It 
is, therefore, optional with us whether we accept these ap- 
plications as billed, or not. The authority that there is no 
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contract demanding it, you will accept as good.’’ On May 
23d, 1882, the same thing is repeated in more explicit 
terms. It is, therefore, clear thut whether the parties orig- 
inally understood each other or not in making the mem- 
orandum agreements, they clearly understood each other in 
consenting to the absolute rescission of any contract that may 
have existed. 

A parol agreement to rescind a contract under seal is 
good, if executed; and such agreement may be presumed 
from the acts of the parties. 

Green vs. Wells 2 Cal. 584; compare 
Babcock vs. Huntington, 9 Ala. 869. 


A party cannot rescind a contract, and at the same time 
retain the consideration, in whole or in part, which he has 
received under it. He must rescind the contract in oto, or 
not at all. 

Jennings vs. Gage, 13 Ill. 610; 
Tisdale vs. Buckmore, 33 Me. 461; 
Cocke vs. Rucks, 34 Miss. 105 ; 

Evans vs. Gale, 17 N. H. 573; 

Utter vs. Stuart, 30 Barb. (N. Y.) 20. 


Where a contract has been abandoned by mutual agree- 
ment of the parties thereto, one party cannot sue the other, 
upon a note given as a part of the consideration forthe per- 
formance, by the party suing, of bis part of the contract. 

Le Peyster vs. Pulver, 3 Barb. (N. Y.) 284. 

The rescission of a contract necessarily destroysa party’s 
remedy upon a guaranty for its performance. 

Smethurst vs. Woolston, 5 Watts & S. (Pa.) 106. 

Where both parties to a coutract are in default, neither 
can sustain an action upon it, and the contract must be held 


to be rescinded. 
Harris vs. Bradley, 9 Ind. 166. 


LS RE RSS 


mitotane 


aities 


dia Cihet maine ores * 


oy eniahdeed miei iolibe ates eiahaeat ann Lae 


30 


Where one party has refused to perform an essential part 
of an entire contract, the other party may treat the contract 
us rescinded, notwithstanding such partial performance, if 
the first party can be placed in the same situation as be- 
fore. 

Lucy vs. Bundy, 9 N. H. 298; 

S. P. Allen vs. Webb, 24 N. H. (4 Fost.) 278; 
Webb vs. Stone, Jd. 282; 

Preble vs. Bottom, 27 Vt. 249. 


Where one party to a contract is in default and the other 
is not, the latter may generally, though not always, treat 


the contract us rescinded. 
Cromwell vs. Wilkinson, 18 Ind. 365. 


If a contract is affirmed in ignorance of facts sufficient to 
authorize its rescission, such affirmation will not prevent 
the affirming party from afterwards rescinding it. 

Pratt vs. Philbrook, 41 Me. 132. 


Every breach of a special contract by one party does not 
authorize the other to treat it as rescinded; but if the act 
of one party be such as necessarily to prevent the other 
from performing, on his part, according to the terms of 
the agreement, the contract may be considered as_ re- 
scinded by the other. 


Wright vs. Haskell, 45 Me. 489. 


A contract rejected by both parties cannot in any way 
govern their rights or liabilities in respect of work ddne 
to which the contract applied. 

Ford vs. Smith, 25 Ga. 675. 


If one party to an executory contract induces the other to 
believe that he has withdrawn from the contract, the other 
contracting party need not wait until the day of perform- 
ance before making new arrangements, nor does he lose his 
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remedy against the delinquent party by providing at once 
against losses likely to arise from such delinquency. 
Chamber of Commerce vs. Sollitt, 43 Ill. 519. 


And the parties to a contract not under seal, before breach, 
may enter into a verbal contract providing for its discharge 
in any mode agreed on between them. : 

Ward vs. Walton, 4 Ind. 75. 


If. 


I have already said that if a contract ever existed between 
the parties, mutually understood and agreed upon, the chief 
consideration leading to that contract on the part of Thomp- 
son consisted in the fact that he was to have books published 
by Hubbard at cost price, with his imprint and copyright 
mark, to supply all his reserved territory. The subterfuge 
of Hubbard that the contract is a severuble one, and that 
when the plates, cuts, iliustrations and copyright were billed 
to him in May, 1880, there grew up a new and separate con- 
tract, will not-be tolerated by the court. The text writers 
and the decisions of the courts concur in saying that whether 
i contract be severable or not, like other questions of con- 
struction, depends on the intention of the parties, and this 
must be discovered in each case by considering the language 
employed and the subject matter of the contract. And 
where parties enter into a contract by which the amount to 
be performed by one and the consideration to be paid by the 
other are made certain and fixed, such a contract cannot be 
upportioned. It is only where there are several articles 
bought at once, and a separate price agreed upon for each, 
thut a contract for sale can be regarded as severable. In 
such case it is necessary that there should be a separate con- 
tract for each article, and such a construction is no excep- 
tion to the general rule. (Parsons on Contracts, Vol. 2, 
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pages 517-20, 7th edition.) If but one consideration is 
paid for the articles sold, so that it is not possible to deter- 
mine the amount or consideration paid for each, the con- ) 
tract is entire. (Young against Wakefield, 121 Mass. 92.) 
Again, it is a well settled principle of law, that unless there 
be some express stipulation to the contrary, whenever an 
entire sum is to be paid for an entire work, the perform- 
unce or service is a condition precedent. Being one con- 
sideration and one debt, it cannot be divided. 


Packet Co. vy. Sickles, 10 Howard, 437. 


In contracts of this description, the understandings of the 
respective parties are always considered dependent, unlessa 
contrary intention clearly appears. * * * * Although 
many nice distinctions are to be found in the books upon 
the question whether the covenants or promises of the re- 
spective parties to a contract are to be considered independ- 
ent or dependent, vet it is evident the inclination of the 
courts has strongly favored the latter construction as being 
obviously the most just. 

Bank vs. Hayner, 1 Peters, 464. 


Fy . 


If Hubbard acquired title to the copyright, did he com- 
ply with his agreement, and publish such notice of copy- 
right (required by statute) as will enable him to maintain a 
bill in equity for infringement ? 

Thompezon’s proposition of March 27, 1880, contained the 
provision: *‘said books to be furnished with our exclusive 
imprint and copyright mark.’’ 

The pencil memorandum left by Hubbard with Thompson 
says: ‘*He agrees further to pay for all books manufactured 
from said plates upon his order with his exclusive imprint 
and copyright mark,’’ ete. 
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The memorandum retained by Hubbard says: ‘‘with the 
*’ The new drafts prepared 
by Hubbard and Thompson each provide for ‘*exclusive im- 
print and copyright of party of the second part.”’ 

There were two forms of notice used in the Stock Books 
published by Hubbard. One *‘‘Copyright a. p. 1880.’’ The 
other ‘‘Entered according to Act of Congress.”’ 


exclusive imprint and copyright. 


One gives the date, buf’ does not state by whom. The 
other mentions neither date nor name. 

The provisions of the statute touching copyright notice 
ure as follows: 


Sec. 4,962. 4 


Rev. Statutes of the U. S. 1873-74, p. 967, §4,962. 

Two forms are prescribed, either of which may be used: 
1. **Entered according to Act of Congress, in the year ; 
by A. B., in the office of the Librarian of Congress at 
Washington.” U. S. Rev. St., S. 4,962. 2. ‘Copyright 
18—, by A. B.”’ Act of June 18, 1874, S.1; 18U.8. St. 
at L. 78. 

The statute has been construed by U. S. Supreme Court, 
Judge Miller rendering the opinion and defining what is es- 


sential to a valid notice. 
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‘‘With regard to this latter question it is enough to say 
that the object of the statute is to give notice of the copy- 
right to the public by placing upon each copy in some visible 
shape che name of the author, the existence of the claim of 
exclusive right, and the date at which this right was 
obtained.”’ 

The Burrow-Giles Lithographic Co. vs. Sarony, 
111 U. S. Sup. Ct. R., p. 53; also Off. Gaz. 
Vol. 27, p. 413. 


Drone on Copyright, pp. 265 and 266, in discussing this 
SVS : 


Congress of May 3, 1790, and of April 29, 18 
copyright, is essential to the title derived ander those Acts. 
Unless he performs every act required by these statutes, the 
author acquires no exclusive right. See also Jollie vs. 
Jaques, 1 Blatchf. 618; and Baker vs. Taylor, 2 Id. 82.” 


‘‘The sxuthority of these decisions is ‘not questioned by 


, relative to 


complainant, but it is insisted that the present statute is 
different and requires a different construction. On the 
contrary, it appears to me to oe more difficult under the 
present statute to escape the construction adopted by the 
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Supreme Court in Wheaton vs. Peters, than under the former 
Acts.’’ 


‘‘Under section 3 of the Act of 1790, there was some 
ground for claiming that it was only necessary to deposit a 
printed copy of the title to a book or map, in order to secure 
u copyright; and that the provisions of the latter part of 
this section and in section 4, for publication of a copy of the 
record and the delivery of the copy of the work, were 
merely directory, or at most conditions subsequent. But 
there is no ground for such claim under the present Act. 
Under section 4,952 of the Revised Statutes, ‘an author of a 
book or map is to have the sole liberty of printing * * * 
and vending the same,’ ‘only upon complying with the 
provisions of this chapter;’ ‘that is to say, all the provi- 
sions, for no exception is made. No one provision is referred 
to rather than another. As the statute has not limited 
the acts to be performed to any one provision less than the 
whole, the courts have no authority to say that any one rather 
than another less than the whole is sufficient.’ Section 4,956 
in express terms delares that ‘no person shall be entitled to 
a copyright, unless he shall before publication deliver at the 
office of the Librarian of Congress, or deposit in the mail 
addressed to the Librarian of Congress, at Washington, 
District of Columbia, a printed copy of the title of the book 
or other article, &c.; nor unless he shall also, within ten 
days from the publication thereof, deliver at the office of the 
Librarian of Congress, or deposit in the mail addressed to the 
Librarian of Congress, at Washington, District of Columbia 
two copies of such book, or other article,’ &c. There is no 
possible room for coustruction here. The statute says no 
right shall attach until these acts have been performed ; 
and the court cannot say, in the face of this express 
provision, that a right shall attach, unless they are perform- 
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ed. Until the performance as prescribed, there is no right 
acquired under the statute that can be violated.’’ 

‘‘It is claimed by the complainant that section 4,962 pre- 
scribes the essentials necessary to authorize the maintenance 
of the action ; and that the court cannot add others. It is 
upou this section that it is sought to distinguish this case 
from those arising under former Acts, which did not contain 
the provision. The provision relied on ts, that no person 
shall maintain an action for the infringement of his copy- 
right, unless he shall give notice thereof by inserting in his 
several copies of every edition published * * * if it be 
._ * * amap * * *- by inseribing upon some por- 
tion of the face or front thereof, or on the face of the sub- 
stance on which the same shall be mounted, the following 
words: **#ntered according to Act of Congress, tn the year 
* * * by A. B., in the office of the Librarian of Con- 
gress at Washington.”’ 

‘*But the difficulty in adopting the complainant’s view is, 
that a cause of action must exist before an action can be 
maintained; and there can be no cause of action till a right 
exists, and that right has been violated.’’ 

‘‘Under sections 4,952 and 4,956 the plaintiff can have no 
copyright till he has performed the prescribed conditions ; 
and until he has acquired his copyright, there can be no vi- 
olation of that right at all which can afford a ground of ac- 
tion. Instead of section 4,962 being a limitation of the acts 
to be performed or alleged, in order to entitle a party to 
maintain an action, it imposes an additional duty upon him 
aS A prerequisite to its maintenance.’ 

‘‘He must first acquire a copyright under the other pro- 
visions of the Act, and then, in order to enforce his right 
against infringers, he must also give notice of his right by 
the means prescribed by section 4,962, s0 that other parties 
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may not copy his work in ignorance of his rights. This 
seems to be the object of the provision.’’ 
Parkinson vs. Laselle, 3 Sawyer, 333. 


To the same effect are 
Boucicault vs. Hart, 13 Blatchf. 47; 
Carillo vs. Shook, 22 Int. Rev. Rec. 150; and 
Ever vs. Coxe, 4 Wash. 487. 


It may be insisted by complainant that the decisions under 
the law requiring patented articles to be marked ‘‘patented,’’ 
with the date and year the patent was granted, are applica- 
ble to the notice required by Sec. 4,962 relating to copyright. 

This cannot be. The effect of failure to comply with the 
statute is in each case defined in the statute itself. The fol- 
lowing is the statute touching patents: 

Sec. 4,900. ‘‘It shall be the duty of all patentees, and 
their assigns and legal representatives, and of all persons 
making or vending any patented article for or under them, 
to give sufficient notice to the public that the same is pat- 
ented, either by fixing thereon the word ‘patented,’ to- 
gether with the day and year the patent was granted; or 
when, from the character of the article, this cannot be done, 
by fixing to it, or to the package wherein one or more of 
them is enclosed, a label containing the like notice; and in 
any suit for infringement, by the party failing so to mark, 
no damages shall be recovered by the plaintiff, except on 

proof that the defendant was duly notified of the infringe- 
ment, and continued, after such notice, to make, use vr vend 
the article so patented.”’ 


U.S. Rev. Stat., Sec. 4,900, p. 956. 


Under this statute it was held in Goodyear vs. Allyn, 6 
Blatchf., that the penalty imposed by the statute for a fail- 
ure to mark patented articles, is only the taking away the 
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right to recover damages in the suit, and the right to an in- 
junction, as a remedy is not affected. 

In the case of Rubber Co. vs. Goodyear, 9 Wall. 788, 
it was held that the failure to mark a patented article as re- 
quired must be alleged by the defendant. 

Such failure to mark is by the statute made a sufficient 
defense against the recovery of damages. It is proper un- 
der this statute that the court should grant an Injunction, 
because, by the terms of the statute itself, actual notice of 
the patent right is made effectual without the notice being 
given by the mark. 

The notice required in relation to patents affects only the 
damages, and, therefore, actual notice by any means is sufh- 
cient. But the notice required in the case of copyright is 
notice to the whole world, and, therefore, when such notice 
is not given, it is an abandonment of the copyright to the 
whole world. 

In this case the want of the statutory notice is set up by 
Thompson in his answer and cross-bill. 

The case of Wheaton and Donaldson vs. Peters and Grigg, 
8 Peters U. S. Rep., S. C., 33, we deem conclusive as an 
authority on the point under discussion, and that the stat- 
ute must in all respects be complied with. We quote the 
following from the head-notes of the case, where the sub- 
stance and principles are well digested: 

‘‘In the eighth section of the first article of the Constitu- 
tion of the United States, it is declared that Congress shall 
have power ‘to promote the progress of science and the use- 
ful arts, by securing, for a limited time, to authors and in- 
ventors, the exclusive right to their respective writings and 
inventions.’ ”’ 

‘*The word ‘secure,’ as used in the Constitution, could not 
mean the protection of an acknowledged legal right. It re- 
fers to inventors as well as to authors, and it has never bten 
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contended by any one, either in this country or in England, 
that an inventor has a perpetual right at common law to 
sell the thing invented.”’ 


‘‘Congress, by the Act of 1870, instead of sanctioning 
an existing perpetual right in an author in his works, created 


the right secured for a limited time by the provisions of 
that law.’ 


‘*No one can deny that where the Legislature are about 
to vest an exclusive right in an author or in an inventor, 
they have the power to provide the conditions on which such 
right shali be enjoyed; and that no one can avail himself of 
such right, who does not substantially comply with the requi- 
sites of the law. This principle is familiar as it regards 
patent rights, and it is the same in relation to the copyright 
of a book. If any difference should be made, as respects 
iu strict conformity to the law, it would seem to be more 
reisonable to make the requirement of the author rather 
than of the inventor.’’ 


‘*The acts required by the laws of the United States to 
be done by an author to secure his copyright, are in the order 
in which they must naturaily transpire. First, the title of 
the book is to be deposited with the clerk, and the record he 
makes must be inserted in the first or second page,’’ etc. 
etc. 

‘‘Tt has been said these are unimportant acts. If they are 
indeed wholly unimportant, Congress acted unwisely in re- 
quiring them to be done. But whether they are unimport- 
ant or not, is not for the court to determine, but the Legis- 
lature; and in what light they are considered by the Legis- 
lature, the court can only know by their official acts.’’ 


‘‘Judging of those acts by this rule, the court are not at 
liberty to say they are unimportant and may be dispensed 
with. 
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‘*They are acts which the law requires to be done, and 
may this court dispense with their performance ?’’ 

‘*The security of a copyright to an author, by the Acts of 
Congress, is not a technical grant of precedent and subse- 
quent conditions. All the conditions are important; the 


law requires them to be performed, and consequently their 


performance is essential to a perfect title. On the perform- 
ance of a part of them the 1ight vests; and this was essen- 
tial to its protection under the statute; but other acts are to 
be done, unless Congress has legislated in vain to render 
this right perfect. 

‘*The notice could not be published until after the entry 
with the Clerk; nor could the book be deposited with the 
Secretary of State until it was published. But they are acts 
not less important than those which are required to be done 
previously. They form a part of the title; and until they 
ure performed, the title is not perfect.”’ 

‘‘Every requisite under both the Acts of Congress relative 
to copyrights is essential to the title.”’ 

Wheaton vs. Peters, 8 Peters, 33. 


In one of the cases cited by complainant, Judge Clifford 
says: ‘*Beyond doubt the omissions to comply with those 
requirements renders the copyright invalid, as the Act pro- 
vides that no person shall be entitled to the benefit of the 
Act unless he fulfills those conditions; but the important 
inquiry arises, what are those conditions? (Wheaton vs. 
Peters, 8 Pet. 591; Ewer vs. Coxe, 4 Wash. 487.) Full 
compliance with the conditions prescribed in the fourth sec- 
tion of the act is conceded; but the theory of the respond- 
ents is that the fifth section of the act requires that the same 
notice in totidem verhis must be inserted in the several cop- 
ies of each and every edition published during the term 
secured, so that the second and every subsequent edition 
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shall correctly specify the date of the original entry. They 
cite no authorities which support the proposition, and they 
assign no reasons in support of it, except that the act makes 
no provision for x change of the date in the successive no- 
tices to be given, and that the omission to give notice of the 
original copyright in subsequent editions tends to mislead 
the public. Acts of Congress are to be construed by the 
rules of the common law, and the construction should be 
such as will carry into effect the true intent and meaning of 
the Legislature; but the province of construction can never 
extend beyond the language employed as applied to the sub- 
ject matter and the surrounding circumstances. (Rice vs. 
Railroad, 1 Black, 359; Binney vs. Canal Co., 8 Pet. 201.) 
Change of date in the notice required in case of successive 
editions of the sume book, it may be conceded, is not con- 
templated by the fifth section of the Copyright Act; but the 
meaning of the provision is that a new notice on the same 
prescribed form shall be given in every improved edition 
published during the term; compliance with that require- 
ment, when the original edition is published, is a full pro- 
tection for that edition throughout the term; but it is no 
protection to a second edition with notes, nor to any suc- 
ceeding edition with the improvements, because the require- 
ment is that the ‘information of copyright secured’ shall 
‘be inserted in the several copies of each and every edition.’ 
Neglect to comply with that condition in a second edition 
will not vitiate the copyright of the original edition if it was 
regularly secured, nor will a valid.copyright of a second 
edition cure material defects in the copyright of the original 
edition. Copyrights of the editions of a work, other than 
the original edition, ure granted for additions to, emenda- 
tions of, or improvements in the work, and every copyright 
should bear date of the day when it was secured.”’ 
Lawrence vs. Dana, 7 Off. Gaz., pp. 86 and 8&7. 
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The statute is in pursuance of the constitutional provision 
giving Congress the right to secure authors and inventors, 
ete. This involved not only the power to create, but also to 
provide the terms and conditions on which the right should 
be secured, continued or perpetuated during the time 
limited. This is done by the statute, and not only is the 
origin of the right in and created by the statute and on the 
terms and conditions prescribed, but it is secured or con= 
tinued to the author only on the continued compliance with 
the requirements of the statute. 

‘The purpose of the copyright notice is to inform the 
public when and by whom the book was copyrighted, and it 
is evident that this object is not attained, unless this inform- 
ation tis given in every copy, not only of the first, but of 
every edition published.’’ ‘*To make this requirement clear, 
and ¢o prevent the construction that the copyright once 
secured could not afterwards be forfeited by omission to 
print the copyright notice in any subsequent edition, Con- 
gress expressly provides that such notice shall be in every 
edition.”’ 


Drone on Copyright, 272 and 273. 


Again Drone says, page 273: ‘*Each copy of every edition 
which is not different from the original, mst contain the 
original notice, and that any copy published without such 
notice becomes public property.’ 

Thus Drone treats the want of a statutory notice as an 
abandonment to the public, by which the book becomes 
public property, and the copyright invalid and forfeited, 
this being in effect the same as the decision in Lawrence 
vs. Dana, where it is held that the want of the statutory 
notice renders the copyright invalid. 


Unless the conditions imposed by statute are complied 
with, there can be no copyright. A strict performance of 
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P those conditions is essential to the existence of property in 
the work published, and equally essential to any right of 
action for infringement. 


: Callahan vs. Meyers, 128 U.S. 617; 
i Wheaton vs. Peters, 8 Pet. 591; | 
Merrell vs. Tice, 104 U.S. 557; | 
Jollie vs. Jacques, 1 Blatchford, 618; | 
, Baker vs. Taylor, 2 Blatchford, 82 ; 
Struve vs. Swedler, 4 Blatchford, 23; | 
; Purkinson vs. Laselle, 3 Sawyer, 330. | 
In Callahan vs. Mevers, 128 U. S. 617, this court said: | 
4 ‘‘Undoulbtedly the three conditions prescribed by the stat- 
Am ute, namely, the deposit before publication of the printed 
copy of the title of the book, the giving of information of 
BY the copyright by the insertion of the notice on the title 
page or the next page, and the depositing of a copy of the 
book within three months after publication, are conditions 


precedent to the perfection of the copyright.’’ 
: In Banks vs. Manchester, 128 U.S. 252, this court held: 
‘‘No authority exists for obtaining a copyright beyond the 
extent to which Congress has authorized it. A copyright 
cannot be sustained as a right existing at common law; but | 
‘is it exists in the United States, it depends wholly on the 
legislation of Congress.’’ (Citing Wheaton vs. Peters, 8 
Peters, 591 and following. ) 
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The complainant’s most plausible argument touching suf- 
ficiency of copyright notice, without the name of person 
claiming the right, and without date, is that the sole object 
of the notice required by statute is to give notice of the 
copyright to the public, and that the respondent himself hav- 
ing procured or secured the copyright, and having knowl- 
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edge of the person in whom, and the time when the right 
was vested or secured therefore, he has no right to pub- 
lish the book, although the right is abandoned to all the 
world beside; and all men, except respondent, have the right 
to print, publish and sell. In other words, that the copyright 
is valid as between complainant and respondent, but invalid 
as to the rest of the world. 

For the determination of this hypothesis, it is only nec- 
essary to inquire as to the effect of a failure to print the 
statutory notice. If the copyright is thereby forfeited, or 
the title is lost, the complainant’s argument must fail. 

This has been repeatedly passed on by the courts in cases 
heretofore cited, and in the following: 

‘‘The requisites of the 3d and 4th sections of the Act 
of Congress of the 3lst of May, 1790, relative to copy- 
rights, ure not merely directory, but their performance is 
essential to the vesting of a title to the copyright secured 
by the law.”’ 

‘‘The Act of Congress of the 29th of April, 1802, de- 
clares, that in addition to the requisites enjoined in the 3d 
and 4th sections of the Act of 1790, and before the person 
claiming a copyright shall be entitled to the benefits of the 
sume Act, he shall perform all the new requisites, and that 
he must perform the whole before he shall be entitled to the 
benefits of this Act.’’ 

Ewer e¢ al. vs. Coxeetal.,4 Wash. C. C. R., p. 487. 

‘*The meaning could not, I think, have been more clear 
und intelligible, if the Act had declared that, ‘the proprietor, 
before he should be entitled to the benefit of the Act of 1790, 
should cause a copy of the record of the title to be pub- 
lished, and shall deliver a copy of the book to the Secretary 
of State, as directed by the 3d and 4th sections of that 
act; and shall also cause a copy of the said record to be in- 
serted at full length in the title page, &e.”’ 


45 


‘The 5th section of the same Act’’ (3d February, 1831, 
§5), ‘*makes it necessary to insert in the several copies of 
each and every edition published during the term secured,,. 
on the title page, or the page immediately following, if it 
be a book,’’ or if a map, the words, ‘*Entered accord- 
ing to Act of Congress in the year—, by A. B., in the 
Clerk’s Office of the District of —, as the case may 
be.’’ **These steps are all essential to a perfect title, accord- 
ing to a decision made by the Supreme Court of the United 
States upon the former Acts, that of 1790 and that of 1802. 
Upon these Acts it was held by the court that, although the 
right was vested when a copy of the title was deposited 
with the clerk, and a copy of his record was printed, as 
the act of 7802 required, yet that the performance of the 
other conditions was essential to a perfect title.”’ 

Curtis on Copyright, Ed. of 1847, p. 194. 


Citing Wheaton vs. Peters, 8 Peters S. C. R. 591, 663, 
665, and quoting largely therefrom in note, the author then 
proceeds : 

‘*As the law now stands, there are but three requisites 
for securing a validcopyright. 1. The deposit of a printed 
copy of the title, before publication, with the Clerk of the 
District Court. 2. Notice to the public by printing in the 
place designated, the fact of the entry, in the form pre- 
scribed by the statute. 3. The deposit with the clerk, of a 
copy of the publication within three months from the date 
of publication. These acts are made essential to a perfect 
title by the statute itself, which declares that no person shall 
be entitled to its benefits, unless he shall have complied with 
these directions.’’ 


Ibid. 195, 197. 


In support of the text, as stated by Curtis (Curtis on 
Copyright, in note ‘*2’’), he quotes inter alia in note from 
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Wheaton vs. Peters. And in that quoted it is said: ‘* This 
right, as has been shown, does not exist at common law; it 
originated, tf at all, under the Acts of Congress.”’ 

Wheaton vs. Peters. 


‘This was an issue from chancery to try the com- 
plainant’s title to a map of the city of Washington.”’ 

‘“Mr. Key, for the defendant, contended that the omis- 
sion of the plaintiff to cause the date of the entry of the 
map to be engraved upon the face thereof, according to the 
provision of the 29th of April, 1802, was fatal to the 
plaintiff's title. 

‘Mr. Jones admitted this objection to be fatal, and the 
court so instructed the jury; whereupon the following entry 
was made in the minutes of the court. Hing vs. Force. 
Upon the trial of the issue of this case, it appearing from 
the face of the map, whereof the plaintiff claimed the copy- 
right, that the plaintiff, as the author and proprietor of the 
said map, had not caused to be impressed upon the face 
thereof the words denoting the date of the entry, according 
to the Act of Congress, in strict pursuance of the Ist sec- 
tion of the Act of Congress, passed on the 29th day of 
April, 1802, (2 Stat. at Large, 171,) entitled: an Act 
supplementary to an act, entitled: an act for the encourage- 
ment of learning, &e. 

‘The court thereupon, at the motion of the defendant's 
counsel, decided and so instructed the jury, that by reason 
of the said omission, the plaintiff was not entitled to claim 
the copyright of the map in question, or any benefit of the 
act to which the above mentioned act is a supplement; 
whereupon the plaintiff’, by protestation, reserving his right 
to republish his said map with a correction of the error and 
omission above suggested, prayed leave to dismiss his bill of 
injunction, and discharge the jury from any further con 
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sideration of the issue aforesaid, which is accordingly done.”’ 
King vs. Force, 2 Cranch C. C. R., p. 208. 


In the case of Baker and Charles Scribner vs. John S. 
Taylor, 2 Blateh. C. C. R., p. 2, the court, referring to 
Wheaton vs. Peters (8 Peters, 591), Act of 1831 (4 U. 
S. Stat. at Large. 436), which embodies the provisions 
of the Acts of May 3lst, 1790, and of April 29th, 1802, on 
the subject, says: 

‘*Those requirements which in England are generally 
regarded as directory, and not as conditions precedent to 
title (1 Dan. Ch. Pr. 419; Curtis on Copyright, 198, 205; 
Godson on Pat., 211), are, under our laws, important and 
indispensable prerequisites to a perfect title. Depositing 
the title page in the proper clerk’s office, publishing a notice 
according to the Act, and delivering a copy of the book, are 
held to be conditions, the performance of which is essential 
to the title. On that authority I think the point is placed 
beyond question, that the failure, in the present case, to 
publish the notice demanded by the Act, in the manner 
directed, creates a fatal defect in the plaintiff’s title. Even 
though the failure to publish the statutory notice arose from 
mistake, this court could have no power to accept the inten- 
tion of the party in place of a performance, any more in 
respect to the insertion of that notice on the proper page, 
than in respect to the deposit of the title of the book. 

It was also held in same case, that where the title page 
of a book was deposited in 1846, and the notice of the 
entry, as printed in the copies of the book, stated the en- 
try to have been ‘*made in 1847: that under §5 of the 
Act the error was fatal to the title.’’ 

‘*Whether the error arose from mistnke or not, makes 
no difference.’’ 


Baker vs. Taylor, 2 Blatch. C. C. R., p. 82. 
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The complainant sets up a contract as the basis of title, and 
the foundation of his cause in this court, in which it is pro- 
vided that the book shall be furnished respondent with bis ex- 
clusive imprint. ‘He agrees, further, to pay for all books 
manufactured from said plates, upon his order, with his ex- 
clusive imprint and copyright...’ ‘Exhibit B.’? complain- 
ant’s bill. 

This is from the pencil memorandum of Mareh 30th, 
1880, which was retained by Hubbard and in Hubbard’s 
handwriting. The pencil memorandum in Hubbard’s hand- 
writing, dated Mareh 30th, 1880, left with Thompson, con- 
tuins the same provision, with the addition of the word 
‘onark,’? swith his exclusive imprint and copyright mark.”’ 

Thus it appears that if there ever was an assignment of 
any interest in the copyright, it was on the agreement, con- 
dition and consideration that the copyright should be pre- 
served by printing the copyright notice, or as Hubbard 
expresses it, the ‘‘copyright mark.’’ If the notice is not a 
compliance with the statute, itis clear that Hubbard failed to 
carry out his part of the contract when be published the first 


book, and thus violated his agreement. 


J. B. HENDERSON, 


Attorney for Thompson. 
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2337 G. E. B., EXHIBIT 1. 


PERSONAL. 


Sr. Louis, Oct. 29, 1879. 
Mr. HusBBagp. 

Dear Srr:—In answer to your inquiry as to whether 
we would join you in making a prime Stock Book I will say 
that the idea impresses me favorably if we could agree on all 
the poipts—including that of author as well as the plan and 
make-up of the book. I am too busy now to give much 
thought as to equitable arrangements and will be nervously 
crowded till after the Holidays. If you then believe such 

2338 a combination feasible and can outline a plan that would im- 
press me as favorable and practicable, I will make a visit to 
Philadelphia and in person talk up details. You would not, 
of course, expect me to have such a book prepared for this 
season’s trade, would you? 

~*~ x * * * * * * 


Notwithstanding all this, Z believe a good book on the 
subject, pushed with judgment in just the right way, 
* would pay—not that it would start fast or bear loud or ex- 
2341 travagant push, but that it would run steadily and quietly 
for along time. In that it would be a good Stock Book— 
(no pun intended. ) 
Have you any plans? 
Bus. booms. 
* Ie. 


N. D. THOMPSON. 


G. E. B., EXHIBIT 3. 


St. Louis, Mch. 2, 1880. 
Mr. HusBarp. 


DEAR Sir :—Yours 27th rec’d. Glad to know that you 
have taken no steps in regard to matter of Stock Book. J 
2344 have a plan of co-operation that we can unite on. The plan 
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covers the production of the book and all, but explanations 
are better made in person. Isn’t it time for your annual 
pilgrimage West? If you can come soon we can then 
negotiate the arrangement. Don’t do anything till you 
come. 


Very truly, 
N. D: THOMPSON. 


EXHIBIT THOMPSON I. 
3-6-1880. 


FRIEND THOMPSON, 
520 Pine St., St. Louis, Mo. 

Your favor of the 2d came duly to hand and contents 
noted. I am trying to arrange to make a trip west, and 
may be able to get away within ten days or so. 

If you will, however, unfold your plan as well as you can 
by mail, it will enable me to canvass the matter with Mr. 2767 
Ayer, and I would be much better prepared to get right 
down to business when I come out there. 

We will make due allowance for the difference between 
the medium of the pen and a personal unfolding of your 


views. 
Most Truly Yours, 


A. H. HUBBARD. 


HUBBARD TESTIFIES AS FOLLOWS: 

Witness resumes: 

I received a letter from defendant dated March 2, 1880. 
(Letter produced marked G. E. B. Exhibit 3.) After the 
receipt of the letter dated March 2, 1880, I went to Hot 
Springs and stopped at St. Louis, and was there on March 
27th. Larrived in St. Louis in the morning. I went early 19 
to Mr. Thompson’s office and was very greatly surprised on 
his showing me advanced sheets of a Stock Book, which 
was near completion. He claimed it to have been prepared 
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by one J. Russel Manning and represented to me that J. 
Russel Manning was a veterinary surgeon of extensive ex- 
perience and unquestionable ability. He showed me pros- 
pectus books, and represented that the completed book 
would be better in quality of illustrations and other points 
than the prospectus indicated. We discussed during a large 
portion of the day, business prospects and plans, he request- 
ing me to unite with him in some way in the publication of 
the Stock Book. I replied that I would not entertain the 
idea of any joint ownership, but that I would purchase the 
book, plates, copyright, stamps, etc., entire, and if he would 
agree to devote his energies exclusively to the St. Louis field | 
for two years, I would in consideration of this exclusive ef- 
fort in the sale of my publications, manufacture and supply 
him the Stock Book in quantities at a very special figure. 


Mr. Thompson then wrote out a proposition substantially 
in accordance with the conversation we had onthe subject. 
Proposition was in form of a letter dated March 27th, 1880. 
(Letter produced marked G. E. B. Exhibit 4.) This mat- 
ter was the chief subject of conversation during the entire 
day— March 27th. I left St. Louis on the evening of the 
27th for Hot Springs, Arkansas, taking this proposition with 
me and made some pencil memorandums of changes which 
seemed important to me. On the way to Hot Springs 
and back, I wrote out-a memorandum of agreement be- 
tween us in pencil and « copy of the same. On my return 
to St. Louis, I telegraphed Mr. Thompson to meet me at 
the Union Depot. I reached there in the morning and im- 
mediately showed Mr. Thompson the pencil memorandum 
of ugreement. We discussed the points of the same about 
one hour, and on the copy which I retained and which was 
somewhat altered from the first draft, we agreed and both 
signed it. This was on March 30th. As our time was 
somewhat limited, Mr. Thompson was to make changes in 
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the copy he kept to correspond with mine. The copy I kept 
and brought to Philadelphia was to be the basis for a more 
satisfactory draft to be made with pen and ink in good 
shape. (This agreement produced marked G. E. B. Ex- 
hibit 5. It is printed as Exhibit ‘‘A.’’ in the bill of com- 
plaint and has endorsed thereon the Certificate of the Li- 
brarian of Congress, that it was recorded in the Office of the 
Librarian of Congress on the 23d day of August, 1882. ) 


THOMPSON TESTIFIED AS FOLLOWS, TOUCHING 
THE CONTRACT : 


By Mr. Kerr (resuming): 

Q. After proposing to him to handle the book as your 
agent, what was then said by him? 

Ans. He said that the expense of making books in the 
West was such that I could not make rates that would jus- 
tify his taking hold of the book as a general agent. 

Q. Did he make you any proposition? 

Ans. He suggested that he manufacture the book for 
both, and that suggestion was based ona further suggestion 
that he pay something for the use of the plates; I believe 
he said that he would pay a ‘‘royalty’’ for the use of the 
plates, which is a proper term. 

Q. Proceed and state the remainder of the interview ? 

Ans. Iasked him what basis he would propose, and after 
thinking about it for a considerable time, he said, ‘I will 
buy the plates,’ and asked me to sell the plates, with the 
privilege of controlling on his part a given territory and 
manufacturing for me at cost. We talked sometime about 
ut basis on this plan; I told him that I had estimated the 
cash outlay on the book at about $4,000, and that for the 
privilege of manufacturing and selling the book without 
royalty in a territory beyond what might be considered a 
reusonable field for me here, I should want that sum. This 
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preliminary conversation was based on actual cost of manu- 
facture. He finally suggested that in order to get at the 
actual cost of manufacture it would necessitate a little ad- 
vance on what might be figured out as the expense of press 
work, binding and paper; that carrying stock, expense of 
clerk hire, insurance, &c., would add to the net cost, and he 
suggested that about ten per cent. additional to these net ex- 
penses would just about cover the entire cost involved. I 
recognized the correctness, or at least the approximate cor- 
rectness, of this method of estimating what would really be 
the cost. I will say that in his request to me for a propo- 
sition to sell the book with the reservation which I have 
named, he stated that he could make the book East at a less 
expense than it could possibly be made in St. Louis, and 
that adding this ten per cent. to his cost of manufacture, 
und adding the expenses of shipping, I would still get the 
books here on that proposition at a less cost than that at 
which I could possibly manufacture them here. 


Q. Did you tell him what the book cost you? 

(Mr. Sypher, plaintiff’s counsel, objects to the question as 
leading. ) 

A., He asked me what the book cost me here in cloth. 
I told him that I had figured on the cost of manufacturing 
from the plates very carefully, and that I thought the first 
edition would cost me a little inside of $1.18 for the cloth 
binding, but that printing the first edition necessitated ex- 
periments, delays, and some little expenses not entailed on 
subsequent editions, xnd that I could make it cheaper in 
subsequent editions, especially in publishing larger editions, 
the present one being only about 2,200 copies. He asked me 
then to give him the data on which to figure the expense of 
making the book. I furvished him with a paper block on 
which to figure, gave him the size und weight of paper, and 
he sat down and measured the book with exceeding minute- 


hess, measuring the gold on the cover, estimating the amount 
and cost of paper, and discussing somewhat in the mean- 
time the quality of paper to be used, suggesting that ma- 
chine finished paper would be the proper thing and would 
save expense in making the book. After thus carefully 
figuring on the expenses necessary to the manufacture of the 
book, he stated that he could make it quite inside of a dol- 
lar per copy, and that on the ten per cent. advance which 
he suggested he could put the book down in St. Louis, all 
charges paid, at ten cents per copy less than I could possi- 
bly make the book. This expression was emphatic, &c. 


—— 


G. E. B., EXHIBIT 4. 
St. Louris, Mch. 27, 1880. 


Mess. Husparp Bros. 

GENTS :—I will sell you my Stock Book plates, including 
copyright, originals of cuts, cir. plates and book stamps, 
for $4,000, when present edition is off press, and the abso- 
lute control of all territory in the United States and Canada, 
except the States Mo., Ark., Indian Ty., La., Texas, Miss., 
three south tier of Co.’s in Lowa, IIl., south of Mendota, Ind., 
south of Logansport, Ky. and Tenn., west of the Louisville 
and Nashville R. R., and Ala., west of the Louisville and 
Montgomery R. R.—for which territory btoks are to be 
manufactured for me ut 10 per cent. above cost of actual 
expense of manufacture, and promptly furnished. Said 
books to be furnished with our exclusive imprint and copy- 
right mark—I paying for same at 60 days. 

In the observance of territory, all applications are to be 
referred without compensation, and a forfeiture of $1.00 
per copy to be made on all books sold by any party outside 
of the field belonging to said party—you to be responsible 
both for your genera! and eanvassing agents—I the same 
us to mine. The payment for the said plates to be madeas 
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2347 follows: $1,000 to be paid in stock and present unsettled 


5 


accounts, $1,000 by note for five months, $1,000 by note 
for ten months, $1,000 by note for fifteen months, said 
notes to be endorsed by N. W. Ayer & Son, and secured by 
it lien on plates, and to bear intesest at 6 per cent. 
Yours truly, 
N. D. THOMPSON. 


In consideration of above agreement I will obligate myself 
to publish no new book for two years, except Texas History, 
Almanac and the Tice Almanac, and to take nothing except 
your books in said time, which I will agree to push vigor- 
ously. 60 on books and Bibles. 


EXHIBIT THOMPSON K. 
MEMORANDUM OF AGREEMENT HELD BY THOMPSON, 


N. D. T. agrees to sell H. Bros. the plates (1000 p.) of 
Manning’s Stock Dr., etc., including copyright, the origi- 
nals of cuts, stamps for binding and circular plates, for 
$4,000, and deliver same soon as first edition, now printing 
is off press, well boxed at depot in St. Louis, free of charge 
for boxing and drayage. 

He agrees further to pay for all books manufactured from 
said plates upon his order (with his exclusive imprint and 
copyright mark); to order not less than 500 at a time, and 
sixty days, and in time to admit of their being bound after 
receipt by Hubbard Bros. of his order. He agrees to pay 
for all books he orders made from said plates, a net price of 
ten per cent. in advance of cost of manufacture, including 
boxing and drayage. 

He further agrees to confine his sales to the following ter- 
ritory, viz: the States of Missouri, Arkansas, Indian Terri- 


tory, Louisiana, Texas, Mississippi, Southern Illinois, one- 


third of each Indiana, Kentucky, Tennessee. 


J 


He further agrees for the period of two years to publish 
no books, except those he now has in course of publication, 
viz: Texas History, Almanac, and the Tice Almanac, and to 
devote his energies largely for the above period to the vig- 
orous prosecution of the sale of the publications (books and 
bibles) of Hubbard Bros., and to theirs exclusively (includ- 
ing bibles), (aside from his own as named), paying for the 
same within sixty days of date of bills at the rate of sixty- 
five per cent. off from the retail prices, and for all circulars, 
prospectus books, posters, etc., at cost. 

In consideration of the fulfillment of the foregoing cove- 
nants and agreements, H. Bros. agree to purchase and do 
hereby purchase the plates of Mg’s Stock Dr., etc., as be- 
fore described, paying for the same as follows, viz: $500 
and present stock accounts unsettled, and 500 24 months; 
$1,000 by note at 8 months; $1,000 by note at 12 months ; 
$1,000 by note at 18 months, notes bearing interest at 6 per 
cent. per annum. 

They further agree to supply N. D. T. all he may order 
of books from said plates in 500 lots with his exclusive im- 
print and copyright mark at 10 per cent. advance on actual 
cost of manufacture (said cost to include boxing and dray- 
age) and for cash on receipt of goods by N. D. T. 

They further agree to supply N. D. T. such of their 
other publications (books and bibles as are issued for sale 
through their home and branch offices), at a discount of 65 
per cent off the retail price of the same, granting him the 
exclusive right of sale of close books in Mo. (excepting six 
counties adjacent to Kansas City), Ark., Texas, La., that 
part of Ky. and Tenn. lying west of the Tenn. River, and 
So. Ill. 

It is mutually agreed that each party of this contract shall 
be responsible to the other in the amount of $1 per copy 
for any close or exclusive books sold upon the territory of 
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the other, and that all applications for agency coming from 
without the tield of either, shall be referred to the party 
having right of sale, and a charge of fifty cents made for 
each application so referred. 

It is further agreed that should N. D. T. go out of busi- 
ness or for any reason cease to prosecute the sale of Man- 
ning’s Stock Dr., then the right of sale in his exclusive field 
shall belong to H. Bros., unless his successor shall prosecute 


9774 the sale in like manner. 


The field on Stock Book to be the same as on H. Bros. 
book, except as to six Co.’s adjacent to Kansas City. Plates 
to be made collateral security for payment of notes. 


HUBBARD BROS. 


EXHIBIT «*B.”’ 
MEMORANDUM OF AGREEMENT HELD BY HUBBARD. 


N. D. Thompson agrees to sell, and does hereby sell to 
H. Bros. the entire plates (not less than one thousand 
pages) of a new book, entitled Manning’s Illustrated Stock 
Doctor and Live-Stock Encyclopedia, for the sum of $4,000, 
including copyright, the originals of the illustrations, all the 
stamps for binding the book and circular plates, and deliver 
same as soon as first edition now printing is off the press, 
shipping same to Philadelphia, and delivering same, well 
boxed to the depot in St. Louis, free of charge for boxing 
or drayage. He agrees further, to pay for all books 
manufactured from said plates upon his order, with his ex- 
clusive imprint and copyright, cash within sixty days, and 
to order not less than five hundred at a time, and to order 
in time to admit of their being bound after receipt by Hub- 
bard Bros. of the order. 

He agrees to pay for all books he orders made from said 
plates a net price, which shall be ten percent. in advance of 
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cost to H. Bros. of their manufacture, and also the further 
cost of boxing and drayage. 

He further agrees to confine his sales to the following ter- 
ritory: the States of Mo., Ark., Indian Territory, La., 
Texas, Miss., So. Ill., Kentucky and Tenn., west of Tenn. 


River. 
He further agrees for the period of two years to publish 


no books except those he now has in course of publication, 
viz :* Texas History, Almanac and the Tice Almanac, and to 
devote his energies largely for the above period to the vig- 
orous prosecution of the sale of the publications ( Books and 
Bibles) of Hubbard Bros., and theirs exclusively, including 
bibles aside from his own as named, paying for the same 
within sixty days of date of bills at the rate of 65 per cent. 
off from retail prices and for all cirs., pros. books, posters, 
etc., at cost. 

In consideration of the fulfillment foregoing covenants and 
agreements, Hubbard Bros. agree to purchase and do hereby 
purchase the plates of Manning’s Stock Doctor, &c., as be- 
fore described, paying for same $500 offset present ac. ; 
$1,000 by note at 8 mos. ; $1,000 note at 12 mos. ; $1,000 
by note at 18 mos. ; $500 by note at 24 mos. Notes bearing 
interest at 6 per cent. perannum. They further agree to 
supply N. D. Thompsonall he may order of books from said 
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plates in 500 lots with his exclusive imprint and copyright 31 


mark at 10 per cent. advance on actual cost of manufacture, 
also cost of boxing and drayage, on 60 days by N. D. Thomp- 
son. 

They further agree to supply N. D. Thompson their other 
books and bibles made for sale through and supplied to their 
branches at a discount of 65 per cent. from the retail prices 
of the same, granting bim the exclusive right of sale of close 
books in Mo. (excepting six counties adjacent to Kansas 
City), Ark., Texas, La., that part of Ky. and Tenn. lying 
west of the Tennessee River and So. Ill. 
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It is mutually agreed that each party to this contract shall 
be responsible to the other in the amt. of $1.00 per copy for 
each copy of exclusive or close books sold in the other’s ter- 
ritory by the general agents or canvassing agents of the op- 
posite party, and further, that all applications for agency of 
close or exclusive books outside the field of either, shall be 
referred to the party having exclusive right of sale and a 
charge of 50c. made for each application so referred. It is 
further agreed that should N. D. Thompson go out of busi- 
ness, or for any reason cease to prosecute the sale of Man- 
ning’s Stock Doctor, &c., then the right of sale in his exclu- 
sive field shall revert to Hubbard Bros., unless his successor 
shall prosecute the sale in like manner as he would have done. 
The field on Stock Book to be the same as on H. Bros.’ 
books except the six counties in Missouri, adjacent to Kan- 
sas City. 

Hvuspparp Bros. 

N. D. THompson. 


Plates to be made collateral security for payment of notes. 


H. Bros. 


EXHIBIT THOMPSON M. 


March 31st, 1880. 
Mr. HussBarp. 


Dear Sir :—There are so many things not covered in the 
brief memorandum of our agreement concerning Stock 
Book, and not settled in our brief breakfast conversation 
Tuesday morning, that I think it best to enumerate some of 
the points that must be embodied in a more definite con- 
tract: 

First as to territory—I believe it was quite agreed that in 
Ill. the north end boundary of my field should be the ex- 
tension of the north line of the third tier of tps. in lowa.— 
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included in my field which would give me the counties of 
Henry, Bureau, La Salle, Grundy and Kankakee. 

The special reason I name these counties is that I have 
a gen’l. agent or rather a canvassing agent in Marshall Co. 
who now has 8 agents working in connection with him, and 
every one of the-counties here named has one or more 
agents. From Bureau, La Salle, Woodford, Marshall and 
Grundy I have good reports. The clause in the memoran- 
dum reading 1-3 each Ind., Ky. and Tenn., had better be 
well defined. You spoke of desiring all of Ind., for Keeler if 
agreeable, but on Stock Book I feel that I should controla 
part of it, and that the Louisville and Nashville R. R., and 
its extension through Columbia, Tenn., should be the divid- 
ing line in Tenn. and Ky. In Ind. the road running from 
or through Covington, Crawfordsville, Indianapolis, Colum- 
bus, Seymour and on to Louisville, Ky., would leave me a 
southwest portion equal to about 1-5 the State, but I would 
be satisfied with it if other points are agreed to. I want to 
be satisfied to start with, and we will get along prosper- 


ously and pleasantly. It was your proposition that I 


should work out the agencies established beyond this field, 
which is right. They are not very many, and I would give 
you a statement of the fields occupied so that no confusion 
could occur. In this I mean special canvassing agencies. 
Small territory in every case is given. General agencies 
outside of my field are to be turned over. Of these I made 
mention to you. 

In all the above I have reference only to Stock Book. On 
other publications yet to be made I surrender Kan., Nebr., 
Col. and 6 Cos. in Mo. 

Another thing which we did not have time to settle was 
the date at which notes and the two years matter should 
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begin. I would suggest that it be the period at which you 2781 


begin your preparation to push the Stock Book. 
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I mention these things thus early that they may be em- 
bodied in definite shape in the articles of agreement that 
you will doubtless very soon draw up. I hope these things 
will be detinite, well understood and agreeable all around, so 
that we may go to work with no chance of subsequent dis- 
satisfaction. . 

Let whatever form of lien you make be in accordance 
with the laws of your State. 
Very Truly, 

N. D. THOMPSON. 


EXHIBIT THOMPSON N. 


4-2-1880. 
FRIEND THOMPSON: 

Your letter of the 3lst surprises me, because I took 
special pains in the last part of our hasty interview to get 
the territory matter to our liking in consideration of yield- 
ing to you the $500 between us. I said plainly, if you think 
i little you will remember : ‘*‘ We/i—you make the territory 
lines same as the regular lines for owr books except the six 
Cos. near Kansas City in Mo., and we will yield you this 
$500 matter, giving youthe 4 M. and will allow you to work 
what agents you have now appointed in the territory you 
relinquish thereby,’’ and it was so settled and I noted it right 
down on my memorandum as follows: ‘* The field on Stock 
Book to be the same as on H. Bros. books except the six 
Co’s in Mo. adjacent to Kansas City.’’ And you and I 
both signed the paper with that as the last clause above our 
signatures. You were to turn over to us all Genl. Agency 
matters, and a// applications and agents appointed outside of 
the territory lines as originally desired by you, we paying 
you 50c. each for applications. 

The clause reading 1-3 each Ind., Ky., and Tenn,, was 
stricken out by the later ngreement embodied in last clause 
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fixing boundary linessame us on our books, excepting only six 
Co’s adjacent to Kansas City, and was so struck out by me 
at the time, as my copy shows, and I suppose yours to be the 
same. 

The line is thus: Mo. except six Co.’s. So. Ills., same 
as formerly, Ky. and Tenn. west of Tenn. river, Ark., Indian 
Ter., La., and Texas, and you have the privilege of work- 
ing out the agencies you have appointed in So. Iowa, central 
Co.’s in Ill. and So. Ind. Outside of this you surrender all 
tous. We trust you will find this perfectly correct, as it 
surely is, and that we will not have any sort of misunder- 
standing about the matter. 

I did not suppose a question could arise as to date of 
notes. Should it not be date of delivery of plates? We 
think so most surely, same as we would settle any other 
purchase. 

The agreement calls for the circular plates, and we think 
us we understood them to be part of the bargain you should 
put them in type cast and forward us the electros. It 
seems to us clearly our right or we would not ask it. 

Will you please have some title pages printed at once 
(200) our imprint H. Bros., Phila., Chicago, Cincinnati, 
and Springfield, Mass., and A. L. B. & Co. San F. and send 
us with 25 Pros. books (at cost). 

Will you furnish cir. plates? Would like them soon as 
possible. 

Yours Truly, 
A. H. HUBBARD. 


EXHIBIT THOMPSON O. 


Str. Lous, April 5th, 1880. 


Mr. HUBBARD. 
* * * * - ea * « 


I also clearly understood that I was to work out the few 
ngencies made already, which ever might be the location. 
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* 2792 They are, of course, not many, as my first circulars were 
printed only a littie over five weeks ago. Throughout these 


negotiations | have not taken positions with a view to mar- 
gins for compromise. I will say this, however, as there is a 
misunderstanding as to limits, if you will at once agree to the 
points here made I will consent to Prothero’s working Kan. 
und Neb. for Stanley under your auspices. He can’t afford 
to push it under my control and rates with him, but you 
san give him such that he will be justified in crowding it, 
and much to your great advantage. I would, of course, con- 
tinue to work out my agencies there. 

Better make out a more definite writing on the basis here 
named at once. In the matter of circular plates, I told you 
very distinctly that the matter was not electrotyped. Of 
course would not assume that expense. 


* * * * * * * * 


l understand that you have not much time to waste in nego- 
tiutions, und I suggest that you ¢elegraph me on receipt of 
this your acceptance of my interpretation of agreement. 

Yours Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON P. 
4—10-1880. 
rRiEND THOMPSON. 
Your favor of the 5th came duly to hand, and we have de- 
layed reply somewhat in order to give the matter mature 
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Ist. You state the $500 matter was settled at the break- 
fast table; in reply, you possibly thought so, but I did not 
consent to it then, but said regarding it let that rest till we 
consider the other points at issue, and my reason was that if 
we could meet on the other points, of which the maip one 
was the territory, I would yield the $500 question, and hence 
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my statement in my last letter was perfectly correct, and 
your yielding the point of territory lines was my chief reason 
for granting the $500 difference. 

2d. Regarding agentsat work, you stated plainly in your 
office before I went south, that you would turn over all agents 
outside of lines you then proposed, and we should allow you 
the 50 cents each for all applications, and when I proposed 
that lines be ‘‘same as on our books’’ ( which lines are clearly 
stated in the agreement), I proposed that you might hold 
the agents in the additional field thus conceded to us. 

3d. You say the clause, ‘‘4 Ind., Ky. and Tenn.’’ is not 
stricken out in your copy ; well you simply overlooked doing 
it, and the clause dast written, ¢. e. written while we were on 
the cars, annuls that one, or it means nothing at all; it is 
‘as follows; ‘*The field on stock book to be the same as on 
H. Bros. books except the six Cos. in Mo. adjacent to Kan- 
sas City.’’ There can be no question of the meaning of this 
last clause, and while you may not have clearly gathered then 
this concession was our main reason for yielding the $500 
question, yet I will take my oath to the fact if you wish it. 

4th. Regarding circular plates, you gave me the im- 
pression, or at least did not inform me, you had no plates 
when [ stipulated that circular plates, book dies, &c., should 
zo to us with plates of the book not till after the agreement 
was signed, if I remember right, and I think we would be 
entitled tothem. Under the same agreement I should feel 
bound to supply them. As we are not at all disposed to 
crowd we are not disposed to insist on this, but leave the 
matter to your judgment of right. 

Sth. Regarding Kansas and Neb. for on Stan- 
ley we do not feel it to be any adequate offset for the ter- 
ritory you wish relinquished on the Stock Book. The field 
in Lowa, Ill. and Indiana is valuable to us, because Chi. and 
Cin. offices work up the material there in their regular work, 
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and it is for this very reason that I so much desired to have 
territory lines alike on all the books. 
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Now, friend Thompson, we are not disposed to crowd at 
all, but we madea definite agreement and one extremely lib- | 
eral to you, and we see no reason why we should give away 
valuable considerations therein. We think you made much | 
the sharpest bargain, and in fact feel that you generally do ; 
your fine success in business shows that you look well to ; 
your own side in bargains. : 

2802 ‘To show you some of the considerations that tended to 
deter us from making the agreement, I may just state that : 

we were already in consultation with an experienced cattle é 

(and general stock) man, an excellant writer, large owner of 
cattle, thoroughly posted in the whole business, and who ap- 

plied to us to publish a stock book of which he has a consid- 
erable portion prepared, and he would complete it in short 
order if we would say the word, and I am perfectly sure I 
could make a book of 1000 pages, to sell at $3.75, at a 

cost not exceeding $3 M., and I know where I could put my 

2303 hands on } of the cuts needed in a week’s time, and at | 
trifling cost. Again, I have a cousin who has been doing ' 
splendily at appointing agents, is full of enthusiasm, 22 
years old, can command $10,000if needed, in his own right, 

and he is very anxious to take charge of a branch for us at 

St. Louis. He was exceedingly disappointed when I told 

him of the arrangement with you, yet I felt disposed to close 

with you as I did. I would not have yielded that $500, ex- 

cept upon your conceding territory lines, as I felt that we 
gave you a 6tg price and a splendid bargain by giving you 
2504 all the plates cost you, and yet a big and valuable field for 
the sale, supplying the books virtually at cost of production, 
the 10 per cent. will merely pay cost of clerk hire, &c., for 
the manufacturing. No, we cannot consider a surrender of 
territory without consideration, but we will be entirely 
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reasonable if we can arrange any release to meet you for fair 
consideration, though we greatly desire territory lines same 


all round. 
We think it much the better plan to carry out contracts 


as made. 
Hope you can see it best to telegraph us **All O. K.”’ and 2885 
hasten the Pros. books we requested sent, that we may get 
to work among colleges. 
Yours Most Truly, 
A. H. HOBBARD. 


G. E. B. EXHIBIT S. 


St. Louts, April 13, 1880. 
Mr. HupsBarp. 

DEAR Sitr:—lI have been sick for a week, and to-day am 
in the office for only a short time—where I find your favor 
of the 10th. I shall be compelled to be on the dry docks 
for repairs for a few days to come. 

As to the matter of territory, we got different impressions 9559 
of some of the details in that hasty breakfast-tunnel-bridge 
agreement. The particular point that I had fixed in my 
mind as allowing no alteration was the fact that I had to 
protect the work so well begun in Southern Iowa and Cen- 
tral Ill., and that for the surrender of Kans. and Nebr. 
I was to have some compensation by way of further eastern 
limits. There was not the least necessity for my selling the 
book at all, I had already demonstrated to my satisfaction 
both the salability of the book, and the ease with which 
agents of superior ability could be procured on it. Then 9551 
why cut myself off so measurably from its sale? This I 
thought I was guarding, and I did not know you had added 
that final paragraph containing it, but as I before said 
thought it was a record of the lien feature—it being writ- 
ten while that was under mention. 


2504 
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But I don’t feel to-day like going into elaborate explana- 
tions, or making a detailed agreement. I propose turning 
Prothero’s work over to you on Stanley because of the mis- 
understanding, and it ought to be sufficient—in such case I 
reserved the privilege of working out my agencies there— 
your only anxiety while here, concerning territory, seemed 
to me to be to satisfy Keeler, and you made the suggestion 
that my particular requisition be made on Chicago field. 
But hére is what I am willing to do—Give you Stanley trade 
by Prothero in Kans., 1nd Nebr., take as my territory on 
Stock Book two tiers of cos. in S. Iowa, instead of three; 
make Henry, Bureau, La Salle, Grundy and Kankakee cos. 
in Ill. my north boundary and to include them in my field. 
Give you all Ind., instead of 2-3 of it; make the boundary 
in Ky., the Louisville and Nashville R. R.; in Tenn., the 
Nashville and Montgomery R. R.; give you all Ala., instead 
of 1-2 as at first proposed, giving you a big and valuable 
field for Atlanta office, my unbroken States being Mo., 
Ark., Texas, La., Miss., and Ind. Ty. I to work out the 
few agencies made outside of this field previous to your 
agreement to above—but to give exact statement of location 
of such agencies. Except in a single case, I have never 
given out over 2 or 3 nrs. to any agent, and generally one. 
The applications were what I proposed turning over. In 
this I lenve no room for further concession, and rather than 
make it, it would suit me better to forego the whole thing, 
and if you see it best to your interest to do the latter tele- 
graph me and there will be no hard feelings in the matter. 
Tecan clear the full $4000 in Kansas and Nebr. alone be- 
fore the holidays. There is no question about it. In three 
counties in IIl., my agents have sold books already that will 
pay me every cent of $500 profit, and they are not near 
complete. This wiil give you some idea of the value of 
territory on that book when it is properly worked—and the 
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value of. the field surrendered in the two States above named. 

' The fact is the book is timely and of. a design that takes. 

’  Inever felt that I was driving any close bargain with you, 

| but was-actuated Ist, by the knowledge of the difficulty in 

workiug distant territory, and 2nd by the desire to give at- 

tention for a while to selling rather than making books— 

believing that in that way I could reduee the business of 

handling agents to a better degree of perfection. In conclu- 

sion I willsay, on receipt of. this telegraph your acceptance 

or rejection of these points. If accepted then make a de- 

tailed memorandum of agreement in accordance therewith, 2556 

and send it on. There is no occasion for further delay 

either way. 

cal ~ 

I must say that while in your favor of the 10th, you were 

more tenacious of points than you ought to have been, the 

tone was so courteous as to rob it of harshness, and be- 

ing physically under the weather just now, I felt somewhat 

relieved thereat. I await your answer and remain, 2557 


Yours Very Truly, 
N. D. THOMPSON. 


* * + * * * 


EXHIBIT THOMPSON Q. 
PHILADELPHIA, April 15th, 1880. 
N. D. THompson, 
520 Prine STREET. 
You should honor your contract, however ; forward Pros- 


peetus and await letter; we desire simply right. 2806 
HUBBARD BROS. 


G. E. B., EXHIBIT T. 
PHILADELPHIA, 4—16-—80. 
+ * * «e * ee * 


If we must get $4,000 out of those plates and make any- 


a 
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thing besides, we must have territory in which to do it, and 
you should not assume that this right under the contract is 
of no importance to us. 

Now, we are willing to allow you, out of this $500, $1950 
for your concession of Kan., and Neb., on Stanley and the 
three tiers of counties in Ia., 1-3 Ind., &c., and if you 
throw off $350 of that $500 we will yield you the territory 
as you name it. In this letter of the 13th, although your de- 
mand for Ill. field is exceedingly objectionable taking all 
the State nearly. 

Now friend Thompson, we went there at our expense to 
buy the plates. We madea bargain and a royal good one 
for you. You virtually proposed to sell us a duplicate set 
of plates for 2-3 the cost, and we gave you a better bar- 
gain. Now you say you did not understand that important 
clause, and therefore demand of us the cancellation almost 
without consideration. 

You must see that we cannot be expected to ‘yield such a 
thing. It is not stubborness at all, but simply our clear 
right under the agreement, which was clear and exceedingly 
favorable to you. 

We do not look upon this book as any such bonanza as 
you in your enthusiasm seem to regard it, but we have a 
place for it. We do not wish to enter the field as compet- 
itors with so good a friend and customer, we have promised 
our men the book and cannot relinquish it without loss. 

Finally, if you will compromise by allowing us $200 or 
the territory as before proposed, except Miss., we will do 
that, but otherwise we deem further writing useless, and that 
you should come here and bya personal interview settle the 
matter. It would be very unfair to treat us otherwise 
surely. 

$250 is not a great deal, but it is so much upon an al- 
ready large sum to get out of a greatly diminished field, and 
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is certainly a most generous proposition on our part after 
our expense and time of trip and considering it as result of 
your mistake. We want to get to work and ask that you 
telegraph the acceptance of either plan that suits you best. 
Please exercise your most compromising spirit and you will 
oblige, 

Yours Sincerely, 


A. H. HUBBARD. 


G. E. B., EXHIBIT U. 
St. Louis, Mo., April 19, 1880. 2565 
Hussarp Bros., 723 Chestnut, Pha. 

Your compromise declined. With the Iowa and Ills. ter- 
ritory conceded to us, and the right to work out agencies 
elsewhere made, I will relinquish the territory east of Ten- 
nessee River. Let your answer be yes or no. Will not 
discuss the matter further. Mississippi is not in contro- 
versy. It was always ours. Prospectus ready to ship, but 
uecept or reject this as your interest dictates. 


N. D. THOMPSON & CO. 


G. E. B., EXHIBIT V. 2566 
PHILADELPHIA, Pa., April 20, 1880. 
N. D. Tompson & Co., 520 Pine St. 
Relinquish agencies outside disputed territory and we 
yield. Express Prospectus, also circular cuts. 


HUBBARD BROS. 


G. E. B., EXHIBIT W. 
St. Louis, Mo., 4-20, 1880. 


HussBarp Bros., No. 723 Chest., Phila. 
Will fill orders and subscriptions taken to fifteenth July, 
then turn over agencies. This is my last communication. 2567 


Shall I send Prospectus? 
N. D. THOMPSON. 
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G. E. B., EXHIBIT X. 


PuHitapEvpuiA, Pa., April 20, 1880. 


N. D. THompson, 
520 Pine St., St. L. 


Yes, hasten Prospectus and cuts. 


HUBBARD BROS. 


EXHIBIT THOMPSON R. | 
PHILADELPHIA, Pa., April 24th, 1880. | 
N. D. THompson, 
520 Pine St., St. L. 

We accepted last proposition; why no Prospectuses, letter 

or cuts? | 
Branches waiting uneasy. Express ten Prospectuses Chi- 
cago, ten Cincinnati; answer. | 


2807 HUBBARD BROS. | 


EXHIBIT THOMPSON A. A. 


St. Louis, 5-12-1880. 
Mess. Hupparp Bros., 
GENTs.—Yours, 10th, asking:for bill Steck Book Plates, 
rec’d. Find it enclosed with proper credit. 
a * * * * * * al 
Yours Truly, 
N. D. THOMPSON. 
I will be glad/if you will render settlement by notes soon, 
as I wish every thing in shape before I gouway. I presume 
2834 I will have to go fora short time. Have-been able to sleep | 
only under the influence of opiates for the last three weeks, 
und the matter must be remedied in some way, and: that 
soon. It.is that. which induces me to ask. you to close up 
acc’ ts. ' 


Yours, 
ee ae 
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Date from 3d May, but stock earlier and the last 5 boxes 
plates a little later. It is a fair average. 


G. E. B., EXHIBIT N. 2526 


PHILADELPHIA, May 14th, 1880. 


Messrs. N. D. THompson & Co., 
St. Louis, Mo. 

GENTLEMEN :—Your favor of the 12th is at hand. Re- 
garding settlement for ‘*Stock Book’’ plates, we cannot 
send you notes until we can examine the plates, which will 
make a few days’ delay; we will endeavor to give it as 
prompt attention as possible. We are very sorry to hear of 
your extreme illness, and fully believe that the only remedy 
in your case, as it has been in ours, is rest from the cares of 2527 


business. 
o * . * . * 
Very Respect. Yours, 
- HUBBARD BROS. 


WEST. 


® * 


EXHIBIT THOMPSON C. C. 
PHILADELPHIA, Pa., 5—26—1880. 


Mess. N. D. THompson & Co., 
St. Louis, Mo. 9537 
GENTLEMEN : —Please send us a bill specifying electro- 
plates, copyright, original wood engravings and electros of 
illustrations and stamps for binding of Stock Book, and 
oblige, 
Yours Truly, 
HUBBARD BROS. 
Per GAINOR. 
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EXHIBIT THOMPSON D. D. 


PHILADELPHIA, Pa., 5-28-1880. 
2838 Mess. N. D. Toompson & Co., 
520 Pine Street, St. Louis, Mo. 


GENTLEMEN :—lIn your bill of May 25th, you charge us 
$1.85 as the cost of returning certain damaged goods from 
your agents. Now this wecannotallow. We hold that our 
responsibility ceases when you accept the goods. We ex- 
pect all goods to go out perfect, and they do as far as prac- 
tical human perfection in manufacturing goes. Blemishes 
may escape our notice and we are willing to be at the expense 
of goods coming back from St. Louis if found to have gone 

2839 from us in an imperfect condition, but if you ship to your 
agents you must take the risk of the agents injuring the goods 
and also cost of their return to you if they went out in an 
imperfect condition. We will not agree to take books back 
after you have sent them out to agents, and will do it upon 
the clearest evidence that they went from us imperfect. 

We will positively not allow the cost of goods coming back 
to you from your agent in any event. It is altogether un- 
reasonable and would only be contended for by such as 
would ride a free horse to death. 

2840 We have never charged you boxing and cartage, but you 
charge it the first chance you get. 

We think you should cancel that charge as you make a 
very fuir profit on those Pros. books to cover such expenses. 

You do not manifest a disposition to treat us as we have 
always treated you. 

- Respectfully Yours, 
HUBBARD BROS. 


amevewreneaee. 9 on 
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G. E. B. EXHIBIT 15. 


PHILADELPHIA, 9-28-80. 
FRIEND THOMPSON: ? 

Your letterof the 24th with notes enclosed, and urging 
signing at once, is at hand. 

I cannot conceive of the least occasion of your staying 
until notes are received, as they can be forwarded to you at 
any point. Your very strong implication that we distrust 
your motive and feel suspicious that vou would take advan- 
tage of us if you could, cannot arise from any word or deed 
of ours, 1s you would not yourself settle for a thing before 
getting it. Indeed we have not yet even received a bill 
covering our purchases. Bill only specified plates, while 
we purchased copyright, book stamps, originals of cuts and 
circular plates. 

I have personally every consideration for your health, and 
would not willingly put a straw in the way of your depar- 
ture, but with the very sharp practice you resorted to regard- 
ing territory, after a plan of agreement was signed by both 
of us, you must not expect me to be so remarkably confid- 
ing as to sign notes to the amount of $4000, in settlement 
of a bill for only about half of what we purchased actually. 


We want the book stamps also forwarded, in short, deliv- 


ery completed, before we settle in full, having already al- 


lowed you the $500 on account. You so strongly assured 
me that you did not sell because of any financial need, that 
I have had no idea that you needed to use these notes, and 
hence have felt no urgency about the matter. 

With assurance of my personal regard, and hoping for 
your early and fall recovery, I am, 


Yours Truly, 
A. H. HUBBARD. 


2367 
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G. E. B., EXHIBIT B. 1. 
PHILADELPHIA, 9-28, 1880. 
F'RIEYD THOMPSON, 
St. Louis, Mo. 

Your letter of the 24th, with notes enclosed and urging 
signing at once is at hand. 

* * = * * * ~*~ * 

I have personally every consideration for your health and 
would not willingly put a straw in the way of your depart- 
ure, but with the very sharp practice you resorted to re- 
garding territory, after a plain agreement was signed by 
both of us, you must not expect me to be so remarkably 
confiding as to sign notes to the amt. of $4,000 in settle- 
ment of a bill for only about half of what we actually pur- 
chased. 

We want the book stamps also forwarded, in short, deliv- 
ery completed, before we settle in full, having already al- 
lowed you the $500 of ac. You so strongly assured me 
that you did not sell because of any financial need that I 
have had no idea that you needed to use these notes, and 
hence have felt no urgency about the matter. 

With assurances of my personal regard and hoping for 
your early and full recovery I am, 

Yours Truly, 
A. H. HUBBARD. 


G.E. B., EXHIBIT 8. 


St. Louts, May 31, 1880. 
A. H. Hupsarp, Esq. 

Dear S1ir:—The whole of the wood cuts and electrotypes 
originally used, except those sent nearly a month ago, were 
sent on the 22d, nine days ago, andthe dies were expressed 
to you last Friday. You certainly have them all by this 
time, and if there is anything remaining [ am at a loss to 
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know what it is, andif there is a further delay in the settle- 
ment it will be on a pretext trumped up for the purpose. 
Considering your own extrnordinary eagerness to close ac- 
count by note always, I shall expect that for the sake of 
cousistency you will now be willing to settle. I am com- 
pelled to wait here for the notes, beeause I do want to use 
one of them, notwithstanding your knowledge to the con- 
trary. I have bought property here and agreed to transfer 
one of these notes the Ist inst., which is to-morrow. The 
giving of notes will be on my sidein a very short time, and 
I should think you would be at least willing to set me a 
commendable example of promptness. 
Respectfully Yours, 
N. D. THOMPSON. 


EXHIBIT THOMPSON E. E. 


PHILADELPHIA, Pa., 6—4—1880. 


Mess. N. D. THompson & Co., 
St. Louis, Mo. 

Dear Sitrs:—We havea letter before us to-day from a 
Mr. P. S. Buel, of Windsor, Broom Co., N. Y., in which 
he states that he ree’d circulars from you on Stock Book 
offering 50 per cent. We take all such letters at what they 
are worth of course. But to enable us to meet such appli- 
cations on equal footing, will you oblige us by sending us 
all the correspondence that you may have had with agents 
within our /imits, with such comments as you think will be 
of service to us in securing them, &c. 

Very Respectfully Yours, 
HUBBARD BROS. 


2353 
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EXHIBIT THOMPSON F. F. 
. St. Louts, 6-4-1880. 
Mess. Hupparp Bros., 
Philadelphia, Pa. 

GeENTS:—Your telegrams concerning charts and their 
finding received. It is strange you did not know that both 
the originals and the chart plates went together. We were 
utterly powerless to help you as we had nothing. There is 
no stamp cut for leather binding. The letters are printed. 
Mr. Thompson is at Hot Springs, Ark. 

Yours Truly, 
N. D. THOMPSON & CO. 


EXHIBIT «*B.”’ 


St. Louis, May 3, 1880. 
Messrs. Hupparp Bros., 
Philadelphia, Pa. 
Bought of N. D. Tuompson & Co. 


To complete set electrot. plates, Stock 
Book, copyright, originals of illus- 
trations and stamps for binding 
same. 

Credit by amount deducted from bills in April, 500 00 


4,000 00 


$3,500 00 


G. E. B., EXHIBIT 58. 
St. Louis, June 4, 1880. 
Mess. Hupparp Bros. 

GENTs:—Yours with three notes for $1000 each, and one 
for $500, dated May 15-80, and payable at 3, 12, 18 and 
24 months respectively, six per cent. interest, rec’d. With 
$500 previously allowed, they are payment in full of plates, 
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engravings, copyright and all the material that enter into 

the manufacture of the Stock Book. The reservation being 

that we control certain field, and are to get books at a cer- 

tain rate above actual cost of manufacture. Also that we 2444 
are to be given a legal lien on the plates, &c. 

In another envelope we send you statements and note, 
and beg to say that we have never held or withheld any 
note with intent to inconvenience or worry you, though we 
have some times done so through hurry and neglect. Such 
shall certainly not be our policy in future. We are exceed- 
ingly desirous that no jar shall occur. 


~ * * * * * * * 


Please write me next at Hot Springs if you wish to com- 
municate with me personally. Will try and get up the list 
of canvassing agents you wish. They are few and occupy 
very small fields and would hardly be met with before the 
regular July 5th transfer. 

Yours, 
N. D. THOMPSON. 


Fill any order made on you by our boys. 


EXHIBIT THOMPSON R. R. R. 
PHILADELPHIA, 6-5-1880. 
Mess. N. D. THompson & Co., 
520 Pine Street, St. Louis, Mo. 

Dear Sirs:—Ship, please, by freight to Cincinnati office, 
51 W. Fourth Str., immediately on rec’t of this, 50 Stock 
Books clo. and when ours are ready we will ship back to 
you, charging same price. Same arrangement as referred 


to in yours of 5-26. 2936 
Yours, etc., 


HUBBARD BROS. 
Per STURGEON. 
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EXHIBIT THOMPSON K. K. 


PHILADELPHIA, 7—22—1880. 
Mess. N. D. TuHompson & Co., 
520 Pine Street, St. Louis, Mo. 

GENTLEMEN :—We have, ever since you suggested a more 
perfect draft of the agreement between us, been endeavoring 
to get ut it, and yet pressing cares have deterred us till it has 
run almost into months. 

Begging you to accept our apology, we submit the draft 
we have at last completed. 

We believe it covers the ground perfectly. 

In this connection allow us to say that upon investigation 
we find the laws here do not recognize any lien upon per- 
sonal property where there is not actual delivery into the 
possession of the party having or desiring to have it as se- 
curity, hence such a paper as talked of would be of no legal 
value at all. We presume, however, that you will not feel 
any great uneasiness inasmuch as there is at least $150,000 
back of the notes you hold, and which has been accumulated 
by the signers by hard work, during the hardest times our 
country has ever known. 

We desire also to protest against you having sold a large 


‘number of Stock Books in Michigan, Wisconsin and other 


2856 


States, in which territory, at the time of our agreement, you 
were to discontinue sale and turn over the agents and all 
applications to our offices. It is our distinet recollection 
that such was the understanding, and hence it was that we 
made an exception to this agreement in the line of disputed 
territory in Iowa, Illinois, ete. 

We feel that you should report at once to our offices or 
here, Just what number of each binding have been sold and 
where, so that our men can work intelligently, and also that 
you should make us proper amends for the books sold -in 
our territory. 
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We submit these points and the draft of contract for your 


consideration, and awaiting your reply, remain, 9853 


Very Respectfully Yours, 
HUBBARD BROS. 


EXHIBIT «D.’’ 


Articles of agreement made this day of June, 
A. D., 1880, between F. W. Ayer and A. H. Hubbard, 
of Philadelphia, trading as Hubbard Brothers, of the 
first part, and N. D. Thompson, of St. Louis, Mo., 
of the second part, witnesseth: that the party of the 
first part doth covenant and agree to manufacture ‘‘Man- 
ning’s Illustrated Stock Doctor and Live-Stock Encyclope- 
dia,’’ with the exclusive imprint and copyright of the 
party of the second part upon the order of the party of 
the second of not less than five hundred at x time, and the 
party of the second part doth agree to give such orders in 
time to admit of said books being bound by Hubbard Broth- 
ers after the receipt of said order or orders, and the said 
party of the second part doth agree to pay cash within 
sixty days for said books, the price to be paid to be ten 
(10) per cent. net in advance on cost of manufacture, and 
party of the second part to pay all cost of boxing and dray- 
age, and the said second party agrees to confine his sales of 
said books to the following territory : the States of Missouri, 
Arkansas, Louisiana, Texas, Mississippi, Indian Territory, 
also State of Illinois south of and including countiesof Henry, 
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Bureau, LaSalle, Grundy and Kankakee, also Kentucky and 236 


Tennessee west of the Tennessee river and the two southern 
tiers of counties in Iowa. The party of the first part agree 
to furnish to the party of the second part their other books 
and bibles made for regular sale through and supplied to 
their branches at a discount of sixty-five per cent. from re- 
tail prices, with no charge for boxing or cartage, to be paid 
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for by promissory notes at sixty days from date of bills, and 
granting that the party of the second part shall have the 
exclusive right of sale of close books in Missouri (except- 
ing six counties adjacent to Kansas City), Arkansas, Texas, 
Louisiana and those parts of Kentucky and Tennessee lying 
west of the Tennessee river, and Illinois south of and 
including the counties of Pike, Scott, Morgan, Sangamon, 
Macon, Piatt, Douglas and Edgar, being a field similar in 
size and importance to the field occupied by the branch 
offices of the party of the first part at Chicago and Cincin- 
nati, and the party of the second part, in consideration of the 
aforesaid territory and terms, doth covenant and agree for 
the period of two years from this date, to publish no book 
or books except those he now has in course of publication, 
viz: Texas History, Almanac and Tice Almanac, and he doth 
further covenant and agree during the said two years, to de- 
vote the greater part of his time and energies to the sale of 
the aforesaid publications other than the said Stock Book, 
and to sell no book or books published by any other house, 
and that he will push the sale of said publications by adver- 
tising, circularizing, &c., with the same vigor and to the 
saine extent as the branch offices of the party of the first 
part at Chicago and Cincinnati, that like sales be effected, 
and he agrees to pay for all circulars, pros. books and posters 
ut cost. It is mutually agreed that each party to this con- 
tract shall be responsible to the other in the amount of one 
dollar per copy on each copy of exclusive or close books 
sold in the other’s territory by the general or canvassing 
agents of the other party; and further, that all applications 
for agency on close or exclusive books outside the field of 
either shall be referred to the party having exclusive right 
of sale in the field from which the application comes, and a 
charge of fifty cents made fur each application so referred. 

It is further agreed that should the party of the second 
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part go out of business, or for any reason cease to prose- 


cute the sale of ‘‘Mannings Stock Doctor and Illustrated 


Live-Stock Eucyclopedia,’’ then the right of. sale in his ex- 
clusive field shall revert to Hubbard Brothers. 

Witness our hands and seals 

at Philadelphia, this 

of A. D., 1880. 


_ Witness my hand and seal at 


St. Louis, Mo., this 
of 1880. 


G. E. B. EXHIBIT C. 


St. Louris, Aug. 2d, 1880. 
Mess. Husparp Bros. 

GEnTs :—I enclose agreement which fairly covers the 
ground of our contract, and I take it that it will be accept- 2491 
able to you, and that you will be willing to establish our 
future on it at once. Except supplying some omissions 
there are only two changes from yours. Neither of these 
violate original understanding. To say that I would do just 
so much newspaper advertising und just so much circulariz- 
ing on any book yet unpublished as some one else might 
determine on, for » wholly different field, would be to bar- 
ter away my brains and judgment and convert myself intoa 
machine, which no sane mun with faith in his business ca- 
pacity would do. Ask friend Ayre how he would like to 2492 
delegate his business thinking to some one else? Put the 
question to yourself. But while not willing to do this lam 
willing to say that on strictly subscription books, where 
there is no competition in the field, I shall do as thorough 
work as you or anybody else. And if you will just keep 
hands off and let me alone the end shall satisfy you. 

I venture that prediction. But I must do business in my 
own way. Yam a flat failure unless I work on my own 
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plans, and which are dictated by my own best judgment and 


2493 knowledge of the situation. When I do that, I sueceed— 
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when I modify them to conform to the plans or suggestions 
of somebody else, [ am to that extent a failure. So you will 
have to allow me the luxury of doing business in my own way, 
und the result will be much more satisfactory and profitable 
to you too. And it will bea good discipline for you. The fact 
may never have occurred to you that you are about the 
most arbitrary of mortals, andthat youseem not only to want 
to do the thinking for the rest of mankind but to control 
their actions—but it is patent, and the want of confidence 
thus shown in the ability of others is, to say the least, un- 
complimentary. 

The change from your version of the agreement involves 
the filling orders for any trade books or of the books for 
which trade was worked up at time of ouragreement. You 
are bound to know that I did not imply in that transaction the 
utter throwing away of all this business—uat least half of the 
good will of my business. To suppose so is to believe me 
an arrant fool. Without advertising a dollar, or sending out 
a circular further, it will be worth much more than the 
entire amt. agreed on for the Stock Book. It don’t take a 
second thought to know it and who will it burt? Plainly 
nobody. There is an old minister in Montana Territory 
who for four years has sold for me several hundred copies 
Cobbins’ Child’s Commentator per year, and is still at work. 

Would you say throw these orders away? Itis out of my 
field for you, and can do no harm to your interest, yet it 
illustrates exactly the question at issue, there can be 
no occasion for further illustration or discussion. Hope 
you will sign the agreement and return at once, and be 


2496 satisfied with it. 


Respectfully Yours, ; 
N. D. THOMPSON. 
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THOMPSON’S DRAFT SENT AUG. 2d, 1880. 
G. E. B. EXHIBIT A. | 


Articles of agreement, made this fifteenth (15) day of 
May, A. D., 1880, between A. H. Hubbard and F. W. 


Ayre, of Philadelphia, trading as Hubbard Brothers, of the 2477 


first part, and N. D. Thompson, of St. Louis, Mo., of the 
second part, witnesseth : 

That the parties of the first part doth purchase from the 
party of the second part, the book entitled ‘*Manning’s 
Illustrated Stock Doctor and Live-Stock Encyclopedia,’’ 
including copyright, electrotype plates, original cuts, and 
stamps for binding, for which they pay four thousand dol- 
lars ($4,000), as follows: Five hundred cash or in stoek, 
one thousand by note, payable in eight months; one thou- 
sand in twelve months, one thousand in eighteen months, and 
five hundred in twenty-four months; said notes dating with 
this agreement. ‘They further covenant and agree to man- 
ufacture the said Stock Book with the exclusive copyright 
and imprint of the party of the second part, upon his order 
of not less than five hundred copies at atime; and the said 
party of the second part doth agree to give such order in 
time to admit of said books being bound by Hubbard 
Brothers, after the reéeipt of said order or orders. And 
the said party of the second part doth agree to pay cash, 
within sixty days, for said books—the price to be paid to be 
ten per cent. above actual cost of manufacture, the party of 
the second part also to pay actual cost of boxing and dray- 
uge—and the said second party agrees to confine bis sales of 
said book to the following territory: The States of Mis- 
souri, Arkansas, Louisiana, Texas, Mississippi, Indian 
Territory, Illinois south of and including the counties of 
Henry, Bureau, La Salle, Grandy, Kankakee, also Kentucky 


and Tennessee west of the Tennessee river, also the two 
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southern tiers of counties in Iowa. The parties of the first 
part agree to furnish to the party of the second part their 
books made for regular sale through and supplied to their 
branch offices, at a discount of sixty-five per cent. from re- 
tail price, with no charge for boxing or drayage, to be 
paid for by promissory note at sixty days from dates of 
bills, and granting that the party of the second part shall 
have the exclusive right of sale of close books in Missouri 
(excepting six counties nearest Kansas City), Arkansas, 
Texas, Louisiana, Mississippi, and those parts of Kentucky 
and Tennessee west of the Tennessee river, and Illinois 
south of and including the counties of Pike, Scott, Mor- 
gan, Sangamon, Macon, Piatt, Douglas and Edgar. In 
consideration of the foregoing terms and territory, the 
party of the second part doth covenant and agree, for the 
period of two years from this date, to publish no book or 
books, except those previously published and the three 
annuals now under contract, and that he will not take for 
sale any book or books from any house except that of Hub- 
bard Brothers from this date, for the said two years, 
reserving only the right to fill such orders for trade books 
as may come incidentally, and such other books as he may 
have pushed under contract previous to this agreement here 
entered into. And he doth further covenant and agree, for 
the next two years, to give his time and energies (as health 
permits), and that of his employés, largely to the vigorous 
prosecution of the sale of the subscription books of the said 
Hubbard Brothers—keeping in mind the necessity and the 
requirement of justice that the said field be thoroughly de- 
veloped, recognizing the gross injustice of holding territory 
exclusively and neglecting thorough work therein. 

The party of the second part agrees to pay for all cireu- 
lars, posters and prospectus at actual cost of manufacture— 
the composition and electrotyping not to be computed in 
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such estimate of cost. The parties of the first part agree to 
render to the parties of the second part itemized and correct 
statement of all the expenses entering into the manufacture 
of the said Stock Book afore mentioned, at any time it may 
be called for by said party. 

It is mutually agreed that each party to this contract 
shall be responsible to the other in the amount of one dol- 


lar per copy on each copy of exclusive or close books sold 2484 


in the field of the other’s territory, by the general or can- 
vassing agents of the other party—provided that this does 
not apply to the Stock Books sold by the agents of the 
party of the second part prior to July 15th, 1880, said 
agencies having been made prior to the transfer of plates. 
It is farther agreed that all application for agencies on close 
or exclusive books outside of the territory of either, shall 
be referred to the party having exclusive right of sale in the 


field from which the application comes, and a charge of 2485 


fifty cents made for each application so referred. 

It is further agreed that should the party of the second 
part go out of business, or for any reason cease to prosecute 
the sale of Manning’s Illustrated Stock Doctor and Live- 
Stock Encyclopedia, then the right of sale in his exclusive 
field shall belong to Hubbard Brothers, unless his successor 
shall prosecute the sale in like manner. 

This agreement is in pursuance and supercedure of con- 
versation and memoranda had in April between A. H. Hub- 
bard and N. D. Thompson. 


Witness our hands and seals 
at Philadelphia, this 
day of A. D. 1880. 


Witness my hand and seal 
at St. Louis, Mo., this 4 
day of A. D. 1880. 
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G. E. B. EXHIBIT F. 


PHILADELPHIA, 8—6, 1880. 
Mr. N. D. Tuompson. 
You seem to think you are at liberty to rain abuse upon 
me in every letter you write. 
I will do no more business with you on the Stock Book 
till there can be a basis duly agreed to and signed, and an 
agreement assuring me of respectful correspondence. 


A. H. HUBBARD. 


G. E. B. EXHIBIT F. 1. 
Str. Louis, Mo., 8-10, 1880. 


Mess. Hupparp Bros. 
PHILADELPHIA, PA. 


GENTs :—Please give us an estimate on Two Hundred 
Stock Book Prospectus of 20 forms, or 360 pages, printed 
on 70 1b. paper, sized and super-calendered. The pages to be 
of our selection, and the binding showing cloth side on front 
und leather on back as those last bound, the strips showing 
backs to be on inside of front and back. The Pros. as made 
both by you and us is very imperfect as omitting material 
and taking points. Ours was made before book was near 
completion and necessarily very imperfect, and you followed 
too closely in our footsteps. We presume you could safely 
print 500 and in that case could make them come inside of 
$1.00 considerably. Having made the book, we are pre- 
pared to select the very best matter in it for agent’s use and 
would gladly go over it carefully for that purpose. We are 
confident that a Pros. can be made that will sell 15 per cent. 
more books than the present one, and that it will thus be 
great economy to do it. Please figure on it at once. 

Yours Truly, . 


N. D. THOMPSON & CO. 


41 


G. E. B., EXHIBIT C. 1. 


St. Louis, Aug. 9, 1880. 
A. H. Hupzparp, Esq. . 

Dear Sir:—Your favor of the 6th inst. is rec’d., and 
takes me considerably by surprise. In the first place the agree- 
ment I sent you was prepared in all fairness and with a spe- 
cial desire to settle everything to the satisfaction of all par- 
ties, so that there might be no more wrangling and 10 more 
dissatisfaction—consequently no more unfriendly corres- 
pondence. The matterthat you consider so gross an insult is 
no insult at all, and was not thought to be offensive, I simply 
had reference to your persistent efforts, extending through 
years to have me adopt your every method of adg. and circu- 
larizing, and you repeated expressions of irritability at my not 
doing so. If I had intended insult, I would be glad to see 
its effects, but no¢ intending it, lam equally ready to disclaim 
a purpose of hurting your feelings. I have neither the pur- 
pose nor the expectgtion. You evidently weigh my words 
on different scales from your own. I have never used any 
such terms as ‘‘ungentlemanly,’’ ‘‘sharp practice,’’ ‘*dodg- 
ing the agreement, ’’‘‘mean,’’ and [ have not answered civil, 
good natured inquiries with a brusque offensive expression, 
all of which you have done. I have no taste for wrangling 
and no desire to insult you. I had dreamed of nothing un- 
fair in the version of the agreement I sent you, and its ac- 
ceptance I considered a matter of course—simply because it 
was a candid, explicit document. It is nonsense to talk 
about my accompanying it with an intended insult. 

As to the agreement vou sent you say ‘‘we do not so in- 
sist,’’ referring to my objection to the clause concerning adg. 
and circularizing to same extent as your branch offices. 
Here is your exact impression: ‘*That be will push the sale 
of said publications by advertising, circularizing, etc., with 
the same vigor, and to the same extent as the branch offices, 
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etc.”’ If this does not mean that I will or. should be gov- 
erned by the extent both of adg. and circularizing done by 
your branch offices, and that you could enforce that extent 
it means nothing. So much for that disavowal. 

Your version of the agreement was further unsatisfactory 
from its dating in June, instead of 15th May, the date of the 
notes. Mine was written with what I thought perfect liber- 
ality and perfect fairness. I tried to have it exactly con- 
form to original understanding, there is no just reason for 
its rejection. 

I want to mention that your epithets ‘‘sharp practice’’ and 
‘‘dodging agreement’’ were made concerning the agents which 
I had previously made, and concerning which there was no 
agreement, either in writing or verbal. The fact is the rail- 
road-breakfast-tunnel memoranda was simply a basis cover- 
ing material points imperfectly, and much short in detail, 
but which were thought to be sufficient to make a perfect and 
practical agreement on by reasonable mep having a fair spirit 
of concession. It was not supposed to be final. For in- 
stance, it was not said that I should lend you stock or other- 
wise facilitate your work on the book, but it was in the 
spirit of the agreement, and with me it was equally binding. 

Your threat to withhold stock on that book is a trifle rev- 
olutionary. I propose to live square up to the agreement, 
informal as it is, till that refusal is made by overt act. When 
it is done you forfeit my obligation to you. But in the 
me:untime pray tell me what is objectionable in mine. It did 
not occur to me that its acceptance would be a special favor 
to me, but a settlement. As to offensive correspondence, 
when you keep your skirts clean, mine shall not be soiled. 

Yours, 
N. D. THOMPSON. 


4 
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G. E. B., EXHIBIT D. 1. 
PHILADELPHIA, August 12, 1880. 
N. D. THompson & Co. 

Dear Sir :—It is utterly useless for us to try to settle 
this matter by correspondence. You insist that you are 
perfectly correct and we are every way wrung. Your state- 
ments are fearfully exaggerated. 

You took the liberty first to ignore the binding force of 
the contract we made and signed, and, by what we termed 
shurp practice, forced us to surrender a large and valuable 
territory, and now you want further concessions without any 
consideration. We decline to grant them. You take up 
matters that are purely difference of opinion, and make the 
most respectful reguest on our part the occasion of a torrent 
of abuse, and we ure quite willing if you will come here to 
submit your correspondence and ours as well as the whole 
matter of the contract to Mr. Ayer for settlement between 
you. I have no such trouble with other customers, and am 
not prepared to acquiesce in your view of my nature. 

I claim to have been always first to offer liberal terms of 
agreement on disputed points, and to have been the first to 
yield in the interest of good feeling, bat you have gone now 
so far [ cannot and will not yield. 

I am quite agreeable to your view that there is virtually 
no agreement between us. I desire this to be the last letter 


on the subject. 
Resp. Yours, 
A. H. HUBBARD. 


G. E. B., EXHIBIT E. 1. 
St. Louris, August 17, 1880. 


Mess. Huspparp Bros. 
GeEnTs:—In reply to your favor of the 12th I will say 
that circumstances, both of a business and a domestic nature, 


2586 


2587 


2588 


2589 


2590 


2533 


2536 


44 


forbid absolutely my coming to Philadelphia now or in the 
near future. And there is really no use of it. All I] want 
is a practical and common sense interpretation of our agree- 
ment. Iam not asking concessions. All I have wanted is 
an expression of that agreement in a way that would cover 
details in such manner that the letter and spirit of it would 
be of easy understanding as well as of execution. If you 
wish to delegate to Mr. Ayer this matter I will be glad to 
confer with him. And there can be no reason why it should 
not be of easy solution. Please signify to him or to me 
your willingness that we shall confer concerning it. I should 
not like to approach him in a matter pertaining to your bus- 
iness without your consent. It would be a discourtesy to 
you, which, however culpable I may be, I would not wish 
to offer you. 
Respectfully Yours, 
N. D. THOMPSON. 


G. E. B., EXHIBIT P. 


PHILADELPHIA, Aug. 19, 1880. 
N. D. Tuompson, Esqa., 
St. Louis, Mo. 

Dear Srr:—Your favor of the 17th is at hand. You 
are at liberty to state, as fully as you desire, to F. W. Ayer, 
your grievances, and put the whole matter before him, and 
I will submit the matter, so far as I am concerned, to him, 
if he will undertake to settle the business. 

Yours Truly, 
A. H. HOBBARD. 
Ww. 


I have not complained of any grievance. It is you who 
are doing that, and it is you who proposed Mr. Ayer’s arbi 
tration. I should not have thought him necessary in the 
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matter of settlement, if you had not refused personally any 
further negotiations. As I cannot come to Phila., I thought 


_ it essential that it should be settled at once, but for which I 


should not be willing to disturb Mr. Ayer. Please speak to 
him, and ask if he is willing to negotiate a settlement. I 
repeat what [ have all the time said, that I am ready to 
enter into permanent articles of agreement, based on orig- 
inal understanding. There is not a shadow of excuse for 
delay. Iask no concession, and no alteration except such 
as to make practical the provisions of the agreement, ac- 
cording to a sensible interpretation. 
Resp. Yours, 


N. D. THOMPSON. 


G. E. B., EXHIBIT G. 1. 
PHILADELPHIA, Aug. 18, 1880. 
Mess. N. D. THompson & Co., 
St. Louris, Mo. 

Dear Sir:—Your favor of the 10th, requesting an esti- 
mate for Stock Book Pros. is at hand. We made Pros. 
books, calculated for all hands and to be the best. We be- 
lieved we had your co-operation, to the best of our remem- 
brance. Before we should make any estimate we should 
wish to know the pages you desire to be used, and how dif- 
ferent they will be from those already printed. Weshould 
further decline to make Pros. books, printed on super-cal- 
endered paper, while the books are to be printed on paper of 
a first rate machine finish. This whole matter, however, is 
30 subject to the completion of the contract, as to be better 
deferred until that matteris settled. We, therefore, decline 
to make any calculation in reference to it, until these other 


matters are concluded. 
Respect. Yours, 
HUBBARD BROS. 


WeEstT. 
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G. E. B., EXHIBIT G. 


PuiapevpuiA, Aug. 28, 1880. 
Mess. N. D. Tuompson & Co. 
St. Louis, Mo. 

Gents:—Your reply to ours of Aug. 19th is at hand. I 
have spoken with Mr. Ayer in reference to the case between 
us, und he is of a similar opinion with myself. 

In reference to the difficulty, I see no way how the settle- 
ment of the matter, other than for you to come to Phila., 
or to sign the agreement as sent you. If you cannot come 
and wish to make the change in the contract as sent you by 
ine, indicating what clauses you wish changed, and writing 
out clearly and briefly what you desire inserted in the place 
of what is already there, I will look the matter over and 
decide. I have not read the draft you sent, neither do I 
expect to. 

You state in this letter that you do not ask concessions, 
and yet your request of changes from the original agree- 
ment are nothing more nor less than very important con- 
cessions, when our interests are considered. For my own 
part, I feel very indifferent to whether the contarct is ever 
entered into now or not. 

But one thing, that ¢f it is made at all, our rights and 
our interests must be considered as of equal importance and 
dignity to your own. 

Respect. Yours, 
A. H. HUBBARD. 
WEsT. 


G. E. B., EXHIBIT I. 1. 


PHILADELPHIA, 11-12, 1880. 
Mess. N. D. THomprson & Co., 
St. Louris, Mo. 
GENTS :—Your favor of the 8th, ordering 100 cloth S. B. 
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isat hand. In reply to which allow us to say we cannot of 
course ship these books until some definite understanding 
is arrived at between us relative to business of this S. B. 
We presume had Mr. Thompson been well, this order would 
not have been forwarded, as he is, of course, aware of the 
unsettled condition of this business between us. 2599 


When you write again, please inform us how Mr. Thomp- 
son Is. 


Verly Truly Yours, 
HUBBARD BROS. 


WEsT. 


G. E. B., EXHIBIT J. 1. 


PHILADELPHIA, Nov. 16, 1880. 


Mess. N. D. THompson & Co., 
Str. Louis, Mo. 

GENTs :—Your favor of the 12th, inclosing orders for S. 2600 
B. and Bibles is at hand. We expect to ship the Bible or- 
ders complete this week without fail. We are preparing for 
a large demand for the Bibles; please send in your orders 
in good season. 

We telegraph you the only way that we can see to oblige 
you in the matter of the S. B. pending the adjustment of 
matter. 

We regret to hear of Mr. Thompson’s continued illness, 
aud that he is not expected to be able to attend to business 
for some weeks to come. 

Very Truly Yours, 
HUBBARD BROS. 
WEst. 
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G. E. B., EXHIBIT I. 
Puitapa., Pa., 15 Nov., 1880. 
N. D. Tuompson & Co., 
520 Pine, St. Louis. 
Pending final adjustment, cannot ship Stock Book except 
at sixty-five off, sixty day note. Shall we ship? 
HUBBARD BROS. 


G. E. B., EXHIBIT L. 1. 


St. Louts, Mo., Dec. 20, 1880. 
Messrs. Hussarp BrRoTHERsS: 
723 Chestnut St., Pilada., Pa. 
GENTS:—We enclose check of State Saving Asso., St. 
Louis, on American Exch. Nat. Bk., New York, for fifteen 
hundred and twenty-seven 38-100, your fav., which place 
to our credit on Bills for Nov. last, as per statement. 
Should there be any duct. in account, or errors of any kind, 
these can be left for Mr. Thompson’s personal attention 
hereafter. 
Yours Truly, 
N. D. THOMPSON & CO. 
Per JoHN P. HELFENSTEIN. 


P. S. - To quiet your fears and apprehensions as evinced 


_ by your very exacting letter of the 12th, I have taken the 


2606 


responsibility of anticipating the payt. of bills due next 
month, rather than annoy Mr. Thompson by its contents, 
which to me seems uncalled for, considering his sickness and 
the business relation that exists between you—unprece- 
dented by anything of the kind that has come to my knowl- 
edge in my business career of 40 yrs. Mr. T. is improving 
very rapidly. 
Yours, etc., 


JOHN P. HELFENSTEIN. 


i 
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EXHIBIT THOMPSON P. P. 
PHILADELPHIA, 1-7-1881. 
Mess. N. D. THompson & Co., 
Str. Louis, Mo. 

GENTs :—Your favor of the 5th at hand. In reference 
to S. B., we cannot ship pending settlement of the matter 2867 
between us, except upon the distinct understanding that the 
books will be settled for at 65 per cent. off, the same as the 
previous lot sent, this, however, to be subject to final ar- 
rangement of the matter between us. 

If we receive from you settlement of the last month’s 
aect. or bulk of the acct., and your request to forward the S. 

B. in accordance with the understanding asstated, we will ship 
promptly. Weare unusually short this month and hence tel- 
egraph you to-night requesting settlement of at least a bulk 

of the last month’s purchase either by note or cash, as we 2868 
ure desiring to use the funds, we will expect check at 1 per 
cent. per month discount for cash if you prefer to send 
check. 

You can return the Pros. books of N. P. & D. C. if you 
wish, to us here, charging us postage. We inclose you 
duplicate bill of the shipment of the 8th of Dec. 

We are glad to hear that Mr. Thompson will soon be able 
to give personal supervision to this business. 

We have been delayed somewhat on Bi. Pros. books by an 
error in the sheets. We have now good supply again. 2869 

Very Truly Yours, 
HUBBARD BROS. 
WeEsT. 


EXHIBIT THOMPSON S. S. 


PHILADELPHIA, 1—14—1881, 
Mess. N. D. Tuompson & Co., St. Louis, Mo. 9877 
Gents:—Your favor ordering 30 Bi. Pros. books is at 
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hand. We understand you to want No. 10 and to have 
them shipped by freight, the order is receiving prompt at- 
tention. 

Your order for S. Bs. we suppose you are aware is await- 
ing your reply to our letter relative to rates, etc. 


* * * * * * * * 


Very Truly Yours, 
HUBBARD BROS. 
WEST. 


EXHIBIT THOMPSON T. T. 


PHILADELPHIA, Pa., Jan’y 17, 1881. 
N. D. Tuompson & Co., 
520 Pine St., St. L. 
Why withhold settlement? Will you promptly settle for 
2580 Stock Book, sixty-tive off? Please settle bulk of account 
without further delay. Answer. 
HUBBARD BROS. 
There appears on this telegram written across the face in 
red ink the following: 
1-17, ans’d. by night telegram. Will settle Stock Book 
at sixty-five off, subject to final adjustment afterward. 


EXHIBIT THOMPSON U. U. 
PHILADELPHIA, PaA.,, Jan’y 18, 1881. 
N. D. Taompson & Co., 
2881 520 Pine St., St. Louis. 
Shall we ship three hundred Stock Book or sixty? Ans. 
HUBBARD BROS. 
There appears on this telegram written across the face in 
red ink the following: 
Aus’d 1-19. Sixty Stock Bks. 
Half rate. 
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EXHIBIT THOMPSON W. W. 


PHILADELPHIA, 1—20-—1881. 


Messrs. N. D. THompson & Co., 
520 Pine Street, St. Louis, Mo. 

Gents :—How is Mr. Thompson? Whereis Mr. Thomp- 
son? 

We heard from you that he was now fully recovered, ex- 
cept the healing of the wound in his side. 2888 

We asked what wound, but got no reply, and you write 
is though he was away, and difficult to consult. 

Will you please give us a frank explanation of this, to us 
somewhat of a mystery? 

By so doing you will greatly oblige, 

Yours Truly, 
HUBBARD BROS. 


G. E. B., EXHIBIT L. 


WerssTeR Groves, Mo., Mch. 4, 1881. 

Mess. Huspparp Bros. 

GENTs :—I have for a few days been in possession of cir- 
culars of ‘*False Gods,’’ but before deciding as to running 
it, would like to see Prospectus, and if ready, the com- 
pleted book. Please send by mail at once. With book in 2518 
hand, I think I can form a very accurate judgment as to its 
sulubility, and that will determine my action. Have a 
splendid force in the office now, and are in specially good 
condition to push into large sale any book that has go in it. 
Presume you are willing to keep this field intact till I can 
have a chance to make an intelligent decision. 

I visited my office for an hour this week, after an absence 
of more than four (4) months. As soon as the weather is 
agreeable, [ shall spend a few hours each day there till my 
strength will permit regular work. My help there is effi- 2519 
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cient, but I feel that it needs the executive force and direc- 
tion that I can give it. With that added, I feel very san- 
guine of effective, profitable work for this year and on for 
the future. At the time I was stricken down, I felt that I 
had before me the grandest possibilities ever before in my 
reach, but they were only half realized in my absence. The 
year 1880 was, however, much the most profitable I have 
ever had, and ’81 is thus far coming up superbly. 

[ feel in most excellent health, but that vexatious surgi- 
cal operation in my abdomen kept me on my back so long 
—twice opening after seeming to be closed permanently— 
that my strength and flesh were all gone. But L now weigh 
five pounds more than for years, and the M. D.’s predict 
better than usual health for the future. Am only wait- 
ing for the wound to thoroughly solidify before engaging 
in active, steady work. I shall go into it with quite the 
usual amt. of hope and confidence. 

Very Truly, 
N. D. THOMPSON. 


EXHIBIT THOMPSON I. I. I. 


PHILADELPHIA, 3-19-1881. 
Messrs. N. D. THompson & Co. 

Gents :—-Unexpectedly delayed on Bi. Pros. Have asked 
Chicago and Cin. to send you what they could spare and we 
mail some titles from here; are printing with your imprint 
and will mail some of those soon as in. 

Why do vou not take hold of Revised Testament ? 

False Gods will not be out till April 1st. We mail a 
Pros. for examination. Testament is going to have a won- 


9909 derful sale, we think, and now isthe time to get the orders. 


Resp’y, 
H. BROS. 


vu ~-~ . 
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G. E. B., EXUIBIT 63. 


St. Louis, Mo., Mch. 25, 1881. 
Mess. Husparp Bros: 

Gents :—In reply to your favor of the 22nd inst., con- 
cerning payment for applications, we will say that you have 
twice reiterated that there is no agreement between us, and 
Mr. Ayer hus once very pointedly said so, and, hence, your 
mention of provisions of ‘*agreement’’ is not clearly under- 
stood. Such agreement, if any exists, was a provision 
made in sale of Stock Book; it was never even tacitly con- 
sented to before. In the interests of consistency, if we are 
to pay for applications, even on that book, the rate to us 
should be, not 65 per cent., but cost of manufacture, and 
10 per cent. added for handling. We have it, however, in 
your business conduct toward us, as well as your written 
word, that no contract exists. You have and control the 
book, selling to us as any other dealers. It is, therefore, 
optional with us whether we accept thése applications as 
billed, or not. The authority that there is no contract de- 
manding it, you will accept as good. It is x matter of 
courtesy on our part. But for the present we shall simply 
decline those that are indefinite xs to book, those from bus- 
iness firms ineligible to agency, and those for books which 
we do not run. The line is clearly drawn, and it is a fair 
one. We return the two applications, and bill for correc- 
tion. If you will consult your mercantile reports you will 
find that Ewin & Small are merchants and not book agents. 

Will write you concerning the new books as soon as we 
can have time to examine them carefully. 

Resp. Yours, 
N. D. THOMPSON & CO. 


You returned an application to us recently, billing back 
amt., with the word that the agent was crazy. It is a fair 
precedent. 
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EXHIBIT THOMPSON, L. L. L. 
PHILADELPHIA, 3-29, 1881. 
Mess. N. D. Tuompson & Co., 
St. Louis, Mo. 
# * * * oe * ~ + 

As regards the Revised N. T. we send you to-day every- 
thing we have respecting it, under the impression that we 
2914 had sent you before as fast as we could. Ina matter of this 
kind we do not think you ought hesitate very long, as you 
certainly cannot but be aware that we generally issued the 
best thing of the kind, and there is no possible question as to 
the Testament selling. However, we can print cire’s promptly 


for you if you wish. 
* * * * a * * 7 


To be exactly frank about this matter, we have felt it al- 
most useless to inform you relative to new publications, be- 
ciuse there has seemed to us an indisposition to bandle any- 
thing new that we get out. We hope we are mistaken in 
reference to this, but we say frankly this has been our feel- 
ing of late. 

2916 We believe we have hit the best thing in the Testament 
line, and the most active work possible is the thing that 
will tell, because our sale must very largely be made before 
the English edition is put upon the market. 

* * * o * = * ~* 
Yours Truly, 
H. BROS. 
WEsT. 


EXHIBIT THOMPSON, Z. Z. Z. 
St. Louis, April 2, 1881. 
2949 N. D. THompson & Co., Publishers, 
Nos. 520-522-524 Pine St. 
HusBarD Bros: 
Gents:—Several of your recent letters have demanded 


- - 


JO 


by virtue of their contents reply from me personally, and 
I have delayed writing longer than was my design. I spend 
very few hours in the office per day, and then do little labor. 
Have, therefore, not been able to do all the personal work I 
woul like to do. I notice in one of your letters the sug- 
gestion that, in your belief, I have personal objections to 
using your books, and that I have made up my mind not to 
do so. I write now especially to disabuse your mind of such 
belief or feeling. I have no personal prejudice whatever, 
that would influence me against taking and thoroughly push- 
ing any of your works. Onthe other hand, I would strain a 
point to handle your publications. When I refuse, it is sim- 
ply because they don’t commend themselves to my juadg- 
ment as profitable books for this field, or that my arrange- 
ments are such as to preclude my doing you justice in run- 
ning them. Please set me right in your mind on these 
points. I will next week give answer concerning the new 
books of which you have sent Pros. 

al * * * * «€ * * 

Very Truly Yours, 
N. D. THOMPSON. 


G. E. B., EXHIBIT 55. 
St. Louis, Mo., April 5, 1881. 
Mess. HusparD Bros. 

GENTs:—Your favor 7threc’d. I must ask to be excused 
for not before giving you my decision as to new books. 
You have, however, solved the matter as to my receiving 
them by ordering your offices to cover the field, and, hence, 
I have nothing to do but accept the situation. I do it, 
however, with all good feeling. I am so full, and my force 
is so actively occupied, that it was a question whether I ought 
to take them, in justice to you. I wish to act on the policy 


2950 


2951 


2417 


: oy & 
ee ee eee ee Een we 


2418 


2419 


2929 


26 


in the future, more than in the past, of actively pushing 


whatever I take hold of, and if I cannot do this, to decline 
handling. 


Such a policy is in my own interest, and is jus- 


tice done to publishers. In the matter of the Stock Book, 
I have concluded to allow you to utilize your own applica- 
tions. Since our vexatious controversy, beginning last July, 
I ceased wholly to push that work—you threatening to with- 
hold stock—and my sickness of over four months interven- 
ing, I have not resumed effort on it. You doubtless want 
the field closely worked, as on other books, and, hence, I 
now open it to you with the understanding, of course, that 
L am to have stock to fill all orders that will still accrue. 
Your bill of the 6th inst. with applications, you will find 


herewith. 


I shall be glad to resume work on this book if 


we can make satisfactory arrangements when I see you. If 
I feel justified in making the trip East, I hope to do so in 
June or early in July. In the meantime, don’t conclude 
that there is no good, effective work in us for you in the 


future. 


Very Truly, 
N. D. THOMPSON. 


KXHIBIT THOMPSON, Q. Q. Q. 


PHILADELPHIA, 4—1881. 


Mess. N. D. THompson & Co., 


St. Louis, Mo. 


Gents: —Your favor of the 5th is just at hand and con- 
tents carefully noted. You speak of our having decided 
the matter of handling of new books in that field. We 
think we only spoke of the Testament which could not be 
delayed, and not of False Gods, about which we have done 
nothing in that field. 

We do not, however, feel disposed to urge it upon you. 


We believe there is a tremenduous amount of salability in 


o7 


that book. Itis very peculiar and is a great subject. Is 
exceeding attractive in the matter of illustrations, and is ad- 
mirably written. We have strong names to back it, and 
shall have a remarkably strong line of testimonials from 
prominent men. 

The work is one that the people need, and we have the 
utmost confidence will meet with a very large sale, though 
not likely to go off with a gush on the start. It is not the 
sort of a book to expect big things of at the first. You can 
consider the matter of False Gods, or not, as seems to your 
interest. 

We presume the decision you have announced relative to 
the S. B. may be the best solution of the unpleasant ques- 
tion existing between us, at least we see no course for us in 
the matter, but to accept your conclusion and regard the 8S. 
B. the same as any other publication of ours which you have 
not seen fit to push in that field. 

The work which you have done on the S. B. would clearly 
be injurious to the work of any other general agent, and we 
could not be expected to continue supply of the book with- 
out limit, in case we can secure the services of a general 
agent who will vigorously prosecute the sale. 

It would evidently jeopardize his interests, and we, there- 
fore, cannot agree to supply you in so loose a way with 
whatever you might want in the future. 

Your holding the field and leaving us under the impres- 
sion that this was your main book for push for the many 
months that have passed, would seem to us quite contrary to 
your expressed disposition, in this letter, to push vigorously 
what vou do take hold of, and thus do justice both to your- 
self and the publishers. 

You close your letter by asking us not to conclude that 
there is no good effective work for us in you for the future. 

We sincerely hope that when you come East, you may be 
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able to show us how we can do business, so that there is 
some satisfaction in doing it and some profit to each. 

We do not think the showing of trade in that field as com- 
pared with Chicago and Cincinnati, would lead us to conclude 
that there is any profit in the business, as it has been done 
for the last year or two. Perhaps you can reassure us in 
this respect. We certainly have every desive to do trade 
with you if we can do it so that it will be mutually satisfac- 


2934 tory and profitable. If otherwise, we must seek such trade 


aus is remunerative. 
Very Respect. Yours, 
HUBBARD BROS. 
WEST. 


EXHIBIT THOMPSON M. M. M. 


PHILADELPHIA, 4—7—1881. 
Messrs. N. D. THompson & Co., 
St. Louis, Mo. 
Gents :—Your favor of March 15th, respecting two appli- 
cations which we send you and which you return as of no 


value, was duly rec’d, but we have deferred reply to them 
to think the mutter over. 


We agree with you that no agreement exists between us 


relative to the S. B. or Bibles or any other books. Weare 
doing business without any contract being in existence. We 
2919 have sent you, however, applications on S. B. in accord- 


unce with the intended contract, and if you receive and set- 
tle for anything at all, we see no reason why you should not 
for the two you returned. The one from Ewing & Small, 
Texas, is a direct request for terms on S. B., and it is not 
unfrequently the case that members of a firm have sons that 
they wish to put to work in this way, or friends, or have 
time themselves which they can devote to it. 
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The application, in our view of the case, is us clearly en- 
titled to be charged for as any application we could send 
you. 2920 

The one from J. F. Townsley, also Texas, is a statement 
that the party saw our adv’t, and by it was induced to write 
for particulars. The adv’t could hardly refer to anything 
less than the S. B. inasmuch as we were not advertising any- 
thing else at the time, and even had the party seen an adv’t 
of some other book, he was evidently disposed to engage in 
the sule of books, and it seems to us fair that this application 
should be regarded as all right and to be charged for. We 
certainly should not hesitate for a moment to accept such 
applications when forwarded to us, notwithstanding the fact 2921 
that we have been accused of higgling about small matters. 

We credit you the amount which you charge back for those 
applications, but under protest, as not in accordance with the 
spirit of the arrangement. 

Respectfully Yours, 
HUBBARD BROS. 
WEsT. 


G. E. B., EXHIBIT 64. 


St. Louis, Mo., 5—28, 1881. 

Mess. Hupparp Bros: 

GeENtTs :—Your favor 21st inst. should have had attention 
before this. 2466 

Concerning Bible imprint, we will simply call your atten- 
tion to the fact, that when we consented to drop the Jones 
Bible, and run yours at about 3 per cent. less discount from 
retail price, it was the distinct understanding that we should 
have stock with our exclusive imprint, and nothing whatever 
was said concerning the size of order—and nothing demanded 
until recently. If our Bible trade is in your judgment not 
worth a continuation of this custom, usual with everybody, 


Rene: 


60 


please say so. It is a matter of business simply, and of 


2467 easy determination. 
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As to the Stock Book, we supposed that when we con- : 
tinued to sell it at usual general agent’s rates, instead of 


getting it at about cost of manufacture, not only the inter- 
est of ordinary fairness, but common courtesy, would dic- 
tate the giving exclusive imprint, without question or pro- 
test. 
* * * * * * * * 
Yours Truly, 
N. D. THOMPSON & CO. : 


G. E. B., EXHIBIT A. 1. 


PHILADELPHIA, June 10, 1881. 
Mess. N. D. THomrson & Co., 
ST. Lovls, Mo. 

GENTsS:—We regard our position respecting Bible im- 
prints as entirely correct, and do not see any reason to 
change therefrom. The agreement on S. B. was clear that 
you should order any quantities that would warrant the 
binding of your imprint; of course the general agreement 
was not carried out and fell through entirely, but we see no 
reason to change this item, and must expect that you will 
order in quantity and in time to allow the binding with your 
imprint. We cannot, in the rush of business, now con- 
tinue to cancel title pages and insert others, as is necessary 
in filling small orders. 

Respectfully Yours, 
HUBBARD BROS. 
West. 
Ps Ss 

You will please withdraw any agents which youmay have 

had working in the State of Tex., and sell no more S. B.’s ; 


1 


in that State, as.we have arranged for a thorough canvass 
by a general agent, who will insist upon its absolute terri- 


tory. Yours Truly, 
HUBBARD BROS. 
WEsT. 
G. E. B., EXHIBIT M. 2521 


PHILADELPHIA, I1lth Mo. 7th., 1881. 


Mess. N. D. THompson & Co. 
| St. Louts, Mo. 

Gents:—We find that you are selling S. B. outside 
of the field in which you were to sell the book. Now 
our understanding of the matter is just this, when you de- 
clined to perfect a contract on the Stock Book and the whole 
thing went by the board, we gave you permission to sell the 
book in the field that had been marked out, and informed 
you. that we should not hold the sale of the book exclusive 2522 
to you. We gave you no permission to sell the book out- 
side of that field, and as you would hot agree to push the 
hook, we declined to give you the exclusive sale in that field. 
Now we find that you are seeking trade on the book evidently 
wherever you can get it, at least we have knowledge of your 
supplying some of our agents outside of your field, and we 
desire to have the matter rectified. If it is your determina- 
tion to sell the book anywhere and everywhere, then we 
shall either discontinue supply absolutely, or shall advance 
the price of the book so as to recompense ourselves for the 9593 
injury you thereby do us. 
. *. * 7 ” * ” ~ 

Yours Truly, 
HUBBARD BROS. 
Ww. 
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G. E. B., EXHIBIT Q. 1. 
Str. Louts, Mo., May 23, 1882. 
Mess. Huspparp Bros., 
PHILADELPHIA, PA. 

GeNTs:—Your favor of the 19th inst. is recd. You 
seem to have materially modified your opinion of what you 
call the **Bill of Sale’’ of the Stock Book plates. That docu- 
ment you declared void, as early as July, 1880. You em- 
phasized it by repeating, ‘‘ There is no contract between 
us,’’ and you have several times since used such expressions 
us **Since you failed to perfect the contract,’’ and ‘‘ The 
whole thing went by the board,’’ &c., &e. (we make exact 
quotations) and, what was worse for us, you used these 
pleas for an excuse for violating outrageously all its pro- 


2619 visions in any way favorable to us. Our proposition never 


comprehended an »bsolute sale of the book, but a sale with 
reservations. One of these reservations was the absolute 
control of the sale of the work in an immense territory 
surrounding this city, embracing States, and parts of States 
und Territories, to the number of thirteen (13), and for 
every copy that went into this field, which was clearly out- 
lined, except from us, you were to pay us one dollar 
($1.00); a farther provision was, that we were to have 
books promptly and at a price estimated on actual cost of 


2620 manufacture. If you will refresh your memory, you will 


recall how earnestly you declared that on the contract as 
proposed you would set hooks down here in St. Louis at 
IO cents per copy less than we could make them. You will 
not have to refresh to appreciate how all these provisions 
were ignored as soon as we confidingly shipped the plates to 
you, and while still realizing on stock that we had gen- 
erously lonned you. After you had thus so emphatically 
declared the contract off, we wrote Mr. Ayer, who was then 
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your partner, asking him to intercede in the enforce:nent 

of our contract. He replied, saying that it was your deci- 2621 

sion that there was ‘*no contract between us,’’ and that he 

concurred in the decision—kindly offering, however, to use 

his influence in the interest of a satisfactory contract if the 

writer of this would come on to Philadelphia. This would 

have been done in the fall of 1880, had nota terrible and 

long protracted sickness prevented. We have preserved 

our documents, and mention such facts as we can produce in 

positive evidence. You hold the plates by force of pos- 

session. You have not complied with the conditions on 

which they were transferred, and no one knows that better 2622 

than yourselves. You have violated every provision of the 

transfer favorable to us. We hold and own the copy- 

right, and any proposition for its transfer based on a re- 

turn to us of what we have paid for books in excess of 

contract rate, and a payment of $1.00 per copy on all books 

sent into the field named through other sources, will have 

favorable consideration. Otherwise our claim for copy- 

right royalty will be pressed in proper time. 

; ” * % % ae * * & 

Resp. Yours, 2625 
N. D. THOMPSON & CO. 
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JOHN G. JOHNSON. 


October Term, 1888. 
No. 265. 


Nathan D. Thompson, Appellant, 
V8. 
Alfred H. Hubbard. 


Allen. Lane & Seott, Printers, Nos. 229, 251, and 233 South Fifth Street, Philadelphia. 


Alfred H. Hubbard, Appellant, 
Vs. 
Nathan D. Thompson. ; | 
ARGUMENT FOR HUBBARD. 
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ARGUMENT FOR APPELLANT. 


The argument presented to the Cirenit Court, which has 
been reprinted for submission to this court, so fully covers the 
case that it is hardly necessary to do more than present its 
salient points. The appellee, who lived in St. Louis, and the 
appellant, who lived in Philadelphia, were engaged in the busi- 
ness of publishing and selling subscription-books. Some cor- 
respondence passed between them during the year 1879 con- 
cerning a joint publication of a stock-book. The former, by 
way of what he was pleased to call “ diplomacy,” suppressed, 
until March, 1880, the fact that such book was in course of 
preparation by him. On 27th March, 1880, the appellant, 
whilst at the store of the appellee in St. Louis, accidentally dis- 
covered the fact that this book was practically completed. Ne- 
gotiations were then entered into concerning it, which were 
not concluded. Before the parties separated, however, these 
reached the stage of a written proposal, dated 27th March, 
1880 (810), by the appellee. He offered to sell the “Stock 
‘“‘ Book, plates, including copyright, originals of cuts, cir. plates, 
“and book stamps ” for $4000, when the edition he was then 
printing was off the press, and the absolute control of all ter- 
ritory in the United States and Canada, excepting a’ certain 
district therein designated. For this excepted territory books 
were to be manufactured for him, Hubbard, at ten per cent. 
above cost of actual expense of manufacture, which were to be 
furnished with his exclusive imprint and copyright mark, he 
paying for same in sixty days. The manner and time of pay- 
ment in cash and in notes was specified. A forfeiture of one 
dollar for each book which might be sold by either party in 
the reserved territory of the other was to be paid. In consid- 
eration of this agreement, Thompson promised to obligate him- 
self to publish no new books for two years, excepting Texas 
History, Almanac, and the Tice Almanac, and to take nothing 
excepting Hubbard’s books in said period, which he agreed to 
push vigorously. A discount of sixty per cent. on Hubbard’s 
books was to be allowed him. 
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Hubbard went West, and on the 30th of March, 1880, upon 
his return, he met Thompson at the St. Louis depot. They 
spent about an hour together. Hubbard produced two dupli- 
cate, partly-completed, lead-pencil, drafts, of an agreement con- 
cerning said book. These had been prepared on the basis of 
the proposition of Thompson’s letter, but differed in certain par- 
ticulars, as to the territory to be granted Thompson, and as to 
the price to be paid for the books. In these drafts the price 
was fixed at $3500. - Each party used one of these drafts dur- 
ing their discussion of the points of difference between them. 
These points concerned only the price to be paid and the ter- 
ritory to be allowed. Thompson was unwilling to take less 
than $4000, and he insisted upon more territory being allowed 
him for the Stock Book than was specitied in the drafts. As 
they settled the disputed points, so, at least, Hubbard swore, the 
alterations were noted by each, upon the drafts, which were then 
signed. Each party retained one of these drafts. These differ 
(1062) practically only as to the amount of territory in which 
Thompson was to be allowed to sell the Stock Book. Discrep- 
ancies in this particular arose, as Hubbard swore, from the fact 
that Thompson neglected to make all the alterations which 
were agreed upon as they conversed. In Hubbard’s copy the 
reserved territory reads :— 
“States of Mo., Ark., Indian Territory, La., Texas, Miss., So. IIl., one 
aniline itil mitch 
“ third of each Ind, Kv. and Tenn. west of Tenn. River.” 

In Thompson’s copy this territory was stated to be :— 

“States of Mo., Ark., Ind. Territory, La., Texas, Miss., So. Ill., one- 
“third of each Ind., Ky., and Tenn.” 

The territory in which Thompson was to have an exclusive 
right to sell Hubbard’s other publications was stated in each to 
be :-— 

“ Mo., (excepting six counties adjacent to Kansas City,) Ark., Texas, 
“La., that part of Ky. and Tenn. lying west of Tenn. River, and So. II1.”’ 

At the end of each draft, immediately above the signatures, 
was an addition, made after the parties had met, reading. 
thus :— 


“The field on Stock Book to be the same as on H. Bros. books, except 
“ the six Cos. in Mo. adjacent to Kansas City.” 


The parties differed in their testimony as to what had been 
agreed upon about this territory. Hubbard swore that his copy 
represented exactly what had been settled upon, and that the 
concluding paragraph was added to make everything certain. 
Thompson swore that he supposed the concluding sentence was 
added to express some understanding about the plates being 
collateral security for the notes which were to be given. He 
swore this, although the provision about the collateral security 
was actually inserted in his draft. 

As we have said, the two drafts differed practically only in 
the matter of the territory, all other differences being merely 
verbal and utterly unimportant. They provided for the sale to 
Hubbard of the plates of the Stock Book, including copyright, 
the originals of cuts, stamps for binding, and circular plates, 
for $4000, to be delivered boxed at St. Louis depot, as soon as 
the edition which was then being printed by Thompson was off 
the press. Thompson was to pay for all books which should 
thereafter be manufactured from said plates, upon his order, 
with his exclusive imprint and copyright mark inserted, if or- 
dered in lots of not less than five hundred copies at a time, in 
sixty days after delivery, a net price ten per cent. in advance 
of cost of manufacture. Thompson further agreed that for 
the period of two years he would push no books excepting 
those he then had in course of publication, namely Texas His- 
tory, Almanac, and the Tice Almanac, and to devote his ener- 
gies largely for that period to the vigorous prosecution of the 
sale of the publications (books and bibles) of Hubbard Brothers. 
and theirs exclusively (including bibles), aside from his own, 
and that he would pay for the same within sixty days of bills 
at sixty-five per cent. off retail prices, and for all circulars, 
prospectuses, books, posters, &c., at cost. The time and man- 
ner of payment in cash and in notes for the plates and copy- 
right was fixed. Hubbard granted Thompson the exclusive 
right of sale of all his close-books in the territory therein spe- 
ecified. The one dollar per book penalty for encroaching on 
territory was to be paid. It was agreed that if Thompson 
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should go out of business, or for any reason should cease to 
prosecute the sale of the Stock Book, that then the right of 
sale in the exclusive field should revert to Hubbard, unless 
Thompson’s successors should prosecute the sale in like manner 
as Thompson would have done. ‘The plates were to be made 
a collateral security for payment of the notes. 

Hubbard swore that it was understood this agreement was 
and that the new draft 


to be put into better shape—into ink 
was then to be signed. 
s Z ane lo? fie a ee 

Thompson swore (676-7) :— 

“He then suggested that we sign this pencil agreement. I looked at 
“him with some degree of astonishment, and told him that this was 
“the merest outline of the agreement, and he used the expression, ‘We 
““understand each other.’ I hesitated, and he said again, ‘We under- 


“stand each other, don’t we?’ I told him I believed we did under- 


“stand each other. ‘Well, said he, ‘there is no time to be lost, and I 
“would like to begin working the book with my sub-agents. I will go 
“*home and write out an agreement based on what we have stated as 
““*the general condition.’ ”’ 


* ) ry 

On the 38ist March, 1880, Thompson wrote to Hubbard 
(986) — 

“There are so many things not covered in the brief memorandum of 
“our agreement concerning Stock Book, and not settled in our brief 
“breakfast conversation Tuesday morning, that I think it best to enu- 
“merate some of the points that must be embodied in a more definite 
“ contract.” 


After a shambling excuse he insisted upon an allowance to 
himself of an exclusive territory for the Stock Book much 
larger in area than that specified in the draft. Although he 
opened by asserting that there were many things not covered by 
the memorandum, he mentioned none other than that we have 
just stated, saving that he desired a date fixed for the notes and 
for the commencement of the two years of exclusive right in 
the Hubbard books. He concluded (page 988) :— 

“T mention these things thus early that they may be embodied in 


“ definite shape in the articles of agreement that you will doubtless very 
“soon draw up. I hope these things will be definite, well-understood, 


“and agreeable all around, so that we may go to work with no chance > 


“‘of subsequent dissatisfaction.” 


| 
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To this letter Hubbard replied, on the 2d of April, 1880, 
expressing surprise at what Thompson had written, and insist- 
ing that the territory had been settled upon, as appeared in his 
draft of the agreement, to be, “ The field on Stock Book to be 
“the same as on H. Bros.’ books, except the six Cos. in Mo. 
“adjacent to Kansas City.” 

As to the date of the notes and the commencement of the 
two years’ period, he said that this would properly be fixed 
as of the date of the delivery of the plates. 

On 5th April, 1880, Thompson replied (990). He argued 
that he was entitled to more territory; explained that the dif- 
ference was not much, and said: “ Better make out a more 
“ definite writing on the basis here named at once.” The basis 
referred solely to the Stock Book territory. 

This dispute about said territory was kept up in several let- 
ters and telegrams, but was settled (ST7—8—9) :— 

“Sr. L., Mo., April 19, 1880. 


“ Hubbard Bros., 723 Chestnut, Pha.., 

“ Your compromise declined. With the Ia. and Ill. territory conceded 
“to us, and the right to work out agencies elsewhere made, I will re- 
“linguish the territory east of Tenn. River. Let your answer be yes or 
“no. Will not discuss the matter further. Miss. is not in controversy. 
“Tt was always ours. Expect us ready to ship, but accept or reject this 
“as your interest dictates. 

“N. D. THOMPSON & CO 


“Pauira., Pa., April 20, 1880. 
“ N. D. Thompson & Co., 520 Pine Street, 
“ Relinquish agencies outside disputed territory, we yield. Express 


“prospectus; also circular cuts. 
“HUBBARD BROS, 


“Sr. Louis, Mo., 4/20/80, 
“ Hubbard Bros., 728 Chestnut Street, Phila., 
“ Will fill orders and subscriptions taken to 15th July, then turn over 


“agencies. This is my last communication. Shall 1 send prospectus? 
“N. D. THOMPSON, 


“Puia., Pa., April 20, 1880, 
“ N. D. Thompson, 520 Pine Street, St. L., 
* Yes; hasten prospectus and cuts. 


“HUBBARD BROS.” 


It was practically admitted by Thompson in his cross-exami- 
nation, that in the settlement of the dispute about the contract 
all questions as to what had been agreed upon were settled 
(755-6). 


“Q. Did not you and Hubbard come to an agreement as to territorial 
“lines in your correspondence ? 

“A. I thought that we did then; that was the reason that we shipped 
“the plates; but for that impression of an agreement I certainly should 
“not have shipped the plates. 

“Q. Hubbard then having conceded your demand for modified terri- 
“torial lines, you shipped the plates in accordance with the agreement ? 
, “A. Ithink Hubbard changed his original agreement to that extent, 
“and in the interest of concession I decided to accept it and ship the 
“ plates on it, the surrender being on my part. 

“Q. What was your object in shipping the plates to Hubbard ? 

“A. I shipped the plates feeling that the difference between us was set- 
“tled, and that the conditions of getting stock at a figure which he had 
“almost definitely named, and of being guaranteed in the absolute con- 
“trol of a given territory, was assured to mein that correspondence, and 
“in that concession which I had made, and which he had agreed to. At 
“that time I expected that he would at once write out an agreement and 
forward it in accordance with the concession of April, and that the 
“whole matter would be settled and I would go to work under the con- 
“tract selling his books and pushing the Stock Book in the territory 
“named. 

“Q. Then, Hubbard having met your interpretation of the agreement 
“of March 30th, 1880, you shipped to him the materials which you had 
“sold to him, and demanded of him payment as provided in the agree- 
“ment, did vou not? 

“A. I surrendered a portion of the consideration of what was supposed 
“to be the sale, and did ship him plates, believing that those considera- 
“tions would be met, to wit., the $4000, and the absolute control of the 
“territory named, and books at a price less than I could manufacture 
“them for, as named in our preliminary arrangements. 

“Q. And upon the receipt from you of those materials, and a bill cov- 
“ering the items of purchase, he sent you the consideration-money 
“mentioned in the agreement, which you received and for which you re- 
“ceipted to Hubbard ? 

“A. He sent me the money consideration, which I have before stated 
“was a minor one, and which I accepted, and the other consideration I 
“believed would be carried out, and I acted accordingly. 

“Q. And you receipted for the money ? 

“A. I wrote him a letter acknowledging the receipt of the note, and 
“T believe in the same letter I mentioned the fact of the other consid- 
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It may not be amiss in the connection to quote what Thomp- 
son wrote on the 24th of May, 1880 (811) :— 


“Please sign the enclosed notes and return them at once. I had sup- 
“posed you would have sent them by this time, because I asked for 
“them on personal grounds rather than business. I explained to you 
“that I was settling all my accounts preparatory to going away for my 
“ health. 

a % oa x *% x ot 


“ Everything that I now think of has gone to you, but if anything re- 
“mains it can be easily forwarded. The fact is, this transaction is not 
“supposed to end our business relations, and there is ample opportunity 
“to settle any minor matters in the future that may- need adjusting. I 
“think I have shown some devotion to your interest by laboring to get 
‘supplies to you when I was little able to do it, and by supplying you 
“with capital prospectus at really less than cost, which I will very soon 
“need myself, none of this being embodied in our contract.” 


The plates was forwarded. The consideration in cash and in 
notes was delivered. The notes, one of which did not mature 
until twenty-four months after the fifteenth day of May, 1880, 
were duly paid. 

On the 3d of May, 1880, Thompson forwarded to Hubbard 
a bill for plates, copyrights, &c., (21) which reads thus :— 


“Sr. Louis, May 3, 1880. 


“ Messrs. Hubbard Bros., Phila., Pa 
“ Bought of N. D. Toompson & Co. 
“To complete set electro t. plates, Stock Book, copyright, origi- 


“nals of illustrations and stamps for bindingsame ... . . $4,000 
“Credited by amount deducted from billsin April ...... 500 
$3,500” 


In inclosing the notes in the letter of the Ist of June, 1880, 
Hubbard wrote thus (813) :— 


“We inclose herewith notes to the amount of $3500, which, with 
“$500 allowed you on Book account is in full settlement of your bill of 
“May 3rd for plates, copy-right original cuts and stamps for binding of 
“ Manning’s Illustrated Stock Doctor and Live-stock Encyclopedia. The 
“first lots of plates did not reach us until about the 12th, second lot 
“about the 18th, and the third lot is not in yet, so we date notes the 
“15th, which is sooner than is really demanded. Please acknowledge 
“receiptin full and oblige.” 
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Hubbard made large expenditures in advertising, canvassing, 
and pushing the book. He added to it two new parts. It 
became very successful. On pages 145 and 146 Hubbard 
explained the nature of his work and expenditures upon the 
Stock Book. 

On the 19th of April, 1880 (948), one W. 8. Bryan, of St. 
Louis, who had been in the same line of business with Thomp- 
son, and who had published several subscription books, sold 
out his entire business to the latter, although the latter had 
obligated himself to push only the publications of Hubbard 
and his own three named books for two years. 

In the month of July, 1880, Hubbard sent a formal draft of 
al agreement concerning the future deliveries of Stock Book, 
the territory in which it was to be sold by Thompson, and the 
exclusive agency by Thompson of his publications. It said noth- 
ing about the sale of the plates and copyright, and the consid- 
eration for the same, because all that had been settled by the 
bill of sale and the delivery of the notes. It fixed the territory 
within the limits which had been settled upon by the com- 
promise of the 20th of April, 1880. Up to this time no Stock 
Books had been ordered by Thompson, because he had on hand 
the edition which he had printed before he had delivered the 
plates, and up to this time, subsequent to the compromise of 
which we have just spoken, no other controversy had arisen. 

This agreement provided that Hubbard should deliver the 
Stock Books, with Thompson’s exclusive imprint and copy- 
right, upon the latter’s order of not less than five hundred 
copies at a time, said orders to be given in time to bind books 
after receipt; that Thompson should pay cash within sixty 
days, at ten per cent. in advance of cost of manufacture; that 
Thompson’s exclusive territory for sale of same should be that 
which we have specified; that he should supply his other 
books and bibles to Thompson at sixty-five per cent. discount, 
to be paid sixty days from date of bill; that Thompson should 
have the exclusive right of sale of those books in the specified 
territory; that Thompson for the period of two years should 
push no books, excepting those he then had in the course of 
publication, namely, Texas History, Almanac, and Tice Alma- 
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nac; that during said two years Thompson should devote the 
greater part of his time and energies to the sale of the Hub- 
bard publications, and should sell no book or books published 
by any other house; that he should push the sale by advertis- 
ing, circularizing, &c., with the same vigor and to the same re- 
sult as the branch oftices of Hubbard at Chicago and Cincinnati ; 
that the one-dollar-per-book penalty should be paid for en- 
croaching ; that the fifty cents for applications should be paid ; 
and that if Thompson should go out of business or cease to 
prosecute the sale of the Stock Book, then the right of the 
sale in his exclusive field should revert to Hubbard. 

This draft was inclosed in a letter of 22d July, 1880 (1010), 
in which Hubbard said :— 


“We submit these points and the draft of contract for your consider- 
“ation, and awaiting your reply,” &c. 

On the 2d of August, 1880 (856), Thompson sent to Hub- 
bard a draft he had prepared of an agreement (89). This 
differed from Hubbard’s draft mainly in the manner in which 
he was to devote his energies to the pushing of Hubbard’s 
books, and in providing :— 

“The party of the second part doth covenant and agree, for the period 
“of two years from this date, to publish no book or books, except those 
“previously published, and the three annuals now under contract, and 
“that he will not take for sale any book or books from any house, ex- 
“cept that of Hubbard Bros., from this date, for the said two years, re- 
“serving only the right to fill such orders for trade-books as may come 
“incidentally, and such other books as he may have pushed under con- 
“tract previous to this agreement here entered into.” 


Had this agreement been signed Thompson would have been 
enabled, contrary to what he had bargained for on the 30th of 
March, 1880, to push the sale of Bryan’s books, the acquisition 
of the right to which had been concealed from Hubbard. The 
provision he desired to insert in this respect. was without any 
warrant in anything that had ever been settled between the 
parties. He was fully cross-examined as to his motives in 
making this departure, but he failed to explain satisfactorily 
(795—6-7). | 

There was a letter dated 12th of August, 1880 (884), in 
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which Hubbard complained of Thompson not having lived up 
to his agreement, and in which he said :-— 

“Tam quite agreeable to your view that there is virtually no agree- 
“ment between us. I desire this to be the last letter on the subject.” 

On the 28th of August, 1880, Hubbard wrote thus to 
rT (Oe, 

Chompson (861) :— 

“In reference to the difficulty I see no way of asettlement of the mat- 
“ter other than for you to come to Philadelphia, or to sign the agree- 
“ment as sent you. If you cannot come and wish to make a change in 
“the contract as sent you by me, indicating what clauses you wish 
“changed, writing out clearly and briefly what you desire inserted in the 
“place of what is already there, I will look the matter over and decide. 
‘ T have not read the draft you sent, neither do I expect to. You state 
“in your letter that you do not ask concessions, and yet your requests of 
“change from the original agreement establish nothing more or less 
“than very important concessions, when our contracts are considered. 
‘For my own part I feel very indifferent to whether the contract is 
“ever entered into now or not; but one thing, that if it is made at all 
“our rights and our interests must be considered as of equal importance 
“and dignity to your own.” 


Though Thompson promised that he would stop in Phila- 
delphia to adjust the difficulty which had arisen as to the fram- 
ing of the contract, and though at a later period he did stop 
in Philadelphia, he never called upon Hubbard, and the diffi- 
culty never was adjusted. 

The first order for Stock Books given by Thompson was in 
October or November, 1880. At no time was an order given 
for as large a lot as five hundred copies, and he was not, there- 
fore, entitled to receive the books at cost of manufacture plus 
ten per cent. These books were, therefore, charged to him at 
a deduction of sixty-five per cent. from retail price, though 
[tubbard said that this matter of price he was willing to ad- 
just if Thompson should come to Philadelphia. One of Hub- 
bard’s letters, dated January 7th, 1881 (1015), is a type of 
what was said on this subject :— 


“In reference to 8S. B. we cannot ship, pending settlement of the mat- 
“ter between us, except upon the distinct understanding that the books 
“ will be settled for at sixty five per cent off, the same as the previous 
“lotsent. This, however, to be subject to the final arrangement of the 
“matter between us. If we receive from you settlement of the last 
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“month’s acct., or bulk of the acct., and your request to forward the S. B. 
“in accordance with the understanding as stated, we will ship promptly.” 


In or about the month of January, 1881, Thompson made 
arrangements for the publication of another Stock Book, the 
completion of which consumed nearly, if not quite, eighteen 
months. From time to time, until October, 1881, when he 
gave the last order he ever sent for the Stock Books, he gave 
small orders for the same, which were filled. No order was 
ever given for a lot as large as five hundred. So long as these 
orders were given, however, his exclusive territory in the Stock 
Book was respected by Hubbard. 

On the 5th of April, 1881 (834), Thompson wrote :— 


“T must ask to be excused for not before giving you my decision as 
“to new books. You have, however, solved the matter as to receiving 
“them by ordering your officers to cover the field, and hence I have 
“nothing to do but accept the situation. I do it, however, with all good 
“feeling. Iam so full and my force is so actively occupied that it was a 
“question whether I ought to take them, in justice to you. I wish to 
“act on the policy in the future, more than in the past, of actively 
“»ushing whatever I take hold of, and, if I cannot do this, to decline 
“handling. Such a policy is in my own interest and is justice done to 
“the publishers. In the matter of the Stock Book I have concluded to 
“allow you to use your own applications. Since our vexatious contro- 
“versy beginning last July I ceased wholly to push that work—you 
“threatening to withhold your stock-—and my sickness of over four 
“ months intervening, I have not resumed effort on it. You doubtless 
“want the field closely worked, as on other books, and hence I now 
“open it to you with the understanding, of course, that I am to have 
“stock to fill all orders that will still accrue. Your bill of the 6th inst. 
“with application you will find herewith. I shall be glad to resume 
“work on this book if we can make satisfactory arrangements when I 
“see you. If I feel justified in making the trip east I hope to do so in 
“June or early in July. In the meantime, do not conclude that there 
“is no good, effective work in us for you in the future.” 


On the 15th of April, 1881 (1041), Thompson again wrote 
a letter which is important to read, and in the course of which 
he said :— 

“ The only thing left for us to say is that we do not give up territory. 
“Hands off. But as the agreement to pay for applications was based on 


“our getting books at ten per cent. above cost of manufacture we will 
“ decline to pay for further applications until this part of the agree:nent 
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“is met on your part. * * * TI certainly supposed that my offer to 
“give you the privilege of this field in addition to what I would sell 
“was a personal favor and would be so considered. As it was not, I 
“would suggest that you keep hands off until I feel justified in seeing 
vou.” 


In November, 1882, Thompson published his Stock Book. 
On the 28th of November, 1882, Hubbard filed his bill to re- 
strain the publication of the same because of its being an in- 
fringement of his Stock Book. On the 8th of May, 1883, Thomp- 
son filed a cross-bill setting up that a verbal agreement had 
been arrived at on the 30th of March, 1880, for the sale of the 
copyright of the Stock Book upon certain terms, and that a 
contract in writing based on those terms should be signed ; 
that each party had submitted the proposed drafts of this 
agreement, which had not been signed; that the books had 
been refused to be furnished, saving at sixty-five per cent. off; 
that the orders had not been made in lots of five hundred, but 
that it was not until June, 1881, that Hubbard had refused to 
furnish for that reason; and that the copyright had reverted 
to him beeause Hubbard had stated that the contract had been 
rescinded. This cross-bill tendered $4000 and asked for a re- 
turn of the copyright, plates, We. 

Upon the first hearing before Judge Treat he was clearly of 
the opinion that the new book infringed the copyright of the 
old one. He adjourned the hearing, however, to a time when 
the case could be heard before himself and Judge Brewer upon 
certain points that he designated, mainly as to whether or not 
there had been a valid assignment of the copyright and book, 
and, if there had been, whether the agreement concerning the 
same had been rescinded. 

Upon this hearing the court dismissed the bill and decreed 
the relief prayed for in the cross-bill upon payment to Hub- 
bard of $4000, with interest. In his opinion Judge Brewer 
held that the minds of the parties had never come together , 
that it was not very clear whether the paper of the 30th of 
March, 1880, was intended by the parties to be a definite and 
closed contract between them, or a mere preliminary statement ; 
that drafts had been subsequently prepared, which had not 
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been signed; that, though the plates, &c., had been delivered, 
defendant claimed that the delivery was upon the understand- 
ing that a written contract should be signed; that there was 
not enough in the evidence to enable the court to say :— 
“That the parties in respect to all the items of the proposed agree- 
“ment between them ever came to a definite understanding. There 
“were still some matters unsettled and undetermined, so that a contract, 
“as it was a single contract, and understood to be a single contract, could 


“not be said to have been finally and definitely consummated. That, 
“of course, ends the controversy, so far as the plaintiff is concerned.” 


The point to determine is, whether the parties ever agreed 
that title in the plates and copyright should vest in Hubbard 
finally and exclusively. 

We do not think it necessary seriously to argue the question 
of a rescission. ‘To rescind a contract requires a concensus of 
minds similar to that requisite to the making of one. Is it 
possible to hold that there was any offer by Hubbard, ac- 
quiesced in by Thompson, to rescind the contract and to sur- 
render the copyright? At the time when the letters were 
written, which petulantly said that there was no contract in ex-’ 


istence, the plates were in the possession of Hubbard, to whom 


they and the copyright had been assigned, and the full consid- 
eration for the same was in possession of Thompson. It is im- 
possible to read these letters and for a moment to suppose that 
Hubbard meant, or that Thompson supposed him to mean, that 
the copyright and plates would be reassigned. Thompson 
never agreed that he would accept these. No tender of re- 
payment of the $4000 was ever made or suggested until the 
filing of the cross-bill. Whilst these letters were being writ- 
ten the Stock Book was being pushed by advertisers, and can- 
vassers, and it was being improved by Hubbard. At the same 
time, and afterwards, Thompson was buying and paying for 
such copies of the Stock Book as he desired. All that Hubbard 
referred to, when he spoke of there being no contract, was to 
the matter connected with the sale of his own publications. 
Though it may be necessary to discuss more fully the ques- 
tion of whether or not there was a valid assignment of the 
plates and copyright to Hubbard, this question is one about 
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which, after reading the testimony, there cannot be any possi- 
ble doubt. The minds of both parties met, even though they 
may have differed as to the point of contact. It is not import- 
ant to ascertain whether they differed as to what they had 
agreed upon, if the testimony shows that they had actually 
agreed upon something. Thompson never pretended that he 
liad not made an agreement; but, on the contrary, he set up 
in his answer that a verbal agreement had been arrived at in 
the St. Louis depot interview. He only claimed, not that there 
was not an agreement, but that the paper signed on the 30th 
of March, did not embody all its terms. Hubbard, on the other 
hand, asserted that it did embody the whole agreement, and 
that the verbal agreement was merged into it as, with its eras- 
ures and alterations, it was signed. It was not claimed by 
either of the parties that in the St. Louis depot they had 
merely agreed that they would thereafter make an agreement. 
Each asserted that a definite agreement had been made then, 
and there, arrived at, though they differed, not much, however, 
as to what this agreement was. 

These was such a part performance of the contract as made 
it necessary that the whole contract should be ascertained and 
enforced. It was the duty of the Circuit Court to ascertain 
what this agreement, which both parties asserted had been 
made, was. 

After the plates, copyright, &c., had been delivered to Hub- 
bard; after he had paid the $4000 therefor ; after he had been 
permitted to make large expenditures in advertising, canvassing, 
and making successful the Stock “Book; after he had been 
permitted to expend moneys in enlarging it ; and after Thomp- 
son had acquiesced for years in his use of the book, the court 
below scarcely performed its duty when it failed to ascertain 
what the contract had been, and when it administered the 
Solomon-like justice of ordering a return of the copyright and 
plates, and of the price which had been paid. 

There was really no difficulty in ascertaining what was the 
real agreement. The sole question which Thompson raised at 
first was, as to the extent of the territory in which he should 
be permitted to sell the Stock Book. This question was finally 
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settled on the twentieth day of April, 1880, by the corre- 
spondence and telegrams which we have set out in the earlier 
part of our argument. Upon the faith of this settlement of 
the dispute which had arisen after delivery of the plates, copy- 
right, &c., the full agreed-upon consideration was paid. 

True, the parties failed to come together in drafting a formal 
agreement, so far as concerned the extent to which Thomp- 
son shouldbe bound to exert himself in selling Hubbard’s 
other publications, and should be restricted in selling any other 
publications than the three specified in the agreement of the 
30th of March, 1880. It was not, however, necessary that 
they should agree upon this draft; for all the terms of the agree- 
ment were clearly set out in the pencil memorandum which 
was signed on the thirtieth day of March, 1880, and which 
covered, in amply sufficient detail, all the points that were nec- 
essary. In no letter which Thompson wrote setting up a ver- 
bal agreement more extensive than that of the draft of the 
30th of March did he say that its contents did not cover every 
thing that had been settled, saving the matter of the terri- 
tory in which he should be permitted to sell the Stock Book. 

The point upon which the parties differed in the formal 
agreements they prepared was utterly unimportant at the time 
the bill was filed, because it concerned merely the matter of 
the sales of Hubbard’s publications for a period of two years, 
which had expired at the time the bill was filed. 

It is not likely, if Thompson entertained an idea that he was 
entitled to the old Stock Book, that he would have gone to the 
expense of duplicating it by the piratical work the publication 
of which brought about this litigation. At the time the bill was 
filed there had been a full performance by Hubbard of every- 
thing that Thompson had claimed he was obliged to perform. 


He had furnished the Stock Book as it had been ordered ; had 


shipped his other publications as they were demanded ; and had 
respected the territory which had been allotted to Thompson. 
[t was unnecessary at that time to sign any agreement concern- 
ing the terms of pushing Hubbard’s other publications for the 
period in which they were to be pushed had passed. 
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Wherever there has been such part performance of a con- 
tract that injustice will result from a rescission of what has 
been done, is the duty of a court of equity, even though it 
may be difficult for it so to do, to ascertain the whole contract. 

In this case such ascertainment was not difficult. Originally 
the dispute as to territory, which Thompson raised, was one 
that he was not justified in raising. To raise it, it was neces- 
sary for him to aver, and this in contradiction of Hubbard’s 
testimony to the contrary, that a very specific clause in a con- 
tract which he had signed, and of which he had retained a 
copy, was improperly inserted, without his knowledge. It was 
only for the sake of peace that Hubbard yielded to his de- 
mand. This demand, as embodied in Hubbard’s very long 
letter of the 31st of March, 1880, covered no other claim of 
difference between the alleged verbal agreement and the draft 
of the 30th of March, 1880, than that the territory of the Stock 
Book was not properly described. ‘Though he endeavored to 
foist into his draft agreement of August, 1880, an authority in 
himself to push publications other then the History of Texas, 
Almanac, and Tice Almanac, he did not seriously pretend that 
this was in pursuance of any agreement that had been entered 
into, or that the exclusion of his right to publish any books other 
than the three named, as set forth in the agreement of the 30th 
of March, 1880, was not in accordance with what had been con- 
tracted for. 

Even though there had been points concerning the future 
dealings in the Stock Book and in Hubbard’s other publications, 
upon which the parties had not fully agreed, this court would 
not hold, under the circumstances of this case, that the title in the 
copyright, plates, &ec., should revest in Thompson. Before it 
would do this it would determine whether the parties intended 
that the contract partially performed should fail in toto, if there 
should be a failure to agree upon these other points. .The 
parties themselves separated the consideration. They agreed 
upon a price, namely, $4000, for the copyright, plates, &c., and 
upon the payment of this price a bill of sale for these was de- 
livered to Hubbard, who entered into the possession of them 
and thereafter used them. This delivery to him was either be- 


cause an actual agreement had been entered into, which it was 
the duty of the court below to ascertain, or because, if there 
had been no such agreement settled, the parties did not con- 
sider the fact of such non-agreement vital, so far as concerned 
the portion performed. Had there been no agreement as to 
these remaining portions, and had this fact been important, 
would Thompson have delivered the plates and copyright ? 
Would he have failed for nearly thirty months to demand their 
return? Would he have permitted Hubbard to publish and 
sell the book? Would he have ordered and paid for copies of 
the same? Would he have injured the sale of the book which 
belonged to him by publishing at a great expense to himself a 
piratical copy of the same? The cross-bill was an afterthought 
resulting from a desire on Thompson’s part to escape from the 
injunction which threatened him. 

If we grant, what we deny, that Thompson, after the 
delivery of the plates, was entitled to demand from Hubbard 
the performance of certain covenants which the latter failed 
to perform, it will scarcely be held that this failure revested in 
Thompson the title with which he had parted. In the absence 
of an agreement that there should be such revesting, his sole 
remedy was a demand in a common-law action, of damages for 
the breach, or, in a bill in equity, for specific performance. 

Where parties sign a memorandum agreement with the 
understanding that the same shall be afterwards put into 
formal shape, and then enter upon performance to such an 
extent as makes cancellation inequitable, a court of equity will 
compel the parties to sign such formal agreement, drafted as 
it shall determine, or will treat the same as though it had 
been signed. In this case, however, there was nothing that 
was material left unsettled (certainly not after the disputed 
point of the territory had been settled) in the agreement of 
the 30th of March, 1880. 

We fail to appreciate the force of Judge Brewer's sugges- 
tion that there was anything wrong in the failure of Hubbard 
in his July draft of agreement to state anything concerning 
the sale of the copyright and the price thereof. All this had 
been settled. Payment had been made, and a bill of sale had 
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been delivered. It was only necessary for the contract to be 
drafted to deal with such things as remained unperformed. 
We regret that the court below did not have time to point 
out in what items there had been no definite understanding. 
Had it read the cross-examination of Thompson himself (789- 
790), we think it would hardly have said what it did. His 
testimony was :— 


“Q. What was there in what you have termed heretofore your 
“* verbal agreement,’ which is not contained in this paper ? 

“A. The verbal agreement comprehended a large territory not em- 
“braced in this final sentence in his ‘The field on Stock Book to be the 
‘“*same as on H. Bros.’ books, ete.’ 

“Q. Then the first difference you have mentioned now is as _ to 
“territory ? 

“A. Yes; the first I mentioned now is as to territory. 

“Q. What other point or condition was your difference in? 

“A. I don’t understand your question exactly. Do you mean the 
“first difference at our meeting at Union Depot, or the difference 
“between our verbal agreement and Exhibit A? 

“(. You have said several times, and have alleged in your cross-bill, 
“that there was a verbal agreement between you and Hubbard Bros., 
“in reference to the same subject, which differed materially from the 
“pencil memorandum of the agreement between you, entered into on 
“the 30th of March, 1880. I have inquired of you how that verbal 
“agreement differed from the written agreement of that date, and you 
“have mentioned that it differed in point of territory. I now ask you 
‘in what other points did it differ? 

“A. The territory was the main point of difference. 

“Q. That question of territory was subsequently adjusted by cor- 
“respondence, which culminated on the 20th of April, 1880, was it 
“ not? 

“A. That correspondence which took place about the 20th of April, 
“1880, had reference mainly to the matter of territory, and I thought at 
“that time that that provision of the contract, though adjusted some- 
‘“‘what from the original agreement by concessions from me, was settled 
“between us. We were then simply outlining the matter of contract 
“to be entered into transferring to Hubbard the plates and copyright 
“on the conditions named.” 


When Thompson was questioned as to his reason for altering 
the phraseology of lis draft of August, 1880, from that of the 
memorandum agreement of 30th March, 1880 (794-5), he 
testified :— | 


“ 


‘“ 
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“Q. In speaking of your covenant for the period of two years from 
‘this date, ‘To publish no book or books except those previously 
“*nublished,’ why did you not mention specifically your History of 
“Texas Almanac and Tice’s Almanac, as mentioned in your original 
‘ proposition of March 30th, and as contained in your verbal agreement 
“that you have already stated, and as contained in the pencil memoran- 
‘dum in the agreement? 

“A. IT regarded that expression as covering that particular ground, 
‘and there had been changes and cpncessions made. 

“(). Were any changes and concessions made touching that part of 
the agreement ? 
“A. No,sir; that had not been a matter that had been in controversy.” 


Hubbard testified (143) :— 


“Q. What were the points of difference between you and Thompson 
& Co. which you expected to arrange and adjust on the expected visit 
of Thompson to Philadelphia ? 
“A. IT expected him to carry out, in the new draft, the original agree- 
“ment in regard to pushing the sale of my publications exclusively and 
“ vigorously in the St. Louis field, and upon the signing of the new draft 
“and his ordering, in accordance with the original agreement, in season 
for ns to manufacture and in sufficiently large orders to warrant mann- 
‘facturing, I expected in return to adjust the price on Stock Books that 
‘had been furnished in accordance with the original agreement. 

“Q. Did Thompson come to Philadelphia as promised ? 

“A. He did not, so far as I know.” 
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We cannot but think that monstrous injustice has been done 
to the appellant by the decree entered against him in the Cir- 
cuit Court. <A lengthy written agreement, after discussion and 
alteration, was signed by both parties on the 30th of March, 
1880. A copy of this was kept by each. The copies agreed, 
saving in the matter of territory, the dispute concerning which 
was afterwards fully settled. Plates and copyright were deliv- 
ered as early as May, 1880, and the consideration therefor was 
fully paid. It is impossible to find any statement by Thomp- 
son that the signed agreement of the 30th of March, 1880, did 
not embody all the particulars of the residue of the under- 
standing between himself and Hubbard. The latter made 
very large outlays upon the Stock Book, which was transferred 
to him, and made it very valuable, by the market for it which 
he established by his expenditures. His title to the book was 
never questioned by Thompson, until it became necessary for 
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the latter to do so to justify a palpable infringement. If the 
book be returned to Thompson he will reap all the benefit of 
the large expenditures made by Hubbard. 

In the Cireuit Court brief all the authorities are cited to 
which it is deemed necessary to make reference. We will only 
add a few. 

The syllabus to Preston vs. Luck, 27 Chancery Division, page 
497, reads thus :-— ' 


“A negotiation took place as to the sale by L to P of a British patent 
“and certain foreign patents for the same invention, and ultimately an, 
“offer was made for sale at five hundred pounds and accepted by letter, 
“but it was not quite clear whether the offerand acceptance related to all 
“the patents, or to the British patent only. P brought his action for 
“ specific performance, treating the contract as including all the patents, 
“and moved for an injunction to restrain L. from parting with them; at 
“the bearing of the motion he asked for leave to amend his writ for an 
“injunction for the British patent only. 

“Held by K, J, that as L had understood that he was negotiating about 
“the British patent only, and P that he was negotiating as to all the 
“patents, there never was the concensus ad idem which is necessary to 
“make a contract; that there was therefore no contract which P could 
“refuse, and that an injunction must be refused. 

“Held, on appeal, that an injunction should be granted, for where a 
“written agreement has been signed, though itis in some cases a defense 
“to the action for specific performance, according to its terms, that the 
“ defendant did not understand it, according to what the court holds to be 
“its true construction, the fact that the plaintiff has put an erroneous 
“construction upon it and insisted that it included what it did not in- 
“clude, does not prevent there being a contract, nor preclude the 
“plaintiff from waiving the question of construction and obtaining spe- 
“cific performance according to what the defendant admits to be its true 
“construction.” 


In Kennedy vs. Lee, 3 Mer., 441, Lord Eldon, in a case of 
correspondence from which a contract was sought to be made 


“The court will in all such cases regard, not the form of agree- 
“ment, but the substance, whether or not in point of fact such an agree- 
“ment has been entered into. * * * It must be understood, how- 
“ever, that the party seeking specific performance of such an agree- 
“ment is bound to find in the correspondence not merely a treaty— 
“still less a proposal for agreement ;—buta treaty with reference to which 
“mutual consent can. be clearly demonstrated, or a proposal met by that 
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“sort of acceptance which makes it no longer an act of one party, but 
“of both. It follows that he is bound to point out to the court upon the 
“face of the correspondence aclear description of the subject-matter rela- 
“tive to which the contract was in fact made and entered into. * * * 
“T do not mean (because the cases which have been decided would not 


‘ 


“bear me out in going so far) that Lam to see that both parties really 
“meant the same precisely ; but only that both actually gave their con- 
“sent to that proposition, which, be it what it may, de facto, arises out 
“of the terms of the correspondence.” 


Darlington Iron Co. vs. Foote, 16 Federal Reporter, 649, 
and in Hean vs. Clark, 30 Federal Reporter, 226, are cases 
which are of interest in this connection. In the latter case the 
parties had reached an understanding as to part of the agree- 
ment, which was reduced to writing, but as to certain other 
matters they had not fully come to an understanding. The 
court, however, found that the instrument was not intended to 
be merely a written memorandum to serve as a basis of an 
agreement thereafter to be consummated, but that it purported 
to be a concluded contract, so far as its provisions extended. 

In Wheeler vs. New Brunswick Railroad Company, 115 
United States, 29, is this :— 

“A, by letter dated January 31st, acknowledged to B, vice- 
“president of C, a corporation, that he had bought of him, as 
“representative of C, one thousand tons of old rails for de- 
“livery before August Ist, and also two hundred and six hun- 
‘dred tons for delivery between August Ist and October Ist. 
“ By letter of same date signed in the corporate name B, vice- 
“ president, accepted the order and agreed to deliver the rails. 
“On the 17th of February B wrote A enclosing a corporate 
‘ratification of the sale, which stated the tons as ‘ per ton of 
“<two thousand pounds.’ <A replied February 28th, that he 
“understood at the time of the sale, and still understood, the 
“sale to be ‘ absolute, tinal and unconditional,’ needing no rati- 
“fication, and that the number of pounds in each ton under 
“the contract ‘was not two thousand but twenty-two hundred 
“<and forty... C made no answer before June 4th, when it 
“notified A that it had one thousand tons of old rails ready 
“ for delivery, and that, without waiving its right under the 
“contract, to avoid dispute, it made a tender of ‘a gross weight 


‘Sof twenty-two hundred and forty pounds to the ton. A 
™ replied that he did “hol recognize the existence ot any such 
“S contract or sales and declined to designate a place for de- 
“livery. The court below found that Bhad authority to make 
‘a contract, and that each party at the the of the making lili- 
“derstood the word ‘ton’ to menn a ton of twenty-two hun- 
“dred and forty pounds, Q)n these facts held: (1) That 
“ there Wiis a legal COnTrACT between the parties (<2 ) that (" 
“was not estopped from setting it up) against A: (5) that the 
“contract was not repudiated and terminated by © im such 
‘manner as to discharge A trom further obligation; (4) that 
“A was bound to accept from © between August Ist and Octo- 
ber Ist any amount of rails between the limits of two lun- 
* dred fous ana SIX hundred tons. 
fn Hames es. Home Insurance Company, 94 United State 

OPO, we have oan Interesting CASE, in which this court was 
obliged tO ascertaln, under circumstances of gvreat contrad! - 
tion, and to understand, what the real contract between the par- 
ties was, and to enforce it. In that case a very informal uuder- 
standing as to an insurance had been arrived at ; but the formal 
contract which Was To be minde had hot been executed. This 
eourt, however, held the INSUrance COT PANY responsible for the 


amount of the policy. 
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A. DIGEST OF THE PLEADINGS. 


THE BILL. 


In 1880 defendant was the proprietor of a book entitled, 
Illustrated Stock Doctor and Live Stock Encyclopedia, designed, 
arranged, and compiled by defendant, assisted by others, among 
them being Jonathan Periam. Defendant became the owner of 
the manuscript of said book, and thereafter copyrighted said 
book on 25th of March, 1880. About 30th of March, 1880, 
defendant entered into an agreement with and sold to plaintiff the 
copyright in said book, and on May 28th, 1880, defendant ren- 
dered plaintiff a bill of sale for said book; the instrument of 
March 30th was recorded in the copyright office. 

Plaintiff paid defendant in full for said copyright, and thus 
became sole owner of the copyright, and thereafter made defend- 
ant his agent for the sale of the book in a large territory exclu- 
sively. 

Plaintiff added to the said book treatises on dogs and bees, 
thereby greatly improving said book. 

Defendant, in 1881 or 1882, after he had sold the copyright 
to plaintiff, published and sold a book called the 7he American 
Farmer's Pictorial Cyclopedia of Live Stock, which book is the 
infringement complained of. 

The books are similar in plan and arrangement. 

Defendant employed Jonathan Periam, the author of plain- 
tiff's book, to compile his, the defendant’s, book, taking the 
plaintiff's book as a guide, and copying large portions of matter 
as well as the whole plan and arrangement into defendant’s 
book. 

Many persons have been and are deceived by the close resem- 
blance between the two books. 
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Wherefore plaintiff complains of piracy of his copyright, and 
asks for relief. 


THE ANSWER. 


Defendant admits that in 1880 he was the proprietor of the 
book entitled ///ustrated Stock Doctor, etc., and the copyright 
thereof, but denies that he designed the book; that, on the con- 
trary, it was to a great extent designed by E. P. Thompson, and 


that the remainder was written by Periam. Defendant denies 


that he ever entered into any agreement with plaintiff by which 
he promised to sell the book in question, and believes Exhibit A 
was not filed at Washington until 23d of August, 1882. 

Defendant alleges that before March 30th, 1880, plaintiff ne- 
gotiated with defendant for the purchase of the book and copy- 
right, which latter was to be obtained thereafter, and was not 
obtained until June 7th, 1880. That pursuant to said negotia- 
tions he met plaintiff March 30th, 1880, when they verbally 
agreed on a basis for the future sale of the book and copyright. 
Defendant alleges the sale of the book and copyright, as men- 
tioned in said agreement, was to be coupled with certain con- 
ditions and considerations, and that a contract should be written 
in accordance therewith. 

Defendant alleges that he signed the agreement of March 30th 
as a mere pencil memorandum, and upon the representation that 
it was only an outline and guide for a future contract. 

Defendant denies that he ever gave plaintiff a bill of sale, 
except as hereinafter mentioned. 

Defendant alleges that, believing Hubbard Brothers would ex- 
ecute the contract as agreed to be made, he delivered to plaintiff 
the plates, cuts, and stamps of the book, and forwarded Exhibit B 
to plaintiff, which was intended only as a statement of part of 
the consideration, viz.: four thousand dollars; that the plaintiff 
thereafter refused to execute such contract as was agreed tp be 
made, and thereupon declared that there was no contract between 


aS RS ER ASE Tk NE ENE 
PRE dN RS oh WIE RRP 


a salen tic, ABR. 


i ee a 


Tn en eee ee ao 


3 


the parties ; and that defendant agreed thereto, and that thereby 
the contract was rescinded. 

Defendant denies that plaintiff employed him to sell said 
book ; that he ever published or sold the Farmer's Pictorial Cy- 
clopedia of Live Stock, except as hereinafter alleged, and denies 
infringement. 

Defendant admits copying a small part of plaintiff’s book, and 
denies that his book is altered or paraphrased from plaintiff's. 

Defendant denies that the combination and arrangement of 
the materials in his book are like those in plaintiff’s book, ex- 
cept where each book is compiled from original sources. 

Defendant says that the rest of the book alleged to be an in- 
fringement is matter compiled and written by Periam and Baker, 
and is not contained in plaintiff’s book. 

Defendant denies that he employed any one to rewrite any part 
of the book claimed by plaintiff, or that he used it as a guide in 
getting up his book or copied therefrom, except as herein alleged, 
but admits that he did use cuts and illustrations contained in 
plaintiff’s book. 

Defendant denies that he made his book so like complainant's 
as to sell it upon the reputation of plaintiff's book, and denies 
that his book is a piracy. 

Defendant denies enticement of plaintiff’s agents or the break- 
ing of his orders. 

Defendant asks to be dismissed with his costs and charges. 


Cross-BILt. 


About June, 1879, complainant hired E. P. Thompson to 
write a stock-book which was afterward completed by Jonathan 
Periam. The complainant became the owner of said book, 
which was almost wholly a compilation from original sources. 
The illustrations were bought in the market and were such as 
are kept for sale to the general public, except a few which were 
taken from other publications. The book was called ///ustrated 
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Stock Doctor and Live Stock Encyclopedia, and was copyrighted 
by complainant. Before the book was copyrighted complainant 
requested defendant to act as general agent. 

Defendant afterward went to St. Louis and proposed to buy 
the book, including copyright, which had not then been obtained. 
Defendant represented that he would, if the sale were made, 
supply complainant with the books in any quantity with com- 
plainant’s exclusive imprint and copyright notice for sale in ex- 
clusive territory and at less than one dollar and ten cents a copy 
and at ten per cent. advance on cost to defendant, and it was un- 
derstood that defendant was to make no profit on the books fur- 
nished complainant. 

Complainant then stated the terms on which he would agree to 
sell the book, and at defendant’s request said terms were put 
in writing. Complainant formally offered to sell said stock- 
book and copyright to defendant for four thousand dollars, when 
the edition then in press was off, and exclusive territory, and that 
defendant should make the book at ten per cent. above cost to 
him and furnish it with plaintiff’s exclusive imprint and copy- 
right mark. 

On the 30th of March, 1880, complainant and defendant ver- 
bally agreed on a basis for the future sale of the book and 
copyright upon certain terms, and that a contract in writing 
based on those terms should be signed by the parties, and that 
on the execution of the contract complainant would assign the 
copyright to defendant and the latter would give the mortgage to 
complainant on the plates, etc., to secure to complainant the per- 
formance of the contract. 

Complainant says that when the verbal agreement was made 
each party had a written memorandum, but that he never saw 
the one the defendant had, and that the written memoranda 
never were changed to correspond to the verbal agreement, and 
that the verbal agreement never was embodied in either writing. 
That defendant was then given complainant’s written memoran- 
dum, and defendant afterward inserted clauses therein without 
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the consent of complainant. That defendant, representing that 
the memoranda were incomplete and were to be used only as a 
guide and promising he would write out and sign a contract ac- 
cording to the verbal agreement, fraudulently obtained com- 
plainant’s signature to one of the memoranda; that the memor- 
anda never were intended to be the contract or assignment of the 
copyright ; that the memoranda now differ materially from each 
other, and that the changes never were agreed upon by the par- 
ties nor consented to by plaintiff. 

Complainant believes that defendant thereafter caused his 
agents to observe the boundary lines of the territory reserved to 
complainant in the verbal agreement; that the book cost four 
thousand dollars in cash, and plaintiff told defendant before the 
verbal agreement was made that he would not sell the book ab- 
solutely for ten thousand dollars. 

That the verbal agreement to sell said book was made by com- 
plainant on the consideration of the reservation of exclusive ter- 
ritory to him; of the making of the book by defendant with 
complanant’s exclusive imprint of the copyright mark and in 
quantity sufficient to supply the exclusive territory, complainant 
intending to remain the proprietor of the book in said territory, 
complainant regarding the cash portion of the consideration 
more as so much realized from territory he could not otherwise 
reach, than as payment for the plates, cuts, and stamps, and this. 
defendant knew. 

Complainant says that at the time the memoranda were con- 
sidered he did not know of a certain clause in the memoranda 
defining the territory, and did not discover it until after he signed 
the memoranda; that defendant claimed it was inserted on the 
train; but, if so, it was without complainant’s consent, and he 
never agreed to it. 

After said discovery by complainant he corresponded with de- 
fendant and insisted on the territory described in the verbal 
agreement, except that on April 13th, 1880, he proposed by way 
of concession that the verbal agreement as to territory be changed. 
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Defendent declined and made a counter proposition on April 16th, 
which complainant refused, and proposed another proposition, 
which defendant proposed accepting conditionally. Complainant 
refused to do this immediately, but proposed to do so July 15th, 
if defendant would accept his proposition of 13th of April, as it 
was afterward modified by his subsequent propositions. On the 
20th and 24th of April, 1880, defendant accepted said proposi- 
tion, and any agreement then existing between the parties was 
modified in accordance with the said proposition. 

Between 4th and 28th May, 1880, plaintiff delivered to de- 
fendant plates, cuts, and stamps. 

On May 26th, 1880, defendent requested a bill, specifying the 
electrotype plates, copyright, etc., be sent him and on May 28th, 
1880, complainant sent Exhibit C in the cross-bill, which is a 
statement of the account of a part of the consideration to be ren- 
dered by defendant for the property therein mentioned. 

On June Ist, 1880, defendant sent complainant three thousand 
five hundred dollars, part of the aforesaid consideration, and re- 
quested a receipt in full from complainant. On July 22d, 1880, 
defendant sent complainant ‘a written draft, Exhibit D, which 
differs from the pencil memoranda and from the verbal agreement. 
Complainant did not execute said draft, as it differed from the 
terms of the said verbal agreement. 

On August 2d, 1880, complainant send defendant a draft of 
contract substantially the same as the verbal agreement, modified 
as aforesaid, except that it contained certain alterations by way of 
concessions, and complainant thought that certain words in said 
draft reserved from the sale the territory described the same as in 
the memoranda. Defendant refused to sign this draft. 

In April, 1880, defendant said he had consented to pay the 
four thousand dollars in money only upon complainant’s yielding 
to defendant the disputed territory. 

Complainant never yielded said disputed territory to defendant, 
except, as hereinbefore stated, by the modification of said verbal 
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agreement as aforesaid, but says the change in the money part of 
the consideration was made as stated. 

As early as August, 1880 defendant refused to do business 
with complainant until an agreement was had, and repeatedly re- 
fused to furnish said book to complainant at less than sixty-five 
per cent. off. 

Complainant admits that the first order on defendant for said 
books, made in November, 1880, was for less than for five hun- 
dred copies. Defendant claims that his reason for not purchasing 
the books at the price agreed upon was because said books were. 
not ordered in lots of five hundred; but complainant says that it 
was not until June, 1881, that defendant refused to furnish for 
that reason; that before that date defendant refused because no 
basis had been agreed upon and signed. 

Complainant says that defendant ordered him to withdraw his 
agents from Texas, which in the memorandum was reserved to 
complainant. 

Defendant refused to carry out any agreement for a contract 
or to render to complainant the considerations in the verbal or 
any agreement, but defendant repeatedly declared that any agree- 
ment between the parties had fallen through, whereby defendant 
stated that the parties had been unable to reach an understanding 
as to any agreement, and that the same had been: rescinded. 
Defendant was ready to enter into said contract until the said 
rescission. 

Transactions between the parties after the rescission were under 
special agreements. ; 

Complainant never sold to or rendered defendant the book or 
bill of sale, except as hereinbefore stated. Complainant never 
was employed as agent of defendant under any agreement. Com- 
plaiuant thinks the pencil memorandum was not filed at Wash- 
ington until the 23d of August, 1882. 

Complainant claims ownership of the book and copyright, and 
claims that defendant is doing him great damage by circulating 
the card —Exhibit F. 
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Complainant tenders the said sum of four thousand dollars to 
defendant upon condition that defendant deliver back the book, 
with plates, cuts, and stamps. 

Complainant prays for an injunction against the defendant, 
Hubbard. 


ANSWER TO CrossS-BILL. 


Defendant reaffirms the matter in the original bill and believes 
certain matters on pp. I, 2, 3, 4 of Cross-Bill are true, and certain 
matter on p. 4 is not exact. 

In October, 1879, the parties began corresponding as to a joint 
enterprise in a stock-book. Complainant unti! 1880 tried to 
conceal from defendant the fact that he was preparing a stock- 
book without the co-operation of defendant. Defendant went to 
St. Louis, 27th March, 1880, and was astonished to find an 
almost completed stock-book in the possession of complainant. 

It is not true that complainant informed defendant that he was 
about to publish said stock-book and requested defendant to be- 
come his agent. 

Complainant made certain representations as to authorship to 
defendant which were untrue and false. After purchasing the 
book from complainant, defendant expended large sums of money 
in completing said book. 

It is untrue that any price was mentioned at which the said 
book would be manufactured by defendant. 

The whole matter under consideration on 27th March, 1880, 
was included in the agreement dated 30th March, 1880, and was 
entered into after full deliberation on every point, and was signed 
by both parties. The plaintiff fully consented to the whole 
agreement and all interlineations, and signed and deliveréd said 
agreement to defendant. The duplicate of said agreement was 
in the hands of complainant at the time of making the inter- 
lineations, and defendant supposed complainant would make like 
interlineations in his copy, and defendant signed complainant's 
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copy, believing complainant would make it to conform to the 
other. There was no agreement for a future sale, except so far 
as it might relate to the delivery of the material and property 
stipulated for in said contract of sale. 

The sale was completed on the 30th of March, 1880, and com- 
plainantstreated the sale as complete on that date. 

The statements on pages 19-20 of Cross-Bill that defendant 
practiced fraud on complainant are untrue. 

The effort of the parties to agree on a more perfect draft failed, 
and therefore the parties fell back on the provisions of the agree- 
ment of March 30th, 1880, and it was not until complainant had 
completed his piratical book that the covenants of the agreement 
were called in question. Modifications in the agreement, as to 
the ordering of books and as to price, were made by correspond- 
ence. During this correspondence complainant, Thompson, was 
preparing his piratical book and neglecting to push defendant's 
publications as he had agreed to do. 

In April, 1880, complainant purchased Bryan’s business, and 
thereafter vigorously pushed the sale of publications bought from 
Bryan instead of defendant's publications. 

The statement in the Cross-Bill that defendant admitted the 
matter of territory as a material part of the consideration in said 
agreement is untrue in so far as it is meant to apply to the con- 
siderations for the book, copyright, plates, etc. 

The sale of the stock-book was completed in May, 1880, when 
the plates, etc., were delivered and the notes were received. 

The covenants relating to the business of the sale of the books 
between the parties were executory and were to continue for two 
years, and remained in force subject to modifications from time 
to time made. 

All allegations as to fraud on pages 19 and 20 of cross-bill 
are untrue. Complainant violated the contract of March 3oth, 
1880, in purchasing Bryan’s business, and was therefore not en- 
titled to the benefits of the agreement as to defendant’s publica- 
tions. 
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Complainant never ordered in lots of five hundred, and or- 
dered by telegraph requesting immediate shipment, contrary to 
the contract, but notwithstanding defendant did always without 
delay fill the orders, imposing the condition, however, that until 
complainant conformed to the contract of March 30th, 1880, de- 
fendant would charge said book at sixty-five per cent. off retail 
price. 

Defendant denies that there was ever any rescission of the con- 
tract of the purchase of the book and copyright. 

Replication to the above answer. 


Complainant joins issue. 
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C. HISTORY OF THE CASE. 


In the year 1879 Alfred H. Hubbard and F. W. Ayer, trad- 
ing as Hubbard Brothers, were carrying on business in the city 
of Philadelphia as book publishers. Nathan D. Thompson, 
trading as N. D. Thompson & Co., was carrying on the business 
of book publisher in the city of St. Louis. Both these houses 
were engaged in publishing and selling what are known as sub- 
scription books. Mr. Thompson was at that time, and had for 
some time previously, been selling in a certain territory known as 
the St. Louis field some of the publications of Hubbard Brothers. 
About the middle of the year 1879 a correspondence between 
Hubbard Brothers and N. D. Thompson & Co. arose in refer- 
ence to the publication of a proposed book on the subject of live 
stock. The first part of the correspondence culminated in an 
agreement entered into on the 30th of March, 1880, under the 
provisions of which Hubbard Brothers were to publish the book 
described in the pleadings as Zhe /ilustrated Stock Doctor and 
Live-Stock Encyclopedia, known in the case as the “ Manning” 
book. Mr. Thompson was to sell the book within a defined 
territory known as the St. Louis field, in which he was to have 
the exclusive right to sell that book. 

In pursuance of this agreement, in the month of May, 1880, 
Mr. Thompson delivered to Hubbard Brothers the electrotype 
plates, illustrations, stamps for binding, and other matgrials 
necessary for the publication of the book. Hubbard Brothers 
paid the consideration provided for in the agreement. 

Hubbard Brothers published the book and Mr. Thompson 
sold it to some extent within the territory mentioned in the agree- 
ment. A voluminous correspondence was conducted between the 
parties in reference to certain differences between them as to the 
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conduct of the business provided for in the agreement of March 
30th, 1880. 

In the month of February, 1881, Mr. Thompson entered 
upon the work of compiling for publication a new book on the 
same subject entitled Cyclopedia of Live Stock, and Complete 
Stock Doctor, and published that book in the month of April, 
1882. 

On the first day of June, 1881, Alfred H. Hubbard, the plain- 
tiff in this case, bought out the interest of his partner, F. W. 
Ayer, in the business of Hubbard Brothers, and thereafter contin- 
ued the business under the old firm name of Hubbard Brothers. 

Having received information of the publication by Mr. Thomp- 
son of his new book, and having compared that book with the 
Manning book, Alfred H. Hubbard filed, on November 28th, 
1882, his bill of complaint to restrain the piracy of his book by 
defendant. : 

Defendant, on the 5th day of February, 1883, filed his answer, 
admitting the copyrighting of plaintiff's book, but denying the 
allegations in the bill setting up the plaintiff’s title to the copy- 
right in said book. 

Plaintiff filed his replication on the 23d day of February, 
1883. 

Defendant filed a cross-bill, under permission from the Court, 
on the 5th day of May, 1883, in which he claimed proprietorship 
in the copyright in the book claimed by plaintiff, denying that he 
had sold it to plaintiff, and alleging that plaintiff’s publication of 
the book was an infringement on his, defendant’s, rights; that he 
had a right to use the materials published in the book claimed by 
plainitiff in the compilation of a new book. 

Each party claims damages for injuries suffered from the al- 
leged wrong acts of the other. 

The controversy, therefore, involves the ownership of the title, 
legal and equitable, to the copyrighted book claimed by plaintiff, 
the infringement of the copyright in that book, the extent of the 
piracy, and the amount of the injury. | 


D.—ARGUMENT. 


This is a suit in equity brought by plaintiff, Alfred H. Hub- 
bard, trading as Hubbard Brothers, of the city of Philadelphia, 
publisher, against Nathan D. Thompson, trading as N. D. Thomp- 
son & Co., of St. Louis, to restrain the piracy of a certain book, 
entitled ///ustrated Stock Doctor and Live-Stock Encyclopedia, of 
which plaintiff alleges he is the proprietor. 

The bill of complaint was filed on the 20th day of November, 
A. D. 1882, in which plaintiff set up his claim to proprietorship 
in the book, and the infringement of the copyright therein by de- 
fendant. 

Plaintiff exhibited a certain instrument of writing executed 
between Hubbard Brothers and the defendant on the 3oth of 
March, 1880, by virtue of which, together with the acts done 
and performed under the provisions thereof, he claims title to 
the book and the copyright therein, as more fully set out in the 
bill. 

Plaintiff moved for a preliminary injunction, supporting the 
motion by certain affidavits filed. Upon the argument before 
the Court on the 12th day of December, 1882, the Court ordered 
that defendant enter security in the sum of five thousand dollars, 
and that he keep an account of the number of copies of the 
alleged piratical books that he would sell. The injunction was 
refused. 

The pleadings having been completed, special commissioners 
were appointed, before whom testimony was taken, and the case 
is now here on bill, answer, and proofs. With submission to the 
Court, by stipulation of counsel the issues raised in the pleadings 
were heard at the same time, and all the testimony taken, wheth- 
er under the bill or cross-bill,gwas to be considered on all the is- 
sues, the same as if taken separately on each. 
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The questions involved in the case may be conveniently con- 
sidered under four propositions : 


I. HAs THE PLAINTIFF, HUBBARD, A VALID TITLE TO THE COPY- 
RIGHT IN THE BOOK DESCRIBED IN THE BILL OF Com- 
PLAINT ? 


II. Has DEFENDANT, THOMPSON, IN THE PUBLICATION OF HIS 
BOOK DESCRIBED IN THE BILL, PIRATED PLAINTIFF'S BOOK ? 


Il]. THE NATURE OF THE COPYRIGHT VALUE. 
IV. THE EXTENT OF THE PIRACY. 


Has the plaintiff, Hubbard, a valid title to the copyright in the 
book described in the bill of complaint? The answer to this 
question involves the answer to two of the reserved points ; 

First. Whether Thompson assigned his copyright so that Hubbard 
could pursue him for an infringement. 

Second. // such assignment was made, whether the same was 
rescinded. 


COPYRIGHT. 


The first of these points assumes the validity of the copyright 
in Thompson. The undisputed facts are that Thompson em- 
ployed certain persons to prepare manuscript matter which was to 
be combined and arranged upon a plan determined and carried 
out by Mr. Thompson, who by virtue of the nature of the employ- 
ment of his authors became the proprietor. 

On the 27th day of March, 1880, Mr. Thompson deposited in 
the office of the Librarian of Congress a printed title-page of his 
proposed book. The book was published about the end of May 
or the Ist of June, 1880. On the 4th day of June, 1880, Mr. 
Thompson deposited in the Post-Office at St. Louis two copies of 
the completed book addressed to the Librarian of Congress, 
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Washington, D. C. These copies were received by the Librarian, 
as he certifies, on the 7th of June, 1880. 


SALE OF THE COPYRIGHT TO HUBBARD BROTHERS. 


The proposition of Mr. Thompson to sell the stock-book, in- 
cluding the plates and copyright, to Hubbard Brothers, was made 
in writing on the 27th day of March, 1880. It is printed as 
Exhibit 4, on page 682 of the record. The language employed 
in that proposition to sell is as follows: “I will sell you my stock- 
book, plates, including copyright, originals of cuts, cir, plates, and 
book-stamps for four thousand dollars when present edition is off 
press.” This proposition in writing was delivered by Mr. 
Thompson to Mr. Hubbard on the 27th of March, 1880. Three 
days later, on the 30th of March, the parties again met, when, 
after full consideration of a paper submitted by Mr. Hubbard, 
which was read and considered “ point by point” (see Thompson’s 
test, p. 661, f. 2275), it was signed by both parties. This instru- 
ment is printed as Exhibit A of Plaintiff’s Bill of Complaint on 
page 11 of the pleadings. This instrument of writing, as signed 
by the parties, in its first paragraph is as follows: 


MEMORANDUM OF AGREEMENT. 


N. D. Thompson agrees to sell, and does hereby sell, to Hub- 
bard Brothers the entire plates (not less than one thousand pages) 
of a new book -entitled Manning’s //lustrated Stock Doctor and 
Live Stock Encyclopedia for the sum of four thousand dollars, in- 
cluding copyright, the originals of the illustrations, all the stamps 
for binding the book, and circular plates, and deliver same as soon 
as first edition now printing is off press, shipping same to Phila- 
delphia, and delivering same well boxed to the depot in St. Louis, 
free of charge for boxing or drayage. He agrees further to pay 
for all books manufactured from said plates, upon his order, with 
his exclusive imprint and copyright, cash within sixty days, and 
to order not less than five hundred at a time, and to order in time 


caig: , 
- i 
2 | : 
i 7a? 
’ - : 
iait 
hs ion 
th 
hi 
4 as} 
: r 
i 
; 
Bie 
; ’ ’ 
7 : 
. 
4 
+ 
es 
+ 
cae 
Sree 
oS 
as 
Ae 
ni 
es 
“See = 
eT & 
+e 4 
ai . 
* 
eS: g 
#3 
fy ha 
¢ & 
F : 
ta > 
Fey 3 
* 
se: 3 
: a 
4 4 
be ; 
Pt i 
re 4 
Te - 
Lae 4 
Sake, 
ae : 
heey B 
oat & 
a Y 
} 
> i 
ee 
ria) 
pie 
, 
4% 3 
2 
* 4 
« 
q 


16 


to admit of their being bound after receipt by Hubbard Brothers 
of the order. 

We emphasize the language of this instrument of writing: 
“N, D. Thompson agrees to sell and does hereby sell to Hubbard 
Brothers the entire plates (not less than one thousand pages) of a 
new Book entitled Manning's Illustrated Stock Doctor and Live 
Stock Encyclopedia, for the sum of four thousand dollars, including 
copyright, the originals of wlustrations, all the stamps for binding 
the book, and circular plates.” Also the language: “ He 
(Thompson) agrees to pay for all books manufactured from said 
plates upon his order * * * * and to order in time to admit of their 
being bound after receipt by Hubbard Brothers of the order.” 

Here is an instrument of writing for the sale of the copyright 
by its owner to Hubbard Brothers. It is an instrument of writing 
also for the sale of electrotype plates, etc., to Hubbard Brothers 
for the purpose of enabling them to manufacture books “ from 
said plates.” 

On the 26th day of April, 1880, Mr. Thompson, in settling his 
account for merchandise purchased from Hubbard Brothers during 
the month, deducted from the amount of the balance due from 
him to Hubbard Brothers the sum of five hundred dollars as part 
payment by Hubbard Brothers to Thompson on account of the 
purchase.of the electrotype plates and copyright of the stock- 
book as provided in the agreement of sale. 

Previous to the payment and acceptance of this five hundred 
dollars on account of the purchase of the stock-book, Hubbard 
Brothers had ordered from Mr. Thompson certain prospectuses, 
which are used by canvassers in soliciting subscrjptions to the 
book. A difference having arisen between the parties in reference 
to the extent of territory in which Mr. Thompson was to have the 
exclusive sale of the stock-book, the shipment of the prospectuses 
to Hubbard Brothers was withheld, but, on the 19th day of April, - 
Mr. Thompson telegraphed Hubbard Brothers an ultimatum upon 
the question of territory, as follows: 

“Your compromise declined: With the Iowa and Illinois 
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territory conceded to us and the right to work out agencies else- 
where made, I will relinquish the territory east of Tennessee 
River. Let your answer be yes or no. Will not discuss the 
matter further. Mississippi is not in controversy. It was always 
ours. Prospectus ready to ship, but accept or reject this as your 
interest dictates.” 

On the following day, April 20th, Hubbard Brothers answered 
as follows: “ Relinquish agencies outside of disputed territory 
and we yield. Express prospectus, also circular cuts.” Thomp- 
son on the same day telegraphed Hubbard Brothers as follows: 

“Will fill orders and subscriptions taken to 15th July, then 
turn over agencies. This is my last communication. Shall I 
send prospectus?’’ On the same day Hubbard Brothers reply: 
“Yes; hasten prospectus and cuts.” 

On the 22d of April, 1880, Thompson wrote to Hubbard 
Brothers a letter, which is printed as Exhibit Y, page 751 of 
the Record. In this letter we find the following language: “We 
were not able to get the pros. off until to-day. They go by 
Adams Express, together with the ‘cuts’ that enter into poster 
and large circular. * * * * 

“T should have said that my name is taken off the back 
stamp in your pros. and the ornament is in the right place. 

“Pros. sent to Prothero, Keeler, Beach, and Springfield. I 
will bill you as near actual cost as I can figure it out. 

“ Bancroft wants one thousand term circulars, two thousand 
twelve reasons, two thousand descriptive illustrated. Poster to 
him seems to have miscarried, as he inquired if we had one, but 
did not order. Guess you had as well print two thousand for 
him. He is to pay cost. I will ship the twenty pros., no profit 
on them.” 

Prothero was Hubbard Brothers’ agent at Kansas City; Keeler 
at Cincinnati, and Beach at Chicago; Bancroft was their agent at 
San Francisco. 

On April 24th, Hubbard Brothers telegraphed Mr. Thomp- 
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son: “We accept last proposition. Why no prospectuses, letter, 
or cuts ?”’ 

On the same day, April 24th, Hubbard Brothers wrote to 
Thompson (Exhibit S, p. 830): 

“ Nothing has come as yet, 6 P.M., Saturday. It is intensely 
annoying, as we have a man out among colleges getting agents, 
and can’t give him a circular or pros. besides which we and 
our branches are exceedingly anxious to get some of the strong 
Grant agents on this book at once, as Grant is quiet pending the 
nomination. It seerns exceedingly hard to be forced to relinquish 
so much territory, and be delayed and injured so much at a 
critical time besides. We hope all will move smoothly now, 
however. lease send at once a set of sheets (mail) of the books, as 
Jar as printed, and inform us how soon you will complete your 
edition, or ts tt off press? and how soon can you ship plates? also, 
please send us full particulars about the general agents you cor- 
responded with, and the agents in that disputed territory. 

‘Let us have a lot of your best reports, and any documents 
for enthusing agents. 

“We are at a loss to know why you do not answer us regard- 
ing the ac. Mr. Merriam tells me he does not get any reply 
please look after it.” 

On April 26th, Mr. Thompson, replying to Hubbard Brothers’ 
letter of the 24th, says: “The delay of one day in shipping 
pros., after receipt of telegram, was caused as explained by my 
having been sick and unable to look after binders. * * . 
Pressman took advantage of my absence under plea of getting 


out a magazine . ’ and took my book off the press. 
9 ° , There may be a further delay in indexing, but 


it will be short.” (Exhibit P, p. 830.) 

On May Ist, Hubbard Brothers wrote to their agent at Chicago 
as follows: “In regard to stock-book field we have to say that 
in arranging with Thompson & Co. for the plates we were under 
the necessity of giving him a larger field.” : 

On the same day, May ist, Mr. Thompson writes Mr. Hub- 
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bard (see Exhibit U, p. 832): “Z mail fifty forms of the book 
to-day and guess [ can send all the balance Thursday or Friday. 
The rascally printers took the book off the press in my absence, 
and in that way delayed it * * * * If it is possible we 
will get off the forty-eight forms that are boxed by freight this 
Pp. M. If not, will do iton Monday. * * * * 

“ Did you instruct Beach as to my three south tiers of Typs. 
in Iowa and the line in Ill. * * * * In my telegram I 
surrendered all east of the Tennessee River, which leaves me 
half dozen counties in Kentucky and about eighteen in Ten- 
nessee, 

On May 4th, Mr. Thompson writes Hubbard Brothers (Ex- 
hibit W, p. 834): “ Zhe boxes of electroiype plates were so dread- 
fully heavy that it would be impossible to have made a box strong 
enough to hold many ofthem. * * * * To make security 
doubly secure, we employed a regular carpenter to prepare them _ 
by a system of screws, after wedging the plates ourselves. 
The screws can be removed without injuring the boxes. On the 
top of each box is inclosed label. Directions also given on two 
sides. Balance in a few days. We need two thousand descrip- 
tive and two thousand terms circulars, Bible. Please prepare 
them.” 

On May 5th, Hubbard Brothers wrote Thompson (Exhibit B, 
p. 833): “We have been waiting for some time for the key of 
the stock-book. Send it please as soon as possible. * * * * 
This we need very much in order to complete the outfits.” On 
May 8th, Mr. Thompson writes Mr. Hubbard (Exhibit X, p. 
834): “/ will ship you the balance of the plates on Monday, and 
on the same day will mail copy of sheets with pages marked, which, 
in my judgment, should go in prospectus. Of course, it will be for 
your consideration.” 

On May rith, Mr. Thompson writes Mr. Hubbard (Exhibit Y, 
p. 855): “I find to-day that we have more prospectus in sheets 
sold than our binder reported to us. If you could get out some 
in a reasonable length of time I could spare you sixty or seventy. 


2O 


* *  * ~T can have our binder stamp the cloth for you in 
a few days if needed. We did not get the last lot of plates 
to you until to-day. They go as the others, by Vandalia line. * * 

“Twill not get any books until about Saturday, and tt will be 
some days after that before 1 can send you the dies.” 


On May 12th, Mr. Thompson writes Hubbard Brothers (Ex- 


hibit AA, page 827): “Yours, 1oth, asking for bill stock-book 
plates, received. Find it inclosed with proper credit. * * * 
I have had peculiarly bad luck with my first edition of stock- 
book. The paper came two weeks after it was due, and was so 
inferior to sample ordered by, that I refused to settle on con- 
tract, and at same time it was so late that I could not think of 
waiting to have more made, and so had to use it. * * 

“Then I was equally unfortunate in a pressman, who botched 
his work on the cuts. Fortunately the edition (2,150) will not 
last long, and we will get a more creditable job for you next 
oo 

«oe * LT will be glad if you will render settlement by notes 
soon, as I wish everything in shape before I go away.” 

On May 13th, Hubbard Brothers wrote to Mr. Thompson 
(Exhibit Z, page 836): “We are glad to hear you have more 
prospectus matter than you thought. Make seventy-five for us. 
We will mail title-pages. Be sure and have N. D. Thompson & 
Co. left off the cloth-book of prospectus, also cut out from the 
charts the name N. D. Thompson & Co. Ship twenty-five pros- 


pectuses to Chicago, twenty-five to Cincinnati, and twenty-five 


here by freight. * * 


“We go to press with an edition of the book next week. Will 
print prospectus matter first. Shall print on toned paper. Please 
use and forward us the complete stamps as quickly as possible, as 
we Shall wish to bind as early as possibly can be done.” 

On May 14th, Hubbard Brothers wrote Mr. Thompson (Ex- 
hibit N, page 738): “ Regarding settlement for stock-book plates 
we cannot send you notes until we can examine the plates, which 
will make a few days’ delay. ‘We will endeavor to give it as 
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prompt attention as possible. * * We are rather pleased to 
hear that you have had a taste of the experience in manufactur- 
ing, which will give you a lively sympathy with us. It has fre- 
quently been the cause of delay in stock because we were 
unwilling to use an inferior paper. * * We hope to make 
decided improvement in several respects in the edition of this 
book that we are now getting up.” 

On May 24th Mr. Thompson writes Mr. Hubbard (Exhibit 7, 
page 683): “Please sign the enclosed notes and return them at 
once. I had supposed that you would have sent them by this 
time because I asked for them on fersonal grounds rather than 
business: 7) Fs * 

“Everything that I now think of has gone to you; but uf any- 
thing remains tt will be duly forwarded. The fact ts this transac- 
tion is not supposed to end our business relations, and there ts 
ample opportunity to settle any minor matters in future that may 
necd adjusting. 

“It is not my purpose to take any advantage of you, notwith- 
standing the fear you indicate by withholding the notes. I hope 
you will end the matter at once, so that I may be able to get 
away.” 

On May 26th, the Hubbard Brothers, replying to Mr. Thomp- 
son (Exhibit C, page 839): “ Please send us a bill specifying elec- 
tro-plates, copyright, original wood engravings, and electros of tlus- 
trations, and stamps for binding of stock-book, and oblige.” 

On May 28th, Mr. Thompson writes Hubbard Brothers (Exhibit 
9, page 685): “Find bill herewith, covering the points you name. 
The stamps for binding go by express to-day ; the originals of cuts 
were all sent to you; so that you have everything tangible, and we 
mail copies to Librarian of Congress to perfect copyright, and we 
expect that soon, when tt can be mailed to you.” 

Inclosed in this letter was the bill of ‘items printed as Exhibit 
B, page 13, Plaintiff’s Bill of Complaint : 


No 
i) 


St. Louis, May 3d, 1880. 
Messrs. Hubbard Brothers, 
Philadelphia, Fa. 
Bought of N. D. THompson & Co. 
To complete set electrotype plates stock-> 
book, copyright, originals of illustra- > $4,000 OO 


tions, and stamps for binding same, 
Credit by amount deducted from bills in April, 500 OO 


$3,500 OO 


On the same day, May 28th, crossing Mr. Thompson's letter 
inclosing this bill of items, Mr. Hubbard writes Mr. Thompson 
(Exhibit 15, page 689): 

“FRIEND THOMPSON: Your letter of the 24th, with notes in- 
closed, and urging signing at once, is at hand. 

“T cannot conceive of the least oecasion of your staying until 
notes are received, as they can be forwarded to you at any point. 
Your very strong tmplication that we distrust your motive and feel 
suspicious that you would take advantage of us tf you could, cannot 
arise from any word or deed of ours, as you would not yourself 
settle for a thing before getting tt. Indeed, we have not yet even 
received a bill covering our purchases. hill only specified plates, 
while we purchased copyright, book stamps, ortginals of cuts, and 
circular plates. 

“T have personally every consideration for your health, and 
would not willingly put a straw in the way of your departure, 
but with the very sharp practice you resorted to regarding terri- 
tory, after a plan of agreement was signed by both of us, you 
must not expect me to be so remarkably confiding as to.sign 
notes to the amount of four thousand dollars in settlement of a 
bill for only about half of what we purchased actually. 

“We want the book stamps also forwarded, in short, delivery 
completed, before we settle in full, having already allowed you the 
five hundred dollars on account. You so strongly assured me 
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that you did not sell because of any financial need, that I have 
had no idea that you needed to use these notes, and hence have 
felt no urgency about the matter. 

“With assurance of my personal regard, and hoping for your 
early and full recovery, I am, etc.” 

On May 31st, Mr. Thompson wrote Mr. Hubbard (Exhibit 8, 
page 684: 

“DEAR Sirk: The whole of the wood cuts and electrotypes origt- 
nally used, except those sent nearly a month ago, were sent on the 
22d, nine days ago, and dies were expressed to you last Friday. 
You certainly have them all by this ime, and if there ts anything 
remaining I am at loss to know what it 1s, and of there ts a further 
delay in the settlement tt will be on a pretext trumped up for the 
purpose. Considering your own extraordinary eagerness to close 
account by note always, I shall expect that for the sake of con- 
sistency you will now be willing to settle. I am compelled to 
wait here for the notes, becanse I do want to use one of 
them, notwithstanding your knowledge to the contrary. I have 
bought property here and agreed to transfer one of these notes 
the Ist inst., which is to-morrow. The giving of notes will be 
on my side in a very short time, and I should think you would 
be at least willing to set me a commendable example of prompt- 
ness.” . 

On June 1st, Mr. Hubbard, inclosing the notes provided for in 
the agreement of March 30th, in payment of the stock-book, 
writes to Mr. Thompson as follows: 

“We inclose herewith notes to the amount of three thousand five 
hundred dollars, which, with five hundred dollars allowed you on 
book account, ts in full settlement of your bill of May 3d, for 

plates, copyright, original cuts, and stamps for binding of Man- 
ning's Illustrated Stock Doctor and Live Stock Encyclopedia. 

“ The first lot of plates did not reach us till about the 12th, 
second lot about the 18th, and third lot is not in yet, so we date 
the notes the 15th, which is sooner than is really due you.” 

“ Please acknowledge receipt in full and oblige.” 
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On June 4th, 1880, Mr. Thompson, writing to Hubbard 
Brothers, Exhibit 58, page 713, acknowledging the receipt of the 
notes, says: 

“ Yours with three notes for one thousand dollars each, and one 
for five hundred dollars, dated May 15th, 1880, and payable at 
three, twelve, eighteen, and twenty-four months respectively, six per 
cent. interest, received. With five hundred dollars previously 
allowed, they are payment in full of plates, engravings, copyright, 
and all the materials that enter into the manufacture of the stock- 
book. The reservation being that we control certain field, and 
are to get books at a certain rate above actual cost of manufac- 
ture. Also that we are to be given a legal lien on the plates, 
etc. 

This transaction, begun by the submission on the 27th day of 
March, 1880, by Mr. Thompson of a proposition in writing to 
Hubbard Brothers for the sale of the stock-book, covering the 
instrument of writing for the sale of the stock-book, including 
electrotype plates, engravings, copyright, etc., signed on the 30th 
of March, 1880, by Mr. Hubbard for his firm, and by Mr. Thomp- 
son, the correspondence that has been cited and quoted, the acts 
done in pursuance of the areement, the delivery of the electro- 
type plates, stamps, etc., mentioned in the agreement and in the 
bill of sale by THompson to Hubbard Brothers in the manner 
provided for in the agreement of March 3oth, the deduction by 
Thompson of five hundred dollars from his statement to Hub- 
bard Brothers sent on the 26th of April, 1880, in part payment 
for the stock-book, the forwarding of notes to Mr. Thompson by 
Hubbard Brothers for the amount of three thousand five hundred 
dollars, the delivery of a bill of items inclosed in Thompson’s 
letter of May 28th, the signing of the notes, and the forwarding 
them by mail to Mr. Thompson by Hubbard Brothers in the 
letter of June Ist, the receipt of these notes by Mr. Thompson 
under date of June 4th, as “payment in full of plates, engravings, 
copyright, and all the materials that enter into the manufacture 
of the stock-book,” all parts of this transaction vested in Hubbard 
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Brothers a complete and absolute title in the stock-book, de- 
scribed in the bill of complaint, in its stereotype plates, its copy- 
right, and all the materials that enter into the manufacture of that 
book as shipped and delivered by N. D. Thompson to Hubbard 
Brothers under the provisions of the contract of March 3oth, 
1880, and that title, both in equity and in law, is complete and 
absolute in the plaintiff in this case. 


THE AGREEMENT OF MAKCH 30TH, 1880, 


Defendant in his answer, p. 16, f. 40, denies that he entered 
into an agreement in writing, or into any agreement, with Hub- 
bard Brothers for the sale of the book entitled ///ustrated Stock 
Doctor, or that he ever agreed to sell to Hubbard Brothers the 
said book, and denies that he sold or agreed to sell to Hubbard 
Brothers the ///ustrated Stock Doctor or the electrotype plates or 
the copyright of that book, and says, par. 6 of the answer, that 
he agreed on the 30th of March with Hubbard Brothers that he. 
would at some future time enter into an agreement for the sale 
of the book and copyright. 

Substantially the same position is taken in the cross bill, 
which was filed after the filing of the answer. The answer to 
the cross-bill made by plaintiff in the original bill reaffirms the 
purchase of the ///ustrated Stock Doctor from N. D. Thompson 
by Hubbard Brothers, and denies the allegations to the contrary 
in the cross-bill. 

We have here, therefore, a duplicate contradiction of the fun- 
damental fact in this case. 

If plaintiff’s position be true, and he is the proprietor of the 
copyright, then any unauthorized use of the copyrighted book 
or any part thereof by defendant is an infringement of plaintiff’s 
rights which will be enjoined by this Court and compensated for 
in damages. If defendant’s position is correct, the plaintiff never 
had a valid title to the copyright of the book in question, and - 
his printing, publication, and sale thereof were unauthorized ; 
the continuance of such publication by plaintiff should be en- 
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joined, and the unauthorized use of the book compensated for in 
damages. The question, therefore, at the threshold of this con- 
troversy, and which must first be determined, is that of the 
ownership of the copyright in this book. 


AGREEMENT MOopIFIED AS TO TERRITORY. 


After the agreement of March 30th had been signed, certain 
differences arose between Mr. Thompson and Hubbard Brothers 
upon the interpretation of the agreement entered into on that 
day. A lengthy correspondence ensued which is in evidence as 
exhibits. Much testimony was taken by the defendant in the 
attempt to show that the agreement entered into on the 30th of 
March was not an agreement between the parties, but simply a 
memorandum of an agreement, and from which a final agreement 
was to be made. Defendant contends, however, that there was 
a verbal agreement between himself and Mr. Hubbard, and upon 
cross-examination admits that the only difference between this 
pretended verbal agreement and the written agreement had 
reference to the question of territory in which defendant should 
be permitted to sell the book, defendant claiming that he had 
overlooked the limitations of territory as mentioned in the 
written agreement, but says that on the 20th of April he and 
Hubbard Brothers came to a satisfactory understanding upon 
the subject of territory, and that there were no other differences 
between them, that he accepted the agreement as modified by 
the correspondence on the 20th of April, 1880. 


DELIVERY OF THE ELECTROTYPE PLATES OF THE BOOK. 


All differences having been settled to the satisfaction of Mr. 
Thompson, he shipped the plates and other material entering 
into the manufacture of the book to Hubbard Brothers. Mr. 
Thompson in his testimony, p. 629, f. 2161, says that he and 
Hubbard Brothers had come to an agreement, and therefore he 
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shipped the plates of the stock-book, using in folio 2162 this 
language: 

“©. What was your object in shipping the plates to Mr. 
Hubbard ? 

“A. I shipped the plates feeling that the difference between 
us’ was settled, and that the conditions of getting stock at a 
figure which he had almost definitely named, and of being 
guaranteed in the absolute control of a given territory, were 
assured to me in that correspondence and in that concession 
which I had made and which he had agreed to.” 

P. 630, f. 2167: “ You sent the plates, the stamps and dies for 
binding, and other materials entering into the manufacture of the 
Manning book to Mr. Hubbard, to enable him to produce the 
book, did you not? 

"A Yea. we 

The correspondence and the acts of the parties show that 
throughout the transaction it was in contemplation that Mr. 


Hubbard should publish the book, and that the sole right to do 


so should vest in him. The intention was to transfer the property 
in the book from Mr. Thompson to Mr. Hubbard. Exhibits 9g, 
p.685; Z, p.836; GG, p. 841; HH, p. 841; JJ, p. 842; D, p. 729; 
Fi, p. 758; Gi,p. 758; 63, p. 719; 55, p. 700; QQQ, p. 868 ; 
Al, p. 752; 37, p. 701. 

It appears, therefore, both from the testimony of defendant 
himself and from the correspondence put in evidence, that what- 
ever differences may have arisen upon the interpretation of the 
agreement of March 30th they were adjusted, and the parties 
agreed that the agreement should be modified in accordance 
with such adjustment, which related only to the extent of terri- 
tory in which Thompson should sell the book. 


INVOICE OR BILL oF ITEMs. 


Before Hubbard Brothers sent forward their promissory note 
in full payment for the remainder of the price of the stock book, 
they asked for a bill of items covering their purchase, which 
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bill was duly forwarded to them late in the month of May, and 
is printed as Exhibit B to the original bill, page 13. 

That bill of items enumerates the electrotype plates of the stock- 
book, copyright, originals of illustrations, and stamps for bind- 
ing same, charged at four thousand dollars. There is a credit 
of five hundréd dollars allowed, ‘“‘ deducted from the bill for 
April, making the balance due three thousand five hundred 


dollars.” 


THE TRANSFER OF TITLE IN THE COPYRIGHT. 


The agreement, Exhibit A, is material to plaintiff’s case only 
so far as it relates to a compliance with the provisions of the act 
of Congress, Revised Statutes, § 4955, that copyrights “shall 
be assignable in law by any instrument of writing.”’ This in- 
strument of writing was entered of record in the copyright 
office at Washington, and serves its purpose as notice to all sub- 
sequent purchasers of the sale of the original copyright to 
Hubbard Brothers. It is sufficient for that purpose. 

Ih the agreement between these parties for the sale of this book, 
including copyright, made on March 30th, 1880, had not been 
reduced to writing, but had been followed by the correspondence 
and the circumstances which have been put in evidence in this 
case, such correspondence and circumstances would be suffi- 
cient to prove a good title to the copyright of this book in Hub- 
bard Brothers. The sale and delivery of the stereotype plates 
of the book, when made for the express purpose of enabling the 
purchaser to print, publish, and sell such book, carries with it 
the right to do so. 

Stevens vs. Gladding, 17 How. 447, which was a case raising 
the question whether a purchaser at sheriff’s sale of the stereo- 
type plates of a copyrighted map was at liberty to use those 
plates in publishing the map, the Court ruling that he had no 
such right, said, “ Nor should the case be confounded with one 
where the owner of copper or stereotype plates sells them. 
What rights would pass by such a sale would depend on the 
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intentions of the parties, to be gathered from their contract and 
its attendant circumstances.” Here the circumstances attending 
the sale and delivery of the plates are such as to carry the con- 
clusion irresistibly that it was the intention of the parties to 
pass the copyright. It was distinctly mentioned in the items of 
sale. It was distinctly mentioned in the letter transmitting the 
promissory notes in part payment. It was distinctly mentioned 
in the letter acknowledging the receipt of payment. Nothing 
could be clearer than the fact that it was the intention of the 
purchaser and of the seller that the purchaser should use the 
plates for the purpose of printing, publishing, and selling the 
book, and Mr. Thompson, in his testimony, already quoted, dis- 
tinctly states that such was the purpose. 

The defendant alleges that the sum of four thousand dollars, 
agreed upon as the price for the book, including the copyright, 
constituted only a small part of the consideration, and that the 
right secured to the defendant in the agreement with Hubbard 
Brothers to have copies of this book furnished to him at a very 
low price in lots of five hundred, the exclusive right to sell this 
book in. the territory mentioned, and the right to sell other pub- 
lications mentioned in the agreement of Hubbard Brothers 
within the same territory, formed material parts of the consid- 
eration which moved him to transfer to Hubbard Brothers the 
stock-book. This claim is followed by the allegation that by 
the conduct of Hubbard Brothers this latter portion of the con- 
sideration mentioned in the agreement failed. 

Though there is no specific allegation of the fact, it is broadly 
suggested that because of the failure of consideration there is a 
failure of title in Hubbard Brothers, that the delivery of the 
plates and other materials, the payment by Hubbard Brothers, 
and the receipt of payment by Thompson & Co. of the four 
thousand dollars did not so complete the purchase as to vest the 
title to the copyright in Hubbard Brothers, and to authorize 
Hubbard Brothers to use the plates in publishing the book. 
Still more extraordinary, it is claimed that, because of this alleged 
partial failure in the consideration, defendant is justified in mak- 
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ing reprisal, and in piratically appropriating to his own use the 
book which he had sold to plaintiff, or rather that such appro- 
priation is not piracy. 

Upon this point it may be observed that the agreement between 
the parties entered into on the 30th of March places distinctly 
the sum of four thousand dollars as the price for the entire plates 
of the stock-book, including copyright, the original of illustra- 
tions, all stamps for binding the book, and circular plates, packed 
and delivered at the depot at St. Louis for shipment to Phila- 


delphia. The special prices provided for and the exclusive ter- 
ritory mentioned are clearly in consideration of the agreement 


on the part of Mr. Thompson to devote his energies for the “4. 
period of two years to the vigorous prosecution of the sale of 
plaintiff’s publications, as mentioned in the agreement, page 12, : 
f. 30. This interpretation of the agreement of March 30th is ‘4 


fully borne out by the bill of items which was furnished to 


plaintiff by defendant under date of May 3d, printed as “ Exhibit -—T> 
B” to the original bill, p. 13. It 1s also borne out by the cor- 
respondence and by the testimony. See Exhibits 4, p. 682; 


A A, p. 837; 7, p. 683, f. 2350; C C, p. 839; 9, p. 685; 8, Mf 
p. 684; 10, p. 6385; 58, p. 713; Z, p. $36; — test., p. 10, f. 31; 
pp. 16 and 17, ff. 52-5; p. 629, f. 2163; p. 631, f. 2170. 

This correspondence, contemporaneous with the transaction, 


and this testimony of the principals show conclusively and in- 
controvertibly that the transaction was the sale, full and complete, 
of the stock book, including plates and copyright, by Thompson 
to Hubbard. 


PERFORMANCE. 


Defendant's chief complaint, and the one that is most fre- : 
quently reiterated and dwelt upon in his testimony, is that ae 
Hubbard Brothers did not furnish him with the stock-book at | 
the pricé provided for in the agreement of March 3oth. i 

By reference to that agreement, p. 12, it will be seen that . 
Thompson was to order the books in lots of not less than five | 


sixty-five per cent. off, agreeing that at some future time, when 


31 


hundred copies at a time, and to order in time to admit of such 
lots being bound up with Thompson’s exclusive imprint and 
copyright notice. The testimony is uncontradicted that Mr. 
Thompson never ordered the stock-book from Hubbard Brothers 
in lots of five hundred, nor in time to admit, reasonably, of their 
being bound up especially for him. 

All the orders which Thompson sent to Hubbard Brothers 
for the stock-book were made in writing or by telegraph. They 
are produced and are in evidence. These orders, with the cor- 
respondence accompanying them, show conclusively that in not 
a single case did Thompson order the books according to the 
provisions of the agreement. In his testimony Thompson admits 
that he received all the books from Hubbard Brothers that were 
ordered; and admits further, p. 636, f. 2185, that he did not 
order stock-books according to the agreement which was made 
March 3oth. 

If, therefore, the contention of defendant were well supported, 
that as part of the consideration of the sale of the copyright of 
this book, books are to be furnished to him at the price of ten 
per cent. in excess of the cost of manufacture, in lots of five 
hundred, ordered in reasonable time to admit of their manufac- 
ture, Thompson’s own admissions show that he never put him- 
self in position to invite a default on the part of Hubbard 
Brothers. Hubbard Brothers simply declined to do. business 
in accordance with provisions of the agreement which Thompson 
wholly. disregarded and the conditions of which he violated; 
they declined to furnish the books in such lots as they were 
being ordered at the price mentioned in the agreement; and 
until Thompson would order in lots of five hundred, not for 
immediate shipment, as was the almost unvaried practice, but 
in time to adniit of their manufacture, as provided in the agree- 
ment, he was not entitled to the books at the special price pro- 


vided for in the agreement. 


But the evidence still further shows that Hubbard Brothers 
charged on their books against Thompson the stock-books at 
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Mr. Thompson would visit Philadelphia, as he had promised to 
do, or when other matters of difference between them should be 
adjusted, that this price of sixty-five per cent. was subject to re- 
vision and adjustment to the satisfaction of Mr. Thompson. See 
Exhibits I, p. 734; H, p. 734; PP, p. 849; V V, p. 854; see 
wet. 0. 11, .% 33. 

And to that course of dealing Mr. Thompson assented. -See 
Exhibits 20, 21, and 23, p. 693; 25 and 27, p. 695; 37, p. 701; 
T T, p. 853; 45, p. 705; 68, p. 723. 


VERBAL AGREEMENT. 


The defendant has made great efforts to establish what he 
calls a “ verbal agreernent,” which he says was entered into on 
the 30th of March, 1880, and of which the pencil agreement 
was a memorandum to serve as a guide to nut the verbal agree- 
ment into writing. 

This contention, however, is overthrowu by defendant him- 
self. Upon this subject Thompson testifies as follows, p. 663, 
f. 2281: 

“©. What was there in what you have heretofore termed 
your verbal agreement which is not contained in this paper, 
Exhibit A? 

‘A. The verbal agreement comprehended a larger territory, 
not expressed in this final sentence in his: ‘ The field on stock- 
book to be the same as on Hubbard Brothers’ books,’ etc. 

‘©. Then the first difference that you mention now is as to 
territory ? 

“A. Yes, sir; the first I mention now is as to territory. 

“©. What other point or condition was there a difference in? 

“A. I do not understand your question exactly. Do you 
mean the first difference at our meeting at Union Depot, or the 
difference’ between our verbal agreement and Exhibit A? 

“©. You have stated several times, and have alleged. in your 
cross-bill, that there was a verbal agreement between you and 
Hubbard Brothers in reference to this same subject which dif- 
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fered materially from the pencil memorandum of the agreement 
between you entered into on the 30th of March, 1880. I have 
inquired of you how that verbal agreement differed from the 
written agreement of that day, and you have mentioned that it 
differed in point of territory. I now ask you in what other 
point did it differ? , 

‘A. The territory was the main point of difference. 

‘‘Q. That question of territory was subsequently adjusted by 
correspondence, which culminated on the 2oth of April, 1880, 
was it not? 

‘A. That correspondence which took place about the 20th of 
April, 1880, had reference mainly to the matter of territory, and 
I thought at that time that that provision of the contract, though 
adjusted somewhat differently from the original agreement by 
concession from me, was settled between us. We were then 
simply outlining the matter of contract to be entered into trans- 
ferring to Mr. Hubbard the plates and copyright on the con- 
ditions named.” 

Mr. Thompson admits, f. 2288, that he was demanding from 
Hubbard Brothers a larger territory than was embraced in the 
written agreement of March 30th, and that Hubbard Brothers 
yielded to his demands: see f. 2293. 

This concession on the part of Hubbard Brothers, made on 
the 20th of April, 1880, having satisfied Mr. Thompson, he 
shipped to Hubbard Brothers part of the materials for the 
manufacture of the stock-book, making this statement in refer- 
ence to such shipment (see p. 667, f. 2294): “I find, by reference 
to my letter of April 27th, which is marked G. E. B. Exhibit Y, 
that we shipped by Adams Express the prospectus and cuts 
that were necessary in printing the illustrated poster. <A? that 
time I did believe that the conditions which were to enter into the 
agreement between us were understood and agreed to by both 
parties, and I further confidently expected Mr. Hubbard to write 
out articles of agreement at once, dased on the original under- 
standing as at that time modified. 


3 
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It is, therefore, apparent that the only difference between the 
written agreement signed by the parties on the 30th of March, 
1880, and the defendant’s pretended verbal agreement had 
reference to the question of territory within which defendant 
should have the exclusive sale of Hubbard Brothers’ publica- 
tions, including the stock-book. Defendant demanded a larger 
territory in his correspondence than had been conceded to him 
in the agreement signed on March 3oth, and claimed that his 
assent to the clause in the agreement defining the territory was 
an oversight, and he insisted that his territory should be en- 
larged beyond the lines mentioned in the written agreement. 
Defendant admits, in his testimony already quoted, that Hubbard 
Brothers assented to that enlargement, and that on the 2oth of 
April the minds of the parties met on all points, and the written 
agreement of March 30th was modified as to territory in accord- 
ance with the agreement arrived at in the correspondence. Then 
followed the delivery of the materials, which Hubbard Brothers 
had purchased under the agreement from Thompson, and the 
payment for those materials; the sale and purchase of the 
Manning stock-book, described in the bill, was completed. That 
purchase, according to all the evidence in the case, included the 
stereotype plates, the copyright, and the originals of the illustra- 
tions of the Manning stock-book. 

These transactions and these circumstances, aside from any 
instrument of writing whatever, transferring the title of copy- 
right, vest in Hubbard Brothers a clear and indisputable title to 
the copyright of plaintiff’s book. 

If defendant’s contention were supported by the facts proven, 
that as to territory and course of business provided for in the 
agreement of March 30th, 1880, the minds of the parties did not 
meet, it would not avail here. There is no disputing the sale of 
the book, the plates, copyright, etc.; the agreement, the testi- 
mony, the correspondence, and the acts of the parties, the 
delivery and payment, put that at rest. The Court will, there- 
fore, enforce that part of the contract on which the minds of the 
parties met. XXI Fed. Rep. 561. ' 
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The facts, however, show that the minds of the parties did 
meet, and that after correspondence and two long and full inter- 
views the instrument of writing between them was signed as the 
expression of their “ understanding.” Afterward, by correspon- 
dence, this contract was modified by consent of both parties. 

- If defendant was mistaken as to the legal effect of the agree- 
ment, he cannot set that circumstance up as a defense or a claim 
in this case. Laver v. Bennett, 109 U. S. R. go. 

It has been suggested that there are variances in the forms of 
expression used in the original and copy of the agreement; it 
has not been shown that such variances in form affect the sense 
or substance. For such variances the contract will not be 
avoided unless they were the result of false representations made 
with intent to defraud. Simington v. Strong, XIX Reporter, 
238 (S. C. IIl.). 

In Lawrence v. Dana, 7 O. G. 81, which involved the owner- 
ship of the copyright in plaintiff’s notes, etc., to Wheaton’s Ele- 
ments of International Law, there was a rough memorandum of 
the points to be covered by a more formal draft of the agreement 
between the parties. The memorandum was signed; afterward 
the parties failed to execute a more formal draft of an agreement 
which had been submitted. There had beena part performance, 
and rights had vested by reason of such part performance. The 
Court, Clifford, J., overruled the defenses of failure of a meeting 
of minds on the proposed new draft, the alleged abrogation or 
rescission, and the denial of plaintiff's rights because thereof, 
and sustained the original memorandum as the agreement 
between the parties, and sustained plaintiff's title to the copy- 
right arising under its provisions. This ruling is directly in 
point, and is referred to as an authority in this case. 


FAILURE OF CONSIDERATION. 


The defence of rescission through failure of consideration for 
the alleged reason that Hubbard Brothers refused to supply the 
stock-book at the prices mentioned in the contract, as we have 
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already shown, is not supported by the proof. Plaintiff asserts 
and defendant admits that books were not at any time ordered 
in lots of five hundred and in time to admit of manufacture, as 
provided in the contract; plaintiff states and defendant admits 
that all the books that were ordered by defendant were sup- 
plied by plaintiff; plaintiff states and defendant admits that the 
books were charged at the rate of sixty-five per cent. off the re- 
tail price, on the condition assented to by defendant, that the 
price would be adjusted according to the agreement whenever 
defendant would elect to place himself on the contract and do 
business according to its provisions. 

The proof further shows that after the purchase of the Bryan 
publications defendant was not in a position to so place himself. 
But had defendant been to any degree successful in establishing 
a partial failure of consideration, such fact would not work a 
defeat of plaintiff’s title to the copyright or result in a reversion 
of that title to defendant. 

This doctrine is applied in the case of Hartshorn e¢ a/. v. Day, 
19 Howard 211, involving the sale of a patent for several con- 
siderations, one of which failed. It was also applied in a similar 
case, in which both a copyright and a patent were involved. 
Mallory v. Mackaye, XII Fed. R. 328. 

The contract as signed by the parties, assented to in transac 
tions, and in the course of dealing, even in the instances of de- 
parture from its provisions, determines the rights of the parties 
both as to copyright proprietorship and compensation in dam- 
ages. The Court will have regard for the position of the par- 
ties at the time the contract was made. 1 Story on Contracts, 
S 774. 

Whenever the intent can be distinctly ascertained from the 
language of the contract it will prevail, even in cases where it 
contradicts particular terms of the agreement. Nash v. Towne, 
5 Wallace 689; Slater v. Emerson, 19 How. 224. 

The language of commercial contracts may be less precise in 
their language, and yet be sustained by the Court. 1 Story, § 


783. 
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Whatever may be the inaccuracy of expression or the inapt- 
ness of the words used in an instrument, in a legal view, if the 
intention to pass the legal title to property can be clearly dis- 
covered, the Court will give effect to it and construe the words 
accordingly. Tiernan v. Jackson, 5 Pet. 580. 

_Lord Chief Justice Hobart, in Claurickard v. Sidney, Hobart 
277, very pointedly observes: “ I do exceedingly commend the 
judges that are curious and almost subtle, to invent reasons and 
means to make acts according to the just intent of the parties, 
and to avoid wrong and injury which by rigid rules might be 
wrought out of the act.” This language has been quoted with 
commendation in a long line of cases and by text writers. It is 
well settled now that contracts are to receive such construction 
by courts as will secure the objects contemplated by the parties 
at the time they entered into the agreement. Where a contract 
is defective in its terms or ambiguous, it will not be literally 
construed, but the law will supply whatever is necessary to effect 
the evident object of the parties. 1 Story on Contracts, 
§ 784. 

Here the intention is plain. The object of the contract is 
clearly shown, and the Court will so enforce the contract as to, 
so far as’ possible, secure that object, which was the publication 
and sale of plaintiff’s book and not of a rival book. 

In construing contracts, a Court may look not only to their 
terms, but to their subject-matter and the surrounding circum- 
stances, and avail itself of the same light which at the time of 
making them the parties possessed. Merriam v. U. S., 107 U. 
S. 437. Contemporaneous transactions and facts may be taken 
into consideration. Brawley v. U.S., 96 U.S. 168. 


THE SUBSEQUENT ACTS OF THE PARTIES. 


The practical interpretation, which the parties themselves 
have put upon the contract, is entitled to great if not controlling 
influence. Chicago v. Seldon, g Wall. 50. 

The fact that the parties to the contract at once adopted a 
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particular construction, and fora long time acquiesced in and 
acted upon it, should lead a Court without hesitation to adopt 
that construction as a proper one. Nickerson v. Atch., Top., etc., 
R. R. Co, 17 Fed. Rep. 408. 

Contracts will be sustained as to those parts on which the 
minds of the parties met, if there is dispute as to other parts. 
Cramp & Sons v. Sloan, 21 Fed. Rep. 561; Gill Mfg. Co. v. 
Hand, 18 Fed. Rep. 673. 

Mistakes, unless for fraud, will not relieve either party. 
Leaven v. Bennett, 109 U. S., supra. 

If one signs a written contract without acquainting himself 
with its contents, he is estopped by his own negligence to ask 
relief from his obligation, if his signature be procured without 
fraud or artifice. McCormick v. Molbury, 43 lowa 561; 2 Par- 
sons on Contracts 772. 


SEVERABILITY—DEPENDENT CLAUSES. 


The general rule is, that where the acts stipulated to be done 
are to be done at different times, the stipulations are to be con- 
strued as independent of each other, subject to the intention of 
the parties, as signified by the language of the contract. Slater 
v. Howard, 19 How. 224; 13 How. 307. 

The doctrine of the severableness of a contract should not be 
invoked by one who has failed to perform to prevent rescission 
by others. Norrington v. Wright, 5 Fed. Rep. 768; 11 Rep. 
287. 

Where an instrument of writing is signed as a temporary 
memorandum of a contract intended to be substituted and super- 
seded by a more perfect instrument, and the more perfect draft 
is not made, the original is held to be the contract. God- 
dard v. Wilde, XVI Reporter 617; Lawrence v. Dana, 7 O. G. 
Si, supra. 

There may be a severance between the executed and the exe- 
cutory portions of a contract by the consent of the parties, evi- 
denced by language or by course of dealing. Benjamin on Sales, 
§ 420, p. 381. 
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Contract cannot be rescinded by one party without a tender of 
what he received. Farmers’ Bank v. Groves, 12 How. 57. 

The contract of March 30th, 1880, was followed by the bill of 
sale of May 3d, delivered 28th; and this latter paper was coupled 
with delivery, payment, and acknowledgment; the original 
agreement is explained by these papers and acts. Hilliard on 
Sales 54, note a, and 55, etc. 

It will be interpreted by the conduct of the parties and by 
what the parties did under it. Nicholson v. Atchison, 17 Fed. 
Rep. 409. 

A complete title to the copyright passed when plates were 
delivered and notes were accepted. Warren v. Leland, 2 Barb. 


613. 
The contention that plaintiff failed in the payment of part of 
the consideration, if established, would not avail; it would not 


justify a rescission of the sale of the copyright. Benjamin on 
Sales, § 764; Mallory v. Mackaye, 12 Fed. Rep. 328; Harts- 
horn v. Day, 19 Howard 211. 

The course of dealing here shows that Mr. tiie recog: 
nized, acknowledged, and acquiesced in Mr. Hubbard's right to 
print, publish, and sell the stock-book. After disputes had 
arisen and the correspondence had become acrimonious, and Mr, 
Thompson had his piratical book in preparation, he wrote to Mr. 
Hubbard on March 25th, 1881: “ You have and control the book, 
selling to us as to any other dealers. It ts, therefore, optional with 
us whether we accept these applications as billed or not. The 
authority that there is no contract demanding it you will accept as 
good.” Exhibit 63, p. 719. These acts and declarations amount 
to a practical affirmance of the contract of sale and delivery of 
the entire property of the book, as understood and claimed by 
the plaintiff. Parton v. Prang, 2 O. G. 619; 3 Cliff 537; Pulte 
v. Derby, 5 McLean 328; Drone 360; Copinger 280; Little v. 
Gould, 2 Blatch. 165. 

Since this case was argued, April 30th, 1885, the case of 
Huntley v. Huntley e¢ a/., 5 Supreme Court Reporter 884, May 
13th, 1885, has been published, in which the controversy was 
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in reference to the sale of an interest in the stock, property, and 
effects of the Northwest Stage Company. The agreement to 
sell, the sale and delivery, were denied in defendant’s answer to 
the bill of complaint. There was “ conflicting testimony” as to 
the circumstances attending the purchase. After considering 
the several contentions put forward by defendant to defeat the 
sale, Harlan, Justice, says: “It is enough to say that the con- 
tract between the parties was so far executed that the rights and 
obligations of the parties cannot be affected by the statute 
(29 Car. II, c. 3); so the extent that tt was possible or necessary 
in vespect of the property of this character, the vendee was placed in 
possession of that which he purchased. This is shown by several 
witnesses and is established the papers. * * * * There is 
some evidence that when the paper was signed Huntley was in 
poor health, but it falls short of proving that he was incapable, 
in law, of becoming a party to such an instrument. * * * * 
Besides, that writing is in accordance with the understanding 
reached between the parties prior to its execution.” This lan- 
guage and the principle ruled in the case are exactly in line with 
plaintiff's position here, and the case is an authority in support 
of his claim of title under the agreement, and under the sale, de- 
livery, and payment of considerations which followed in execu- 
tion of the agreement. 


RECISSION. 


II. Ir SucH ASSIGNMENT WAS MADE, WHETHER THE SAME WAS 


RESCINDED. 


Plaintiff has not regarded the determination of this question as 
material to his case. 

1. Because his title to the stock-book is supported by the acts 
done after March 30th, 1880, and which vested in him an equi- 
table title which would support his claim made in the bill 
of complaint, even if no instrument of writing had been 
signed. 
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2. Because the instrument of writing of March 30th, 1880, 
having been recorded, placed the legal title to the copyright in 
the stock-book in plaintiff, even if the equitable title remained in 
defendant. 

A rescission of the contract would not affect the title of record. 
That title would remain in plaintiff until a court of proper juris- 
diction would decree a transfer of record to defendant. Such 
decree, however, could not be made except upon defendant having 
established an equitable title in himself, which under the facts in 
this case is impossible. 

Defendant bases his claim for rescission of the contract on cer- 
tain declarations made in the correspondence between himself and 
Hubbard Brothers after the sale of the book by defendant to 
plaintiff had been consummated. An examination of the corres- 
pondence will not support defendant’s position. Payment in full 
for the stock-book was made on June Ist, 188o. 

After the stock-book had been sold to Hubbard Brothers and 
the plates had been delivered and payment had been made by 
Hubbard Brothers to Mr. Thompson “in full for plates, engrav- 
ings, copyright, and all the materials that enter into the manu- 
facture of the stock-book,” further correspondence was had in 
reference to the transaction and the publication and sale of the 
stock-book. ; 

June 5th, 1880, Hubbard Brothers wrote to Mr. Thompson 
(Exhibit R R R, p. 870): “Ship, please, by freight to Cincinnati 
office, 51 W. Fourth Street, immediately on receipt of this, fifty 
stock-books, cloth, and when ours are ready we will ship back to 
you, charging same price.” 

June 8th, Mr. Thompson’s manager wrote to Hubbard Brothers 
(Exhibit G G, p. 841): “ In regard to shipment to Cincinnati, we 
suggest you write to Mr. Thompson, at Hot Springs. No doubt 
it will be all right, but at present rate of shipment we have not 
enough stock to last long, and cannot well spare any 7/ your edition 
is not soon to be ready. 


42 


June 13th, Mr. Thompson, writing to Hubbard Brothers from 
Hot Springs, said (Exhibit H H, p. 841): 

“Your favor toth received. I hope we can accommodate you 
with the fifty books, and write Curran that if he is not almost 
out of cloth to ship you that No.to Cinn. The leather-style 
seemed running so strong that I had cases made for only about 
half the edition, and if they enter largely into the bulk of the 
business reported here by Curran they must be getting low. I 
hope, however, he can supply you. 

“Wish you had given me an approximate estimate of the time 
when you wili be able to supply the book. Can't you do so? 

“If your pros. is off the press please mail to me one at this 
place, care above hotel, in sheets—that is, sewed and cut but xot 
bound. I may have some time and feeling to get up an agents’ 
description while here. Send also sample of all the circulars 
with poster that you are using on it.” 

June 17th, Hubbard Brothers wrote Mr. Thompson (Exhibit 
J J, p. 842): “ As to the probable time in which we shall be able 
to supply books, we have our edition half printed, and expect to 
finish it in four or five days, and can probably ship books by the 
last of next week or the first of the week following. Our pros- 
pectus books are done, and we mail one to you to-day, as requested, 
to Hot Springs.” 

June 20th, Mr. Thompson wrote Hubbard Brothers from Hot 
Springs (Exhibit B, p. 729): “If you bind up any books for us, 
or make any cases, please do not forget to use the foot of the 
back stamp, ‘N. D. Thompton & Co.,’ sent separate with the 
dies. Of course, you will not forget to adhere to the clause in 
our agreement to give exclusive imprint and copyright certificate, 
but I will order in good time for you to prepare all these, so that 
it will be hardly necessary for you to do anything toward it until 
you get my order.” 

July 22d, Hubbard Brothers wrote to Mr. Thompson (Exhibit 
K K, page 844), inclosing ‘a new draft of the agreement; saying: 
“We have, ever since you suggested a more perfect draft of the 
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agreement between us, been endeavoring to get at it, and yet 
pressing cares have deterred us, till it has run almost into 
months. Begging you to accept our apology, we submit the 
draft we have at last completed. We believe it covers the ground 
perfectly. . ” 

“We desire also to protest against your having sold a large 
number of stock-books in Michigan, Wisconsin, and other States, 
in which territory, at the time of our agreement, you were to dis- 
continue sale and turn over the agents and all applications to 
our Office.” 

The draft of agreement inclosed in this letter is printed as 
Exhibit 18, page 690. It is a significant fact that in this draft 
the sale of the stock-book by Mr. Thompson to Hubbard Brothers 
is not mentioned; that transaction having been completed, all 
reference to it is omitted from the draft of the agreement now 
submitted. 

July 26th, Mr. Thompson writes Hubbard Brothers (Exhibit 
B, page 726): 

“In reply to yours, 22d. The agreement on stock-book,.as 
you certainly remember and which you can verify by looking 
over correspondence, was that we should fill all orders for stock- 
book from agents made in your territory before transfer was made 
up to July 15th, at which time we were to turn them over 
to the respective offices to which they belong, with a statement 
of territory occupied and books sold. This we promptly did, 
and have, therefore, filled the letter of the agreement. From the 
time of transfer we never answered any correspondence from your 
field on that book nor made any agents. Every letter was promptly 
sent either to you or your offices. - ° 

“ The agreement you sent ts generally correct, but needs modifi- 
cation in a few details. You say ‘will sell no book or books pub- 
lished by any other house. This must be modified so as to permit, 
of course, the sale of such old books as we formerly pushed and 
tor which we have demand arising from that old advertising 
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and push. " . The agreement should read in a way 
to agree to ‘take no new books after date of agreement.” 

August 2d, Mr. Thompson writes Hubbard Brothers (Exhibit 
C, p. 728): 

“T inclose agreement, which fairly covers the ground of our 
contract, and I take it that it will be acceptable to you and that 
you will be willing to establish our future on it at once; except 
supplying some omission, there are only two changes from yours. 
Neither of these violate original understanding. [ Refer. ]” 

The draft of the agreement sent in this letter by Mr. Thompson 
is printed as Exhibit A, p. 723, and is dated 15th day of May, 
1880. It recites the purchase of the stock-book, including 
copyright, electrotype plates, original cuts. and stamps for bind- 
ing, for the sum of four thousand dollars. 

August 4th, Mr. Thompson writes to Hubbard Brothers 
(Exhibit L L, p..845) in reference to the exchange of copies of 
the stock-book, complaining to Hubbard Brothers that “the 
books returned are inferior to ours by at least fifteen per cent. 
in quality of paper, and hence the press-work, as especially 
shown in the cuts, is so flagrantly inferior as to dissatisfy a dis- 
criminating agent. We were not going to complain of this, and 
do not now, but we mention it as illustrating the peculiar un- 
reasonableness of your proposition. We are afraid you are 
getting hopelessly worldly-minded.” 

August 6th, Mr. Hubbard wrote Mr. Thompson (Exhibit F, 
page 732): 

“ You seem to think you are at liberty to rain abuse upon me 
in every letter you write. I will do no more business with you 
on the stock-book until there can be a basis duly agreed to and 
signed, and an agreement assuring me of respectful correspond- 
ence.” 

August 9th, Mr. Thompson, replying to Mr. Hubbard, wrote: 

“ Your’ favor of the 6th inst. is received, and takes me con- 
siderably by surprise. In the first place, the agreement I sent 
you was prepared in all fairness and with a special desire to 
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settle everything to the satisfaction of all parties, so that there 
might be no more wrangling and no more dissatisfaction—con- 
sequently no more unfriendly correspondence. * *-. * Your 
threat to withhold stock on that book is a trifle revolutionary. 
I propose to “ve squarely up to the agreement, informal as it is, 
till that refusal is made by overt act. When it is done you for- 
feit my obligation to you. But in the meantime pray tell me 
what is objectionable in mine. It did not occur to me that its 
acceptance would be a special favor to me, but a settlement. As 
to offensive correspondence, when you keep your skirts clean, 
mine shall not be soiled.” 

On the following day, August 1oth, Mr. Thompson wrote to 
Hubbard Brothers (Exhibit F 1, page 758): 

“ Please give us an estimate on two hundred stock-book pros- 
pectuses of twenty forms, or three hundred and sixty - pages, 
printed on seventy pound paper, sized and super-calendered. 
The pages to be of our selection, and the binding showing cloth 
side on front and leather on back as those last bound, the strips 
showing backs to be on inside of front and back. The prospectus 
as made both by you and us is very imperfect as omitting ma- 
terial and taking points. Ours was made before book was near 
completion and necessarily very imperfect, and you followed too 
closely in our footsteps. We presume you could safely print 
five hundred, and in that case could make them come inside of 
one dollar considerably. Having made the book, we are pre- 
pared to select the very best matter in it for agents’ use and 
would gladly go over it carefully for that purpose. We are con- 
fident that a prospectus can be made that will sell fifteen per cent. 
more books than the present one, and that it will thus be great 
economy to doit. Please figure on it at once. 

August 12th, Mr. Hubbard, writing to Mr. Thompson, says 
(Exhibit D 1, page 756 :) 

“Tt is utterly useless for us to try to settle this matter by 
correspondence. You zausist that you are ferfectly correct and 
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we are every way wrong. Your -statements are fearfully ex- 
aggerated. 

“You took the liberty frst to ignore the binding force of the 
contract we made and signed, and, by what we termed sharp 
practice, forced us to surrender a large and valuable territory, 
and now you want further concessions without any consideration. 
We decline to grant them. You take up matters that are purely 
difference of opinion, and make the most respectful reguest on 
our part the occasion of a torrent of abuse, and we are quite 
willing if you will come here to submit your correspondence 
and ours, as well as the whole matter of the contract, to Mr. Ayer 
for settlement between you. I have no such trouble with other 
customers, and am not prepared to acquiesce in your view of my 
nature. 

“T claim to have been a/ways first to offer liberal terms of 
agreement on disputed points, and to have been the first to yield 
in the interest of good feeling, but you have gone now so far I 
cannot and will not yield. 

“T am quite agreeable to your view that there is virtually no 
agreement between us. I desire this to be the last letter on the 
subject.” 

August 17th, Mr. Thompson wrote to Hubbard Brothers 
(Exhibit E 1, page 757): 

“In reply to your favor of the 12th, I will say that circum- 
stances, both of a business and a domestic nature, forbid abso- 
lutely my coming to Philadelphia now or in the near future. 
And there is really no use of it. All I want is a practical and 
common-sense interpretation of our agreement. I am not ask- 
ing concessions. All I have wanted is an expression of that 
agreement in a way that would cover details in such manner 
that the letter and spirit of it would be of easy understanding 
as well as of execution. If you wish to delegate to Mr. Ayer 
this matter I will be glad to confer with him. And there can 
be no reason why it should not be of easy solution. , Please 
signify to him or to me your willingness that we shall confer 
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concerning it. I should not like to approach him in a matter 
pertaining to your business without your consent. It would be 
a discourtesy to you, which, however culpable I may be, I would 
not wish to offer you.” 

Replying to this letter August 18th, Hubbard Brothers say 
(Exhibit G 1, page 758): 

“Your favor of the toth, requesting an estimate for stock- 
book prospectus, is at hand. We made prospectus books, calcu- 
lated for all hands and to be the best. We believed we had 
your co-operation, to the best of our remembrance. Before we 
should make any estimate we should wish to know the pages 
you desire to be used, and how different they will be from those 
already printed. We should further decline to make prospectus 
books printed on super-calendered paper, while the books are 
to be printed on paper of a first-rate machine finish. This 
whole matter, however, is so subject to the completion of the 
contract as to be better deferred until that matter is settled. We, 
therefore, decline to make any calculation in reference to it until 
these other matters are concluded.” 

August 19th, Mr. Hubbard wrote to Mr. Thompson (Exhibit 
P, page 740): 

“Your favor of the 17th is at hand. You are at liberty to 
state, as fully as you desire, to F. W. Ayer your grtevances, and 
put the whole matter before him, and I will submit the matter, 
so far as I am concerned, to him, ¢/ he will undertake to settle the 
business.” 

On the back of this letter, which was returned to Mr. Hubbard, 
was indorsed the following: 

“T have not complained of any grievance. It is you who are 
doing that, and it is you who proposed Mr. Ayer’s arbitration. 
I should not have thought him necessary in the matter of settle- 
ment if you had not refused personally any further negotiations. 
As I cannot come to Philadelphia, I thought it essential that it 
should be settled at once, but for which I should not be willing 
to disturb Mr. Ayer. Please speak to him, and ask if he is 
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willing to negotiate a settlement. I repeat what I have all the 


time said, that I am ready to enter into permanent articles of 


agreement, based on original understanding. There is not a 
shadow of excuse for delay. I ask no concession, and no alter- 
ation except such as to make practical the provisions of the 
agreement, according to a sensible interpretation. 
‘“ Resp., yours, 
““N. D. THOMPsoN.” 


On August the 28th, Mr. Hubbard wrote to Mr. Thompson, 
(Exhibit G, page 733): 

“Your reply to ours of August Igth is at hand. I have 
spoken with Mr. Ayer in reference to the case between us, and 
he is of a similar opinion with myself. 

“In reference to the difficulty, I see no way how the settlement 
of the matter, other than for you to come to Philadelphia, or to 
sign the agreement as sent you. If you cannot come, and wish 
to make the change in the contract as sent you by me, indicating 
what clauses you wished changed, and writing out clearly and 
briefly what you desire inserted in the place of what is already 
there, I will look the matter over and decide. I have not read 
the draft you sent, neither do I expect to, 

“You state in this letter that you do not ask concessions, and 
yet your request of changes from the original agreement are noth- 
ing more or less than very important concessions, when our in- 
terests are considered. For my own part, I feel very indifferent 
to whether the contract is ever entered into now or not. 

“But one thing, that 7f 2¢ 7s made at all, our rights and our 
interests must be considered as of equal importance and dignity to 
your own.” 

Under date of September 3d, Mr. F. W. Ayer, who was at the 
time a member of the firm of Hubbard Brothers, wrote Mr. 


Thompson a letter in reference to his undertaking a settlement 
of the differences between Mr. Hubbard and Mr. Thompson. 
This letter is printed as Exhibit M M, page 846. 
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The letters passing between the parties during the months of 
September and October, printed as Exhibits N N, page 847, 
M 1, page 763, and 60, page 716, show that, notwithstanding 
the acrimonious correspondence we have just referred to, the 
parties went on doing business the same as if no threats of dis- 
continuance had been made. On November 8th, Hubbard 
Brothers wrote to Mr. Thompson (Exhibit 61, page 717), ex- 
pressing their regret at learning of Mr. Thompson's severe ill- 
ness, and said: 

“We desire to say in this connection that there is no special 
haste in the settlement of the last month’s account; we would 
not like to have that matter annoy him. It can wait until he is 
able to give his attention to it.” 

On November 12th, Hubbard Brothers wrote to Mr. ‘Thomp- 
son (Exhibit O, page 740): 

“Your favor of the 8th, ordering one hundred cloth S. D., is 
at hand. 

“In reply to which, allow us to say that we cannot, of course, 
ship these books until some definite understanding is arrived at 
between us relative to business on this S. D. We presume, had 
Mr. Thompson been well, this order would not have been for- 
warded, as he is, of course, aware of the unsettled condition of 
this business between us. 

“When you write again, please inform us how Mr. Thompson 
is, 

On the same day a dispatch was sent by Thompson to Hub- 
bard Brothers (Exhibit 19, page 692) 

“Please ship at once to this office the following order for 
books: two hundred cloth stock-books, two hundred leather 
stock-books.” 

November 15th, Hubbard Brothers telegraphed Mr. Thomp- 
son (Exhibit I, page 734): 

“ Pending final adjustment, cannot ship stock-books except at 
sixty-five off, sixty days’ note. Shall we ship?” 
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November 16th, Hubbard Brothers wrote to Mr. Thompson 
(Exhibit H, page 734): 

“Your favor of the 12th, inclosing orders for stock-books 
and Bibles, at hand. We expect to ship the Bible orders com- 
plete this week, without fail. We are preparing for a large 
demand for Bibles; please send in your orders in good season. 

“We telegraph you the only way that we see to oblige you in 
the matter of the stock-books pending the adjustment of the 
matter. 

“We regret to hear of Mr. Thompson’s continued illness, and 
that he is not expected to be able to attend to business for some 
weeks to come.” 

November 17th, Mr. Thompson sent Hubbard Brothers a 
dispatch (Exhibit 20, page 693): 

“Send one hundred copies each style stock-book. Mr. 
Thompson will make all right:as soon as able. Telegraph 
decision.” 

December 10th, Mr. John P. Helfenstein, acting for Mr. 
Thompson, wrote to Hubbard Brothers (Exhibit N 1, page 
763): 

“Inclosed you have check of the State Savings Association, 
St. Louis, on the Farmer’s and Mechanics’ National Bank, 
Philadelphia, for seven hundred and fifteen dollars and fifty-six 
cents, being the amount of your statement rendered to Novem- 
ber 1st, 1880. The amount of the November statement will be 
promptly remitted January next. 

“Mr. Thompson continues to improve daily, and we trust 
ere long will be sufficiently recovered to give his usual per- 
sonal attention to business. His weakened condition, resulting 
from a severe attack of inflammation of the bowels, renders 
it important that he should have his mind free from the care 
and excitement of business as much as is possible. Had it not 
been for this reason, your accounts would have had earlier 
attention. 
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“ Please send the books ordered by telegram yesterday as soon 
as possible, as we need them very much.” 

December 20th, Mr. Helfenstein again wrote to Hubbard 
Brothers (Exhibit L 1, page 762) : 

“We inclose check of State Savings Association, St. Louis, 
on American Exchange National Bank, New York, for fifteen 
hundred and twenty-seven dollars and thirty-eight cents, your 
favor, which place to our credit on bills for November last, as 
per statement. Should there be any reduction in account or 
errors of any kind, these can be left for Mr. Thompson’s per- 
sonal attention hereafter.” 

December 23d, Hubbard Brothers wrote to Mr. Thompson 
(Exhibit Q, page 741): 

“Your favor of the 2oth, inclosing draft for one thousand 
five hundred and twenty-seven dollars and thirty-eight cents, is 
at hand, for which accept our thanks. 

“You misjudge us in your criticisms upon our request for 
settlement of the account. There was a definite agreement 
made that a note should be sent us on the first of each month 
for the bills of the previous month. We have had a good deal 
of trouble to get Mr. Thompson to attend to the matter and for- 
ward us settlements promptly; we have been disposed to attri- 
bute it to indisposition and to a pressure of other cares, which 
occasion him to delay it. We feel that there is no reason for so 
much delay in this case, and we were very lenient in the matter. 
We must congratulate Mr. Helfenstein upon such a smooth 
business experience of forty years as he assures us he has had.” 

Then, on December 28th, Mr. Helfenstein again wrote to 
Hubbard Brothers (Exhibit O 1, page 764), giving a full 
account of Mr. Thompson’s illness and explaining the cause of 
delay in business. 

On January 5th, 1881, Mr. Ebenezer Hannaford, who had 
come into the employ of Mr. Thompson about the first of Janu- 
ary as his manager, sent an order for three hundred copies of 
the stock-book (Exhibit 22, page 692) and wrote: 
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“Inclosed find order for three hundred stock-books, which, 
with two hundred recently sent us, makes five hundred. Under 
the circumstances, trust you will recognize the propriety and 
justice of filling the whole five hundred contract price instead of 
sixty-five off.” 

On January 7th, Hubbard Brothers wrote to Mr. Thompson 
(Exhibit P P, page 849) : , 

“Your favor of 5th at hand. In reference to S. B., we can- 
not ship pending settlement of the matter between us, except 
upon the distinct understanding that the books will be settled 
for at sixty-five per cent. off, the same with the previous lot 
sent, this, however, to be subject to final arrangement of the 
matter between us.” 

On January 14th, Hubbard Brothers again wrote to Mr. 
Thompson (Exhibit S S, page 852) : 

“Your order for S. B.’s, we suppose you are aware, is awaiting 
your reply to our letter relative to rates, etc.” 

On January 17th, Mr. Thompson, through Mr. Hannaford, 
replying to Hubbard Brothers (Exhibit 25, p. 665) said: 

“Your telegram just received, and we have answered ‘ will 
settle stock-book at sixty-five off, subject to final adjustment after- 
ward.’” On this same day, January 17th, Exhibit T T, p. 853, 
Hubbard Brothers telegraphed Mr. Thompson: “ Will you 
promptly settle for stock-book, sixty-five off?” To this 
Thompson replied: “Will settle stock-book: at sixty-five off, 
subject to final adjustment.” Afterward, on January 18th, 
Hubbard Brothers wrote Mr. Thompson (Exhibit VV, p. 854): 

“We note your positive agreement to settle promptly the bills 
for S. B. at sixty-five off, subject to final adjustment, but we could 
not understand why you should hinge a settlement of last month’s 
purchase upon our filling your present orders. We are filling 
your orders as promptly as possible, with the exception of the S. 
B., which we hold awaiting your reply to our letter. We simply 
did not wish to ship upon any uncertainty as to settlement. We 
have from you two orders for S. B., with later one, however, 
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directing us to cancel previous order, but your letter of the 14th, 
still later than the order to cancel previous for S. B., states that if 
we will ship your orders complete you will then settle all the bills. 


* * *K * * 


“ We feel that you should have made prompt settlement instead 
of making a proposition basing your statement upon our filling 
all orders. Were we disposed to withhold shipment, you might 
have some reason for such a proposition, and inasmuch as we 
have invariably filled orders promptly as was possible, we cannot 
understand this proposition. We inform you now that we are 
shipping your orders as promptly as possible, and we request you 
to forward us either settlement in full of last month’s account or 
the bulk of it. If some bills have not been fully settled as 
correct, you can send the bulk of the account without any 
hesitation.” 

On February 5th, Mr. Thompson, through Mr. Hannaford, 
wrote to Hubbard Brothers (Exhibit 27, p. 695): 

“Inclosed find small order for stock-book, which please: fill 
immediately. You can, if desired, bill at sixty-five per cent. off, 
subject, as before, to final adjustment when Mr. Thompson returns 
to business and can get around to it.” 

(As to general business, see Exhibit K, p. 735; Exhibits J, p. 
734, 62, p. 718; III, p. 862; KKK, p. 862; LLL, p. 863, and 
LZZ, p. 874.) 

In reference to the stock-book, Mr. Thompson wrote to Hub- 
bard Brothers on March*¢25th (Exhibit 63, p. 719): 

“In reply to your favor of the 22d inst., concerning payment for 
applications, we will say that you have twice reiterated that there 
is no agreement between us, and Mr. Ayer has once very pointedly 
said so, and hence, your mention of provisions of “ agreement” is 
not clearly understood. Such arrangement, if any exists, was a 
provision made in sale of stock-book; it was never even tacitly 
consented to before. In the interests of consistency, if we are to 
pay for applications, even on that book, the rate to us should be, 
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not sixty-five per cent., but cost of manufacture, and ten per cent. 
added for handling. We have it, however, in your business con- 
duct toward us, as well as your written word, that no contract 
exists. You have and control the book, selling to us as any other 
dealers. It is, therefore, optional with us whether we accept these 
applications as billed or not. The authority that there is no con- 
tract demanding it you will accept as good. It is a matter of 
courtesy on our part. But for the present we shall simply decline 
those that are indefinite as to book, those from business firms 
ineligible to agency, and those for books which we do not run. 
The line is clearly drawn, and it is a fair one. We return the two 
applications and bill for correction. If you will consult your 
mercantile reports you will find that Ewen & Small are merchants, 
and wot book agrents. 

“Will write you concerning the new books as soon as we can 
have time to examine them carefully.” 

On April 5th, Mr. Thompson wrote Hubbard Brothers (Ex- 
hibit 55, p. 706): 

“Your favor 7th received. I must ask to be excused for not 
before giving you my decision as to new books. You have, 
however, solved the matter as to my receiving them by ordering 
your offices to cover the field, and, hence, I have nothing to do 
but accept the situation. I do it, however, with all good feeling. 
I am so full, and my force is so actively occupied, that it was a 
question whether I ought to take them, in justice to you. I wish 
to act on the policy in the future, more than in the past, of 
actively pushing whatever I take hold of, and if I cannot do this, 
to decline handling. Such a policy is in my own interest, and is 
justice done to publishers. /x the matter of the stock-book, 1 have 
concluded to allow you to utilize your own applications. Since our 


vexatious controversy, beginning last July, I ceased wholly to push 
that work—you threatening to withhold stock—and my sickness of 
over four months intervening, | have not resumed effort on it. You 
doubtless want the field closely worked, as on other books, and, 
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hence, | now open it to you with the understanding, of course, that 
1 am to have stock to fill all orders that will still accrue. 

“Your bill of the 6th inst., with applications, you will find 
herewith. I shall be glad to resume work on this book if we can 
make satisfactory arrangements when I see you. If I feel justi- 
fied in making the trip East, I hopeto do so in June or early in 
July. In the meantime, don’t conclude that there is no good, 
effective work in us for you in the future.” 

On April 7th, Hubbard Brothers wrote to Mr. Thompson 
(Exhibit M M M, page 865): 

‘‘Weagree with you that no agreement exists between us rela- 
tive to the S. B. or Bibles or any other books. We are doing 
business without any contract being in existence. We have sent 
you, however, applications on S. B. in accordance with the in- 
tended contract, and if you receive and settle for anything at all, 
we see no reason why you should not for the two you returned.” 

On the same day, April 7th, Hubbard Brothers wrote to Mr. 
Thompson, acknowledging the receipt of their letter of April 2d 
(Exhibit N N N, page 866): 

“ We are gratified by your assurance that you have no dislike 
to handling our publications, but, on the contrary, desire to work 
them. We could wish that your disposition had been more 
clearly shown in the practical running of business. * * * 
In fact, we have about given up relying upon you atall for handling 
our books. While your personal assurances at times are exceed- 
ingly encouraging, the practical result is that we get no trade to 
speak of from that field. Were you investing in plates liberally 
and working your wits to their very utmost to provide branches 
and good customers with the very best material for vigorous 
work and successful business, you would realize something of our 
feeling when a valuable field is quite unproductive. 

“We have endeavored to impress you from time to time with 
the importance of the field to us, and the desirability of our 
publications being given as good show in the way of push in that 
field, and we have been at times very sorely disappointed. 
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“We are gratified with the general tone of your letter, and feel 
like saying, in reference to coming to Philadelphia, that we would 
prefer being put to very considerable inconvenience rather than 
have you risk the trip under the circumstances as you present 
them. We sincerely hope you will favor us with your note of 
the account to the 1st of the month by return mail.” 

Again in April, without date, Hubbard Brothers, acknowledg- 
ing the receipt of Mr. Thompson’s letter of April 5th, wrote 
(Exhibit O OQ Q, page 868): 

“We presume the dectston you have announced relative to the 
S. B. may be the best solution of the unpleasant question existing 
between us, at least we see no course for us in the matter but to ac- 
cept you conclusions, and regard the stock-book the same as any 
other publication of ours which you have not seen fit to push in that 

field. 

“The work which you have done on the stock-book would 
clearly be injurious to the work of any other general agent, and 
we could not be expected to continue supply of the book without 
limit, in case we can secure the services of a general agent who 
will vigorously prosecute the sale. 

“Tt would evidently jeopardize his interests, and we, therefore, 
cannot agree to supply you in so loose a way with whatever you 
might want in the future. | 

“Your holding the field and leaving us under the impression 
that this was your main book for push for the many months that 
have passed, would seem to us quite contrary to your expressed 
disposition, in this letter, to push vigorously what you do take 
hold of, and thus do justice both to yourself and the publishers. 

“You close your letter by asking us not to conclude that there 
is no good, effective work for us in you for the future. 

“We sincerely hope that when you come East you may be 
able to show us how we can do business so that there is some 
satisfaction in doing it and some profit to each. 

“We do not think the showing of trade in that field as com- 
pared with Chicago and Cincinnati would lead us to conclude 
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that there is any profit in the business as it has been done for 
the last year or two. Perhaps you can reassure us in this re- 
spect. We certainly have every desire to do trade with you 
if we can do it so that it will be mutually satisfactory and 
profitable. If otherwise, we must seek such trade as is remu- 
nerative.”’ 

On April 14th, Mr. Thompson telegraphed Hubbard 
Brothers (Exhibit 29, page 697): “Express immediately fifteen 
stock-book prospectuses, with our exclusive imprint.” 

Acknowledging the receipt of this telegram Hubbard 
Brothers wrote Mr. Thompson (Exhibit O O O, page 867): 

“Your telegram of the 14th, at hand, and we send you the 
stock prospectus as desired. But we would like to know at once 
how it is that you are wanting a quantity of the stock-book 
prospectus books, when, as we understand it, you are not making 
any effort in the sale of this book, and are not proposing to 
do so. 

“We are anticipating an arrangement with another party 
for the vigorous pushing of the sale of this work in a very con- 
siderable portion, at least, of the field that we have regarded as 
under your control.” 

On April 15th, Mr. Thompson wrote Hubbard Brothers (Ex- 
hibit A B, page 875): : 

“Your favors of recent dates received. /n offering to throw 
open this field to you on stock-book, we thought we were doing you 
a most disinterested favor. That you construe tt differently ts a 
matter of unusua! surprise. That you should threaten to withhold 
stock as a punishment for this act of generosity rather takes us 
back. The only thing left for us to say ts that we don't give up 
territory. Hands off. But as the agreement to pay for applica- 
tions was based on our getting books at ten per cent. above cost of 
manufacture, we will decline to pay for further applications till 
this part of the agreement is met on your part. We do not wish 
to be governed by the most offensive and objectionable part of the 
stipulations, while that of material benefit to us ts ignored. You 
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cannot forget that we a/ways refused to enter into any agreement 
obligating ourselves to pay for applications when running a book 
semply as a general agent. We did intend to make the stock- 
book our leading book, and to use z¢ as a means of a special 
system of work that would have been profitable. The book is 
susceptible of it fully. There is no question about it. We were, 
however, deterred from this sort of effort on tt, or any effort, as to 
that, by your letter of last July threatening to withhold stock, re- 
fusing to even read a carefully written and candid agreement which 
was a faithful embodiment of our understanding, and especially 
designed to satisfy you and to allay all trouble or interruption in 
ote Sitate Gushent connection..." Ft, 8 
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fact that after such manifestation of feeling and unfriendliness, 
and such a threat, we did not deem it safe fo risk our interests so 
wholly into your hands as to depend so entirely on that book. * * 

7 = * * * * I certainly supposed that my offer to 
give you the privilege of this field in addition to what I would 
sell was a personal favor, and would be so considered, As it is 
not, I have but to suggest that you keep hands off till I feel justi- 
fied in seeing you.” * * * * 

On May 28th, Mr. Thompson wrote Hubbard Brothers (Ex- 
hibit 64, page 720): 

“As to the stock-book, we supposed that when we continued to 
sell it at usual general agent's rates, instead of getting it at about 
cost of manufacture, not only the interest af ordinary fairness, but 
common courtesy, would dictate the giving exclusive wmprint, with- 
out question or protest. The orders you mention are not so 


trifling. They aggregate one hundred and ninety books, and 
surely it is worth a /té/e extra handling.” 

On June 13th, Mr. Thompson wrote Hubbard Brothers, 
ordering two hundred and twenty copies of the stock-books 
(Exhibit 37, page 701), saying: 

“The conditions being you give our exclusive imprint, and do 
not use your own name in copyright certificate. * * * * The 
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book is destined to have a good sale this year,.and we can make 
it very large for fall if the conditions are such as to justify and 
satisfy us in the effort.” 

On November 7th, 1881, Hubbard Brothers wrote Mr. Thomp- 
son (Exhibit M, p. 737): 

“We find that you are selling S. B. outside of the field in which 
you were to sell the book. Now our understanding of the matter 
is just this: when you declined to perfect a contract on the stock- 
book and the whole thing went by the board, we gave you per- 
mission to sell the book in the field that had been marked out, 
and informed you that we should not hold the sale of the book 
exclusive to you. We gave you no permission to sell the book 
outside of that field, and as you would not agree to push the 
book, we declined to give you the exclusive sale in that field. 
Now we find that you are seeking trade on the book evidently 
wherever you can get it, at least we have knowledge of your 
supplying some of our agents outside of your field, and we desire 
to have the matter rectified. If it is your determination to sell 
the book anywhere and everywhere, then we shall either discon- 
tinue supply absolutely, or shall advance the price of the book so 
as to recompense ourselves for the injury you thereby do us.” 


RESCISSION NOT ESTABLISHED. 


These letters do not support the defendant’s allegation that the 
contract was rescinded. 

The excuse set up by defendant that he did not prosecute the 
sale of plaintiff’s books in the St. Louis field after july, 1880, 
because in their letter of August 6th, 1880, Hubbard Brothers 
had said, “I will do no more business. with you on stock-book 
till there can be a basis duly agreed upon and signed,” does not 
relieve him from the position in which he had placed himself. It 
has already been shown that his teason—the purchase of Mr. 
Bryan’s business (see Brief, p. 26)—-for not performing his part of 
the contract, was altogether different from that which he now puts 
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forward, and that the latter excuse was an afterthought. Defend- 
ant continued most persistently to insist upon the enjoyment of 
benefits uncer the contract, and continued to urge and to demand 
compliance with the terms thereof, so far as they made for his 
benefit. See letters above cited and quoted. 

The letter of August 12th, Ex. Dt, p. 756, expressing the 
opinion that there is virtually no agreement between the parties, 
can imply nothing more than that the course of business has not 
been controlled by the provisions of the agreement of March 
30th, 1880. It could have no reference to the sale of the stock- 
book, as that was complete. That it was so regarded, is shown 
by the omission of any reference to it in the new draft forwarded 
to defendant in July, 1880. See Exhibit 18, p.690. The language 
contained in these letters does not amount to a rescission of the 
contract between the parties; it was not so intended by the 
writers, and was not so accepted by Mr. Thompson: See Exhibit 
G1, p. 758; P, p. 740, G, p. 733; MM, p. 846; 23, p. 693; 55, p. 
706; 63, p. 719, OQQ, p. 868; A, B, p. 875; test., p. 11, f. 34, 
to p. 17, f. 55: p. 20, f. 65. 

This language is not sufficient in law to amount to a rescission; 
and the course of dealing between the parties after this date, as 
we have already seen, treated this as a mere assertion that under 
certain circumstances the writers would refuse to continue to do 
business with defendant on the stock-book. Notwithstanding 


this assertion, Hubbard Brothers continued to do business with . 


the defendant on the stock-book without interruption as long and 
to the full extent that defendant desired or requested. During all 
of such dealings, extending over a period of fifteen months, 
defendant repeatedly urged compliance with the contract, in so 
far as its provisions made for his benefit. 

Benjamin on Sales, § 568, lays down the rule for the con- 
struing of declarations in reference to the performance of contract 
that “A mere assertion thaf the party will be unable or will 
refuse to perform his contract is not sufficient; itt must be 
a distinct and unequivocal absolute refusal to perform the 
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promise, and must be treated and acted upon as such by 
the party to whom the promise is made; for if he afterward 
continue to urge or demand compliance with the contract, it is 
plain that he does not understand it to be at an end.” 

The Supreme Court of the United States in Smoot’s Case, 15 
Wall. 36, cited the language here quoted with approval as a cor- 
rect statement of the law. | 

The contract between these parties consists of two distinct parts 
—/jirst, a bargain and sale, which was completed by delivery and 
payment; second, an engagement for the supply and sale of goods 
and carrying on of business. The latter was in the nature ofa 
personal engagement, which might have been terminated or de- 
feated in one of several ways without affecting the former: Stod- 
dart v. Warren, 11 Chicago Law Jour. 167. Construing of such 
agreements: Cutter v. Powell, 2 Sm. L. C. 57. 

Suppose, after the plates for the printing of the book had been 
delivered and the four thousand dollars had been paid, Mr. 
Thompson had died, it will not be contended that Hubbard 
Brothers could have exacted from his executors or administrators 
a performance of the unexecuted part of the contract, which in- 
volved the carrying on of the subscription-book business for two 
years; nor could the executors or successors of Mr. Thompson 
have exacted from Hubbard Brothers a performance of the un- 
executed part of the contract substituting such representatives for 
the party to the contract. The agreement as to the conduct of 
the business was in the nature of a personal engagement not as- 
signable either by operation of law or otherwise. Or suppose 
Mr. Thompson had defaulted in his payments, or had become 
bankrupt, Hubbard Brothers would not have been obliged to con- 
tinue to trust him with their property or to give him credit for 
goods: Stoddart v. Warren, supra. 

Under any of the contingencies by which the performance of 
the unexecuted part of the contract might have been rendered 
impossible, that which had already been done and performed 
under the contract would not have been revoked, canceled, or in 
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anywise affected: Cutter v. Powell, 2 Smith’s Leading Cases, 1 
Am. note 57. 

The clauses in the agreement for the delivery of the plates for 
the purpose of enabling Hubbard Brothers to publish the book, 
embracing the copyright and the provision of the payment of 
four thousand dollars, were reciprocal, and the performance of the 
one was the consideration for the performance of the other; the 
same is true of the clauses in which certain territory was assigned 
by Hubbard Brothers to Thompson, in which he had the exclu- 
sive right to sell and by which they agreed to furnish books at 
the prices and on the terms mentioned, Thompson on his part 
agreeing to devote hisenergies to vigorously prosecuting the sale 
of Hubbard Brothers’ publications; these clauses of the contract 
were reciprocal, the performance of one standing as consideration 
for the performance of the other. When, therefore, Thompson 
elected to neglect the sale of Hubbard Brothers’ books and to 
purchase and push the sale of Bryan’s publications he had no 
right to demand of Hubbard Brothers books at the price or the 
terms of the contract. Warren v. Stoddart, 105 U. S. 224. 

Throughout all the long correspondence above quoted, it will 
be observed that both parties treated the stock-book as the prop- 
erty of Hubbard Brothers. In Hubbard Brothers’ letters are the 
expressions “ our book ;” “the stock-book as any other publica- 
tion of ours;”” “we will supply you with the stock-book;” and 
the letter of November 7th, 1881, and many similar words assert- 
ing and implying ownership. In Mr. Thompson’s letters we find 
numerous expressions not only assenting to this claim of pro- 
prietorship in Hubbard Brothers, but also declaratory of such pro- 
prietorship, notably the letter of April 5th, 1881, offering to re- 
linquish his exclusive right of sale in the St. Louis field, and the 
letter of April 15th, 1881, reasserting a claim of exclusive right 
of sale in that field; and the language of the letter of March 25th, 
1881: “you have and control the book, selling to us as any other 
dealers,” also the letter of May 28th, 1881. 
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INASMUCH AS THE IMPRINT OF PLAINTIFFS PUBLICATION DID 
NOT CONFORM TO THE TERMS OF THE STATUTE, CAN HE MAIN- 
TAIN AN ACTION FOR AN INFRINGEMENT, ALTHOUGH THE DE- 
FENDANT, THOMPSON, KNEW THAT THE COPYRIGHT HAD BEEN 
GRANTED ? | 


The Copyright Act, 18 stat. L. 78, ch. 301, 1874, prescribes 
that the notice of copyright shall be in the following words : 


‘‘ Entered according to Act of Congress, in the year , by A. B., in the 
office of the Librarian of Congress, at Washington, D. C.”’ 

Or, ‘“‘ Copyright,”’ together with the year the copyright was entered, and 
the name of the party by whom it was taken out; thus, ‘“ Copyright, 18—, 
by A. B.”" 


The copyright having been secured by an exact compliance 
with all the statutory requisites—the right, to use the language 
of Justice MacLean, “ having attached,” the question is, did the 
subsequent change in the copyright notice from the precise words 
of the statutory formula destroy that right so far as to make it 
lawful for defendant to reprint the book, and leave the proprietor 
of the book without remedy against the wrongdoer. 

Section 1 of the act of June 18th, 1874, ch. 301, 18 Statutes 
at Large, page 78, provides “ That no person shall maintain an 
action for the infringement of his copyright unless he shall give 
notice thereof by inserting in the several copies of every edition 


ublished, on the title-page or the page immediately following 
Pp o > , >? 
if it be a book, * * * the following words, viz.: Amtered ac- 
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This provision of the copyright act is not new; its principle 
runs through all the legislation on the subject from 1790 to 
1374. 

In Wheaton v. Peters, 8 Peters 591, wlfich rose under the 
acts of 1790 and 1802, the plaintiff claimed under a renewal of 
copyright. The defendant sought to take advantage of what he 
alleged were informalities in the acts of securing and renewing the 
copyright. | 

The Court laid down the rule broadly “ that no one can avail 
himself of such right who does not substantially comply with 
the requisites of the law.” After considering what are the re- 
quirements of the law, the Court said: “In the further investiga- 
tion of the case, it would become necessary to look into the evi- 
dence and ascertain whether the complainants have not shown a 
substantial compliance with every legal requisite.” 

Wheaton vz. Peters, therefore, is not an authority that supports 
defendant’s contention. In that case there was a reference to as- 
certain the facts, and the Court was to determine whether the 
facts, when found, amounted to a substantial compliance with the 
requirements of the act. 

The question was as to the acts performed to secure and extend 
the copyright, and whether such acts constituted a “ substantial 
with the provisions of the law. It was admitted 
there had not been a literal compliance, and for that reason the 
Circuit Court dismissed the bill; but because there may have 
been a substantial compliance, the Supreme Court reversed the 
Court below and directed an issue to find the facts. 

The Court below directed an issue, and instructed the jury 
that the provision of the statute requiring the advertising of the 
copyright four weeks in one or more newspapers was complied 
with by an insertion in a daily newspaper once a week, four 
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times. 
The only case following Wheaton v. Peters which raised the 
question of compliance with the statutory requisites after copy- 
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right had been acquired, and therefore involved the question of a 
loss or forfeiture of a va/id copyright through ignorance, daches, 
or mistake, was Lawrence v. Dana, supra, where it appeared 
that a valid copyright had been secured in Wheaton's [nterna- 
tional Law, that a subsequent edition had been published, with 
“Lawrence’s Notes,’ which Lawrence edition had been entered 
for copyright and published with notice of that entry in each 
copy, but no notice of the entry of the original edition was given. 
The defendant claimed that because of the omission of notice of 
the entry of the original edition in the Lawrence edition, the 
copyright in the original edition had been forfeited and the 
work had become pudblici juris. Upon this proposition Clifford, 
Justice, reviewed what plaintiff had done toward complying 
with the requirements cf the statute, overruled defendant’s con- 
tention, and held that what plaintiff had done was a sudstantial 
compliance with the requirements of the law. <A JZiteral com- 
pliance was not essential to the preservation of a copyright once 
obtained. 

In the case of Parkinson against LaSalle, 3 Sawyer 333, 
there had not been an attempt at even a substantial compliance 
with the statutory requisites in procuring the copyright. No 
copyright had therefore been obtained. No ri?ht had accrued. 
And it was held that no action could be maintained to enforce 
a right that had never existed. The case has no application 
here. The language used in that case was: “ He (plaintiff) 
must first acquire a copyright under the other provisions of 
the act, and then, in order to enforce his right against in- 
fringers, he must also give notice of his right by the means 
prescribed by section 4962, so that other parties may not copy 
his work in ignorance of his rights. This seems to be the 
object of the provision.” 

That object is fully attained by the notice given in plaintiff's 
books, and it is not even suggested that Mr. Thompson has 
copied plaintiff's work in ignorance of his rights, as might be 
the case if notice had not been given. This is the view-taken 
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in the Lithograph Company against Sarony, 111 U. S. Supreme 
Court Rep., p. 53, where the court held that the object of the 
statute is to give notice of the copyright to the public. 

In that case one Napoleon Sarony had copyrighted a photo- 
graph, on which he printed a notice: “ Copyright, 1882, by N. 
Sarony.” The defendant claimed that “N.” was not a ame, 
and that the notice was insufficient. The Court held,it to be a 
sufficient compliance with the act. | 

Baker v. Taylor, 2 Blatchford 82, involves two points : 

Ist. Copies of the book were sold before the title had been de- 
posited for copyright. 

2d. The copyright entry had been made in 1846, and the 
notice read “ 1847.” The first of these points ruled the case. 

It has never been accepted as an authority for destroying or 
even defeating a copyright otherwise regularly obtained. 

In Myers v. Callaghan, 5 Federal Report 726, defendants 
insisted upon a /tera/ compliance with the statutory requisites to 
secure copyright, and alleged a failure on the part of plaintiff to 
give the correct notice, citing Wheaton v. Peters and Baker v. 
Taylor in support of their position. The case involved the 
copyright in certain volumes of the Illinois State Reports. 
As to one volume (32) it appeared that the reporter had delivered 
five hundred and fifty-three copies to the State in October, 
1865, and had not deposited the title-page for copyright until 
January 17th, 1866. The delivery of the copies to the State de- 
fendants claimed was a publication before copyright, and hence 
defeated plaintiff's title. 

Drummond, Justice, overruled this defense, holding that the 
delivery of copies to the State was not such a publication as 
would defeat the title to copyright. 

In another volume (volume 34), the complete copy of the 
printed book was deposited in the Copyright Office in October, 
1866; the copy of the title had not been previously deposited. 
The defendants claimed that the provisions of the act requiring 
the deposit of title defore, and the deposit of copy of the book 
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after publication had not been complied with ; that there had been 
a failure to comply with these requirements. The Court held that 
there was a sufficient compliance to secure the copyright. 

In the case of volume 35, the title-page was deposited in the 
Copyright Office in January, 1867, and the notice of copyright 
was erroneously printed “ Entered according to Act of Congress, 
1866.” It was contended that under Baker v. Taylor, 2 Blatch- 
ford 82, and Wheaton v. Peters, these variances from the literal 
requirements of the statute vitiated and defeated the copyright. 
Justice Drummond said: 

“ [ do not understand that the Court has laid down the rule with 
such unbending vigor as seems to be implied in the case ctted. 
Undoubtedly a majority of the Court tn the case of Wheaton v. 
Peters held that the law must be complied with; but they do not 
say that if there shall be a slip in any trifling particular therefrom, 
the author is deprived of all right to the product of his brain and 
of his hand. Consutering that it is a right which must exist under 
the law, the question ts, whether, if that ts substantially in good 

faith complicd with, tt is not sufficient. IT SEEMS TO ME THAT 
IT Is. 

“Tt may be admitted, therefore, that every person who claims 

a copyright to a book, conferred by act of Congress, must show 
that the provisions of the act have been complied with; but 
there is what may be called the original right of the author. It 
is the object of the act of Congress to ‘secure’ the rights thus 
primarily existent; indeed, statutes of copyright seem to imply 
the existence of a natural right of the author to the produet of 
his brain; they are passed in order to make that right after pub- 
lication, in the language of the Constitution, ‘exclusive.’ So 
that I am not inclined to agree with the strict construction which 
has been placed upon the acts of Congress by some of the Courts. 
It seems to me, on the contrary, that these various provisions of 
law in relation to copyright must have a liberal construction in 
order to give effect to what may be considered the inherent right 
of the author to his own work. : 
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“ It will be recollected that a majority of the judges, when the 
question first came before the Court of King’s Bench, in England, 
as to the right of literary property, held it existed at common 
law, independent of the statute of Anne; and this ruling was 
reversed by the House of Lords, that Court holding the right 
existed only by virtue of the statute; and that this opinion of 
the highest Appellate Court of England was followed by the 
Supreme Court of the United States, in the case of Wheaton v. 
Peters. But it may be affirmed with some confidence that the 
decisions of both courts were considered by text-writers and 
the profession as rather trenching on the inherent right of 
authors.” 

The drift of the later decisions is constantly toward a more 
liberal construction in favor of the author or owner of the copy- 
righted work, showing an increasing appreciation of the labors 
of authors and of their rights in the property which they create. 
Authors are no longer regarded and treated as mendicants, more 
or less respectable; they are now received and acknowledged as 
a factor in the industrial economy of the age; as a class of. 
producers of a necessary commodity in commerce and in educa- 
tion and in society. Commensurate with this higher appreciation 
of the services of authors to the community, is the disposition to 
protect them in the fullest enjoyment of the products of their 
labor. 

Whenever, therefore, the invasion of the rights of the pro- 
prietor of literary property is not the result of his own negli- 
gence, and the wrongdoer has not by such negligence or seeming 
negligence been induced to take the steps he has, the owner of 
the copyright being in a degree himself responsible for the 
piracy of his work, Courts will give such construction to the 
statute, and such force and effect to acts done in good faith in 
compliance with the legal requisites for obtaining and preserving 
copyright, as will secure and not destroy the value of literary 
property; and this more liberal view of an author's rights has 
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foundation in the constitutional provision which sets out the 
object of such protection to be “to promote the progress of science 
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and the useful arts;” and the mcans, “by securing to authors 


the exclusive right to their writings.” 
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IV. PIRACY. 
The fourth question presented for consideration is : 


HAS DEFENDANT, THOMPSON, IN THE PUBLICATION OF HIS BOOK 
DESCRIBED IN THE BILL, PIRATED PLAINTIFF'S BOOK—“he copy- 
righted matter, or any of tt, contained in plaintiff's book ! 


The books before the Court published by the plaintiff and by 
the defendant are of the class designated as compilations. 


INFRINGEMENT OF COMPILATIONS. 


Copyright in a compilation consists in the materta/s as com- 
bined and arranged; in the union and form of substance. 
Copyright in compilations oi the character now under considera- 
tion, and of which the books in controversy are examples, does 
not rest in the materials; these are common, open to all. It 
does not rest in arrangement separate from the materials com- 
prised therein; any one may adopt the same arrangement for 
other materials, but he cannot adopt the same materials com- 
bined and arranged in the same way, nor substantially the same 
materials combined and arranged substantially in the same way. 

The compiler of an arithmetic may arrange the subjects as 
“annotation,” ‘addition,’ “subtraction,” “ multiplication,” 
“ division,’ ‘‘denominate numbers,” “ fractions,” ‘ proportion,” 
“interest,” etc., in the order here mentioned; he may explain 
principles deduced and state rules, and illustrate by numerous 
examples. All of the matter may be compiled from various 
common sources, so that, notwithstanding not a word ts origi- 
nal with the compiler, yet if he, for the first time, has brought 


together the materials in that order, his work is copyrightable. 


A second compiler may go to the same common sources, and 
may compile every explanation, rule, and example that is found 
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in the first compiler’s book, and may present them in a new 
combination and arrangement without infringing the rights of the 
former compiler. Ora second compiler may compile from com- 
mon sources, or construct in his own language explanations of 
principles and rules and examples other than those contained in 
the first compilation, and may combine and arrange them in the 
same order as that adopted by the first compiler, thus producing 
a book that will serve exactly the same purpose, and supersede, 
to a great extent, the first compiler’s book, and yet not infringe 
on the first compiler’s copyright. 

To establish piracy of a compilation, therefore, it is necessary 
to show—/first, identity of matertals ; (a) that the materials were 
copied directly from the pirated book, or (6) that the materials, 
though compiled for the piratical book from common sources, 
are printed in substantially the same combination and arrange- 
ment as in the pirated book; or, second, that the materials are 
colorably altered from the pirated book, and arranged in sub- 
stantially the same form, Drone 422-3-4-6; Story’s Executors 
v. Holcombe, 4 MacLean 316. 


SIMILARITY IN APPEARANCE. 


The close resemblance between two books, both as to their 
external appearance and the general arrangement of matter 
throughout the books, are circumstances which tend to support 
a charge of piracy. So also the animus furandt, though not 
essential in the proof of piracy, nevertheless, when an intention 
to take plaintiff's materials for the purpose of saving labor is 
shown, it is a circumstance making strongly against defendant 
and in favor of plaintiff’s case: Copinger’s Law of Copyright 
246; Chappell vw. Davidson, 2 K. & J. 123; Animus furandt, 
Drone 402. 

A striking resemblance between the work complained of and 
that for which protection is claimed creates a presumption of 
unlawful copying, which tnust be overcome by the defendant: 
Drone on Copyright, 400 and 430, Lawrence v. Dana, 7 O..G. 
90; Jarrold v. Houlston, 3 K. & J. 708. 
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The books are in evidence. That they closely resemble each 
other, both in external and internal make up, is apparent. One 
of plaintiff’s witnesses has examined and compared the books, 
and has pointed out such general resemblances. See Dr. Peltz’s 
testimony, p. 88. 

Testimony as to the effect of such resemblances on purchasers 
came unexpectedly from a witness, who was produced by plain- 
tiff for altogether a different purpose. See testimony of Jones, 
pp. 79 and 8o. 

Defendant and his witness are in accord in asserting that at 
the outset of the enterprise authors, editors, and proof-readers, 
were instructed and repeatedly charged to use in the compilation 
of the new book all of the illustrations that were in the Man- 
ning; that the Manning book was constantly referred to by 
authors, editors, and proof-readers to see that the illustrations 
were used and to guide them in placing the illustrations in 
proper order. The defendant states that it was his intention to 
make a book not to exceed eight hundred pages; these pages 
were to contain matter relating to four hundred illustrations, and 
this fact shows that defendant intended to model his new book | 
after the old one, and that the similarity of appearance is not 
accidental. 


THE GENERAL ARRANGEMENT OF MATTER. 


Plaintiff’s book is made up of a series of independent treatises, 
ten in number, each of which is called a Part; each Part is 
divided into chapters; the numbering of the chapters in each 
Part is independent of the numberings in other parts. 

Defendant’s book is made up upon precisely the same plan, 
consisting of independent treatises, twelve in all, each treatise 
being called a Part, each Part divided into chapters, numbered 
as in plaintiff’s book. 

Mr. Foy, who made a careful examination and comparison of 
these two books, says in his testimony, p. 92, f. 313: “I found 
the illustrations used in the same order and reference to a very 
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great extent in both books * * * In reference to the plan 
of the two books and the arrangement of the materials of which 
they are composed, I found them substantially alike.’ On page 
93, f. 315, etc., the witness points out the correspondences in the 
general arrangement of the two books into Parts, and the sub- 
ject treated of in the several Parts in both books. 

Dr. George A. Peltz, a witness called on behalf of plaintiff, 
and who, in plaintiff's employ in the capacity of editor, revised 
and corrected the stock-book, and who is thoroughly familiar 
with the contents of both plaintiff’s and defendant’s books, says, 
p. 84, f. 284: “ The general arrangement is an exceedingly close 
conformity the one with the other—so striking, indeed, that 
without looking at the distinguishing points, taking a general 
look, I would probably take one book for the other. 

“ The arrangement was identical through the ten Parts; Parts 
Xl. and XII. were the same, but in reverse order, those Parts 
having been added by myself in the Hubbard book, and in the 
Thompson book they were put in the reverse order. With that 
exception the plans are identical. The phraseology in which 
the general plan is expressed on each point is also very nearly 
identical. 

“The illustrations to a very large number, indeed, were from 
a common origin undoubtedly, and in the matter of titles appen- 
ded to cuts, the titles in the Hubbard book are in many cases 
reproduced literally in the Thompson book. In many cases the 
titles follow the Hubbard book and do not follow the original 
sources from which they are drawn.” 

On page 87, f. 925, this witness says: 

“My first view of the Thompson book was to the effect that 
it was a duplicate of the Hubbard book. More careful examina- 
tion shows variations; my familiarity with typographical ap- 
pearances made those plainer. But for all popular uses the 
books would stand very close in correspondence.” 

Defendant is bound to show that these striking resemblances 
are not the result of copying: Drone 430. 


IDENTITY OF MATTER. 


The matter in the books before the Court consists of illustra- 
tions and letter-press. It will not be necessary, I apprehend, to 
argue that these two classes of matter stand on the same footing 
in respect to copyright and in respect to the uses that may be 
made of them; it is well settled that the illustrations in a copy- 
righted book are as completely and as fully protected as the 
letter-press. Drone 144-178. 


PIRACY OF ILLUSTRATIONS. 


Plaintiff's witnesses made careful comparisons between the 
illustrations in plaintiff’s book and defendant's book, noting cer- 
tain marks that tended to establish identity of the illustrations. 


/* Witnesses were also produced to show that defendant, Thompson, 
| had taken duplicates of the cuts used in illustrating the book 
~ which he had sold to plaintiff, and which is now plaintiff’s book 


in this case. This testimony, however, produced on behalf of 
plaintiff, has been so far exceeded by the admissions of defendant 
and defendant’s witnesses, under cross-examination, that it is un- 
og, necessary to consider it in detail in this connection. The first 

witness produced on this subject by defendant was Austin H. 
Baker, veterinary surgeon, and one of the authors of defend- 
’ ant’s book. Mr. Baker produced a letter, dated November 
| 11th, 1880, written to him by defendant, Thompson, in which 
the defendant instructed his author to use all the tlustrations 
that were contained in plaintiff's book in the preparation of matter 
for defendant’s book. See Exhibit Baker, B 1, p. I99, 


“Orrice oF N. D. THompson & Co., PUBLISHERS, 
“ Nos. §20, 522, & 524 PINE STREET, 
“St. Louis, November 11th, 1880. 


“Dr. A. H. Baker. 


“DEAR Sir: Thanks for manuscript. Our editor reminds 
us that you have no proofs of the cuts used in Manning, all of 
which are in our possession, and we want /o use every one of them. 
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Thus far we have worked them in; but you had better indicate 
the place. We therefore send you a copy by express, prepaid. 
“Use the cuts, but don’t use a sentence of the matter. You can 
cut up the book we send. 
‘We sincerely hope you will be able to make good progress 
now. 
“Very truly, 


“N. D. THompson & Co.” 


The witness, Baker, in his direct testimony stated that he had 
followed the instruction in this letter throughout his work. On 
page 191, f. 648, he mentions a meeting between Mr. Thompson 
and himself at the Palmer House, in Chicago, in which he 
says, “he [Thompson] outlined the form of the work that he 
wished I should do it in and gave general directions in regard to 
the style as regarding the book; how to know it and what to 
do; made a particular point of the form that 1 was to follow.” 
The witness states, p. 194, f. 658, that he prepared for defendant’s 
book “all the continuous matter from page 229 to 426, 
from page 687 to 785, from page 825 to 842, from page 893 to 
907, from page 997 to 1004, from 1074 to 1090,” and that he 
assisted in the preparation of the glossary, printed from page 
1109 to 1136 of defendant’s book. 

He received from Thompson, about the middle of November, 
1881, a copy of plaintiff's book at the time he received the letter, 
Exhibit B 1. On page 195, f. 663, in answer to a question by. 
defendant’s counsel— 

“ Q. Now state to what use you have put this book [ plaintiff’s 
book], if any. 

“A. I made use of some of the cuts, proofs of which he had 
sent me. I just simply clipped the cuts out of the book and 
pasted them on the margin of my manuscript where I thought 
they were applicable.” 

Under cross-examination this witness states that he was care- 
ful to see that all the illustrations contained in plaintiff'’s book, 
corresponding with the portions of defendant’s book which wit- 


a eee 


ee at P eprmemeie es 


i 


~~ ee 


77 


ness contributed, were inserted in his manuscript, taking the 
proofs of the illustrations when he had them at hand, and 
when not having proofs, he clipped the illustrations from plain- 
tiff’s book. See Baker’s testimony, p. 262, f. 889. 

On page 253, in his direct examination, the witness states in 
detail what cuts or illustrations, which are contained in plaintiff's 
book and in defendant's, “ may be found” in a book entitled 
The Illustrated Horse Doctor,by Mayhew. Following that tes- 
timony is more of the same character, relating to diseases of 
cattle, diseases of sheep, diseases of swine, in which the witness 
states where or in what common sources illustrations found in 
plaintiff’s and in defendant’s book may also be found. Under 
cross-examination, p. 297, f. 1010, the witness testified as follows: 

“Q. In your direct testimony you stated that the illustration, 
printed on p. 233 of the Thompson book, exists in the book, 
Every Horse-Owner’s Cyclopedia, published by Porter & Coates, 
Did you take it from that book ? 

“A. No, sir. 

*Q. Where did you get it ? 

“A. It was furnished me by Mr. Periam. 

‘*Q. In your direct examination you stated in answer toa 
question by defendant’s counsel, ‘I have examined illustrations 
relating to the diseases of the horse in the Thompson book and 
compared them with the Manning book; I took the Manning 
book, and we came to cuts examined in the Thompson book and 
marked them when they could be found in other books.’ Whom 
do you mean by ‘we’ ? | 

“A. Mr. Kerr and myself. 

“©. Was that after the beginning of your examination ? 

“A. Yes, sir. 

“Q. And you went over this matter with Mr. Kerr and pre- 
pared yourself to testify in this case ? 

‘A. In that respect—in respect to cuts. 

“Q. Did you go over the matter with him in any other re- 
spect—in respect to literary matters ? 

“ A. No, sir. 
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“©. You state that you marked those cuts which may be 
found in other books. Did you také those cuts from other 
books ? 

‘A. No, sir; with a few exceptions. 

‘©. Then those cuts which you found in the Manning book 
and which were also in the Thompson book, you did not take 
from other sources, you took them from the Manning book ? 

“A. No, sir, not all of them; some of them were clipped 
from the Manning book, but the most of them were furnished to 
me in proof-sheet form. 

‘Q. Do you know where they came from ? . 

‘“A. They were sent to me by Mr. Thompson. 

‘QO. Do you know where he obtained them ? 

“A. No, sir. 

“Q. Did not Mr. Thompson say to you or inform you that 
he had all the illustrations that were in the Manning book ? 

‘A. I presume he did in some of his letters. 

“Q. Did he not say that he had the cuts of the proofs which 
he sent you? 

“A. Yes, sir. 

‘“©. And he wanted them all worked into the book ? 

“A. Yes, sir. 

“©. And you obeyed his instructions ? 
“A. Yes, sir. 

“©. And hunting up these cuts in other sources and mark- 
ing them was an after consideration altogether, was it not ? 

“A. Yes, sir. 

“©. And was done for the purpose of this examination, I 
presume? 

“A. Yes, sir. 

“Q. You did it under the instruction of Mr. Kerr, did you 
not ? 

“A. Yes, sir. 

“Q. Did you know what he wanted you to have that infor- 
mation for ? 

“A. I did not know positively, I had a mere supposition in 
my own mind. 
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“Q. Then you madea shrewd guess what it was intended 
for ? 

“A. Whether it was shrewd or not isa debatable point; I 
think I could make a pretty correct guess. 

“Q. In giving your testimony in direct examination in rela- 
tion to the illustrations designated by you, you at first used the 
language with reference to the illustrations, for example, in the 
Thompson book, pages 304 and 305, andin the Manning book, 
page Ig!, two cuts: ‘ Both may be found in Mayhew, edition 
for 1861,’ and with reference to a number of the illustrations 
thus designated by you, you used the language simply after 
designating the pages on which the cuts were found in Manning 
and Thompson, ‘ Mayhew, page’.so and so. Did you mean by 
that in every case to imply the words ‘ May be found in?’ 

“A. Yes, sir. 

“©. Did you in any case intend to say that you had taken 
them from Mayhew—that is, clipped them from Mayhew ? | 

“ A. No, sir. 

“©. But simply that in your search for common sources of 
this material, in your preparation for this examination, you 
found those illustrations in those other books? 

“A. Yes, sir. 

This testimony effectually disposes of the question of illustra- 
tions in Part II. of this book relating to the diseases of horses, 
and shows conclusively that they were copied from the Manning 
book, and that they were in no case copied or gathered from the 
common sources where it is now alleged they existed or “ may 
be found.” | 

In reference to the illustrations of Part IV. the books in 
controversy, relating to diseases of cattle, this witness states, p. 
300, f. 1020, as follows: 

“©. You are not able to say that any illustration in the 
Thompson book, which is also found in the Manning book, was 
clipped from any other source than Manning? 

“A. I cannot say positively that it was. 

“Q. To the best of your knowledge and belief, do you believe 
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that any illustration that was found in the Manning book was 
clipped from any other book than Manning ? 

‘“A. No, sir; I thinkin all probability it was not. 

“©. You first exhausted Manning, and then looked to other 
sources P 

“A. No, sir; I don’t rernember that I cut any cattle cuts from 
Manning at all; I am quite positive that I did not; but I am 
under the impression that Mr. Thompson sent me proofs of all 
cuts existing in Manning on cattle diseases, and those that appear 
in the Thompson book, which do not appear in the Manning 
book, I clipped from Clater, and Mr. Thompson made cuts from 
them, or had cuts made from them. The reason I think so is 
because he has already said in his letters that he had the cuts of 
all illustrations in the Manning book, and he wanted them all 
used. 

‘“Q. And you followed those instructions ? 

‘““A. Yes, sir. 

‘©. Look at the manuscript, page 5 of Chapter IV., and state 
whether the illustration printed on page 716 of the Manning 
book, part of which is attached to that page of the manuscript, 
was clipped from Manning. 

‘“ A. I see that it is a clipping, but I do not know where it 
was clipped from. 

‘©. Will you examine the Manning book, page 668, and 
state whether it was not clipped from that page ? 

“A. Yes, sir. 

‘Q. Upon examination you find that it was clipped from 
Manning ? 

“ A. That it was apparently clipped from Manning. 

“ Q. Then, in that instance, you were mistaken in supposing 
that the cattle illustrations were not clipped from Manning ? 

‘“A. Iam mistaken in that; they were all furnished to me in 
proofs.” 

Witness having stated in his direct testimony, p. 196, f. 665, 
as follows: 
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“©. Did you clip anything else from the Hubbard book, ex- 
cept the illustrations, in compilation of this book ? 

“A. No, sir; not even the titles of the cuts.” 

Plaintiff's counsel cross-examined him on that point with this 
result, p. 302, f. 1028: 

“©. You stated in your direct examination that in clipping 
from the Manning book you took no part of the literary matter, 
not even the titles to the illustrations. Is that statement cor- 
rect P 

“A. It is, with the exception that in some instances the same 
title was preserved in my manuscript; in other instances the title 
was changed, but when I made that statement I was under the 
impression that I re-wrote all the titles. 

“©. Since you have examined the manuscript, you find that 
you did clip some of the titles with the illustrations ? 

“A. Yes, sir; I think in many instances the title was clipped 
with the cut. 

“Q. Then the statement which you made in your direct ex- 
amination, that you did not clip even the titles, was an error ? 

“A. Yes, sir.” 

Under re-direct examination the witness states, p. 306, f. 1041, 
that he had completed about one-half of the manuscript of Part 
II. in defendant’s book at the time he had the interview with 
defendant, and received from him more specific instructions as 
to the manner in which the matter should be combined and ar- 
ranged. In answer to the question of defendant’s counsel (p. 
306, f. 1041): 

“©. Did Mr. Thompson at any time tell you to use the book 
(plaintiff’s book) for any other purpose'than to work in the 
cuts ?” 

(Mr. Sypher, plaintiff’s counsel, objects to the question as 
leading.) 

“A. No, sir; on the contrary, he said not to use it for any 
other purpose than to clip cuts from. 

“Q. How, and to what extent, did you use the book ? 
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“A. I used it to clip the cuts for the manuscript that go to 
make up part of the Thompson book, in the absence of proof 
copies of cuts sent by Mr. Thompson.” 

After this re-direct examination plaintiff's counsel asked the 
witness as follows, p. 310, f. 1054: 

“©. Are you able to designate in the Thompson book the 
illustrations which were inserted from clippings of proof-sheets 
and the illustrations which were clipped from Manning ? 

‘A. I don’t think I can.” 

Two witnesses were produced by defendant who were em- 
ployed in Mr. Thompson's establishment, and who performed 
the duty of editing the manuscript and reading the proofs of de- 
fendant’s book. One of these witnesses, Mr. James R. True- 
heart, in his testimony, p. 388, f. 1325, states that he was under 
instructions from Mr. Thompson “to see that all the illustra- 
tions in the Manning book were in the new book, and that he 
was careful to carry out those instructions, and that he made 
frequent reference to the Manning book for the purpose of 
enabling him to carry out the directions of Mr. Thompson.” 

The witness, Trueheart, stated that part of his duty was to see 
that the illustrations in defendant’s book were properly placed, 
and says, p. 383, f. 1314, “In placing these cuts I was guided 
almost entirely by the way Mr. Periam had placed them in the 
copy. The only use, that I remember, that was made of the 
Manning book in placing the cuts was when Mr. Periam or Dr. 
Baker had omitted to place a cut that Mr. Thompson had in his 
possession, and that was shown in the old book. For such cuts 
I had no proof-sheets. 

““O. How were the great majority of the cuts furnished you ? 

‘A. The illustrations were pasted on the copy by the author, 
Mr. Periam, or Dr. Baker. 

“©. Were they proofs or clippings ? 

“A. Some of them were clippings and some proofs. As well 
as | remember, most or all of those cuts which were used in the 
Manning book were clipped out of that book and pasted on the 
copy; the cuts that he got from other sources he had proofs 
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taken of and furnished them to the authors, and they used those 
proofs in such cases.”’ 

Mr. Ebenezer Hannaford, the other witness employed as 
editor, states that he took upthe work where Mr. Trueheart had 
left it, and mentions particularly what part of the book passed 
under his supervision. On page 320, f. 1090, in his direct ex- 
amination, speaking of the instructions which he had received 
from Mr. Thompson, the witness said: ‘I heard him state to 
Mr. Trueheart on more than one occasion, I am positive, that 
while the cuts which had been employed in the Manning book 
were also to be used in the new book by Periam and Baker, the 
text of the work must be different, except when quotations ex- 
plicitly indicated as such from standard authors were used,” 

The same witness, on page 320, f. 1121, speaking of the 
aggregate cost of defendant’s book says: “This includes no charge 
for the cost of electrotyping the cuts which were also used in the 
Manning book.” Under cross-examination, Mr. Hannaford, on 
page 345, speaking of Mr. Thompson's statements to him in the 
month of March or April, 1881, in reference to the project for 
a new stock-book, says, (f. 1175): “He [Thompson] stated that 
the work would contain, in addition to the cuts of which he had 
duplicate electrotypes then in his office, a number of additional 
cuts.” 

‘Q. Those duplicate electrotypes were duplicates from the 
Manning book, were they ? 

“A. The duplicate electrotypes to which I refer were dupli- 
cates of the cuts which had been used in the Manning book.” 

On the subject of illustrations for the ///ustrated Stock Doctor, 
designated in this case as plaintiff’s book, which was compiled 
and published under directions of and by the defendant, Mr. 
Thompson, the defendant, in his direct testimony, states in detail 
the labor, the pains, and the expense he went to in order to 
collect the illustrations for the book. The testimony on p. 525 
runs as follows: 

“Q. Did you furnish the illustrations for the book ? 

“A. I furnished all of them, with the exception of perhaps a 
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dozen cuts that Mr. Periam himself furnished from his news- 
paper office and from personal friends. 

“QO. Where did you procure those cuts ? 

“A. I got about two hundred of them from R. W. Shoppell, 
now at No. 44 Beekman Street, New York, who was then, and is 
now, a second-hand dealer in wood cuts. I got, I think, thirty- 
four from Cassell, Petter & Galpin, of New York, which is a 
branch of a London house; the cuts procured from them were 
shipped from England, they having simply the book from which 
they were taken, which was Szduey on the Horse. 1 bought 
about half-a-dozen cuts from Appleton & Co., of New York, 
and about a hundred from J. B. Lippincott & Co., of Philadel- 
phia, and I engraved in this city and New York two other lots 
numbering, I should say, about eighty cuts, or perhaps more. 
I bought also thirty-four cuts, or perhaps something more than 
that (one bill was for thirty-four cuts), from Phil. Chew, editor and 
proprietor of the Fournal of Agriculture, St. Louis. I may have 
picked up a very few cuts besides these as second-hand cuts. 
These cuts were all electrotyped either from originals or from 
electrotyped blocks taken from originals. I never bought afy- 
thing outright. The parties selling always retained the originals 
from which my cuts were taken. The manner in which it was 
done was simply that of duplicating for me. 

“Q. Did you obtain any cuts from Orange Judd, of New 
York ? 

“A. I think I.did not get any blocks from Orange Judd. 
My books show that I paid him money at that time, but I think 
it was for agricultural books, and not cuts. 

“QO. Do you remember what cuts you had engraved here and 
in New York, and from what source they were derived ? 

“A. Yes, sir. The illustrations for telling the age of a horse, 
taken from the book marked ‘Exhibit Periam E,’ entitled Zhe 
Age of Florses, were who.ly engraved by an engraving firm in 
New York, then styled Petri & Butte; they were fifty-two, I 
believe, in number. 

“QO. Refer to the Manning book, and state on what page the 
cuts to which you refer are found? 
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“A. The cuts are found on the chart between pages 36 and 
37 of the original Manning book published by me. 

“Q. State how you procured the book entitled Zhe Age of 
Horses ? 

“A. This book was given to me bya clerk in Orange Judd 
& Co.’s.establishment, with the information that they had pub- 
lished the book, I think, about twenty years before, my recollec- 
tion is previous to the war, for the author; that it had met with 
no sale, and they had relegated it to the basement, where it was 
placed as what they called ‘ dead stock.’ 

“Q. Did you have any illustrations engraved originally for 
this book? 

“A. Not from original designs—not one. Another source of 
illustration was the old files of the illustrated Fournal of Agni- 
culture, of St. Louis. Mr. Chew, who sold me the electrotypes 
which I have just mentioned, loaned me the old files of the 
paper, which had perhaps a dozen or more illustrations that I 
wanted to use, and which he could not furnish; I took the 
pages from these files of the Journal of Agriculture and had the 
illustrations engraved. One of the cuts thus engraved is found 
on page 406, ‘ Durham Bull and Cow.’ This periodical was not 
copyrighted, and I used the material with the consent of Mr. 
Chew. Another lot of cuts were engraved from printed sheets 
furnished me by Mr. Periam with the copy. Some of those I 
do not know the source of, but they were all clipped either from 
books or periodicals; I had no information as to where they 
came from, but there were no drawings or original designs in 
any of them thus given and engraved by me. My impression 
then was that they were clipped from English books.” 

On p. 530, Mr. Thompson states that he estimates the value 
of the labor and time expended by him in the work of collecting 
materials for the Manning book at one thousand five hundred 
dollars. 

On p. 598, f. 2053, Mr. Thompson states that he had all the 
electrotype cuts used in the Manning book duplicated, and (f. 
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2058) that in duplicating the cuts he did not duplicate a line of 
the text. 

By this testimony, on this subject of the illustrations used in 
defendant’s book, two points are established: 

First, That it was the intention of Mr. Thompson, which inten- 
tion was fully carried out in the publication of defendant's book, 
that all the illustrations contained in the plaintiff’s book should be 
used in the same connections and for the same purposes that they 
were used in plaintiff's book ; that the combination and arrange- 
ment of these wlustrations in defendant's book were precisely the 
same as in the plaintff’s, and were copied from platnitff’s book. 

Second, That defendant did not go to the original or common 
sources for the collection of this part of the matter for his book, but 
that he took tt directly from plaintiff's bcok and used the duplicate 
electrotypes which he had taken from the matter collected for plain- 
tiff’s book in producing his own piratical book 

As to illustrations, therefore, it is established that defendant 
copied from plaintiff’s, both in form and in combination and ar- 
rangement. 

The statements of witnesses in this respect are corroborated 
by an examination of the books in evidence. | 

That the unauthorized taking of illustrations from a _ copy- 
righted book is piracy has already been shown. See Bogue vz. 
Houlston, 5 De Gex. & Smale’s Rep. Ch. 275. Parker, V. C., 
says: “It appears to me that a book must include every part 
of the book; it must include every print, design, or engraving 
which forms part of the book, as well as the letter-press therein, 
which is another part of it.” 

Copyright protects the whole and all the parts and contents of 
a book; not only the text, but also any engravings, illustrations, 
figures, maps, etc., contained in the book. 

Drone on Copyright 144 and 178; Shortt Law of Lit. 85; 
Copinger’s Law of Copyright 3509. 


Prracy OF LITERARY MATTER. 


Literary matter in compilations may be a collection of matter 
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from different sources in substantially the form in which it 
exists when found by the compiler, but which is taken out from 
its common sources, brought together, combined, and arranged in 
new forms, either with or without original matter written as con- 
necting links, or as explanations of the selected matter. The 
common matter may be worked over, condensed, or abridged by 
the compiler, or it may be restated in substance without preserv- 
ing the form in which it was found. 

There may, therefore, be in two compilations, one of which is 
a piracy of the other, identity of materials or substantial iden- 
tity of materials in connection with similarity of combination 
and arrangement, or substantial similarity. 

Such identity or substantial identity of matter, or such simi- 
larity or substantial similarity of combination and arrangement, 
though circumstances which make strongly against the defendant 
in actions for infringement of compilations, are not, if explained, 
in themselves sufficient to establish piracy. Plaintiff may, how- 
ever, show not only identity or substantial identity of materials, 
but where such materials exist 22 medio he may show that defend- 
ant copied from plaintiff, and did not compile from common 
sources. 

The doctrine of fair use has been more fully discussed in con- 
nection with the piracy of compilations than elsewhere, and the 
rule by which the second compiler is to be judged in the use he 
may make of the first compilation in constructing his own work 
is clearly laid down in many authorities. 

Lord Jeffrey, in Alexander v. Mackenzie, g Scotch Sessions 
Cases, 2d Series 758, defines it thus: “Is there reasonable evi- 
dence that the two works are identical, and that the last author 
did not mount on the back or walk on the crutches of his pre- 
decessor, but actually used his own muscular exertions in tra- 
versing the field on which he made his observations? Did he, 
on the whole, do so fairly and honestly for himself, although he 
may have occasionally followed in the vestigia left by his pre- 
cursor? Or is there evidence that the second writer not going 
over the ground for himself, is not the very cause why he has 
arrived at almost identical conclusions with his predecessors ? 


88 


“Tn all cases, although the materials are expressly 72” medio 
and open to everybody, when a particular degree of judgment in 
the selection of those materials has been used, and when the 
subject 7% medio, so open to the world at large, has been, to a 
certain extent, snatched at and appropriated, such selection is in 
itself recognized as a certain degree of mental effort, which is en- 
titled to the benefit of copyright.” 

Vice-Chancellor Wood, in Jarrold v. Houlston, 3 K. & J. 716, 
in which the controversy was in reference to two compilations 
on scientific subjects compiled from common sources, said: 

‘I take the illegitimate use, as opposed to the legitimate use, 
of another man’s work on subject-matters of this description to 
be this: If, knowing that a person whose work is protected by 
copyright has, with considerable labor, compiled from various 
sources a work in itself not original, but which he has digested 
and arranged, you, being minded to compile a work of a like 
description, instead of taking the pains of searching into all the 
common sources and obtaining your subject-matter from them, 
avail yourself of the labor of your predecessor, adopt his 
arrangements, adopt, moreover, the very questions he has asked, 
or adopt them with buta slight degree of colorable variation, 
and thus save yourself pains and labor by availing yourself of 
the pains and labor which he has employed, that I take to be an 
illegitimate use.” 

Story, J.,in Emerson v. Davies, 3 Story Rep. 793, which was 
a controversy relating to common-school arithmetics, holds this 
language : 

‘“T think it may be laid down as the clear result of the authori- 
ties in cases of this nature, that the true test of piracy or not is 
to ascertain whether the defendant has, in fact, used the pan, ar- 
rangements, and tlustrations of the plaintiff as the model of his 
own book, wth colorable alterations only to disguise the use there- 
of; or whether his work is the result of his own labor, skill, and 
use of common materials and common sources of knowledge 
open to all men, and the resemblances are either accidental or 
arising from the nature of the subject. In other words, whether 
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the defendant's book is, guoad hoc, a servile or evasive imitation 
of the plaintiff's work, or a dona fide original compilation from 
common or independent sources.” 

Applying this doctrine to the case in hand, plaintiff proceeds 
by his testimony to show not only the identity in material and 
similarity of combination and arrangement, but the further fact 
that defendant in compiling his book did avail himself of the 
pains and labor which had been bestowed in the preparation of 
plaintift’s book. Plaintift’s witnesses, George A. Peltz and 
Frank A. Foy, who carefully examined and compared plaintiff's 
and defendant’s books, point out with great definiteness the 
matter in the two books, both as to illustrations and literary 
matter, that is identical. They also point out the parts of de- 
fendant’s book which appear to have been paraphrased from 
plaintift’s book, and in which the matter is substantially identi- 
cal. See Foy’s testimony, pp. 92-3-4-5-6. Both of these wit- 
nesses point out errors found in plaintiff’s book which are repro- 
duced in defendant’s. See Peltz’s testimony, p. 85, ff. 228-9, 
pp. 86-7; Foy’s testimony, pp. 96-7, ff. 328-30. The result of 
the examinations made by these two witnesses is definitely set 
out in the exhibits, Foy A being a copy of plaintiff’s book, and 
Foy B being a copy of defendant’s book, in reference to which 
the witness stated on page 92, f. 311: 

‘“T have indicated by certain marks in the two books the por- 
tions that are identical, and the portions that are paraphrased 
and substantially identical, that is to say, the portions that are 
identical are marked in both books with red lines on the margin 
and with figures in each book which indicate the page of the 
other book on which the same materials are found. Slight ver- 
bal alterations in the matter otherwise identical I have indicated 
by black pencil memoranda. 

‘The portions which are paraphrased and _ substantially 
identical I have marked with blue lines on the margin, and with 
figures in each book which indicate the page of the other book 
on which the corresponding matter is found.” 

The witness marked the similarity in illustrations in a similar 


way. 
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Both these witnesses found that in many instances the titles to 
the illustrations in the plaintiff’s book are original, that is, they 
are not found in the same words in what have been considered 
the common sources from which the illustrations were, or might 
have been, drawn. These original titles in plaintiff’s book are 
reproduced in defendant’s book in almost every instance. 

In relation to the question of piracy of the literary matter, 
plaintiff’s testimony is so thoroughly supplemented and corrob- 
orated by the statements of defendant’s witnesses that it is more 
convenient and direct and will save time to examine more par- 
ticularly what defendant’s authors have to say of the sources 
from which they drew their matter for defendant’s book. 
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THE AUTHORS. 


We are told by Mr. Thompson that he employed Mr. Jona- 
than Periam, of Chicago, to prepare the matter for his new book, 
and that he authorized Periam to secure the services of a 
veterinary surgeon to assist him. 


THE CONTRACT WITH MR. -PERIAM. 


The evidence of Mr. Thompson, p. 602, f. 2068, is that in 
February, 1881, he directed his clerk, Mr. Hannaford, to write to 
Mr. Periam and invite him to St. Louis for the purpose of en- 
gaging him to prepare the manuscript for his proposed book; 
that Mr. Periam went to St. Louis in answer to the letter, when 
an agreement was entered into between Thompson and Periam, 
which was afterward reduced to writing, and is in evidence as 
Periam Exhibit A, p. 805. That contract, it will be seen, made 
plaintiff’s book, referred to in the contract as Manning's Stock 
Book Encyclopedia, the guide and model for the new book. The 
printed page of the new book was tocorrespond with the printed 
page of plaintiff's book. Thesame subjects were to be treated 
and in the same order. 

Subscription books are sold only by sample. Mr. Thompson 
had a number of agents in the field, and was familiar with the 
business of selling books by sample, and the importance of hav- 
ing the book delivered correspond with the sample. He in- 
tended to deliver the new book on orders obtained by agents 
who used the Manning book as a sample in taking orders, and 
it was for that reason among others that he instructed his authors, 
editors, and printers to make the new book similar in appearance 
to the Manning. The fact that he was able to deliver the new 
books on such orders shows how well his authors succeeded in 
carrying out his intentions. 
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Since this suit was brought defendant has continued his efforts, 
by correspondence and otherwise, to induce persons who were 
engaged in selling plaintiff’s book to substitute his book instead 
of the Manning book with their agents and customers. 

Mr. Periam employed Mr. Baker as his assistant author in the 
preparation of the manuscript for the new book. We will first 
take up that portion of the work of which Mr. Periam was the 


author. 


Mr. JONATHAN PERIAM AS AUTHOR. 


Mr. Periam states in his testimony, pages 399 and 400, that 
with the exception of between two and three hundred pages of 
matter, which was disconnected, a chapter here and there, and 
parts of chapters, relating solely to the horse, he compiled, as 
author, the ///ustrated Stock Doctor, known in this case as the 
Manning book, and which defendant sold to plaintiff. This same 
gentleman who was author of plaintiff's book was employed by 
defendant in the month of February, 1881, to compile and ar- 
range matter for defendant’s book, known in this case as the 
‘Thompson book.” The testimony of defendant’s witnesses on 
this subject shows that by invitation ffoom Mr. Thompson, Mr. 
Periam went to St. Louis, where he entered into anengagement to 
compile defendant’s book. Under cross-examination, p. 467, f. 
1598, Mr. Periam states, in substance, that during the interview 
with Mr. Thompson, he, Tuompson, explained to him fully how 
the several subjects were to be treated ; that after receiving these 
instructions witness prepared a general scheme, as he had stated 
in his direct examination, p. 407, f. 1389, which he submitted to 
Mr. Thompson. Defendant suggested certain alterations and 
additions to the general outline Mr. Periam had made. Witness 
states that he compiled, comiined, and arranged the matter in 
accordance with these instructions, which he had received from 
Mr. Thompson, and in accordance with the general outline as 
altered and amended by Mr. Thompson. 
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MATTER CONTRIBUTED BY MR. PERIAM. 


On page 402, Mr. Periam states that he wrote Part I., with 
the exception of the chart of the teeth of horses, Part III., Part 
V., Part VIL, and Part IX., qualifying his statement by saying, 
“When I say wrote I also include compiling.” In addition to 
this matter he also wrote nearly all of Part X. relating to diseases 
of poultry ; and also part of the treatise on diseases of sheep; 
and also of swine, and pleuro-pneumonia in cattle. He wrote 
Part XI. and Part XII., and did the principal part of the work 
of constructing the glossary. 

Mr. Periam, in preparing for his examination as a witness in 
this case, spent over two weeks in examining and arranging the 
manuscript of those parts of defendant’s book which he had com- 
piled, and in hunting up general authorities and common sources 
where much of the material used in his compilation could be 
found. Fresh from that preparation he came to deliver his testi- 
mony with his manuscript and his collection of books before him. 
He states, beginning on page 403,f. 1377, with great particularity 
going over the several chapters of the book and the manuscript, 
the condition of that part of the manuscript which passed through 
his hands in the compilation of the book. On page 407 witness 
states: “I prepared the matter by first making a synopsis of the 
subjects, the chapters, and headings, and what is usually termed 
the table of contents—the sections that I would take up ina general 
way. TI then submitted them to Mr. Thompson, and he made some 
suggestions as to the extension of certain departments. He gave 
me general directions.” 

Page 408, f. 1392, he says, in reference to the instructions 
given him by Mr. Thompson: “ He said that he wanted a better 
book than he had ever published. He said, ‘I want the best 
book that can be made.’ I don’t recollect distinctly the conver- 
sation that ensued, but I recollect that I laughed and told him 
that I guessed he would have to get another man to write it. I 
did not want to take it upon myself to say that I could write the 
best book on the subject that was ever written.” 
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UsE OF PLAINTIFF'S Book. 


On page 509 we have the following direct examination : 

“©. Without going into particulars, state generally what use 
you made of the Manning book ? 

‘“A. I made no other use of the Manning book than I made 
of other books—not so much as I made of other authorities. In 
some instances I went to the Manning book for quotations when 
‘I found my own authorities mutilated and could not get the 
context; for instance, there would bea break in my book ina 
quotation that I wanted to make, and if I found it in the Man- 
ning book I, in some instances, used it. If I did not find it’ 
there, of course I had to get a perfect copy of the book and take 
it from that. 

“©. To what extent did you make use of the Manning book 
in this way ? 

“ A. Toa very small extent. I should say, without ever hav- 
ing made a critical examination, for I never had a chance to do 
so, that there may be in the new book tothe extent of three, 
four, or possibly five pages that were clipped from the Manning 
book. I will not speak positively on that point, because it is a 
subject that I cannot know anything about now except from 
recollection. 

“@. Under what circumstances did you make those clip- 
pings? 

‘““A. The circumstances were that the originals had been 
mutilated and I could not find the quotations. 

“ Q. Only in such instances did you use it ? 

“A. To the best of my recollection, and I think I may say 
that I am positive on that point.” 

It will be observed from the testimony of this witness, f. 1396, 
that he limits the extent of the clippings made by him from the 
Manning book to three, four, or possibly five pages. After having 
made that statement he proceeds with his testimony, which shows 
an amount of clippings from plaintiff's book of matter aggregating 
thirty-five pages. These statements are made in his direct exami- 
nation. In f. 1451, relating to pages 211 and 212 of defendant’s 
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book, witness states that he clipped the matter from plaintiff's 
book. Atf. 1454 he admits further clipping from plaintiff's 
book, which is printed in defendant’s book on pp. 223, 224, 225, 
226, 227,and part of 228, amounting to about five pages of de- 
fendant’s book. At f. 1472 he admits further clippings from 
plaintiff’s book of two pages anda half. In f. 1475 he admits 
clipping from plaintiff’s book matter amounting to four pages 
In f. 1493 he admits of clipping a page anda half. In f. 1494 
of clipping three lines. In f. 1496 of clipping matter amounting 
to half a page. In f. 1497, of clipping a page and a half, and 
in f. 1502, of clipping two anda half pages. In f. 1503, he 
mentions a clipping of matter from plaintiff's book amounting to 
five pages consecutively printed on pages 543 to 548 of defend- 
ant’s book. Inf. 1505 he admits a clipping from plaintiff’s 
book which is printed on page 551 of defendant's book, in sec- 
tion 19. Inf. 1506 he mentions clippings from plaintiff ’s book 
for sections 22, 23, 24, and 25 of defendant's book printed on 
page 552. In f. 1509 he mentions a clipping from plaintiff's 
book amounting to three and a half pages in defendant’s book, 
printed on pp. 554, 555, 550, and 557. Inf. 1524 he mentions 
a clipping of two pages from plaintiff's book, and in 1527 a 
quarter of a page. In ff. 1532, 1533, 1536, 1544, 1547, 1561, 
1568, he mentions clippings varying from three lines to a 
full page. These several clippings mentioned in his direct testi- 
mony as already stated aggregate about thirty-five pages. 

Mr. Periam, therefore, in his direct statement contradicts him- 
self by a variance amounting to thirty pages. He starts out by 
saying deliberately, and after he had spent two weeks in exam- 
ining the manuscript and the authorities from which he had 
compiled defendant’s book, that the clippings from plaintiff's 
book could not possibly exceed five pages inall. He then pro- 
ceeds to state in detail the sources from which he alleges he ob- 
tained the matter for defendant’s book, and in that connection 
mentions, as we have seen, matter amounting to seven times as 
much as his statement calls for, and in two instances over five 
pages consecutively are clipped from plaintiff’s book; another 
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instance of four pages, another of three, and several of two. 
Under cross-examination the following was obtained, p. 471, 
f. 1612: 

“©. At the beginning of your examination you stated that 
you had made very little use of Manning; that you had not 
clipped to exceed three, four, or five pages from the Manning 
book. Do you still adhere to that statement? 

“A. No, sir; I think that would have to be qualified. I was 
just giving my impression. 

“©. What do you say of it now ? 

“A. I could not give a definite answer as to how much there 
was of it; but at a guess I should say there might bé perhaps 
twelve. pages. 1 would state that when that question was asked 
me I had it in my mind that we were speaking about the first 
part of that work, “ The Horse.” I hardly think I would make 
such a reply as that to the whole book, because I had not been 
thinking of it at all; but I should think now, from my examina- 
tion of the manuscript, while the whole thing is fresh in my 
mind, that there might be twelve pages; I should hardly think 
that it would vary two pages. 

“Q. By that statement you mean that if you were to add to- 
gether the parts that you have stated were clipped from Man- 
ning, you think, at a guess, it would make about twelve pages. 

“ A. That is my impression.” 

As the cross-examination proceeded, the witness admitted to a 
further clipping from plaintiff’s book of matter for defendant’s 
book amounting to about fifty pages, which, added to the thirty- 
five pages mentioned in direct examination, gives us between 
eighty-five and ninety pages of matter admitted to have been 
clipped directly from plaintiff's book by this witness, who, it will 
be recollected, is only one of the two authors of this book. 

The witness did not in every case admit a clipping from plain- 
tiff’s book of the specific matter under consideration, but retreated 
under cover of such expression as “to the best of my recollec- 
tion,’ or “I have no recollection,” or “I cannot be positive,” 
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or “ I cannot say positively whether I took it from the Manning 
book or not.” We have a fair measure of the value of the wit- 
ness’s “ recollection” in what has already been presented in his 
direct testimony; but in his cross-examination, p. 508, f. 1940, 
he gives us in his own words the measure of the value of such 
testimony : 

“Q@. Examining this matter in Youatt on Sheep, pp. 47 
and 48, and looking at the reproduction of the same errors in 
Manning, you say that you are unable to state whether they 
occurred because the printer twice made a mistake in your man- 
uscript, or whether they occurred the second time because you 
clipped from the Manning book ? 

“A. Yes, sir; that is the gist of what I said. I think I stated 
that I have no recollection of having clipped this from Manning, 
but I might have done so and not recollect it.” 

Therefore, according to witness’s own statement, he might 
have clipped any quantity of matter from plaintiff’s book, and he 
could with good conscience, on the witness-stand, say, “I don’t 
recollect whether I clipped it or not.” 

When any two compilers covering the same general subjects 
wherein much of the matter is identical, and where errors are 
reproduced in the second compilation which appear in the first, 
and where condensations and eliminations from common sources 
are the same in the second as in the first compilation, prima facie 
the second compiler clipped or copied from the first, and the 
burden of showing that he went to original sources and did not 
clip the identical matter from the first compilation, is on the 
author or proprietor of the second book. It is not sufficient, 
therefore, for Mr. Periam to say that he is “ not positive whether 
he has clipped any specified matter or not;”’ it is not sufficient 
for him to say that he has “no recollection” of having taken any 
particular matter from plaintiff’s book; it is not sufficient for 
him to say that he did not know the source from which the mat- 
ter was derived, but he is bound to show the sources from which 
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he obtained the material ; it is not sufficient for him to point out 
sources from which the matter might have been compiled, but he 
must state positively that it was obtained by him for defendant's 
book from the sources pointed out; otherwise the prima factes 
are not contradicted, and plaintiff’s case is not overthrown. 

We are not, however, left solely to these evasive statements of 
defendant’s witnesses to fix upon him the responsibility for an 
unlawful use of plaintiff’s book. He himself tells us, p. 500, f. 
1713, that he made very free use of plaintiff’s book. The testi- 
mony is as follows: 

“Q. Your general practice was to clip newspapers and pam- 
phlets in making Manning ? 

“A. Yes, sir; in contradistinction to copying from them; I 
clipped from the newspapers, and did not copy in preparing the 
Manning book. 

“©. And when you came to that same matter for the Thomp- 
son book, you took it from Manning? 

“A. I should be quite likely to doso; I could not go to other 
authorities ; and allow me still further to say, that in this case it 
would be impossible to go to any other authority, because this is 
distinctively technical matter.” 

On page 481,f. 1646, speaking of a quotation from Xenophon 
which witness attempted to account for,the following testimony 
appears: 

“Q. Will you show me the place from which it is clipped (hand- 
ing witness Zhe Horse of America)? 

“A. From page 34 to page 39 is clipped from this book. By 
referring to the perfect copy of this book, I find that the quotation 
from Xenophon commences on page 35, and extends over pages 
36 and 37. 

“Q. This is not the quotation from Xenophon, but a quotation 
from Henry William Herbert in Zhe Horse of America ? 

“A. I was mistaken as to the matter in controversy. It is 
from Hints to Horsekeepers, by Herbert. 

“QO. What do you say, then, as to this matter ? ” 
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“A. I should say now that the probability is I might have 
clipped that from the Manning Book. / think / stated in general 
terms, and I donot wish to take tt back in any respect, that when 
1 did not find what I wanted I had no hesitation in clipping the 
identical matter from the Manning Book; and I would be quite 
likely to have done tt in thts case, for the reason that this book, 
Hints to Horsekeepers, zs not mutilated.” 

In his direct testimony, page 463, as we have already seen, 
plaintift’s book was used by the witness in compiling defendant's 
book with the same freedom from a due sense of responsibility 
to the rights of the proprietor of that book, as in the case when 
other books were used; that is, as a common source from which 
he was permitted to draw whatever matter he saw fit to transfer 
from that book to defendant’s book. 


MATTER IDENTICAL, OR SUBSTANTIALLY IDENTICAL. 


The statements and admissions of this witness as to the use 
which he made of the Manning book, as touching all the matter 
which was pointed out by plaintiff’s witnesses, Mr. Frank A. . 
Foy and Dr. George A. Peltz, and specifically marked in Ex- 
hibits Foy A, plaintiff’s book,and Exhibit Foy B, defendant’s 
book, as being identical in both books, leaves very little of the 
matter so pointed out and indicated by plaintiff’s witnesses in dis- 
pute. We have tabulated the pages of identical and substantially 
identical matter a$ far as pointed out by plaintiff's witnesses, and 
as admitted directly or impliedly by defendant’s witnesses, as 
having been copied from plaintiff's book into defendant’s book. 
We have also tabulated matter about which there is a dispute, 
and as to that we submit an examination of the testimony. 
This will be treated in our proposition III., as to the extent of the 


piracy. 
TABULATION OF MATTER IDENTICAL, ETC. 


Defendant's book purports to contain eleven hundred and fifty- 
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six pages. Of these about two hundred are given to full-page 
illustrations, table of contents, list of illustrations, index, bastard 
titles, and blank pages, leaving a little over nine hundred.and 
fifty pages of other matter. The illustrations in the text, printed 
in the forms, nearly seven hundred in number, occupy about two 
hundred and fifty pages. 

The sum of the literary matter, therefore, in the body of de- 
fendant’s book is about seven hundred pages: of this over one 
hundred pages were clipped, and over fifty pages closely para- 
phrased, or only colorably altered from plaintiff’s book. 

Of the seven hundred illustrations in defendant’s book, four 
hundred were taken from plaintiff's. 

The combination and arrangement of these materials in de- 
fendant’s book are the same as in plaintiff's book. Other matter, 
in some parts, has been added or interspersed, but the same order 
and arrangement is preserved throughout the book. 

The matter that was clipped, paraphrased, or colorably altered 
is tabulated under proposition III, in which the extent to which 
defendant pirated plaintiff’s book is more fully stated. 

A unique piece of testimony, as delivered by Mr. Periam, is 
found beginning on page 507, f. 1737, in reference to the use of 
plaintiff’s book by the witness in compiling defendant’s book. 
He was trying to account for the reproduction of an error in 
defendant’s book from plaintiff’s, upon the theory that the wit- 
ness had copied the matter in both cases in manuscript, and that 
his writing, being obscure, two compositors would be likely to 
make the same mistake. Upon the point of the likelihood of his 
writing or clipping the matter from Manning occurred the fol- 
lowing : 

“@. Do you mean that you would have been very apt to have 
copied it a second time, or that you would have clipped it ? 

“A. Yes, sir; I would have been quite as apt to have copied 
it, for, as a rule, that takes no longer, and, perhaps, not so long as 
to go and hunt the authority. 

“Q. But you had the Manning book before you ? 2 
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“A. No sir, that I do not admit. I did not have the Manning 
book before me in the preparation of this work. | 

“Q. Do you state soberly, in the face of all that has been 
said up to this time, that you had not the Manning book before 
you when you were preparing the Thompson book ? 

“A. I do. 

“Q. And that you did not clip from it, at various places, from 
three and a half lines to four or five pages ? 

“A. I do not state that, because that is certainly the fact. 

“©. How could you clip from it if you hadn't it before you? 

“A. I think I stated that I went to the original authorities in 
the second and in the first book, but not being able to find the 
books I wanted I would go to the Manning book, and if I found 
the same thing perfect, according to my recollection, I would 
take it from the Manning book. | 

“©. And you had the Manning book constantly on hand ? 

“A. Of course, I had it in my library, and, perhaps, lying on 
the table part of the time, just as I had other authorities lying 
there.” 3 

See also test., pp. 498 and 499, for another specimen of wab- 
bling characteristic of the testimony of this witness: p. 480, f. 


1643; p. 475, f. 1624. 


PARAPHRASING. 


Having shown the extent to which matter was copied in bulk 
and without alteration from plaintiff's book to defendant's, we 
proceed to point out examples of paraphrasing, and in this we 
shall consider, first, the paraphrasing by Mr. Periam. Without 
strictly observing the order in which paraphrasing occurs, we may 
enter upon this examination by giving an illustration of matter 
which Mr. Periam considers original with him. On p. 508 of the 
testimony, f. 1741, is the following in reference to Part VIII, 
Diseases of the Sheep: 

“Q. Chapter I, page 895, and extending to page 899 of the 
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Thompson book, you have stated is in your handwriting and is 
intact—that is, the manuscript of that part. Is that chapter 
throughout what you claim as original composition ? 

“A. I don’t think I could claim anything in relation to vet- 
erinary matters as original with myself. 

“(. Is this part of the matter that you have written up from 
various authorities, as you have stated ? 

“A. Yes, sir; I should think it was. 

“©. And this is a fair sample of that sort of compilation from 
various sources, written in your own handwriting, which is called 
original in this book ? 

“A. I should say this was written up principally from 
Tellor. 

“©. And substantially in your own expressions ? 

“A. Yes, sir; I should say so. 

“©. You wrote the same matter substantially for the Manning 
book, did you not ? 

“A. I should say not; probably the same diseases are treated 
of. 

“Q. Did you refer to the Manning book as an authority in 
writing this chapter also? 

“A. I presume I may have done so; I:should be quite likely 
to do so. Iam not certain now about this matter, especially in 
relation to the prescriptive part of it, because it is my recollection 
that I had nothing to do with any of the prescriptive portion of 
the veterinary that I wrote, except that it might be as indicating 
prescriptions, because all this matter went through Dr. Baker’s 
hands. 

“Q. Do you wish to modify your statement, then, in your 
direct testimony, that this is in your handwriting, and was writ- 
ten by you? 

“A. I think that in every case I stated that it was submitted 
to Dr. Baker and corrected by him. I supposed that was always 
understood, it was stated so many times. 
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“ Q. Examine the manuscript, and state whether this is your 
composition or Dr. Baker's ? 

“A. (After examining same.) I see that Dr. Baker has gone 
over the prescriptive matter and made some changes. The com- 
position is mine, with some slight interlineations and alterations 
by Dr. Baker, as shown in the manuscript.” 

The matter concerning which Periam testifies as having been 
written up by him from numerous authorities, among others 
plaintiff's book, appears printed on pages 895-0—7—8-9 of de- 
fendant’s book. By comparing this matter with the matter 
printed on pages 752-—3—4—5 of plaintiff's book, it will be found 
to be a close paraphrase from that work; and the conclusion is 
irresistible that when Mr. Periam came to write up this matter 
for defendant's book, he adopted and slightly altered the same 
matter which had been prepared by him for plaintiff's book from 
plaintiff's book. (See other paraphrasing tabulated under propo- 
sition III.) 

Mr. Periam, after having made direct reference to those parts 
of the defendant's book that had been marked by one of plaintiff's 
witnesses for use at the hearing of the motion for a preliminary — 
injunction, adds a general statement in reference to the remainder 
of the book, which shows that the use of plaintiff's book was 
close and continuous throughout the preparation of defendant's 
book. 

Page 463. f. 1583, defendant’s counsel examining the witness: 

“©. ln preparing the remainder of the manuscript, such as 
was prepared by you, to which your attention has not been 
directed in detail, state how it was done, and to what extent the 
Manning book was used ? 

“A. I don’t know that I understand that question, but I think 
that I have already answered it. Zhe Manning book was used 
by me in the same sense, and only in the same sense and relation 
that I would use any other work in making up the matter. When 
I could not find the matter that I wanted and I knew that the 
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matter was precisely the same in the Manning book, I would refer 
to the Manning book. 

“Q. Is there a great amount of original matter in either the 
Manning or the Thompson book as prepared by you ? 

“A. I should have to answer that question no. There is 
matter in both books that is original with me. 

“(Q. To what extent, if any, did you take original matter from 
the Manning book in preparing the Thompson book ? 

“A. I have no recollection of having taken original matter 
From the Manning book in any one case. My principal reason for 
going to the Manning book was to piece out matter where I could 
not find the continuation of it. Especially in relation to the cuts, 
| have, in a number of instances, probably more than in any other 
respect, used the Manning book, being simply an explanation of 
scientific terms that is common to everybody, that ts, the scientific 


names that are laid down in the books. 


THE MaAtTTrer Austin H. BAKER CLAIMED TO HAVE Con- 
TRIBUTED. 


Austin H. Baker, who figures in defendant’s book as one of 
the authors, and who it is alleged contributed to the book the 
treatises relating to the diseases of the several classes of animals 
treated of, had the misfortune to be the first witness presented 
by the defendant, and, therefore, had not the advantage of the 
two weeks or more of training to which his co-editor, Mr. 
Periam, was subjected. His testimony shows the fact of that 
lack of previous instruction. He states on p. 189, f. 642, that 
he was employed by Mr. Periam, and the contract entered into 
was produced, showing that Baker was to compile the veterinary 
department of the book. This employment was made in May 
or June, 1881. Later on and before Mr. Baker had advanced 
through the treatise on “ Disease of Horses,” which is Part II. 
in defendant’s book, he had an interview with the defendant at 
the Palmer House, in Chicago. In relation to that the following 
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testimony is given by Mr. Baker on direct examination, p. 191, 
f. 648: 

“Q. State what directions or instructions you received from 
him. : 

“A. He outlined the form of the work that he wished I should 
do it in, and gave general directions in regard to the style as re- 
garding the book—HOW TO KNOW IT, and WHAT TO DO. Made 
a particular point of the form that I was to foliow.” 

Under cross-examination, p. 259, f. 879, the witness testified as 
follows : 

“QO. How long after the oth of July was it that you first saw 
Mr. Thompson ? 

“ A. As near as I can recollect I think it was about the middle 
of July, 1881. 

“QO. What conversation had you with him then? 

“A. There was nothing special that i can remember, except 
that he gave me a more explicit description of the manner in 
which he wanted the book written, in regard to style, the points 
that he wished particularly to bring out in the book. 

“Q. Did you prepare the matter in accordance with those 
specific instructions ? 

“A. Yes, sir. 

“Q. You brought out the points that he specially requested 
you to? 

“A. Yes, sir. 

“QO. And put the matter in the form which he indicated ? 

“A. Yes, sir. 

“QO. ls the combination and arrangement of matter in your 
department, as tt ts published in the book, precisely as you made tt 
in your mauuscript ? 

“A. Ves, ser. 

“Q. And that combination and arrangement was made in ac- 
cordance with these specific instructions from Mr. Thompson ? 

“A. No, sir; there were no instructions as to the arrangement 
of my matter; I arranged that to suit myself; his instructions 
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were with regard to the general style of the book, for instance 
short sentences and broken sentences like these (indicating), 
when I wound up with one I had to begin a fresh line with 
another. The most important point of all was the heading, 
“ Causes,’ “ How to Know It,” “ What to do.” 

“©. And he instructed you to treat those subjects in that 
order? 

“A. Yes, sir. 

“Q. Then, that order of arrangement ts in accordance with the 
instructions from Mr. Thompson ? 

OA. Ves. 5, 

“QO. What I meant by the combination and arrangement of 
matter was that when you came to treat of any particular disease 
you were to treat of it zz the form designated by Mr. Thompson ; 
that ts the fact, ts it? 

“A. Yes, ser. 

“Q. Throughout the book, then, “le comdbination and arrange- 
ment of the matter in reference to the several subjects treated ts as 
you were instructed to make tt by Mr. Thompson ; I mean the ar- 
rangement of the material nto parts and chapters and sections, as 
found in the book ; that is, in accordance with the instructions 
from Mr. Thompson, is it not? 

“A. Ves, sir. 

Under these instructions and specific directions as to the class 
of matter which Dr. Baker was to contribute to defendant’s book, 
and the combination and arrangement of such matter, the witness 
proceeds, on page 194, to state what part of defendant's book 
was compiled, combined, and arranged by him,and says: “ All 
the continuous matter from page 229 to the bottom of page 
426; and all the matter from pages 687 to 785, inclusive; and 
pages 825 to 842, inclusive; and the matter from page 893 to 
page 907, inclusive; and from page 997 to page 1004, inclusive ; 
and from page 1074 to page 1090, both inclusive. Well, that 
is all the matter that I furnished alone, exclusively my own. 
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And this glossary of scientific terms and definitions I assisted in 
—from page 1109 to page 1136, both inclusive.” 

This statement is very much modified by the subsequent testi- 
mony of this witness, by which it appears that a considerable 
portion of the matter mentioned as contributed by him was con- 
tribute? by Mr. Periam. The testimony of Mr. Periam shows 
conclusively that Dr. Baker is grossly in error when he claims to 
have contributed the matter mentioned in his testimony just 


quoted. 


WHAT BAKER CONTRIBUTED. 


Part 11., Chapter 1. 


First seven pages of the manuscript not Baker’s; page 8 of the 
manuscript is a clipping furnished by Mr. Periam and revised by 


‘Baker; manuscript from page 9g to 17 is Baker’s; page 18 is 


clipped matter furnished by Periam. It, therefore, appears that 
of this chapter, consisting of about nine pages, about six were 
compiled by Mr. Periam and three by Dr. Baker. 

In view of the development of the facts in relation to the 
authorship of Chapter 1, the witness was asked (p. 273, f. 928): 

“Q. In your direct examination you state that you contributed 
all the matter contained in defendant's book, beginning with page 
229, Part II., ‘ Disease of the Horse,’ continuously to the bottom 
of page 486. Will you now examine the book, and state whether 
that statement was correct or not? 

“A. Substantially the statement is correct, but there is some 
that was furnished me from other sources, and that was made my 
own by revision, corrections, and additions. 

“©. Indicate first in the book itself what portions were so 
furnished you, beginning at page 229, and which was not your 
original composition, but which you claim to have made so by 
the additions, revisions, and corrections that you have mentioned. 

“A. Beginning at the top of page 231 down to the beginning 
of section 3, page 235, was furnished by Mr. Periam. Page 237, 
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section 7, down to section 9, page 238, was furnished by Mr. 
Periam, part of it in clippings and part in the copy of Law’s 
Veterinary Adviser, before referred to, from which I made a 
clipping; the clipping included section 8, page 238.” 

Witness also states, page 275, that the whole of Chapter XXV, 
Part II, beginning at page 472 of defendant’s book, ‘“ was fur- 
nished by Mr. Periam;” and that, with these exceptions, the 
whole of the matter between pages 229 and 486 of defendant's 
book were contributed by him. He did not compose the sub- 
title to Part II. See f. 935. 5 

Witness having stated that several pages of the matter found 
in Chapter I, Part II, had been clipped from other sources, 
counsel for plaintiff, page 279, asked him this question: 

“Q. Had you not made an affidavit in this case, in which you 
said: ‘To the best of my knowledge and belief no part of said 
book, called Pictorial Cyclopedia of Live Stock and Complete Stock 
Doctor (Hon. Jonathan Periam and A. H. Baker, V.S.), on the 
subject of horses, cattle, sheep, swine, and dogs, was copied from 
any book whatsoever, nor was it in imitation, or attempted 
imitation, of any other book ?’ 

“A. Yes, sir, I believe I had, but at that time I had forgotten 
about this matter—I had forgotten that this matter was copied 


from any other book.” 


CLIPPED COPIES OF MANNING LosT. 


A singular fatality seems to have befallen the copies of plain- 
tiff’s book which defendant’s authors used or had in their 
possession at the time they were compiling defendant’s book. 
Mr. Periam, as we have seen, testified that he had lost the copy 
- which he used; and Dr. Baker, having stated in his direct 
testimony that he clipped extensively from the illustrations of 
plaintiff's book, he was examined, f. 952, as follows: 

“Q. If you had the Manning book, from which Mr. Periam 
made his clippings, if this matter had been clipped from‘ the 
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Manning book, it would be shown by that mutilated book, would 
it not? 

“A. I presume so. 

“Q. If you had the Manning book which you used afterward, 
and this matter had been clipped out of it, that fact would also 
appear ? 

“A. Yes, sir. 

“Q. You have already stated, I believe, that the Manning book 
used by you was lost also? 

“A. Tam under the impression that it is lost, but I am not 
certain. 

“QO. When was it lost ? 

“A. I don’t know; it must have been at the time I moved, or 
else I overlooked it in my box of books at the storehouse. 

“Q. You moved in April or May, of this year ? 

“A. The first of May.” 

Chapter II, by Baker. 

Chapter III, the chapter headings not Baker’s. 

Chapter IV, the headings and section 6 are not Baker’s. 

Chapter V, the chapter headings and numerous interlineations 
in the manuscript are not Baker’s. 

Chapter VI, interlineations and erasures in the manuscript not 
Baker’s ; and slip pasted on the manuscript not Baker’s. 

Chapter VII, the heads, illustrations, and erasures in the manu- 
script not Baker's. 

Chapter VIII, alterations in manuscript not Baker’s. 

The remaining portion of Part II, with the exception of section 
6, on page 266 of defendant’s book, the whole of Chapter XXV 
already mentioned, and alterations in the manuscript of Chapter 
XXIV, were contributed by Dr. Baker. All the illustrations in 
this part were those furnished to Baker by defendant, Thompson, 
either in proof-sheets or in the plaintiff’s book. 


Part LV. 
The manuscript of Part IV, Diseases of Cattle, and beginning 
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on page 68c, of defendant’s book, extending to page 785, was 
produced. 

Dr. Baker proceeded to examine the manuscript, and to point 
out what portion of it was compiled by himself and what portions 
of the matter was in Mr. Periam’s handwriting. Dr. Baker, on 
page 280, f. 982, says: “I contributed it; I don’t mean by that 
that I composed it.” 

“Q. You mean, then, that you composed and compiled some of 
it, that some of it was composed and compiled by other persons, 
and handed to you, and that it reached the publisher or printer 
through you? 

“A. Yes, sir; and what was furnished me by other parties was 
revised, some of it re-written, and additions made by me. 

“Q. Did you re-write and revise what was prepared by Mr. 
Periam ? 

“A. Some of it. 

“Q. Will you take the copy of defendant’s book before you 
and mark the portion in the pages mentioned that is your com- 
position, so as to distinguish it from matter that was written by 
other people, and furnished you by some one? 

“A. I can do so, but it would take me some time. In making 
the broad statement about the matter being furnished entirely by 
me, it was not intended to mislead any one, because in sending 
the matter which I did to the book, although some of it was fur- 
nished by Mr. Periam, it was all revised and made practically my 


own. 


SouRCES OF MATTER UNKNOWN TO AUTHOR. 


“@Q. Do you know the sources from which such material was 
compiled that was furnished you ? 

“A. No, sir. 

“Q. Was material furnished you, eit’ +r for this department of 
‘Diseases of Cattle,’ or for any othe ~ chat was in the shape of 


clippings ? 
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“ A. Some of it was in clippings, but most of it was in manu- 
script. | 

“©. Did you re-write the matter in some cases that was fur- 
nished you in clippings,in that way, or did you use the clippings 
as part of your manuscript ? 

“ A. I don’t remember that I re-wrote any of the clippings, be- 
cause my intention was to have every bit of my matter original.” 

The sub-title of Part IV was not written by Baker. 


Part V7. 


In reference to Part VI, beginning at page 825 of defendant's 
book, and extending to 842, which matter Dr. Baker stated in 
his direct testimony had been contributed by him, he contradicts 
himself under cross-examination, on p. 291, f. 989, and says: 

“The whole of Chapter I is in Mr. Periam’s handwriting ; 
Chapter II, beginning with the first page down to the end of the 
second line of page 7 of the manuscript, is Mr. Periam’s ; that is, — 
down to the second paragraph in section 7, on page 837 of the 
Thompson book. The rest of page 7 of the manuscript and half 
of page 8 is mine, found in the Thompson book on page 837, 
beginning with the second paragraph down to the end of the third 
paragraph, to the words ‘ How to know it,’ is mine. The bal- 
ance of page 8 of the manuscript is Mr. Periam’s; it includes, be- 
ginning at the words ‘How to know it,’ on page 837, down to 
the bottom of the paragraph, ‘ What to do,’ on page 838. Pages 
8 and 9 of the manuscript, found on page 838 of the Thompson 
book, beginning with section 8, ‘ Trichina Spiralis,’ including the 
whole of that page 838, of the Thompson book, is mine. The 
first third of page 11 of the manuscript is Mr. Periam’s, being 
found on page 838 of the Thompson book, section 9, down to the 
middle of the first section, to where it begins ‘The lard worm,’ 
etc.; the balance of page 11 of the manuscript, beginning with 
‘The lard worm,’ is mine, which is found on page 839 of the 
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Thompson book in the balance of section g; the balance of that 
chapter is Mr. Periam’s. 

“Q. Then, as a matter of fact, you contributed very little to 
this Part VI? 

“ A. Very little of it is original matter with me. 

“Q. Do you know the sources from which the contributed 
matter was compiled ? 

“A. No, sir.” 


fart VITT. 


As to the matter in Part VIII, printed on pages 893 to 907 of 
defendant’s book, witness stated in his direct testimony that it 
as contributed by him (see p. 194, f. 658). Under cross-ex- 
amination, p. 292, f. 953, the witness says that statement was 
“substantially correct in this way, that it all passed through my 
hands ; it was not all original matter with me.’ When asked 
to refer to the manuscript to verify his statement the . witness 
finds, p. 293, f. 994, that the whole of Chapter I in Part VIII was 
written by Mr. Periam. Also the whole of Chapter II, except the 
two sections on page g02 of defendant’s book, beginning with 
the word “tick,” and a small portion of matter on page 905, be- 
ginning with the words “follows the above,” down to the end of 
section 16; also part of section 17 and a portion of the matter on 
page 906-7. He did not compose the title to Part VIII, and 
admits, f..985, that very little of the matter printed in section 


VIII was his composition, 


Part X. 
In reference to Part X, extending over pp. 997 to 1004 of de- 
fendant’s book, witness having testified, p. 194, f 658, that it was 
contributed by him, under cross-examination, p. 293, f. 996, 
says: “It all passed through my hands.” 
“Q. Is it your composition ? 
“A. No, sir; very little of it is mine. 
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“©. Do you know the sources from which it was. compiled ? 

“ A. No, sir. 

“©. Did you write the title to this part ? 

“A. No, sir.” 

The matter printed in defendant’s book, from pp. 1074 to 1090, 
appears to have been contributed by Mr. Baker. 


The Glossary. 


In reference to the preparation of the glossary, printed in de- 
fendant’s book from pp. 1109 to 1136, witness stated, p. 194, f 
658, that he assisted Mr. Periam in preparing the matter for 
that part of the book, but under cross-examination, p. 295, he 
shows that his assistance consisted simply in marking certain 
words in Goring’s Pocket Dictionary, which he desired to have 
inserted in the glossary; and at f. 1004 admits that his as- 
sistance in the preparation of the glossary “ was merely advisory.” 
He produced the marked copy of Goring’s Dictionary and ex- 
plained the meaning of the marks which he had placed in it, as 
indicating the words which he advised Mr. Periam to transfer 
into the glossary, and says, f. 1010, that the marking of that — 
dictionary for Mr. Periam was the sum total of his work upon the 
glossary. 


RESULT OF BAKER’sS TESTIMONY. 


This author, therefore, though credited with having contrib- 
uted the veterinary treatises comprised in the even number parts 
of defendant’s book, in fact was very largeiy assisted by his co- 
author, Mr. Periam. In parts II. and IV. Mr. Periam contributed 
matter in manuscript and in clippings; in the latter parts Mr. 
Periam contributed most, in some all, of the matter. Mr. Baker 
says, in reference to all of this matter which was. handed to him 
by Mr. Periam, that he does not know the sources from which tt 
was obtained. His testimony does not relieve defendant from the 
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charge of having copied this matter from plaintiff’s book, nor 
from the force of the internal evidences found in the books of 
paraphrasing and colorably altering plaintiff’s matter. 

The similarity in the combination and arrangement of the ma- 
terials between defendant’s and plaintiff's books is shown by this 
witness to be intentional and in accordance with the plan and pur- 
pose of defendant to make a book modeled after plaintiff’s, and 
to be sold in place of it. Short’s Law of Lit. 183. 

The intention to pirate need not be shown to make out a case 
of piracy, but when such intention is shown it aids the Court in 
determining both the fact and the extent of the piracy. Drone 
402; Lawrence wv. Dana, 7 O. G. 80; Jarrold v. Houlston, supra. 


THOMPSON’S INSTRUCTIONS AS TO COPYING. 


Defendant and his witnesses were specific in their testimony 
that he had instructed authors and editors to take no matter 
from the Manning book that was original with the author of 
that book. See testimony, p. 320, f. 1090; p. 346, f. 1177; p. 
377, f. 1287; p. 378. The testimony is also in accord that 
materials which were not original in the Manning book, but 
which had been compiled from other sources into that book, were 
freely taken from that book by defendant’s compilers, and that 
defendant’s compilers and editors used plaintiff’s book as a com- 
mon source from which materials could be taken. 

The case of Kelly v. Morris, Law Rep., 1 Eq. 697, is in point. 
That was a controversy arising out of the publication of rival 
directories of London. It having been shown that the defend- 
ant had used plaintiff’s book substantially as is here admitted, 
an injunction was granted, the Lord Chancellor saying: “ The 
defendant has been most completely mistaken in what he assumes 
to be his right to deal with the labor and property of others. In 
the case of a dictionary, map, guide-book, or directory, when 
there are certain common objects of information which must, if 
described correctly, be described in the same words, a subsequent 
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compiler is bound to set about doing for himself that which 
the first compiler has done. In case of a road-book, he must 
count the mile-stones for himself; in case of a map of a 
new discovery, he must go through the whole process of 
triangulation, just as if he had never seen any former map; and 
generally he is not entitled to take one word of information pre- 
viously published without independently working out the matter 
for himself, so as to arrive at the same result from the same 
common sources of information, and the only use that he can 
legitimately make of a previous publication is to verify his own 
collations and results when obtained. So that in the present 
case the defendant could not take a single line of the plaintiff’s 
directory for the purpose of saving himself labor and trouble 
in getting his information. The defendant, from his description 
of the way in which he had in the first instance compiled his 
business directory, seems to have known exactly what he might 
do. * * * * But the defendant goes on in his affidavit to 
propound a most extraordinary doctrine as to the right of pub- 
licity in the names of private residents who had, as he expressed - 
it, given their names for public use. What he has done has 
been just to copy the _plaintiff’s book and then to send out can- 
vassers to see if the information so gotten was correct. If the 
canvassers did not find the occupier of the house at home, or 
could get no answer from him, then the information copied from 
plaintiff’s book was reprinted bodily as if it was a question for 
the occupier of the house merely, and not for the compiler of the 
previous directory. * * * * With respect to the street 
directory, I hold it to be clearly established from the identity 
of mistakes in the number of houses and the names of their oc- 
cupants, and also in the breaks and intersections in the streets, 
that the defendant has taken his list of streets from the plaintiff ’s 
directory. The work of the defendant has clearly not been 
compiled by the legitimate application of independent personal 
labor, and there must be an injunction to restrain the publication 
of defendant’s work.” 
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In Langman v. Winchester, 16 Vesey 269, a bill having been 
filed to enjoin the publication of Zhe /mperial Calendar for in- 
fringing a similar work, from which it was alleged certain lists 
of Peers and other tables had been copied, the answer set up that 
other works of the same description had been published; that 
the lists and tables were common; that defendants had made 
many corrections and additions therein and had added much 
new matter; the common matter defendants admitted they had 
copied from plaintiff’s book, and asserted a right to do so. Lord 
Eldon, refusing a motion to dissolve the injunction, held that 
where a compilation was made from common material a later 
writer could compile from the same common sources the same 
material, but could not copy the work of a previous compiler 
into his own book, and said: “ The question before me is whether 
it is not perfectly clear that in a vast proportion of the work of 
these defendants no other labor has been applied than copying 
the plaintiff's work. From the identity of the inaccuracies it is 
impossible to deny that one was copied from the other verbatim 
et literatim. Yo the extent, therefore, in which defendant's pub- 
lication has been supplied from the other work the injunction 
must go; but I have said nothing that has a tendency to prevent 
any person from giving to the public a work of this kind if it is 
the fair fruit of original labor, the subject being open to all the 
world; but if it is a mere copy of an original work, this Court 
will interpose between that invasion of copyright.” 

In Lewis v. Fullerton, 2 Beavan 6, the plaintiffs were pub- 
lishers of a book called Zhe Topographical Dictionary of Eng- 
land, consisting partly of compilations and selections from former 
works and partly of original compositions obtained for the plain- 
tiffs at their own expense, published in May, 1831. A second 
edition, with alterations and improvements, was printed in 1833 
and a third in 1835. Defendant's book was entitled 4A New and 
Cumprehensive Gasetteer of England and Wales, and was pub- 
lished in May, 1834. The plaintiffs first discovered the alleged 
piracy in January, 1838, and a bill was filed the following month 
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and a motion entered for an injunction to restrain the defendants 

from. publishing and selling their book. On a comparison of 
the two books it was found that a considerable portion of the mat-_ 
ter in plaintiffs’ was found in defendant’s book, the defendant 

claiming that as to such parts of plaintiffs’ book as were not 

original he had a right to go to the sources to which the _plain- 

tiffs had previously resorted ; and as to those parts of plaintiffs’ 

work which were original, he had made no unlawful use, but 

made only a fair use of it as a forrn of publication on the subject 

of his own subsequent work. It was stated that the defendant 

had employed Mr. James Bell to prepare his book and had sup- 

plied him with a great number of works on the subject, and 

among others the plaintiffs’ Zopographical Dictionary ; that a 

fair use was made of all, and the plaintiffs had no right to com-_ 
plain of what had been done. The Master of Rolls said: “ Any 

man is entitled to publish a topographical dictionary and to avail 

himself of the labors of all former writers whose works are not 

the subject of copyright and of all published sources of informa- 

tion; but while all are entitled to resort to common sources of 
information, none are entitled to save themselves trouble and 

expense by availing themselves, for their own profit, of other 
men’s works while subject to copyright and entitled to protec- 

tion; and the question is whether Mr. Bell did or did not, for 
the compilation of the work in which he was engaged, avail him- 
self of the plaintiffs’ work unlawfully and in violation of plaintiffs’ 
copyright.” 

The Master of Rolls compared the two works and found, as a 
matter of fact, that in a large portion of the defendant’s work 
no other labor had been applied than in copying the plaintiffs’ 
work and in arranging the matter in form which best suited the 
purpose of the compiler. Mr. Bell had evidently thought him- 
self under no restraint, and probably did not think that the 
plaintiffs were entitled to any copyright; and if that which he 
did could be considered as lawful, it is plain no protection what- 
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ever could be given to any work in the nature of gazetteer, 
dictionary, road-book, calendar, map, etc. 

In view of these facts the Master found that defendant's work 
was, to a very considerable extent, a piracy of the plaintiffs’ 
copyright. An order made in this case was as follows: Let the 
defendant, his agents, servants, and workmen, be restrained from 
further printing, publishing, selling, or otherwise disposing of 
any copy or copies of a book called A New and Comprehensive 
Gazetteer, etc., containing any article or articles, passage or 
passages, copied, taken from, or colorably altered from a book 
called Zhe Topographical Dictionary of England, published by 
the plaintiffs. 

To the same effect are the following : Scott v. Sanford, L. Rep., 
3 Eq. 718, where Vice-Chancellor Wood enjoined the publica- 
tion of a book giving the statistical returns of coal imported into 
London, one-third of which was copied from plaintiff's book ; 
Morris v7. Ashbee, 19 L. T. (N. 5S.) 551; and Kelly v. Cooper, 
4. Jurist. 2, 1estraining the publication of a table taken from a 
directory which had been originally compiled from a public docu- 
ment. Jarrold v. Houlston, 3 K. & J. 708 (Dr. Brewer's Guide to 
Science.) 

In Banks v. McDevitt, 13 Blatchf. 163, Shipman, J., said: 
“The rights and duties of compilers of books which are not 
original in their character, but which are compilations of facts 
from common and universal sources of information, are well 
settled. 

“ No compiler of such book has a monopoly of the subjects of 
which the book treats—any other person is permitted to enter 
that department of literature and make a similar book; but the 
subsequent investigator must investigate for himself from the 
original sources which are open to all; he cannot use the labors 
of a previous compiler, axzmo furandi, and save his own time by 
copying the results of the previous compiler’s study, although 
the same results could have been attained by independent labor. 
He cannot adopt as his own the products of another’s toil. He 
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may work on the same original materials, but he cannot exclu- 
sively and evasively use those already collected and embodied by 
the skill and enterprise and expenditures of another.” 
Defendant’s book was made with the intention of substituting 
it for plaintiff's, and it was delivered to persons who had ordered 
plaintiff's book. Test., pp. 368 and 360, and 375, f. 1279. 


THE Proors ESTABLISH PIRACY. 


The allegations in the bill of complaint are fully proven, and 
show that piracy has been committed by defendant: 


ist. In similarity of appearance of defendant's book to plain- 
tift’s book throughout. 


2d. By the copying of portions of plaintiff’s book. 


3d. By paraphrasing and colorably altering matter from plain- 
tiff’s book. 


4th. In taking the illustrations from plaintiff's book. 


5th: In copying from plaintiff’s book the combination and 
arrangement of the materials so copied, combined with other ma- 
terials, the whole being combined and arranged in substantially 
the same order and according to the plan of plaintiff’s book: 


III—THE EXTENT OF THE PIRACY. 
STATEMENT OF RESEMBLANCES BETWEEN THE [THOMPSON AND 
THE MANNING BOOKS. 


The title-page in Thompson is simply an elaboration of the 
title-page in Manning, being for the most part a paraphrase. 

The “Publisher's Preface’ in Thompson is a paraphrase of che 
“Publisher’s Preface” in Manning, with some slight addition 


in Thompson. 


Author's Preface: Of the three pages of “ Author’s Preface ” 
in Thompson about one and one-half pages are paraphrased from 
Manning’s “ Author’s Preface.” 


Table of Contents: Similarity in the general plan of the two 
books is shown by the Table of Contents. Defendant’s book is 
divided into twelve parts ; plaintiff's book had originally only ten 
parts, but two other parts on Dogs and Bees were added by 
plaintiff before defendant’s book was compiled, giving twelve 
parts to the old book. These two new features were copied by 
defendant. 

_ The titles to the twelve parts are substantially the same, many 
of them almost identical, as is seen by reference to the book in 
evidence. | 


MATTER IDENTICAL OR SUBSTANTIALLY IDENTICAL. 


Coming to the body of the books, we give a table of (1) 
Literary Matter which is identical in both books, (2) Literary 
Matter which is substantially identical or has the appearance 
of being paraphrased in Thompson, and (3) Identical Illustra- 
tions. 
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1. MATTER CLIPPED OR COPIED FROM PLAINTIFF'S Book. 


The following table gives examples of literary matter in the 
Thompson book that is identical with literary matter in the 
Manning book, and which defendant’s authors either admit, or 
do not deny having copied from plaintiff’s book. The paging 
refers to the Thompson book ; the ff. to the folios in the printed 
testimony. 


Page 69, 12 lines, f. 1621. 
. 80, % page, ff. 1461-1644. 
¢: 81, 1 “ — ff. 1461-1644—5-6. 
“ 89, 16 lines, ff. 1465, 1648—9—50—51-—2. Denied. 
" 90, 1% pages, f. 1465. 
. 97,1% “  f. 1629, test. pp. 475-6. 
“ 131, I “yee. 
“ 138, 96 Ms Eg, 1655. 
i 139, 2 lines, f. 1468, 1655. 
s 141, 2% pages, f. 1472. 


214,21 lines, f£ 1451. 
“223-7, 5 pages,f 1454. 


. 231, 11 _ lines, f. 1454. 
" 232, 2% pages, f. 
“i 235, 6 _ lines, f. 
Hs ara, “ — (head-line), f. 
% 476, 2 _ pages. 
: i> Bo Ss 
m 489, sub-title. 
“500, page, f 
“ 503, % “— f. 1661-3, 1486-90. 
. sO8, M.S. Legge. 
Page = 509, Y% page f. 1493. 
. 511, 4% 6 ~~ f. 1496. 
< (coy a ee 
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Page 


I22 


514%, 41 lines (chart), ff. 1314, 1328, 1758-9, 1764, 


515, 
540, 
551, 
552, 
553; 
554: 
561, 
563, 
571, 
579, 
553, 
554, 
588, 
593; 
606, 
608, 
614, 
O19, 
622, 
677, 
678, 
679, 
680, 
68 1-2, 
798, 
800, 
803, 
805, 
810 
847, 
S51, 
S61, 
863, 


ly 
/ # 


8 


4 
24% 
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11 


1760. 
page, f. 
ete TS 
~ = 29065. 
a 2 ee 
ware, 
“ — f. 1507-8-9. 
oe Cee 
“  f. 15 10-11, 1667, 1678, 1687-91. 
“  f. 1513-16, 1694-—6—9, 1701-4. 
f. 1518, 1706—q—10. 
f. 1520. 
“ f. 1522-3, 1713. 
f. 1524, 1714. 
“ -£ 8625, tro. 
ade ee 
“ — f. 1528-9, 1723. 
f. 1531-2, 1726. 
“  -£:4632—83. 1727. 
“ <6 3933 
lines. 
page, f. 1530. 
ne | 
* £5544. 
ni ea 
lines, 
“ — f. 1547-8—-9 and 1728. 
“  f. 1557-8, 1729—36—40. 
«SL ee68, 
lines f. 
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Page 923, I page,f. 1568. 


# 924, 5. lines, f. 1560. 
° 927, 6% “ f. 1569. 
© 928, 3% “ f£ 1§69. 
é 045, 3% “ f. 1570. 
. 960, 3 “4. . 466. 
‘“ 962-3-4, 2% pagesf. 1748. 
R 972, 2 . 


“ 1109-36, 18 “  f. 1749-50. 
Total—over 100 pages. 


2.—MATTER PARAPHRASED FROM PLAINTIFF'S Book. 


The following table gives examples of literary matter in the 
Thompson book that is suéstantially identical with literary mat- 
ter in the Manning book, and which appears to have been 
paraphrased from plaintiff’s materials. The paging refers to the 
Thompson book, the folios to the testimony : 


Page 36, 17 lines, f. 1632. 

m 45, 2% pages,f. 1614 

“ 56-—7-8, 1% “ f. 1619. (Denied). 
. 67, nga: Ho 

" 70, 3 ome 8S 

4 73, Co SS |) eee 

; tee taba, eels 

; 45.” 

* f° 3 “  f. 1623 

. 98 144 _ lines (chart). 

a 104, 344 page, f. 1638, 

° 26... 4 mae 

. 167, 8 . 

. 210, \y page, f. 1658 (denied). 
¥ 212, a 

' 223, 1 __ line (head-line). 


c 


a 232, I rc 


Page 472, 7 lines. 


as ma 9 * 

23 wo" 40 * 

: 0, 4 * 

: Cae A 

" 562, 2 « 

zi i a" 

6s, 1 “ (head line.) 
; 567, 2 “ 

571, % page, f. 1692. 

vs 578, 2 lines. 

2 95. 4: * 

: 606,  eiekes 

& 608, " Cietes 

609, .1 “ (head line.) 
re ea a © 69500 
; 619, 4 “ 

2 675, % page. 

c 676, ”% “ 

77, me 

‘3 aa,” ila 

3 4 * 

B 680-1, % “ 

3 mi * 

: 847, 2 lines. 

‘ 861, 32 “ 

: 874, % page. 

é 896, 1 * ££ 1741-5. 
; 7, F * 

ee tk 

Soo, '% “ 


Total, 30% pages, to which must be added the paraphrasing 
in the title-pages, author’s and publisher’s prefaces, and tables of 
contents. 
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3. ILLUSTRATIONS TAKEN FROM PLAINTIFF'S Book. 


P. 46, I cut; p. 47, 2 cuts; p. 48, 1 cut; p. 56, 1 cut; p. 
68, 1 cut, full page; p. 69, I cut; p. 71, I cut; p. 74,1 cut, full- 
page group; p. 75, full-page group; p. 77, I cut; p. 78, 1 cut, 
full-page group; p. 79, I cut, full page; p. 82, 1 cut, full-page 
group; p. 83, I cut; p. 86, 1 cut, full page group; p. 87, 1 cut ; 
p. 88, 1 cut, full-page group; p. 98 %, 46 cuts, in chart; p. 100, 
I cut; p. IOI, I cut; p. 105, I cut; p. 107, I cut; p. 110, I 
Cut; p. III, F Cut; p 182, I cuts p tig, f COts O Its, F Gee 
p. 115, § cut; p £35, F cut; pm 130, 1 cub; p..140, 1 Cues 
I51, I cut; p. 169, I cut; p. 178, 2 cuts; p. 200, I cut; p. 201, 
I cut; 205, 3 cuts; p. 206, 2,cuts; p. 207, 3 cuts; p. 211, I cut; 
p. 214, I cut; p. 215, 1 cut; p. 216, 1 cut; p. 217, I cut; p, 225, 
I cut; p. 233,.%. cut; p 246, Lcut;s p. 250, 3 Gs Oo aoe 
cut; p. 286, I cut; p. 304, 1 cut; p. 305, I cut; p. 309, I cut; 
p. 312, I cut; p. 317, 1 cut; p. 319, I cut; p. 320, 1 cut; Bp 
323, & cut; m 324, 1 Cut; p. 320, 2 cuts; p. 327, 1 ORT 
328, I cut; p. 330, 1 cut; p. 337, I cut; p. 339, I cut; p. 340, 
3 cuts; p. 343, Icut; p. 344, I cut; p. 345, I cut; p. 346, y 
cut; p. 347, I cut; p. 349, I cut; p. 352, I cut; p. 353, I cut; 
p. 354, 1 cut; p. 355, I cut; p. 357, 1 cut; p. 359, 2 cuts; p. 
362, 1 cut; p. 363, I cut; p. 364, I cyt; p. 3605, 1 cut; p. 367, 
2 cuts; p. 371, 1. cut; p. 372, § cut; p. 375, 1 cut; p 29 
cut; p. 378, 2 cuts; p. 379, I cut; p. 380, I cut; p. 381, I cut; 
p. 389, I cut; p. 399, I cut; p. 401, I cut; p. 402, I cut; p. 
403, I cut; p. 407, 1 cut; p. 421, 1 cut; p. 425, I cut; p. 426, 
1 cut; p. 429, I cut; p.43I,1 cut; p.432,1 cut; p. 4490, 2 
cuts; p. 450,1 cut; p.456,i cut; p.459,1 cut, p.464,I1 
cut; p. 466, 1 cut; p.467, I cut; p.493,2 cuts; p.494,I 
cut, full page; p. 497, 1 cut, full page; p. 499, 1 cut, full 
page; p. 509, 1 cut; p. 510, 1 cut: p. S85, 1 cuts; pm §22, 
I cut; p. 514%, 14 cutsin chart; p. 518, 1 cut: p. 541, 1 cut; 
p. 542, I cut; p. 543, 1 cut; p.445,1 cut; p. 546, 1 cut; 
p. 547, I cut; p. 560, 1 cut; p. 561,1 cut; p. 566, 1 cut; 


, I cut, group ; 


p. 574, I cut; 
p. 594, I cut; 
p. 620, I cut; 
p. 649, I cut; 
p. 654, 2 cuts; 
p. 667, I cut; 
677, 1 cut; 
754, I cut; 
798, 1 cut; 
806, I cut; 
814, 1 cut; 
849, 2 cuts; 
859, I cut; 


864, 2 cuts; 
. 869, 1 cut; 
573, t cut; 
gol, 1 cut; 
Or7, t cut; 
aa, 14: C= 

» O27, 1 Ce 
931, I cut ; 
936, I cut; 

» 042, — cut; 
946, I cut; 
952, 1 cut; 


I 

I 
957, I cut; 
962, I cut; 
968, I cut; 
g81, I cut; 
985, I 
991, I 


cut ; 
cut: 
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p. 569, I cut; p. 570, 
p. 582, 1 cut; p. 587, 
p. 595, I cut; p. 601, 
p. 624, 2 cuts; p. 647, 
p. 650, I cut; p. 651, 
p. 664, I cut; p. 665, 
p. 670, I cut; p. 671, 
Dp. 71%, 7 Ce; RD 7S. 
D. 792, 1 cme; «6«-p. 795, 
p. 799, 1 cut; p. 800, 
p. 808, I cut; p. 809, 
p. 815, I cut; p. 841, 
p. 850, I cut; p. 851, 


p. 860, I cut; p. 862, 
p. 865, 2 cuts; p. 866, 
p. S70, 2 et; p> S71, 
p. 874, I cut; p. 882, 
p. 914, I cut; p. gI5, 
p. 918, I cut; p. gI9, 
Pp. 923, 2 cuts; p. 925, 
p. 928, I cut; p. 929, 
Pp. 932, I cut; p. 933, 
"p. 937, 1 cut; p. 938, 
Pp. 943, I cut; p. 944, 
Pp. 947, 1 cut; p. 948, 
P- 953, 1 cut; p. 954, 


Pp. 959, I cut; p. 960, 
p. 963, I cut; p. 964, 
p. 976, I cut; p. 977, 
p. 982, I cut; p. 983, 
p. 988, I cut; p. 989, 
Pp. 992, I cut; p. 993, 


I 
I 
I 


3 


cut ; 
cut ; 
cut ; 
cuts ; 
cut.; 
cuts ; 
Cut: 
cut; 
cut ; 
cut ; 
cut ; 
cut ; 
cuts ; 
cut ; 
cut; 
cut ; 
cut: 
cut ; 
cut ; 
cut ; 
cut ; 
cut ; 
cut: 
cut ; 
cut ; 
cut ; 
cut ; 
cut ; 
cut ; 
cut ; 
cut ; 
cuts ; 
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This list comprises all of the illustrations in plaintiff’s book ; 
in many cases the original titles in plaintiff’s book are copied in 
defendant’s, and in some instances, as admitted by the authors of 
defendant’s book, these titles were clipped, with the illustrations, 
from plaintiff’s book. 

J. R. SypHEr, 


S. M. BRECKINRIDGE, 
For Appellant. 
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IN THe 


Supreme Court of the Wuited States. 


OctoBeR TerRM, 1887. 


— esc ata } No. 571.—Appeal from the Cir- 
PP , cuit Court of the United 


vs, cr 
Branco T. MAsterson, 
Appellee. 


States, Western District of 
Texas. In Equity. 


BRIEF IN OPPOSITION TO MOTION TO DISMISS. 
STATEMENT OF Facts. 


A prayer for an appeal and its allowance were noted at the 
foot of the decree at the time of its rendition, on November 
7th, 1884. No bond was filed or approved, nor was any 
citation issued on that appeal. It was therefore not per- 
fected. Within two years, however, after the rendition of 
the decree, to wit: October 10, 1885, a new appeal was prayed 
and allowed, by filing an appeal bond, which was approved, 
and the issuing of a citation on November 2, 1885, citing 
the appellee to appear in the Supreme Court of the United 
States on the second Monday of October, 1886. 

The transcript was duly filed in this Court on June 11, 
1886, and the cause docketed. 


BRIEF. 


The motion to dismiss the appeal should be overruled, 


because— 
The action of the District Judge on October 10, 1885, 


in accepting the security and issuing the citation was in 


2 


legal effect the allowance of a new appeal, and no further 
evidence of such allowance, by record or otherwise, 1s neces- 
sary. 

ie 


A District Judge, sitting in the Circuit Court, may allow 
appeals from its decisions. 


Rodd vs. Heartt, 17 Wall., 354. 
Aa. 


There was no necessity for the petition to the District 
Judge to grant the appeal. It was a matter of right given 
by law after final decree, which the Court could not refuse. 

United States vs. Curry, 6 How., 112. 
The Douro vs. United States, 3 Wall., 564. 


ITI. 


The prayer for and allowance of the appeal need not ap- 
pear of record. 
Hudgins vs. Kemp, 18 How., 537. 


Mr. Chief Justice Taney, in delivering the opinion of the 
Court, says: 

“The Act of Congress does not require the appeal to be 
made in open Court, or to be in writing, or entered on the 
minutes of the Court, or to be recorded. It is often made 
before a judge in vacation, when it cannot be recorded in 
the order book as a part of the proceedings of the Court. 
And the law makes no difference as to the form in which it 
is made, whether it be taken in Court or out of Court before 
a judge. In either case it may be made orally or in writing, 
and the only difference is, that this Court has decided that 
where the appeal is made in open Court, during the term at 
which the decree is passed, no citation is necessary to the 
adverse party. We think it evident, therefore, that the 
want of record evidence in the Circuit Court that the ap- 
peal was prayed would be no ground of dismissal.” , 


3 
IV. 


The acceptance of the security, fullowed by the signing of 
the citation, is, in legal effect, the allowance of an appeal. 
Sage vs. Central R. R. Co., 96 U. S., 712. 
National Bank vs. Omaha, 96 U. S., 737. 
Draper vs. Davis, 102 U. S., 370. 
Brandies vs. Cochrane, 105 U.S8., 262. 


Mr. Chief Justice Wuite, in delivering the opinion of the 
Court in Sage vs. R. R. Co., says: 

‘The statute makes no provision in terms for the form 
of the allowance of an appeal, (R. S., see. 692;) but as 
there can be no appeal without the taking of security, the 
acceptance of the security, if folloved when necessary by 
the signing of a citation, is, in legal effect, the allowance of 
an appeal.’’ 

Again, he uses the following language, in delivering the 
opinion of the Court in the case of Brandies vs, Cochrane: 

“The Circuit Judge, by taking the security and signing 
the citation, allowed an appeal. No formal order of allowance 
was necessary.” 

The case of Brandies vs. Cochrane is identical in principle 
and fact with the present case, and a similar motion to dis- 
miss was denied. 

The points and authorities cited by counsel for appellee 
in support of the motion to dismiss are correct, were it a 
fact that appellant was depending on the first appeal allowed 
in the decree. That is not the case. But he took this sec- 
ond appeal by applying to the Court a year afterward, and 
getting bond approved and citation issued. The citation 
wis served and transcript filed four months before the term 
of the Appellate Court next after the second appeal was al- 
lowed. 

This second appeal is regular in every particular, and the 
motion to dismiss should not be sustained. 

Respectfully submitted, 
CuHarRLes C. LANCASTER, 
Counsel for Appellant. 
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In—w THE 


Supreme Court of the Wnited States. 


OUTOBER TERM, 1888. 


James Remp STEWART No. 287. Appeal from the Cireunit 
DR. . Court of the United States. West- 
Brancu T. Masrersox. | ern District of Texas. In Equity. 


BRINRKEF OF APPELLANT. 


STATEMENT OF THE C'ASE. 


The appellant, James Reid Stewart, in his amended Dill of 
complaint for discovery a xd relief, claimed title to 4.605 
acres of land in Texas, derived through a chain of title based 
in part upon a certain McMullen grant, setting forth a good 
and sutticient title to the land in appellant. The appellee, 
Branch T. Masterson, demurred to said amended bill, on the 
ground “that complainant’s pretended title to the land sued 
for is based on the so-called MeMullen grant, which the 
Supreme Court of Texas, in the case of McMullen we. Hodge, 
in Dth Texas Reports, and in the case of Howard ws. McKenzie, 
in 54 Texas Reports, declared to be void and the land within 
the so-called McMullen grant to be vaeant public dom: ain, 
and said decision of McMullen vs. Hodge was rendered long 


prior to the alleged purchase by complainant, and said 
MeMullen, against whom it was rendered, is a remote vendor 
(R., p. 37.) Issue was joined on this 


of complainant.” 
demurrer. and the same was sustained by the United States 


Circuit Court, and the bill ordered to be dismissed. (It., p. 39.) 


The claimant prosecuted this appeal 


- 


ne . re 
lntisaitnaibits anigldvceatchcua: ciecke en tert en te Leen 
a ae By a a? - Ae eas oe re a 


nr be ET Ye TN oe eman Lame 


a eae a ea eee ny Meera T — 
- . Te oginecroaniahicacia teen eb ninipats ee I a ne enn ay ae See om 


coemers 
ne obeeinees 


——— 
a et 5 


PAs vale te pene 
eer oe 


oA Ae enn NPR RNAS heen. dhegeacanetee anette ee 
ex SRE NS 2 re Cea oy . Sea Ree SRE Sage 9 sie 
sate + 


Sn a a TREES CT ip a 


SPECIFICATION OF ERRORS. 


Ist. It is contended on the part of the appellant that no- 
where, either in the original bill or in the amended bill, is it 
admitted in the least degree that the MeMullen title which 
he is litigating in this case is the same identical MeMullen 
title which has been at various times litigated in the courts of 


Texas. 


2d. The Cireuit Court of the United States had no authority 
to take judicial knowledge as to the identity of a grant in 
litigation before it with another grant referred to in the State 
reports when this identity is not admitted in the bill itself. 


3d. The Cireuit Court could only know this by evidence 
properly offered and admitted after due allegations ina proper 
answer. 


Pornts oF Law. 


- A demurrer can only be for objections apparent on the face 
of the bill itself, either from the matter inserted or omitted 
therein or from defects in the frame or form thereof. It ean- 
not, therefore, state what does not appear on the fuce of the 
billy otherwise it would bea speaking demurrer—that is, a 
demurrer where @ new fact is introduced to support it. 

Story’s Eq. Pl., sections 447, 448. 

Mitford & Tyler’s Pl. and Pr., pp. 204, 310, 434. 


[f the objection does not appear on the face of the bill or 
when it arises from matter dehors the bill, it may be taken 
by way of plea, or by way of answer. 

Story’s eq. Pl., seetions 503, 647. 
Mitford & Tyler’s Pl. and Pr., p. 311. 


The identity of the MeMullen grant by the defendant must 
be an inference of facet, and not an inference of law; and the 
demurrer must be overruled, because the defendant has no 
right to avail himself by demurrer of an inference of fact npon 
matter on which a jury in a court of law would collect matter, 

e 


3 


of fact to decide their verdict, if submitted to them, or the 
court would proceed in the same manner in equity. 
. Mitford’s & Tyler’s Pl. and Pr., 307. 
L Daniell’s Chan. Pl. and Pr., 545, 560. 


lf the plaintiff shows a complete title, although a litigated 
one, or one that may be litigated, it will be sufficient to sustain 
the bill. If a doubtful title only is shown, it will be sufficient 
to support the bill. 
Story’s Eq. Pl., sections 318, 511, 512. 
Mitford & Tyler’s Pl: and Pr., p. 250. 
L Daniell’s Chan. Pl. and Pr., 542. 


¢ 


If any part of the bill is good, and entitles the complainant 
either to relief or discovery, a demurrer to the whole bill ean- 
not be sustained. It is an established and universal rule of 
pleading in chancery that a defendant may meet a complain- 
ant’s bill by several modes of defense. Ile may demur, 
answer, and plead to different parts of a bill, so that if a bill 
for discovery and relief contains proper matter for the one 
and not for the other, the defendant should answer the proper 
and demur to the improper matter. But if he demurs to 
the whole bill, the demurrer must be overruled. 

Livingston vs. Story, 9 Pet., 658. 


ARGUMENT. 


It is clearly shown that the defendant’s demurrer sets 
up new matter not apparent on the face of the bill, for the 
bill makes no reference to a McMullen grant decided by the 
Texas courts; and the fact is, the Texas decisions quoted in 
the defendant’s demurrer affect in nowise the complainant’s 
title. Whether this be so or not, it is purely a question of 
fact. By quoting the Texas decisions the defendant has con- 
verted his demurrer into a brief of argument, which is not 
permitted in pleading. . 

The demurrer should be overruled. 

CHARLES C. LANCASTER, 
Counsel : for A ppel lant. 
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In Supreme Court af te United States, 


OCTOBER TERM, 1887. 


JAMES REID STEWART, Appettant, 
vs. 


BRANCH T. MASTERSON, Apperture. 


— a mere re 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF TEXAS. 


MOTION AND BRIEF OF APPELLEE. | 


S. S. HENKLE, 
Counsel for Appellee. 
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No. 57 


SUprelne vOurt Of rt United States. 


OCTOBER TERM, 1887. 


JAMES REID STEWART, Appe ant, 
VS. 


BRANCH T. MASTERSON. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF TEXAS. 


EXTRACT FROM TRANSCRIPT OF RECORD. 


DECREE. 

At a regular term of the Circuit Court of the United 

States for the Western District of Texas, in the fifth cir- 

cuit, held at the court house of said court in the city of 

San Antonio, on the 7th day of October, in the year of our 
Lord one thousand eight bundred and eighty-four, 


JAMES REID STEWART 
VS. 
BRANCH T. MASTERSON er at. 
No. 20. In CHANCERY. 


This cause having come on to be heard upon the bill of 
complaint and amended bill herein, and the demurrer 
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thereto of the defendant, Branch T. Masterson; and the 
argument of counsel thereupon being heard, it is the opinion 
of the court that the defendant’s said demurrer is well 
taken and that the same should be sustained, unless the 
complainant should desire to retain that part of his said bill 
in which he seeks to recover compensation for improve- 
ments and amend the same as to that part, the allegatious 
in the present bill being insufficient to maintain complain- 
ant’s claim for improvements; and the complainant having 
declined to make such amendment and retain that part of 
his said bill, therefore, upon consideration thereof, it 1s or- 
dered, adjudged and decreed, and the court doth hereby 
order, adjudge and decree, that the aforesaid demurrer of 
the said defendant Masterson, be and the same is_ hereby 
sustained, and that the complainant’s bill of complaint as 
against the said Masterson be and the same is hereby dis- 
missed, with costs to the said defendant to be taxed. 

Whereupon the complainant in open court makes appli. 
cation for appeal to the Supreme Court, which application 
is hereby granted. 


JAMES REID STEWART, Appr rant, 
AGAINST 


BRANCH T. MASTERSON anp JAMES L. TAIT, 


APPELLEES AND RESPONDENTS. 
No. 20. APppgEeaAL Bonn. 


Know all men by these presents that we, James Reid 
Stewart, of Glasgow, Scotland, as principal and appellant 
in above styled suit, and John Withers, of the county of 
Bexar, State of Texas, and John Buchanan, of the county 
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of Karnes, State of Texas, as sureties, are held and firmly 
bound unto Branch T. Masterson, of the county of Galves- 
ton and State of Texas, and James L. Tait, of Bexar 
county, said State, in the sum of two hundred dollars, to 
be paid to the said Branch T. Masterson and James L. Tait, 
their executors and administrators, to which payment well 
and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, execu- 
tors and administrators firmly by these presents. 

Sealed with our seals, dated this 10th day of October, 
1885. 

Whereas the above named James Reid Stewart has ap- 
pealed to the Supreme Court of the United States to re 
verse the decree rendered in the above entitled suit of the 
Circuit Court of the United States for the Western District 
of the State of Texas, sitting at San Antonio, in said State; 

Now, therefore, the condition of this obligation is such 
that if the above named James Reid Stewart, appellant, 
shall prosecute his said appeal to effect and answer all costs, 
if he shall fail to make his plea good, then this obligation 
shall be void, otherwise to remain in full force and virtue. 


(Signed ) JAMES REID STEWART, 
By James Duryee Stevenson, his Attorney, and of Counsel for Appellant. 
(Signed) JNO. WITHERS. 
(Signed) JOHN BUCHANAN. 
Sealed and delivered in presence of witness. 
(Signed ) WM. MARTIN. 


Approved: E. B. TURNER, U.S. Judge. 
Endorsed: Filed Oct. 10, 1885. 
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Supreme Court oF THE Unirep Starts. | 
JaMES Reip Stewart, APPELLANT, | 
| 


Vs. >  CrraTIon. 
Brancu T. Masterson anp James L. | 
Tart, APPELLEES. 


By the Honorable E. B. Turner, holding the Circuit 
Court of the United States for the Western District of the 
State of Texas. 

70 Branch i. Masterson . 

Whereas James Reid Stewart has lately appealed to the 
Supreme Court of the United States from a decree lately 
rendered in the Circuit Court of the United States for the 
Western District of Texas, made in favor of you, Branch 
T. Masterson, and has filed the security as required by law; 
You are therefore hereby cited to appear before the said 
Supreme Court, at the city of Washington, on the 13th 
day of October next, being the second Monday of October, 
A. D. 1886, todo and to receive what may appertain to 
parties to be done in the premises. 

Given under my hand at the city of San Antonio, in the 
Western District of Texas, in the fifth circuit, this 2d day 
of November, in the year of our Lord one thousand eight 
hundred and eighty-five. 

oe E. B TURNER, U.S. Judge. 

Attest: W. C. Rosarps, Clerk. [Seal. | 

Marshal’s Return: Came to hand on the 2d day of No- 
vember, A. D. 1885, and executed on the 17th day of Feb- 
ruary, A. D. 1886, by delivering to Branch T. Masterson, 
in person, a true and correct copy of this citation. 

Ss. D. JACKMAN, U.S. Marshal, 
By D. West, Deputy. 

Endorsed: No. Supreme Court United States. James 
Reid Stewart vs. Branch T. Masterson et al. Citation. J. 
D. Stevenson, T. J. Devine and J.S. Carr, Solicitors for 
appellant. 


Supreme Court of the United States 


JAMES REID STEWART, Appet.rant, 


VS. 


BRANCH T. MASTERSON, AppeE.tee. 


OCTOBER TERM, 1887. 
No. 571. 


MOTION TO DISMISS APPEAL. 


| The appellee moves to dismiss the appeal in the above 
] cause for want of jurisdiction. 

The facts, as shown by the accompanying extracts from 
the record, upon which the motion is based, are the fol- 
lowing: 


) The final decree of the Circuit Court dismissing the bill 
if was entered on the 7th day of ay 


An appeal was prayed and allowed at the foot of the 
decree on the same day. 

The appeal bond was executed, approved and filed Octo- 
ber 10, 1885. 

The citation was issued November 2, 1885, notifying the 
appellee to appear in the Supreme Court of the United 
States on the second Monday of October, 1886. It was 
served on the 17th day of February, 1886. (See return of 
Marshal.) 
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The transcript was filed in the clerk’s office of this court 
June 11, 1886 
There was no subsequent allowance of appeal. 


S.S. HENKLE, 


Counsel for Appellee. 


BRIEF, 


The decree and allowance of appeal having been entered 
on the 7th of. | , 1884, the appeal was to the 
October term of this court, 188 . 

This court has many times decided that the appeal is to 
the next term after the allowance of the appeal. 

If the appeal is not docketed at the first term of this 
court after itis taken, it becomes void. 

True, a second appeal may be taken and allowed after 
the first has expired, which, in its turn, will expire if not 
docketed at the first term thereafter. 

A citation issued and served after the expiration of the 
appeal is of no avail. 

More than two years having elapsed since the decree 
was rendered, no new appeal can now be taken. 

By reason of the failure of the appellant to docket his 
appeal in time, the court has no jurisdiction to entertain it. 

The foregoing propositions will be found to be fully 
sustained by the following cases, which I have selected 
from the many decided by this court: 7 

Castro vs. The United States, 3 Wall. 46. The decree 
was entered Nov. 23, 1859. On the 24th of January, 1860, 
an appeal was granted on the motion of the United States. 
This appeal seems to have been dismissed. On the 11th 
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of November, 1864, an appeal was allowed on the motion 
of the claimant, the then United States District Attorney 
being present in court. No citation was issued upon this 
appeal returnable to the next term of the court, nor was 
the record filed and the cause docketed during that term. 
On the 29th of May, 1865, however, a citation was issued 
returnable to the present term, and the service of the cita- 
tion was acknowledged by the present District Attorney. 
The writ was returned and the record filed at the present 
term. The appeal was dismissed on motion. 

Said the Chief Justice (p. 49): “The acts of Congress 
providing for and regulating appeals have been often under 
the consideration of this court, and it may now be re- 
garded as settled that in the cases where appeals are 
allowed by the judiciary act of 1789, and the additional 
act of 1803, the writ of error, or the allowance of appeal, 
together with a copy of the record and the citation, when 
a citation is required, must be returned to the next term of 
this court after the writ is sued out or the appeal allowed, 
otherwise the writ of error, or the appeal, as the case may 
be, will become void, and the party desiring to invoke the 
appellate jurisdiction will be obliged to resort to a new 
writ or a new appeal.” “In the case now before us the rule 
just noticed was not followed. The appeal was allowed on 
the 11th of November, 1864, and the allowance, with a 
citation to the adverse party, duly served with a copy of 
the record, should have been sent here at the next term. 
This was not done, and the appeal therefore became void. 
The citation subsequently issued was consequently without 
avail, fur there was no subsisting appeal.” 

See also U.S. vs. Gomez, ibid at 73. 


In Villabolos vs. U. S., 6 How., at p.90, the court says: 
“It follows that where a citation is required in a case of 
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appeal, it must, as in the writ of error, be issued and 
served on the opposite party before the terin of the appel- 
late court next after the appeal is entered.” (Yeaton vs. 
Lenox, 7 Pet., 220.) 


In Yeaton vs. Lenox, cited above, the facts are similar to 


those in the case at bar, and the appeal was dismissed. 


United States vs. Curry, 6 How., 106, where the facts 
were similar to this case, the court, on p, 112, says: “In 
the case before us the appeal was filed in the clerk’s office 
November 5, 1846. The next succeeding term of this 
court commenced on the 7th of December in the same year. 
But there was no citation to the adverse party at that time, 
and consequently the case was not removed to this court 
upon that appeal. The citation, which issued on the 27th 
of August, 1847, would not bring up an appeal returnable 


to December term, 1846.” 


In Edmonson vs. Bloomshire, 7 Wall., 306, Mr. Justice 
Miller says: “The doctrine is placed distinctly on the 
ground that this court has no jurisdiction of the case unless 
the transcript be filed during the term next succeeding the 
allowance of the appeal ;” “that the writ of error, like all 
other common law writs, becomes functus officio unless 
some return be made to it during the term to which it is 
returnable. These principles have received the unanimous 
approval of this court, and have been acted upon in a large 
number of cases not reported, besides several reported cases 
not here mentioned, and the court has never hesitated to 
act on this rule whenever it has appeared from the record 
that the case came within it, although no motion to dismiss 
was made by either party. In fact, treating it as a matter 
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involving the jurisdiction of the court, we cannot do other- 
wise.” 
Grigsby vs. Purcell, 99 U.S., 505, 506, and cases cited. 
Hewitt vs. Filbert, 116 U. S.. 142. 
S. 8S. HENKLE, 


Counsel for Appellee, 


10 James Reid Stewart or his Counsel: 

Take notice that I will present to the Supreme Court of 
the United States on the first Monday of January, 1888, 
present term thereof, at 12 o’clock M., or so soon thereafter 
as counsel can be heard, the foregoing motion and brief. 

S.S. HENKEL. 
Counsel for Appellee. 
August 15, 13887. 


Aaa ~tt aatipaaianliaaaaataties 


JAMES REED STEWART, 


. Appellant, 
vs. 

BRANCH T. MASTERSON, 

Appellee. 


OCTOBER TERM, 1888. 


No. 287. 


BRIEF OF S. S. HENKLE FOR APPELLEES. 


MILANS, LAW PRINTER, 819 TTH STREET, WN. Ww. 
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IN THE 


Supreme four of the {i nited States. 


JAMES REED STEWART, . 
j 
Appettant. ) 


f) Ss * 


a No. 287. 
Brancu T. MASTERSON, f 
J. L.. TAIT AND Talt, 

A ppellees. 


HISTORY OF THE CASE. 


The question of the validity of what is termed in 
the original bill, the MeMullin Grant, or grant to the 
Indians of the Mission of San Jose, was before the Snu- 
preme Court of Texas, in the case of McMullin os. 
Hodye, et als., in 1849, 5th Texas Reports, page 35, 
and it was there decided : 

First. That the plaintiff failed to show title in 
himself from the indians. 

Second. That the so-called grant constituted these 
indians only tenants at will, and did not pass title. 

Third. That the indians were prohibited on the 
face of the instrument from alienating. 

Fourth. That upon extinguishment of the Mission 
the land became a part of the public domain. 

It is alleged in the original bill that MeMullin con- 
veyed his title to Bainbridge D. Howard, who in 1851, 
filed a bill in the U. S. Court against Herndon & 
Maverick, who had located and obtained patents on 
part of the land within what was supposed to be part 
of this Eleven League Tract, that according to the 
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boundaries claimed, embraced over 2U leayues. De- 
fendants, Herndon & Maverick having failed to con- 
form to rules of practice in equity, complainant ob- 
tained a decreee, pro confesso, against them that was 
afterwards made final, directing them to cancel their 
patents and float their land certificates from that land, 
which was done, and the certificates floated and loca- 
ted elsewhere. Many other parties who held patents 
in the dispuied territory were not parties to that suit, 
and their patents are, and have always been, recog- 
nized as valid. 

Herndon was adjudged a bankrupt after the final 
decree against him, and Branch 'T. Masterson was ap- 
pointed assignee, in bankruptcy of his estate and as 
assignee, prosecuted an appeal to the Supreme Court 
of the United States, and while the case was pending 
there the court having charge of the bankrupt estate, 
ordered the assignee to sell the right, title and 
interest of the bankrupt as it stood, which was 
done; and the purchaser at the bankrupt sale, and 
the complainants having adjusted matters between 
themselves, and the estate in bankruptcy being 
no longer interested, the appeal was dismissed as 
to the Herndon Estate, leaving Maverick as ap- 
pellant The court then held that the only ques- 
tion for consideration was whether the allevations of 
the original and supplemental bills were sufficient 
to support the decree entered upon default against 
defendant. The merit or validity of the title was not 
passed upon, only a question of pleading—whether 
the allegations supported the decree. The case being 
affirmed, Maverick floated his land certificates and 
sancelled his patents, and located his land certificates 
on other public lands and obtained patents thereon. 
The suit was not to recover from Maverick the title 
that the State granted him by his certificates and pat- 
ent, but to require him to remove his certifiicate and - 
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patent and vet his land elsewhere. The Howard heirs 
filed suit in the State Court to establish their elaim 
toa part of the land not ineluded in Jands held by 
Herndon & Maverick, on which, without authority of 
the owner, they had entered a cancellation of the lo- 
cation; the case went to the Supreme Court of Texas, 
and is reported in 54th Texas, page 186. Howard ps. 
MeKenzie. 

The Supreme Court there reatirmed their decision 
in the case of McMullen os. Hodge, 5th Texas, and 
held that, only parties to the decree and those eclaim- 
ing under them were bound by the decree, and that 
the question of validity of the MeMullin claim of a 
vrant was not passed on by the Supreme Court of the 
United States in 18th Wallace 99—the court in that 
case having expressly limited the decision to a ques- 
tion of pleading. The titles were not before it. The 
State Supreme Court thus reaffirmed the decision that 
this was public domain. 

Branch T. Masterson was the owner of land certifi- 
cates entitling him to select any part of publie do- 
main to satisfy the certificates, and he located the 
land in controversy inthis suit. The surveyor of the 
county surveyed the land, returned the field notes to 
the General Land Odfice at Austin, Texas. Howard’s 
heirs, Ly their attorney, Hon. Win. Alexander, opposed 
the issuance of patents; the question of the right 
to patents was argued and briefed, and the opinion of 
the Attorney-General of the State taken by the Coim- 
missioner of the General Land Office. He held that 
the land was public domain, and that the title had 
never passed to the Indians of the Mission of San Jose; 
that it was no longer an open question in this State, 
and that patents should issue. The patents were 
thereupon issued by the Commissioner of the General 
Land Office. and signed by the Governor of the State. 
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Howard’s heirs then filed a bill in Equity in the U.S. 
Circuit Court in San Antonio, Texas, seeking to have 
these patents cancelled as being in conflict with their 
grant. Masterson demurred to the bill, and the cause 
was dismissed. 

Thereafter the bill was filed in this case, and came 
on for hearing on demurrer. ‘The demurrer was sus- 
tained, with leave toamend. (Rec., 24 and 25). The 
purpose of the amendment being to allow complain- 
ants to set upa claim for valuable improvements. 


The complainants amended, but asserted their title 
to the land and refused (though leave was tendered 
by the Judge without request) to amend and claim 
improvements. (Rec., 26, ef seq.) 


Is this an appealable decree. 


The question that is first presented is, whether this 
is a final decree froin which an appeal can be taken? 
If James L. Tait and wife Tait were proper 
parties to be joined in the bill, then no order, or de- 
cree disposing of the case as to them having been en- 
tered, the case being still pending as to them could an 
appeal be prosecuted from the order sustaining the 
demurrer and dismissing the billas to one defendant ? 
If the appeal could be taken because the claim of 
complainant against James L. Tait and wife was en- 
tirely distinct from that against defendant, Masterson, 
it would follow that the bill was multifarious and the 
demurrer was properly sustained on that ground. 

The original bill connects complainant’s claim of 
title with that decided upon in McMullen os. Hodge, 
5th Texas, and with Ch. No. 10, the record of which 
also discloses that the complainant’s claim is the same 
that was adjudicated in MeMullen.os. Hodge. So the 
bill taken in connection with the cases referred to in 


the bill shows afltirmatively that complainant has no 
title. The original and amended bills must be taken 
together as one instrument. 

Daniel Ch. 5th Ed., 402. 

Hurd vs. Everett, 1 Paige, 124. 

Walsh os. Smith, 3 Blank., at 20. 

Longworth os. Taylor, 1 MelL., 514. 


The decisions of State Courts are coutrolling as to 


local la iD, 


The Supreine Court of the United States in the case 
of Christy os. Pridgeon, 4 Wall., 203, says: 


“The decision of the highest court of a State must 
according to established principles of this Court, 
be accepted as the true interpretation so far as it ap- 
plies to titles to land in that State, whatever may he 
our opinion of its original soundness.” 


In that case, the Supreme Court of Texas had con- 
strued a law exactly contrary to the construction of 
the same law by the Supreme Court of California, and 
both cases.were before the Supreme Court of the 
United States. They decided the California case ac- 
cording to the California decision, and the Texas case 
according to the decision in Texas, adopting the lan- 
guaye used in League os. Egery, 24 How., 266, that the 
Supreme Court of the United States recognize the de- 
cision of the Supreme Court of a State as having a 
binding force almost equivalent to positive law. 

In Green vs. Neal, 6th Peters, 291, the rule is thus 
stated, the Federal Court when sitting within a State 
is a Court of that State, being so constituted by the 
Constitution and Laws of the Union. 

In Slaughter os. Glenn, 98 U.S., 242, the court says 
the controversy between the parties is to be decided 
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according to the jurisprudence of Texas. We must ad- 
minister the law of the case in all respects as if we 
were a court sitting there and reviewing the decree of 
an inferior court in that locality. (See also Peeler 
Treatise of Law and Equity as distinguished and en- 
forced in courts of the United States, page 200.) 


The Texas Courts have declared Complainant's 
title void. 


Applying the well settled rule above stated, the Su- 
preme Court of Texas not only has passed upon the 
question, but has declared this identical claim of grant 
to be void in cases where the complainant’s vendor 
was a party. The complainant in this case, holding 
under, and in privity with Howard’s heirs and Me- 
Mullin, who were before the court as parties in Me- 
Mullin os. Hodge, 5th Texas, and Howard vs. McKenzie, 
54th Texas, and the bill in this case referring to the 
decision in 5th Texas, and Ch. No. 10 as the founda- 
tion of: their right; they in effect set up a void claim 
of title as the basis of their claim, and the Circuit 
Court rightly sustained the demurrer, if there had been 
no other ground than this for its ruling. It is sought 
to avoid the force of this by claiming that the land in 
controversy was not subject to location because of the 
proviso to Sec. 2, Art. XIV. of the Constitution of 
Texas, which proviso is as follows: 


“ Provided that all genuine land certificates hereto- 
fore or hereafter issued, shall be located, surveyed and 
patented only upon vacant unappropriated public do- 
main, and not upon any land (¢it/ed or equitably owned 
under color of title from the sovereignty of the State, 
etc.” 


The Complainant must recover upon the strength 
of his title. 


It is a well settled rule under numerous decisions in 
this State, that a plaintiff must recover, if at all, upon 
the strength of his ow title, and not upon the weak- 
ness of the defendant’: title. 

The State of Texas is not contesting the validity of 
the patents, nor seekiny their cancellation, and com- 
plainant cannot contes! it, unless he can show title in 
himself. If he has no citle he cannot be heard to dis- 
pute the patents, as he is not injured by the Act of the 
State in granting them; but suppose he could raise this 
question: Long prior to the adoption of this Constitu- 
tion, the Supreme Court in MeMullin os. Hodge, 5th 
Texas, had decided that this instrument relied on as 
title was not a title, buta tenancy at will that had 
expired, and that this i:nd was publie domain subject 
to location. In Howard os. MeKenzie, 54th Texas, that 
decision was reatirmed after this Constitution was 
adopted. The status of this land was fixed as public 
domain, and not land ¢itied or equitably owned under 
color of title from the sovereignty of the State. If 
there had been no decisions on the subject, the result 
would be the same. ‘The terms “ ¢itled” or equitable 
owned under color of tit/e from the sovereiguty of the 
State would be construed with reference to the statutes 
and decision of the State. 

Art. 3192 Revised Statutes defines “ 7it/e” to inean a 
regular chain of transfer from or under the Sover- 
eiguty of the soz/, and color of title means a consecu- 
tive chain of such transfer down tosuch person in pos- 
session without being regular, asif one or more of the 
muniments be not registered, or not duly registered. 
The Supreme Court prior to the adoption of the Con- 
stitution had decided tiiat a void grant is not title or 
color of title. Smith . Power, 23d Tex., 29; Marsh 
ns. Weir, 21st Tex., 97, ‘itle that is good against the 
Government is necessary. After the adoption of the 
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Constitution the Supreme Court construes this section 
as follows, viz: In Atkinson os. Ward, 61 Texas, 388, 


the court says: 


“The Constitution meant to protect against location 
and survey ¢/t/es which are colorably valid grants or 
titles from the State, but not toshield those whoclaim 
title under such facts as the State denounces as suff- 
cient to vacate a previous appropriation of vacant 
public domain, and to annul whatever right may have 
been antecedently acquired.” 


That case also decides that a patent carries with it 
a prima facie right to the land, and in order to rebut 
that, a contestant must show a clear prior or superior 
right. 

In Hanvick os. Dodd, 62 Texas, this clause of the 
Constitution is again construed, and it is there held 
that the rule can only be invoked in favor of those who 
have either a legal or equitable title or claim. Parties 
claiming under a forged title from the Government 
were not within the meaning of the Constitution, 
though the supposed grant had been plotted on the 
maps of the county and General Land Office, and they 
hold that the latter part of the section as to the effect 
of possession is not title, but only notice of title, if 
it exists. 


The Complainants title is void. 


The complainant’s claim is thus declared void in 
every way that is possible, and the chain of title being 
set out in the bill, and the fact being also set up that 
defendant holds under a patent, he affirmatively shows 
title in defendant, and therefore the bill was subject 
to demurrer, and the demurrer properly sustained. 


The bill is multifarious. 


<P ne ten womens 
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If the complainant liad presented in his pleadings 
an apparently yood title, still the demurrer would nee- 
essarily be sustained. 

Ist. Because the bill was multifarious. 

2d. There was a misjoinder of parties. 

od. Complainant had a full, adequate, and complete 
remedy at law, and alleged no facts that could give 
the court sitting equity jurisdiction of the subject 
matter. 

The bill was multifarious in that it sought to es- 
tablish rights and an equitable lien on land bought by 
Tait and wife, and to have an accounting and settling 
between Tait and complainant of partnership matters 
in Which Masterson was in no manner interested, and 
concerning which he neither sought or claimed any re- 
lief as to Masterson, and in the same suit to remove 
the cloud from his title to other land, and have Mas- 
terson’s patents cancelled, while there is no claim or 
allegation that Tait or wife are in any manner inter- 
ested in the patents; but the bill, on the contrary, 
shows that he had nointerest. See Walker rs. Powers, 
104 U. S., 250 and 251. Bouvier “title multifarious 


and misjoinder.” 
The Complainail had a remedy at lar. 


If the complainant had auy claim at all according 
to his allegations, he had a plain, aGequate, aud com- 
plete remedy at law. Every muniment of title from 
the Indians to him is alleged to be a conveyance in 
fee and a legal title. The defendant, Masterson, is al- 
leged to have trespassed upon him and to be in pos- 
session holding adversely. The action of trespass 
undcr the State Statutes, Arts. 4784, ef seq., provide the 
legal remedy for that State of facts, and an action of 
ejectment and for mesne profits would lie: 
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“A party asserting a legal title to property not in 
his possession, asking for account for rents and profits, 
cannot proceed by bill. He has an adequate remedy 
by ejectment and trespass for mesne profits.” 

Hillian os. Ebbinghaus, 110 U.S., 572. 

Ellis os. Davis, 109 U.5S., 495. 

106 U.S... 678. 

6 Wall., 136. 

N. Y. Co. os. Memphis Note Co., 107 U.S., 214. 
Cannot be sustained as a Bill of Discovery. 


It cannot be sustained as a bill of discovery, for it 
waives expressly answer under oath, except as to cer- 
tain interrogatories specified, and they only relate to 
notice of the existence of the claim of title, while 
the allegations show that the records of the case gave 
notice to Masterson. Want of notice of a good title 
was not claimed, but notice of the claim of title, as it 
was with its invalidity, was not disputed. The ques- 
tion of notice was not the issue. The issue was the 
validity of the grant claimed. A bill for discovery 
must contain the averment that the complainant is 
unable to prove the fact sought from the conscience of 
the defendant by other testimony. Brown os. Swan, 
10 Peters, 500. 

The express waiver of sworn answer disposes of 
that. 


Not a bill to remove a cloud. 


This could not be a bill to remove a cloud from a 
title for those only who have a clear legal and equita- 
ble title to land connected with possession have any 
right to ask a court of equity to give them peace, or 
dissipate a cloud on their title. 


Ortow os. Smith, 18 How., 265. 

United States os. Wilson, 118 U.S., at 89. 
Fussell os. Gregg, 113 U.S., at 555. 

Hipp vs. Habin, 19 How., at 277. 
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In this ease complainant alleges that Masterson is 
in possession, holding under a patent issued by the 
State to him. 


Cannot be sustained on the ground of fraud. 


The allegations of fraud are not sufticient to show 
any ground fora suit in equity, for the bill alleges 
that the certificates located by Masterson were issued 
by the State, the surveys made by the publie sur- 
veyor, the patents issued by the commissioner of the 
General Land Office, and signed by the Governor of 
the State. No frand is alleged on the part of any of these 
officers, nor that patents were obtained in any manner 
misleading the State officers. As faras fraud is alleved;, 
it is distinctly confined to dealing with Taitas to pos- 
session. Tait could neither grant or withhold a sur- 
vey or patent, nor is it alleged that he could. As the 
title to the land depends on the validity of the patent, 
and that clearly conferred title, unless the land was 
appropriated by a valid grant, or title, it follows that 
if the patents were valid the patentee was lawfully en- 
titled to possession, and it could not be fraudulent to 
obtain possession. In disenssing what is necessary in 
order to give a Court of Equity jurisdiction, the Su- 
preme Court of the U.S. in Ambler os. Choteau, 107, 
U.S., 590 and 4591, says: 

“The allegations of fraud in their general terms are 
as broad as language can make them, specifically they 
are confined by other allegations in the bill. * * * 
The words fraua and conspiracy alone, no matter how 
often repeated in pleading, cannot wake a case for the 
interference of a Court of Equity. Until connected 
with some specific acts for which one person is in law 
responsible to another they have no more effect than 
other words of unpleasant signification ; while in this 
case the words are used often, the facts to which they 
are applied are not such as to make the defendant 
auswerable to the compininant.” 


“I 
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Apply the principle as announced in that case to 
this. 

The allegations show aflirmatively that defendant is 
holding under a patent issued to him by the State. 
That prima facie gave him title to the land,and if he 
had title it could not be a fraud to go into possession 
for title gave him aright to possession. If the com- 
plainant, in fact, held a valid title under a prior valid 
grant, then,as before shown, he hada complete remedy 
at law, and if he had no title it was nota fraud for the 
owner of the patent to go into possession. 

S. S. HENKLE, 
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JAMES REID STEWART VS. BRANCH T. MASTERSON. is 
1 Caption. 


Be it remembered that at the regular October term, A. D. 1884, 
the following proceedings were had in the circuit court of the United 
States for the western district of ‘Texas, sitting at San Antonio, 
Texas, in said district, in the case of James Reid Stewart, complain- 
ant, against Branch T. Masterson ef al., No. 20 on the chancery 
docket of said court, viz: 


2 Filing of Original Bill by Complainant. 


From the minutes of the rule book of the chancery court of the 
United States for the western district of Texas, at San Antonio, 
page 24. 


* * * * * * * 


JAMES REID STEWART 
vs. No. 20. 


BrancH T. MASTERSON. 
Sept. 8ru, 1883. 


On this day came the complainant, by his solicitors, James Duryee 
Stevenson, Esqr., Joseph. S. Carr, Esqr., and Thomas J. Devine, Esqr., 
and filed his original bill of complaint and praved for subpeenas for 
defendants herein, which were issued accordingly. 


Attest: W. C. ROBARDS, Clerk. 
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SS Original Bill. Filed Sept. 8th, 1883. 
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United States Circuit Court for the Western District of Texas, at 
San Antonia. 


Repl RS Yer 


JAMES Reip Stewart, Complainant, 


against |, 
Tait, his Wife, and Brancu T. gs No. 20. 


TERSON, Defendants. 


JAMES L,. T alt, 


SRR AEE PANE 11:2 PME TIS I ED MERAH ANE Sen, MIRE an nP5 
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Bill in equity. 


To the judges of the circuit court of the United States for the west- 
ern district of Texas: 
James Reid Stewart, of Glasgow, Scotland, and a subject of the 
United Kingdom of Great Britain and Ireland, brings this bill 
against James L. Tait and Tait, his wife, of Bexar county, 
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Texas, and citizens of the State of Texas, and Branch T. Masterson, 
of the city of Galveston, county of Galveston, and a citizen of the 
State of Texas, and thereupon your orator complains and says that 
he is an alien to the United States of America, and that the defend- 
ants are all citizens of the State of Texas as aforesaid, and also of the 


said United States. 


And your orator further shows the court that he and the defend- 
ant, James L. Tait, at the city of Glasgow, Scotland, on the 

| 10th day of May, 1878, entered into an agreement 1n writing, 
a copy of which is hereto attached and marked Complain- 

ant’s Exhibit “A,” whereby it was agreed that the defendant, James 
L. Tait, should purchase for your orator 2,560 acres of land in the 
State of Texas, to be selected by the defendant, James L. Tait, on 
best terms and at a price not to exceed $2.88 per acre, the title thereto 
to be taken in the name of your orator and the same to be paid for 


by him. 


Your orator also agreed thereby to furnish money to fence the said 
land and build a dwelling-house and make other suitable improve- 
ments thereon and stock the same asa farm, and also to furnish 
said Tait one hundred and fifty pounds sterling, equal to $726, for 
the travelling expenses and living of himself and your orator’s son, 
John Reid Stewart, until they should become located upon said 
land, within three months from the date of said agreement, which 
said land so selected, together with the improvements thereon and 
stocked as aforesaid, should be worked and managed by the defend- 
ant, James L. Tait, for the period of five years from the date of the 
purchase of said land, to wit, the 22d day of June, 1878, the profits 
of the same to be equally divided between said James L. Tait and 
your orator’s said son, John Reid Stewart. 


Oo It was also agreed that the defendant, James L. Tait, 

should purchase 2,560 acres of land in said State on four 
years’ credit in his name and that of your orator’s said son, to be 
owned jointly by them, the same to be paid for out of the realized 
profits from your orator’s farm and the business of farming, the 
same as aforesaid, for a period of not exceeding five years, and that 
the money advanced by your orator under this agreement for the 
said stock, dwelling-house, fencing, and other improvements should 
bear interest at the rate of six per cent. per annum for the period 
of five years from the date of the advancement of the same, and 
that the portion thereof advanced for said stock should be repaid at 
the expiration of five years from the date of the purchase of said 
land by the said James L. Tait, he to also do his best as to super- 
vision and guidance of your orator’s said son, and to carry on the 
business of and manage your orator’s said farm and to be responsi- 
ble to him therefor; the amount to be advanced by your orator not 
to exceed the sum of three thousand two hundred and fifty pounds 


sterling, equal to $15,730.00. 


oe! 
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And your orator further shows to the court that in pursuance to 

said agreement and at the request of the said defendant, James L. 

Tait, and upon his representations in relation to the carrying 

6 out of said agreement that the same would be a profitable 

safe investment, your orator advanced and paid over to-the 

defendant, James L. Tait, the following amounts of money at the 
times stated opposite each item thereof, as follows, to wit: 


Amount sterling. Time. 
£ "ae Month. Year. 
WE oak es oe Gwt dacs wo oeeemn emda armen May 10th, 1878 
BE gta as inasiscia. sso guest acd nsiecheh tardolastaibdg aad cian ee aan June 4th, 1878 
Re SO Dicknw cednkie cba nn oe alee June 27th, 1878 
SPIE Ee 1 kn cna duns cans eiepne Sheer Chama July 23d, 1878 
MEE Oe Behbo eee eee ee October 17, 1878 
Bae i Bande 56 sd we woe ae wane . Feb’y 8th, 1879 
BP miei’? esokene wapntesemccetns Gopees aerate eee ee March 17th, 1879 
06 RB eees tern Sea ee July 16th, 1879 


Amounting in the whole to $22,054.84; and that the defendant, 
James L. Tait, in pursuance of said agreement, purchased for your 
orator and in his name a league and one labor of land, consisting of 
4,605. acres of land, situated, lying, and being in the county of Bexar 
and State of Texas as aforesaid, and known as the Gasper Flores 
survey No. 13, within the territory of the McMullen grant, herein- 
after mentioned, which said 4,605 acres of land is described as 
follows, to wit: Beginning at a stake set for the 8S. W. corner of sur- 
vey No. 12, on the east side of the Medina river, thence N. 4,360 
raras to the south line of survey number 65; thence wost 160 varas; 

thence north 5,308 varas to the northeast corner of this sur- 
7 vey No. 13; thence west 2,390 varas; thence south 10,918 

varas to the northeast bank of the Medina river for the south- 
west corner; thence down said river to the place of beginning; and 
that said James L. Tait, also in pursuance of said agreement, erected 
a dwelling-house, also outhouses, fences, and other improvemenis, 
upon said land, and purchased and placed upon said land a large 
stock of sheep; also some cattle, horses, mules, hogs, ambulances, 
wagons, and agricultural implements, to a large amount, as herein- 
after stated, and he, with his family, went into possession and vccu- 
pancy of the same under said agreement. 


And your orator further shows the court that the said defendant, 
James L. Tait, wholly disregarding said contract and his obligation 
thereunder, wickedly, designedly, knowingly, and falsely, with intent 
to cheat, wrong, and defraud your orator out of a large portion of 
said money by him advanced as aforesaid under said contract, made 
and returned to vour orator a false and fraudulent statement of the 
expenditure of said money under said contract, a copy of which is 
hereto attached and marked Complainant’s Exhibit “ B,” whereby, 
amongst other things, he falsely represented that he, the said James 
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L. Tait, had paid out for said land and as for the pur- 
chase price and expenses of the conveyance of thesame- $10,882 00 


For building house, garden fence, & outhouses_-----~- 2,484 25 
Furniture of suid bouse ..=...---- .......-.. 903 52 

8 Fences, stabling, gates, and lumber & posts for 3 
a iii ca cel wn ae pnpeiaicuaaee 3,663 26 
Stock, including horses, wagons, mules, sheep, &e.---- 3,038 28 
General expenses at ranch --.--- .--.-------------- 618 08 
NN IN on cic. ee hicks Ws eine ws ches nto we. tr ee mani 515 00 
a aitatccd/ iin de ects woh ceil nbibainah ee anaes 753 19 
Amounting in the whole to the sum of ---.--- $28,557 58 


While in truth and in fact the amount lawfully and actually paid 
out and expended under said contract were as follows, to wit: 


For purchase of said land and conveyance-- ---.---- $9,000 00 
Building honses, outhouses, garden fences ---------- 2,484 25 
Fencing, stabling, & gates & posts & lumber ---..---- 3,663 26 
Stock for farm._..------ isnsllen saldiesiie ta schiieelila naan waaioaieaiicte 3,009 28 
Expenses of himself and your orator’s son from Glas- 
TE SO CII iki ce wicicion itis maw ideidet wisiwmdtianmuliam 726 00 
Amounting in the whole to the sum of_-_----- $19,411 79 


Thattheitem in thesaid statement of $10,882.00 represented to have 
been paid for said land is false as aforesaid to the amount of $1,882.00, 
and the four items in said statement for furniture, $903.52, and 
$618.08 for general expenses of ranch, $515.00 for wages, and $753.19 
for provisions, were not chargeable to the plaintiff under said con- 
tract, nor was the defendant, James L. Tait, to purchase the said 
provisions and furniture or incurr the said expenses with your ora- 
tor’s said money so advanced as aforesaid, and although the period of 
the continuance of said contract expired on the 22d day of June, 

1883, and your orator has frequently demanded a settlement 
9 and an accounting with the defendant, James L. Tait, under 

said contract, still he has neglected and refused to render any 
account of said moneys so received except the false account here-be- 
fore mentioned, and has unlawfully and fraudulently converted to 
his own use the sum of $2,643.05, a part of your orator’s said money 
advanced to the said James L. Tait as aforesaid, and the same, to- 
gether with the interest thereon at the rate of eight per cent. per 
annum from the date of the advancement and delivery of the same to 
the defendant, James L. Tait, to wit, October 17th, 1878, is due and 
owing from him to your orator. 

And your orator further shows the court that while the defend- 
ant, James L. Tait, was in the possession and occupancy of said land 
under said contract as aforesaid, to wit, on or about the 2d day of 
October, 1881, he, unlawfully, fraudulently, with intent to cheat and 
defraud your orator, cut and caused to be cut and removed and sold 
from said land a large amount of timber, trees and wood, to wit, 
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2,700 cords thereof, the property of your orator, and of the value of 
$2,700, and converted the proceeds thereof te his own use, and the 
said sum of $2,700 is due and owing to your orator from the defend- 
ant, together with interest thereon from the said 2d day of October, 
1581, no part of which has been accounted for by said defend- 
ant. 
10 And your orator further shows to this court that of the said 
sum of $22,054 advanced by him as aforesaid the sum of 
$3,538.28, invested by the defendant, James L. Tait, in stock, became 
due and payable to your orator at the expiration of the five years 
after the date of the purchase of his said land, to wit, on the 22d day 
of June, 1883, together with interest on the whole amount advanced 
for said improvements, to wit, the sum of $9,685.79, at the rate of 
six per cent. per annum from the 22d day of June, 1878, no part of 
which has been paid; but the same, with interest as aforesaid, is 
justly due and owing to your orator from the defendant, James L. 
Tait. 

And your orator further shows to the court that the whole amount 
of money derived by the defendant, James L. Tait, from the sale and 
disposal of the said timber and wood from your orator’s said land 
during said time of five years, together with the said sum of $2,643.45 
advanced to and by him unlawfully converted to his own use as 
aforesaid, amounts to the sum of $5,343.05, besides the interest 
thereon as aforesaid, and that the defendant, James L. Tait, has im- 
vested the same in the purchase of the following-described land and 
in making permanent improvements thereon, to wit, 1,058 acres of 
land, situated, lying, and being in the county of Bexar and State of 

Texas, out of the W. T. Neil survey No. 62, and which is de- 
11 scribed as follows, to wit: Beginning at the northwest corner 

of the said Neil survey, thence south along the W. line of 
said survey 5,579 varas to the Castroville wagon road; thence N. 67° 
E. along this Castroville road 1,214 varas to the west line of the A. 
C. McKean tract ; thence north along the W. line of the McKean tract 
5,110 varas to the north line of the Neil survey; thenc- W. 1,118 varas 
to the place of beginning; that last said land was purchased of and 
from J. E. Foster and by him conveved to the defendant, James L. 
Tait, on the 3lst day of August, 1881, and that the deed thereof 
was duly acknowledged on the 3lst day of August, 1881, and re- 
corded in vol. 19 of Deeds in the records of Bexar county, on page 
568 ; that the last-described land and real estate to the amount of 
200 acres of land, with the improvements thereon, are occupied by 
the defendant, James L. Tait, and Tait, his wife, as and fora 
homestead for themselves and their family, and that the whole of 
the purchase-money which has been paid therefor and all that has 
been expended in making the improvements thereon, to the amount 
of said sum of $5,343.05, was your orator’s money, furnished as afore- 
said by him and by said James L. Tait converted to his own use, to- 
gether with that derived by the sale of said timber and wood by him 
as aforesaid, and that the defendant, Tait, wife of the defend- 

ant, James L. Tait, had full knowledge of the fact that the 
12 purchase of said land and that the payments for the same and 
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the improvements on said land were unlawfully made with your 
orator’s said money as aforesaid, and that she unlawfully col- 
luded with the defendant, James L. Tait, her husband, thereby to 
defraud your orator as aforesaid, and consented thereto with full 
knowledge of the facts hereinbefore stated. 

And your orator further shows the court that on the 22d day of 
June, 1878, he became and ever since has been and now is the sole 
and absolute owner and, except as hereinafter set forth, in the law- 
full and peacible possession of the said described land purchased for 
him as aforesaid by said defendant, James L. Tait, under said agree- 
ment and known as survey No. 13 aforesaid; that said land was 
purchased of and from Lorenzo Castro, of San Antonio, Texas, and 
by him conveyed to your orator by a good and sufficient deed of 
conveyance, with covenants of warranty, bearing date the said 22d 
day of June, 1878, which said deed was executed and acknowledged 
and duly recorded on that day in vol. 9,on page 150, of the records 
of Bexar county for deeds, and that the said Lorenzo Castro acquired 
the legal title to and possession of said last-mentioned land, survey 
No. 18, by good and sufficient deeds of conveyance from the heirs of 

Bainbridge T. Howard, deceased, in whom the legal title 
13 thereto was vested, decreed, and adjudged by the decree of 

this the circuit court of the western district of the State of 
Texas, rendered at its June term of court for the year 1866, held at 
the city of Austin, Texas, in a certain suit in said court, wherein the 
said heirs of of Bainbridge D. Howard were complainants by revivor 
and substitution therein for and in place of said Bainbridge D. How- 
ard, the original complainant, who had died in the month of De- 
cember, 1851, pending suit, and wherein Archibald Hodges, Miles 
M. Battle, and others and Samuel A. Maverick and others were de- 
fendants, which said suit was styled chancery suit No. 10 on the 
equity docket of said court; that said decree in said suit was duly 
certified and recorded in Book U No. 2, on page 227, of the records 
of Bexar county for deeds, on the 5th day of August, 1867, and that 
said heirs of Bainbridge D. Howard acquired the legal title to and 
possession of said land, survey No. 18, by inheritance and by said 
decree and the mandate of the Supreme Court of the United States 
of America in said suit on appeal therein affirming said decree and 
decreeing the title to the tract of land described in said decree 
to be a good title and to be in the heirsof Bainbridge D. Howard as 
aforesaid, which said tract of land described in said decree is de- 
scribed as follows, to wit: A tract of land granted by the govern- 

ment of Spain according to the form of law of Spain 
14 on the 22d day of November, 1766, to the Indians of the mis- 

sion of San José, and by them conveyed to John McMullen, 
beginning on the top of Padron Hill, thence running from the 
north to the south to the creek called the Alamos, at the crossing 
thereof, where there was placed a landmark near the road leading 
to the presidio of the Rio Grande: thence along the road westerly to 
the arroyo or creek Tahahina, where there was a landmark; thence 
turning towards the north to the road that comes from the cafion to 
the Luna Alta, where was placed a landmark by piling stones a 
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short distance from the landmark of Baltazar Perez, an adjoining 
proprietor; thence following an east course to the said Pedron Hill 
to the place of beginning, said tract lying in the counties of Bexar 
and Medina, in the State of Texas, and being now commonly known 
as the pasture lands of the mission of San José, and whichis here- 
inafter styled “ McMullen’s grant,” and that your orator’s said land 
hereinbefore described as Gasper Flores survey number 13 is a 
part of and situated wholly within the boundaries of said McMullen’s 
grant and within the county of Bexar as aforesaid, and the said 
Bainbridge D. Howard acquired the equitable title to and the law- 
ful and actual possession of said McMullen grant by conveyance 

to him from said John McMullen, who departed this life 
15 on the 5th day of December, 1851, leaving surviving heirs, 

who were parties defendant in said suit No. 10; that while 
the said John McMullen was in the lawfull possession of the said 
McMullen grant, claiming the same as the owner thereof by a good 
and sufficient title acquired from the sovereignty of the sail, to wit, 
on or about the 23d day of February, 1840, the said Samuel A. Ma- 
verick, being then the lawful owner of a certain Texas land certifi- 
cate, No. 276, as assignee of Gasper Flores, the grantee, of the State 
of Texas, located said certificate on and caused to be surveyed and 
located thereunder a portion of Jand within said McMullen grant, 
known as the Gasper Flores survey No. 13, which is the identical 
land now owned by your orator as aforesaid and hereinbefore de- 
scribed, which survey and the field-notes thereof are recorded in 
Book A No. 1 of the records of the surveyor’s office of Bexar county, 
on page 249, and afterwards procured a patent for said land under 
said certificate and survey, and thereby became vested with all 
the title to the same that the State of Texas then had or may 
have had thereto, and then and there claimed said described 
survey,together with other surveys and locations of lands upon said 
MecMullen’s grant, advers-ly to the good title and possession of 

the said John McMullen, and at the same time other of the 
16 defendants in said suit No. 10 claimed portions of said Me- 

Mullen grant the same as the said Maverick, and their sev- 
eral claims, locations, surveys, and patents became and were a cloud 
upon the said title of said John McMullen to said McMullen grant, 
and so remained when the said Bainbridge D. Howard became pos- 
sessed of the same as aforesaid ; and thereupon, on the 17th day of 
February, 1851, he filed his bill in and commenced said suit No. 10 
to avoid a multiplicity of suits, set aside and annul said locations, 
surveys, and patents, and to remove the said cloud thereby created 
upon and impending over his title to said McMullen grant, and to 
quiet his possession therein, and thereupon and afterwards subpcena 
was issued 1n said suit for said Samuel A. Maverick, which was re- 
turned as executed and served upon him on the 18th day of No- 
vember, 1851, and he became a party to and appeared in said suit, 
and upon final hearing of said suit No. 10 on the pleadings, orders, 
and proofs submitted therein it was ordered, adjudged, and decreed 
that the said heirs of Bainbridge D. Howard, who were in said de- 
cree mentioned by name, should have and recover of said Samuel 
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And caused thesame to be returned tothe general land office of the State 
of Texas, and procured patents to issue thereon to hitself to the land 
described in said surveys and field-notes thereof last above mentioned, 
which includes and covers your orator’s said land as aforesaid and 
other lands adjoining the same; and that afterwards, to wit, on or 
about the Ist day of August, 1882, the said defendant, Branch T. 
Masterson, in pursuance of said collusion with said defendant, James 
L. Tait, and with intent and for the purpose aforesaid and with full 
knowledgethatsaid James L. Tait was holding your orator’ssaid 
22 lands and was in the occupancy ard actual possession of the 
same and the improvements thereon as his agent and tenant 
under said contract, unlawfully and collusively and fraudulently 
commenced and instituted acertain action of ejectment or suit of tres- 
pass to try titlein the district court of the State of Texas for the county 
of Bexar aforesaid, and caused process to issue therein against said 
James L. Tait, as the defendant therein, to recover the possession — 
the lands described in his said patents and that of your orator in- 
cluded therein as aforesaid, which said suit is styled and numbered 
on the civil docket of said district court of Bexar county as follews, 
to wit, Branch T. .Masterson, plaintiff, vs. James L. Tait, defendant, 
No. 1070, and that said suit No. 1070 in district court of Bexar 
county was commenced in pursuance of said collusive agreement 
between said defendant for the purpose, amongst other things, of 
furnishing a pretext for said James L. Tait to surrender the posses- 
sion of your orator’s said land and all the improvements thereon to 
said Masterson, and that in pursuance of said collusive agreement, 
and in consideration of the payment to him by said Masterson of a 
certain sum of money, the amount of which is unknown to your 
orator, and in consideration that said Masterson should afterwards 
discontinue said suit No. 1070 in the district court of Bexar county 
according to terms of said collusive agreement to commence 
23 the same, the said James L. Tait unlawfully and fraudulently- 
surrendered and delivered the possession of the said house 
and all the improvements in your orator’s said land as aforesaid, and 
also the possession of that tract of survey of land to which Master- 
son holds a patent in which said house is situated. 
And on or about the Ist day of August, 1882, said defendant and 
his wife removed therefrom, and the defendant Masterson unlaw- 
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fully and fraudulently entered upon that portion of the plaintiff’s 
land upon which the said house is situated, to wit, that portion 
thereof included in what is hereinbefore described as survey No. 13}, 
made on the 24th day of January, 1882, on certificate No. 535 for 
said Masterson, consisting of 1,280 acres of land, unlawfully and col- 
lusively went into actual occupancy of the said house and all the 
improvements erected thereon, and unlawfully converted the same 
to his own use, and unjustly and unlawfully claims to be the owner 
thereof under his said survey and patent thereof to him, and holds 
the said — adversely to the plaintiff in violation of the plaintiff’s 
right and in contempt of said decree, to the plaintiff’s great and 
irreparable injury and damage in the sum of $5,000 dollars; and your 
orator furthershowsthe court that said defendant Masterson claimsand 
pretends to be the owner of all your orator’s said land under and by 
virtue of said locations and surveys made as aforesaid by him, 
24 and by and by virtueof his patents thereto and to be entitled to 
the possession of the remainder of vour orator’ssaid land besides 
that which he now holds adversely as aforesaid, and is thus disturb- 
ing your orator’s peaceable possession of said remainder of his said 
land, though he well knows that said locations and surveys made b 
him and the patents issued to him thereon are absolutely 8 
which the same your orator charges to be a fact, but that the same 
uncancelled form a cloud upon your orator’s title to his said land and 
depreciates the value, to your orator’s great and irreparable injury, 
which said cloud cannot be removed therefrom and your orator’s 
title thereto be quieted in him at law without a multiplicity of suits 
and actions, or at all without the remedial decree of this court of 
equity. 
And your orator further shows to this court that the said James 
I.. Tait is insolvent and unable to respond in damages to the claims 


of your orator, as hereinbefore stated and set forth, and has neither 


money or property in his own name or otherwise except the said 
property and homestead of the defendants, James L. Tait and his 
wife, purchased with your orator’s money as aforesaid, and 
25 the same cannot be reached by attachment or execution in an 
action at law or utherwise, or in any means whatever, save by 
the said remedial decree of this court of equity. 

And your orator further shows to this court that the improve- 
ments made on your orator’s said 4,605 acres of land, including the 
dwelling-house, outhouses, cisterns, stables, gates, and fences, cost 
your orator the full sum of $6,147.50, as hereinbefore stated and as 
represented by defendant, James L. Tait, in his said statement, 
marked Exhibit “B,”’ and that your orator caused the same to be 
placed on said land in good faith upon the belief that he was the 
sole and absolute owner of the same, and that the said improve- 
ments became and formed a part of said land and are inseperable 
therefrom as fixtures thereon; that by the erection of said improve- 
ments and by the sinking of a well and breaking up a portion of 
the said land and cultivating the same and by the increase in the 
value of said improvements and the land in consequence they are 
now reasonably worth and have increased the value of said land to 
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the amount of ten thousand dollars; and in case your orator should 
fail to establish a good and perfect title to said land in this suit, and 
the title thereto should become vested in the defendant under his 

said locations, surveys, and patents by the decree of this court 
26 in this suit in final hearing, the entire value of said improve- 

ments would thereby become lost to him forever, unless by 
the remedial decree of this court the value thereof be made a lien 
upon the said land for the payment of the same to your orator from 
the defendant, Branch T .Masterson. 
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And your orator further shows the court that the defendant, a 
Tait, the wife of J L. Tait, he ‘laims to have some 1 

ait, the wife of James L. Lait, has or claims to have some interest ‘ 
« . . . . . ‘3 
in or title to lands hereinbefore described as their homestead and 
purchased with your orator’s money as aforesaid, which interest or 
title, if any, is subject to the rights of your orator herein stated. é 


And your orator further shows this court that the defendant, 
James L. Tait, and Branch T. Masterson each has in his possession 
and under his control certain receipts, memoranda, and other writ- 
ings and papers concearning and in relation to the matters hereinbe- | 
fore set forth, from which the truth of said matters or some of them | 
would be made to appear, and your orator seeks from each defendant 
an accurate description of the same and of all the particulars, cir- 
cumstances, and agreements pertaining to the said matters and facts 
hereinbefore stated in this bill, so far as the same are within their 
knowledge, information, or belief. 

But your orator hereby waives answer under oath as to all matters 

hereinbefore stated, except as to such matters as are specified 
27 in certain interrogatories herein propoundid. Totheend,there- 

fore, that the said defendants may, if they can, show why 
your orator should not have the relief hereby prayed,and may, upon 
their several and respective corporal oaths and according to the best 
and utmost of their several and respective knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answers make 
to such of the several interrogatories hereinafter numbered and set 
forth as, by the note hereunder written, they are, respectively, re- 
quired to answer—that is to say: 

ist. Whether Complainant’s Exhibit “A” attached to this bill be 
a copy of the original agreement between your orator and the defend- 
ant, James L. Tait, and whether the same is not correctly set out by 
averments in said bill ; and,if not, in what particular is it correctly 
and in what particuiar incorrectly stated. 

2d. Whether the plaintiff did not advance and pay out under said 
agreement $22,054 84 cents, as aver-ed in this bill. 

3d. Whether the erection upon your orator’s said land of the said 
dwelling-house, outhouses, garden fence, and other necessary im- 
provements thereon cost and were they reasonably worth at the time 

of erection the said sum of $2,484.25, and whether the erection 
28 of said fence cost and and was reasonably worth the said sum 
of $3,663.26, and whether the said 4,605 acres of land has not 
been increased in value by virtue of the improvements put thereon 
at your orator’s expense, as aforesaid, 7s to the amouut of ten thou- 


sand dollars. 3 
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4th. Whether the defendant, James L. Tait, is not now insolvent, 
or whether he or his wife has any property that is not exempt from 
execution, and, if not insolvent, what money or property has he or 
his wife, if any, liable to execution, and from whom was the money 
derived which was used in the purchase of the tract of land described 
in this bill as that on which the homestead of said James L. Tuit 
and family is situated. State what said tract of land cost, and how 
much and how much has been paid thereon, and what the dwelling- 
house, outhouses, fences, stables, and all the improvements cost, 
and when and from whom the money was derived to pay for the 
same. 
5th. Whether there was any understanding between said James 
L. Tait and the defendant Masterson in reference to his making his 
said locations and surveys upon your orator’s said 4,605 acres of land, 
and in reference to his taking possession of the same or any part 
thereof or having the same done by any one for him, and what con- 
versation or correspondence was had between them in relation 
29 to said 4,605 acres of land or any part thereof or any im- 
provements thereon or of the possession of the same, and 
when any and all such conversation or correspondence occurred, 
and what memorandum or receipt or agreement was made by either 
in relation thereto, and state in whose possession the same are now 
in, and give a copy or, if lost, a description of the same. 
6th. Whether defendant Masterson paid to James L. Tait any 
money or anything of value for or paid any of his expenses in- 
curred in the surrender of the possession of any portion of said 4,605 
acres of land and the improvements thereon, and whether said suit 
No. 1074 in district court of Bexar county was not commenced with 
a distinct understanding that same should be dismissed at said Mas- 
terson’s costs, he also to pay all expenses incurred by said James 
L. Tait in said suit and in removing from said land and delivering 
the possession of the house to him, said Masterson, and whether 
there was any agreement that said Masterson should pay any part 
of the expense and cost of improving the property hereinbefore de- 
scribed as defendant’s, Tait’s, homestead in consideration of such 
delivery to him of any part of the said 4,605 acres of land or the 
improvements thereon; if so, state fully what the same was. 
30 7th. Whether said Masterson knew or or had any knowledge 
of the boundaries of the said McMullen grant and what knowl- 
edge he had of the same and of the same being inap’d out and dis- 
played upon the county maps of the county of Bexar and Medina, 
which were issued by the general land office of the State of Texas, 
and whether the boundaries thereof were not displayed upon the 
maps of the general land office which pertain to the territory in- 
cluded within said counties, and whether he knew or had any knowl- 
edge of the said decree and all proceedings in said suit No. 10 prior 
and subsequent to the rendition of said decree, and that your ora- 
tor’s grantors or those whom he acquired or claimed to acquire title 
to the said 4,605 acres of land were put into the actual possession of 
the said McMullen grant by process under said decree, and that the 
said 4,605 acres of land were included in said grant,and whether he 
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knew that your orator and those from and through whom he claimed 
te have acquired title were required to pay the State and county 
taxes on the said 4,605 acres of land, and whether said Masterson 
knew or had knowledge or information that your orator bad erected 
valuable buildings, fences, and made improvements thereon, and 
that your orator’s appropriation thereof was evidenced by the occu- 
pation of thesame by your orator or by the said James L. Tait hold- 

ing for him,and when and how such knowledge and informa- 
ol tion was acquired, and what said Masterson knew and what 

knowledge and information he had in relation to the matter 
mentioned in this interrogatory. 

And to the end that an accounting be had between your orator 
and defendant, James L. Tait, as to the amount due your orator for 
money advanced and agreed to be repaid your orator under the said 
contract between them and the interest thereon, and that the defend- 
ant, James L. Tait, be decreed to pay the amount so found due your 
orator, and that an accounting be had as to the amount due your 
orator for money converted to the defendant’s, James L. Tait, own 
use, as hereinbefore charged, and that the amount thereof so found 
due may be decreed a lien upon said property, both real and personal, 
purchased therewith to the amount of the defendant’s, James L. 
Tait, interest. in the same and the interest of his said wife, and that 
their said interest therein may be sold to pay the amount so found 
due, and that the defendants, James L. Tait and his wife. be forever 
barred and foreclosed of all interest in and to the same, save the right 
to redeem the same by the payment of the amount of such lien be- 
fore such sale, and that your orator havea decree for the payment of 
any balance that may be found due him upon such lien over and above 
the proceeds of such sale, and that your orator may have execution 

for the same, together with the amount found due for interest 
32 and money to be repaid, and that your orator may be decreed 

to be the owner of said 4,605 acres of land and said title 
thereto be vested in him, and that the said cloud upon the said 
title, created by the said locations, survevs, and patents of said Mas- 
terson be removed and said defendant Masterson forever barred of 
all right, title, and interest in and to the same or any part thereof, 
and that an accounting be had as to the value of the rents and 
profits of the portion held by said Masterson and the damage and 
waste by him done and committed on said land or any part thereof, 
and that he be decreed to pay the same, and that execution issue 
therefor, and praying, in the alternative, that in case said 4,605 
acres of land be decreed to be the property of, and the title thereto 
be vested in, the defendant Masterson, then and in that case your 
orator prays that the amount of the value of the improvements 
made on said land, as here-before stated, and of the increase of the 
value of said land in consequence of making said improvements, 
be decreed a lien on said “ind in favor of the plaintiff, and that said 
land be sold to satisfy the same, and that the defendant Masterson 
be hereby foreclosed and barred of all interest in or to said land, 
except the equity of redemption of the same before such sale by 
payment of the amount of such lien, and that your orator shall 
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have, generally, such other and further relief, or both, as the nature 
of the case may require and as to your honor- shall appear to 
33 be just and equitable in the premises. 

May it please your honors to grant unto your orator the 
most gracious writ of subpcena of the United States of America, to 
be directed to the said James L. Tait, Tait, his wife, and Branch 
T. Masterson, thereby commanding them and every one of them, at 
a certain day and under 4 certain penalty therein to be incerted, 
personally to be and appear before your honors in this honorable 
eourt and then and there to answer to all and singular the premises 
and to perform and abide such order and decree therein as to this 
honorable court shall seem agreeable to equity and good con- 
science. 

And your orator will ever pray. 


¢ 


Nore.—The defendant, James L. Tait, above is required to answer 
interrogatories 1, 2, 3, 4,5, & 6, and defendant, Branch T. Masterson, 
to answer interrogatory No. 7. 

JAMES DURYEE STEVENSON, : 
JOSEPH 8. CARR, 
THOMAS J. DEVINE, 


Complainant's Solicitors. 


Endorsed: U.S. circuit court, west. district of Texas. James Reid 
Stewart, comp't, vs. B. T. Masterson & James L. Tait, defendants. 
In equity. No. 20. Filed Sept. 8, 1883. W.C. Robards, clerk, by - 
N. H. Kirkland, dep. James Duryee Stevenson, Joseph S. Carr, and 
Thomas J. Divine, solicitors for complainants. 


34 Exuipit “A.” Filed Sept. 8th, 1883. 


Memorandum of agreement between James Reid Stewart, Esqr., of 
Glasgow, and James L. Tait, lately of Alabama, U.S., made the 
9th day of May, 1878, regarding farming transactions with Mr. 
John Reid Stewart, his son, in Texas, U. 8. 


It is hereby agreed that J. L. Tait proceed to Texas with Mr. John 
Reid Stewart, via New York, passages for both to be paid and the 
sum of one hundred and fifty pounds to be furnished J. L. Tait to 
pay joint expenses of travelling and living during an estimated 
period of 3 months, until finally located, J. L. Tait to furnish an ac- 
count of said expenditure. 

It is further agreed that J. L. Tait shall purchase on best terms 
four sections of land, amounting to 2,560 acres of land,in such place 
as may seem to him most advantageous, at a price not to exceed 12 s. 
per acre, the title deeds to be made out and recorded in the name of 
said James Reid Stewart, Esqr., and he to authorize payment of pur- 
chase-money on delivery of title deeds to the order of such party as 
may be named therein. 

Further sums, as required for stock, dwelling-house, fencing, and 
other improvements, to be furnished by James Reid Stewart, Esqr., 
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as required by said James L. Tait, he to give receipts, as acting for 
said James Reid Stewart, Esar., the farm to be worked on 
oO equal shares and profits to be equally divided between said 
James L. Tait and John Reid Stewart, this agreement to re- 
main in force for a period of five years from date of purchase of 
land; and it is also agreed that a further tract of 2,560 acres be pur- 
chased in the names of said James L. Tait and Jobn Reid Stewart, 
on a credit of 4 years, payment to be made out of realized profits ; 
and until such additional land has been paid for, but not exceeding 
5 years, James Reid Stewart, Esqr., shall not require the repayment 
of monies advanced, interest to be paid for said monies at the rate 
of six per cent: per annum, J. L. Tait to do his best as to supervision 
and guidance of Mr. John Reid Stewart, and is to have the manage- 
ment and be responsible to James Reid Stewart, Esqr., for the effi- 
cient carrying on of the business for all intromissions; the amount 
to be advanced by said James Reid Stewart, in all, not to exceed the 
sum of three thousand two hundred and fifty pounds sterling. 
Glasgow, 10th May, 1878. 
(Signed) JAMES L. TAIT. 
(Signed) JAS. REID STEWART. 


Witness: 

ROBERT DUNCAN. 
Witness: 

GEORGE J. WYLLIE. 


Endorsed: No. 20. Complainant’s Exhibit “A.” Filed Sept. 8, 


1883. W.C. Robards, clerk, by N. H. Kirkland, dep. 


36 Exuisir “ B.” Filed Sept. 8, 1883. 
Grove ranch, Bexar county, in account with James L. Tait. 
Dr. CREDIT. 
1878. 
June 28. To paid for said ranch, deed___-__-~ wan See: 
July 2. ‘ paid Judge Devine for examination of titles, giving opinion 
thereon, and writing out conveyance to J. R. Stewart, Esqr., 
DIINO iis Bick c 4s heiis Ginn ence cde die pineih within ation 150 00 
To paid L. E. Edwards, as an expert for examining and report- 
ing on said land, chee DD i ad cde ical cca ae OEE ee 50 00 
To paid T. R. Potchinsky, surveyor, for surveying , said land- 75 00 
Sept. 4. ‘ paid C. G. Humberger for assisting in running out line of 
fence for fence contract, check__..-..-~- 37 00 


Aug. 25. To paid T. R. Potchinsky for 2 days’ survey y between the line of 
. F 
said land and that of Judge Durries, it being alleged that we 


had overstepped our boundary , ree eipt sssecsihasiiian ssi vei 20 00 

To paid ditto for making out a correct map of said RES 15 00 
To paid for conveyance for ditto to and from San Antonio, 

IIS aiden hth Keep oes ide eae aMe tia minda meted 10 00 

1879. ° 
June 2. To paid T. S. Harrison, attorney-xt-law, for appearing profes- 


sionally belies court of county commissioners to do away 
with a road across the property, and which was very disad- 


PRI CONES 6 ficriiaistennnnscipecsinsncanginnaaucen spe 25 00 
Total cost of land__--_. Sueur sac sha in iahlbia Winnie gle ts taints mn psd $10,882 00 


Ae — 


Contract for house: 
1878 
Aug. 12. To paid Wait & Shepperd, contract, checks .__........_..---- $1,740 
— iby To paid extra for 2 bow windows ....s. «2 ncn once pectin naod 100 00 
To D. Laramour, architect, for drawing plan and superintending 
sfection Of ROURD .........«cscnsadip conection 100 00 
37 Oct. 1. To paid J. B. Silsbe, mason & plasterer, for erecting cis- 
tern, building bath-house, & well, &c., checks______ ~~ 881 00 
Oct . To paid S. A. Gas Co. for pump & glove for cistern, receipt—... 15 00 
To paid Leroux & Cosgrove for metal pipes for e-ves of house, 
receipt __- sie tales coven tin ie psiah aap aiiancig taal anem as ale 21 75 
To paid T. E. Conner for supplying and putting up lightning 
rods for Serial Sita. cw euler secianithlines Slit eal ideltehcaclaailla hia 36 00 
To paid insurance on house & furniture for 3 years, policy... 90 00 
$2,484 25 
Furniture: 
1878. 
a \ To paid Erastus Reed, furniture dealer, for house furniture_- 224 23 
Dec. 3. To do. do, do. an 87 50 
Sept. 13. To Wood & Co., bed and table linen, blankets, quilts, &c., receipt- 106 60 
Dec. a Do. do. do. 19 50 
Sept. 7. To Elmendorf & Co., cutlery, plate, and boat ral house furnish- 
NE, COOREE n.d < cs antinwes wipithci snes’ awintsiinieaienelie 68 80 
13. Gregory & Co., crockery and chamber ware e, lamps, ‘&. , receipt- 63 49 
Jan y & ‘To do. do. do. ‘i 17 70 
Feb’y } 
To paid J. Waite, 1 cooking stove, receipt.........---.-...-- 25 00 
To paid for 1 kitchen SS ROHS 8 D1 sia silibcleahiiidail 5 00 
OCs TASRINNE..n. dtrndidndiwn cbtéimltlndd eee $903 52 
Fencing, slatting, gates, posts, lumber, &c. : 
1870. 
Sept. 6. To paid Martin & Co., lumber merchants._.-........---.-.-- 510 00 
Nov. 12. To ditto do. IG io ccincncisiindiana 600 00 
Dec. $81. * " 2. YS: sienna mauaioe 635 00 
a _ | To delivering at sundry times checks of cedar posts, as per 
us oat ROCUUNE & MOOS NE is ec Heisei ncnncinudciiahannmina 
38 Aug. —. E. Gallacher, receiver & inspector, checks & receipts -_ ~~ 607 46 
Sept. —. To paid E, Gallacher for receiving, buying, and inspect- 
ime 900s, TOCGIDS.. . 2... 4.0 cd qwnain 66 nuaieiianiaiadins 80 80 
To paid G. Blivins, with trammel and wagon for hauling and 
distributing lumber & posts on line of fence, receipt. __.._~- 140 60 
Te paid Ch. Clash for G0. 6.66 oc sini nctenmeibanmanamete 27 50 
Aug. —. To paid James Carlin & Son, fence contractors, for work, checks 
on fence, gates, stable, roof of cistern and bath- house, privy, 
and picket fence for garden, checks & receipts............-. 690 11 
To paid 8. M. Williams and hands for work on hog-pasture 
fence, receipts............. si ean rt sani relly sie 159 91 
To paid Elmendorf & Co. for nails, POCO os sincissinniiniinaiens 32 00 
Total fencing, building, &c.-...........-....-........ $3,663 26 
Stock, &c., &., %: 
1878. 
July 5. To paid H. B. Andrews for mules, ambulance, tent, wagon, and 
arness [oP GO. , HOC... see ci ccienincaiedaduhibaenel 552 68 
To paid J. D. Durse for hogs. -..-...----~.---- Up TS PEI ees 300 00 
Aug. 8. To remitted to Corpus Cristi to J. R. Stewart & C. T. Minor 
for purchase of sheep-------~-----.---------------------- 2,000 00 
To expenses of SPU TIOT NOTE , CIE aco. ie. cc.cieninctses acer 12 00 
To paid provisions for January, receipt-.-_-----.-----.-------- 53 00 
To paid to Minor for expenses, T . leeidadeabiowend PES SESS aoe 60 OO 


ss ait i i oti ws. oe eee a A eg Ie . » 
Mae tee = bana ee, i tial Rt Sa eT ee eee aaetl es pee 4 a ee ee eas 
Shes Ara Ae EM een ee Be ae : ot ee ear gh ee Omg. b= Naty ape ae a Fe Eh aye ieee 
vee. POS Oe ae Bi Reed 2 £ ~ a Soe oe 


ee SA Beet 
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1878. 
Aug. 3%. To C. E. Minor for purchasing & driving sheep, receipt---_-~--- $60 00 
27. 'To paid for Cotswold ram to J. H. Davis, check----- .. 580 00 
I Se I ice Schinarcipi nine abitnites seth db eih  eniial 160 00 
EE NII ein itd Sis ad sist ete omission lowe padiesauel 100 00 
sacinincninticnteibain 320 OO 
To paid Bullock for ponies Nam ao J $70 
59 a NO i es ce buna ; 30 
a 40 00 
Oct 14. To paid Redmond & Miller for 1 jinny, check..---...---.---- 40 
1879. 
March 18. “ ‘ for l cow with calf, receipt..................... | 15 00 
Ap’l oa * $e 66 do. do. i ite i ce ine a a rah hoe 14 00 aati 
‘“ paid J. R. Burr, searching for stray sheep, receipt-__----- 20 00 
‘‘ paid expenses of feeding & driving hogs from Copota 
SE GP Ge Bion neti ccm ccbnniniedeenndnnnns 71 60 
CI TR ivikititinn sdintincdinenbdibetiiwaiiitiiend a ae ty 
Deed for stock, agricultural implements, stable account, 
& general expenses : 
1878. | 
Dec. —. To Elmendorf & Co., plows, &c., receipt....-.....-.------ 108 48 
1879. 
May —. Leroux & Cosgrove for harrows, &c., “© -..--...----.------ 14 90 
March —. Norton & Co., iron mangers, OD ics se ehabilopsias eaiintak caalitdadpaiadn 6 O05 
15. Brackett, saddlery & repairs, ashe OR AE a 23 00 
May 26. do, do. 6 ala eee a 6 00 
1878. 
June 15. 1. Schultz, stableman, feed, &c., ag ee 9 00 
Aug. —. do. do. se ; ihe thats 6 00 
15. Bresenback, sundries, 64 as cael all ss isdaiditacdieds 1 75 
Sept. i. C. Wrase, feed, &c., Dt apie aaah abulte wiesaiaion 22 7d 
7. KE. Gallacher, do., — oe uaa 2 80 Ps 
18. Redmond & Miller, feed, ste F Cia ieee alee 13 50 | 
coupe | Ed. Dillen, blacksmith, 2g, ee 6 00 
Oct. 1. C. Wrase, stableman, feed, &c., te ee Pane ae Ne 27 50 
14. T. Bannester, vet. surgeon, a RE 15 00 
23. D. Hye for repairs on smbulance, he Fe ills Se aa 8 00 
S. Setfell, blacksmith, Ee Pee ee ere ae oe 13 50 
P. Die, feed, &c., RE I NE ane See AS 12 50 
Valentine & Co., stationery, &c., expr onet RAEN aah RAT: 4 00 
Oct. 28. C. Wrase, feed, &c., Oe ET OA 18 60 
T. Bannester, vet. surgeon, - Ae nas a h OO 
Dec. 381. H. Kopp, hire of wagon, ak hacer iac amine a ata 5 00 
1879 
Jan’y 1. Redmond & Miller, feed, &., ‘ oe ee eae eet CE: 13 75 
40 W. E. Jack, work %, og eRe PRR ERT Aol BONE 5 00 
March 15. P. Die, feed %, 6 A AR EIB cht 11 25 
March 15. P. Bell, work, ee Te eee OIE Ln eFC aE 9 50 
June 2. F. Kallyer, chemist, hE TE ORR AEE 8 40 
1879. 
Aug. to) W. Richardson, corn, sep rr e Teceeon NR aR 20 00 
June. | Moss & Bountree, oats, &c., egg ee Pee 26 90 
H. Wagner, oats & corn, cg ET Ry FSR FRAMES SNORE OM 6 50 
©. Glass, hay, sR Ek I REE ATTN 63 00 
S. Bennett, tobacco for sheep, si ORS BO RE OS 18 25 
Dunn, for dipping sheep, 5 ee RN CERT es eee 26 25 
J. Mann, oats & corn, e SE Eee MORRELL 18 25 
J. M. Harris, corn, &c., - Ran re 88 90 
A. Carle, oats, Ne 6 20 
J. Mann, corn, " incite ak dail iy 18 00 | 
J. E. Mudge, do., ON” RSID ET eae 8 25 
To sundries, iy ES See Sa EN Tee 9 7d 
‘ G. Blevins, corn, &e., ge Dye SORE nat we RIP 4 60 
Total feed, implements, & general expenses____.__.___- 618 08 


“4, 


_ _ . Baia —, pat 9 san . oe ¥ 

srt aia aii — a i i Bi Hi wait als cok 5a ae tiie “i FAR Meee ee ea ee LOPE, ORR eae Oe RS Pie ae ee ne eI cae” 
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Wages acec’t : 
©. Be. mere, BS aetig Wp iaao sic cic iinddie cds _... $150 00 


SROUEGS; 30 WNO8. 5 DEO nc ok anti nen aeoe 150 00 
Stockman, 10 mos., $16... ... 20. cnoccasndetdbuaean eee 
Cook, &c., * 6 sy cidisinsaitnshins nt ielabik ca eau 
Washerwoman, 10 mos. $5. Ss intel icigeapieaianbdcahands acaceuuce aad 50 00 
ieee Movay for 1008 OF GROOD..... «6 ciiccnenscdnnmencens $60 
Less Spencer order on J. R. Stewart-_......---..----- 75 


SOR WOR. .ccnn~indidcndnobandagebaniuddeeanal 515 00 
Provisions & house supplies: 
1879, 
June —. ©. H. Merritt, grocer, &c., receipt ..............-2.4..-.-... 54 75 
6 e a a PO RR 5 GON Me AR ED ARH oR 204 05 
os e of “ a cide desta attain aed cia eal ella 180 95 
4] C. H. Merrit, grocer, &c., receipt . nh soa nie elie ecpeianabigicenide detihamiabia bia 21 48 
H. Grenett, provision m’ch’t, ‘ ss esos psi echdiah anid aialands ate ieamaa ia ce 10 70 
4 oe Oe lala tical hiiamaleal lade eoledeah ch teatime 49 30 
J. Conrad, 6 és is ices sitet ch tntoiacdateinaiiaiad wae 5 48 
J. Carle, “ RON ERR TERETE SIE IES 13 70 
Buffalo grocery store, AS: | whine guienasiibaeliatddes eee 8 50 
W. Spencer, for butter, milk, &c., receipt._..........-.....-- 38 05 
J. Mann, do. Pe - aig stint ined inal aidialatida 7 65 
Do. do. 6 SRC ry a ae 5 20 
J. M. Davis, do. ¢ spn sels ws jie eit tabialhieiiciadaiceelaidiaaa 6 15 
J. Q. Adams, provisions, iS. Ekta icenddiaepaialn 10 78 
J. Mann, do. c¢ a bee WE AE PGE OEE Pe! 14 90 
J. Q. Adams,. do. ee ee eens 17 25 
C. &. Minor, ee for suppl-es at ranch to workmen, &e. , as 
per %, MOOR. 12 cans. Kcki Giiadcscbengalotun BFE CRON 104 30 
$7538 19 
General Statement of Purchases and Expenditures, Grove Ranch, 
from June, 1878, to June, 1879. 
L879. 
June 1. To purchase of ranch and expenses attending do. .___ $10,882 00 
2. ‘* building house, outhouses, garden fence, &c.._.. 2,484 25 
3. Furniture tor ditto. __—- inihcets 903 52 
4. To fencing, stabling, gates, posts ; & lumber nee 
5 &. ghee. aie: so se eihdinlaladiiltaten as cht kas 3,038 28 
6. ** gene ral expenses ‘at ranc ch, ‘feed, ‘&e. sisachlat asda dcdiiaigitie 618 O8 
7. NE 9 on inci tinmid dion SIRE ALT GRO ae PRITER 515 00 
8. § provision %~.w...6. cece eg need seamen Se ORNS 7538 19 
$23,357 58 23,357 58 
Cr. 
1878. 
June 26. By proceeds of draft on J. Reed Stewart, Esqr., £2,200___-.__- 10,714 00 
July 24. Do. do. £1, 600. arenes 
42 1878. 
Oct. 2. By remittance, £250_.~~-- usa with See ss cen ah vik win migt aint. :: Re 
Dec. 27. - do. Ne octet siesta avlienipciiautrabimaibds (ae 


By sale of sheep to Findly, 650-_.-_.---.-----.---------.---- 1,850 00 
$22,033 75 


Winteiet Gee hi. Bigs TN i siics ccs csciee esi eciiriendnal ini 


4,808 acres of land, with house, ree and improvements, at 


O65 POT GOTO. nnn dn hic orem nnd ow wnsckmiameeinanican .- 28,848 00 
By eash paid out-------- ins sie lind sp signin iin ees ag abhi intnidaigse aaa 23,357 58 


Enhanced value of property.._.-.-.-.............-..- 5,491 42 
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Endorsed: No. 23. U.S. cir. e’t, W. D. T. Stewart vs. Tait & 
Wife. In equity. Complainant’s Exhibit “B.” Filed Ap’! 7, 1884. 
W. C. Robards, clerk. 


43 Appearance of Defendants Tait and Wife. 


From the minutes of the chancery court for the western district 
of ‘Texas, at San Antonio, October 1, 1883, page 24. 


* a * Be * x * 


JAMES REID STEWART ) 
v8. > No. 20. 
Brancu T. MAsTerson ef al. ( 
Oct. 1, 18883. 
On this day came James L. Tait and his wife, Tait, defend- 
ants in the above-styled cause, by their solicitors, Messrs. Harrison 
& Harrison and Diggs & Aubrey, and entered herein their appear- 
ance. 
Attest : W. C. ROBARDS, Clerk, 
By N. H. KIRKLAND, Dep. 


Demurrer of Tait & Wife. 


From minutes of the chancery court for the western district of 
Texas, at San Antonio, Monday, November 15th, 1883, page 25. 


* * * ** * * * 


JAMES REID STEWART 
vs. No. 20. 
JAMES L. Tarr et al. 
Nov. 15, 1883. 
In this cause come the defendants, James L. Tait and his wife, 
A. M. Tait,and file their demurrer to complainani’s bill. 


Appearance of B. T. Masterson. 


From the minutes of the chancery court for the western district of 
Texas, at San Antonio, Monday, Dec. 3, 1888. 


* * * * * * * 


JAMES REID STEWART 
vs. 
JAMES L. Tart and —— Tair and Brancu T. MASTERSON. 


44 Dec. 3p, 1888. 


On this day came Branch T. Masterson, one of the defend- 
ants in above-styled cause, and entered herein his appearance. 
Attest : W. C. ROBARDS, Clerk, 
By N. H. KIRKLAND, Dep. 


eae = 


a 
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Demurrer of Defendants Tait & Wife. Filed Nov. 5th, 1888. 


JAMES REID STEWART 
v8. In Chancery. No. 20. 


JAMES L. Tarr et al. 


The demurrer of James L. Tait and his wife, A. M. Tait, to the bill 
of complaint of James Reid Stewart, complainant. 


These defendants, respectively, by protestation, not confessing or 
acknowledging all or any of the matters and things in the said 
bill of complaint to be true in such manner and form as the same 
are therein and thereby set forth and alleged, do demur thereto 
and for cause of demurrer shows that the said complainant hath not 
by his said bill made such a case as entitles him in a court of equity 
to any discovery or other relief from or against these defendants 
touching the matters contained in the said bill or any of the such 
matters. : 

And, for further cause of demurrer, said defendants shows that it 

appears by said bill that the same is exhibited against these 
45 defendants and one Branch T. Masterson for several and dis- 
tinct matters and causes in all, whereof it appears by said 
bill these defendants are not in any manner interested or concearned 
and in and concearning which these defendants are in no manner 
jointly or severally interested or connected with the said Masterson. 

And, for further cause of demurrer, these defendants show that it 
appears by the said bill of complainant that the cause of action for 
the certain item of account therein set forth of twenty-six hundred 
and forty-three dollars accrued more than four years prior to the 
filing of the bill herein, and the certain other item of twenty-seven 
hundred dollars accrued more than two years before the filing of the 
bill in this cause, the said causes of action, and are barred by the 
statute of limitations of two and four years. 

And, for further cause of demurrer, these defendants show that it 
appears by the said bill that the same is not verified by the oath of 
the said complainant or any one acting for him. 

Wherefore, and for divers and other good causes of demurrer ap- 
pearing in the said bill of complaint, these defendants demur to the 
said bill and toall the mattersand things therein contained,and hum- 

bly pray the judgment of the court whether they shall be com- 

46 pelled to make any further or other answer to the said bill, 

and they pray to be thence dismissed with their reasonable 
expenses and costs in this behalf sustained. 

Ve certify that, in our opinion, the foregoing demurrer of James 

L. Tait and A. M. Tait, his wife, to the bill of complaint of James 

Reid Stewart, complainant, is well founded in law and proper to be 


filed in the above cause. 
DIGGES’& AUBREY, 
HARRISON & HARRISON, 
Solicitors and of Counsel for said James 
L. Tait & Wife, Defendants. 
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UNITED States OF AMERICA, 
Western District of Texas, 


James L. Tait, being duly sworn, does depose and say that he has 
read the foregoing demurrer to the bill of complaint of James Reid 
Stewart in this suit, and that the said demurrer is not interposed 
for the purpose of delaying said suit or any proceedings therein. 

JAMES L. TAIT. 


Sworn to and subscribed before me this 30th day of October, A. D. 
1885. 
W. C. ROBARDS, 


U. S. Commissioner. 


Endorsed: No. 20. James Reid Steward vs. James L. Tait e¢ al. 
Demurrer of James L. Tait & wife. Filed Nov. 5, 1883. W. C. 
Robards, clerk, by N. H. Kirkland, dep. Digges & Aubrey, Harri- 
son & Harrison, solicitors for said defendants. 


47 Case Set for Hearing at the March Term, 1884, on the Demurrer. 
From the minutes of the chancery court of the United States for the 
western district of of Texas, at San Antonio, page 29. 


*K * * *K * * cd 


At Rule, Monday Feb’y 4, 1884. 
JAMES ReEerip STEWART vs. JAMES L. Tart ef al. 


Now comes the complainants in this case, by his counsel, and 
sets down the demurrer of defendant, Branch T. Masterson, for hear- 
ing at the March rule day, this court, 1884. 

JAMES DURYEE STEVENSON, 
J. S. CARR, 
THOMAS J. DEVINE, 
Solicitors for Complainant. 


48 Demurrer of Branch T. Masterson. Filed Jan’y 7th, 1884. 


In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. 


JAMES ReErp STEWART, Complainant, 


bon No. 20. 


VS. 
James L. Tarr and Others, Defendants. 


The demurrer of Branch T. Masterson to the bill of complaint in 
the above-entitled suit. 


The defendant, by protestation, not confessing or acknowledging 
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s4 Sid Peet tS eS See tle ches Spike Lee. rs, th, eis p x hie Sige oe. aieelt ie SM he 


JAMES REID STEWART VS. BRANCH T. MASTERSON. 98 


all or any of the matters and things in said bill of complaint to be 
true in such manner and form as the same are therein and thereby 
set forth and alleged, does demur thereto and to the jurisdiction of 
this honorable court, sitting in equity, and for grounds of demurrer, 
says— 

First: That complainant hath not by his said bill made sucha 
case nor alleged such facts as entitles him in a court of equity to any 
discovery or relief from this defendant touching the matters con- 
tained in the said bill or any of such matters or to give this honora- 
ble court, as a court of equity, jurisdiction to hear or determin- this 
cause. 

Second. That it appears by said bill that the same is exhibited 

against the defendant and James L. Tait and A. M. Tait for 
49 several and distinct matters and causes not proper to be joined 

in one suit and in and concearning which the defendant is in 
no manner whatsoever, jointly or severally, interested or liable to be 
sued with both or either of said other defendants. 

Third. That it appears by complainant’s said bill that for all mat- 
ters alleged in said bill as against this defendant the complainant 
would have a full, complete, and adequate remedy at law. 

Fourth. That said bill is not verified by the oath of complainant 
or any person acting for him or by any person whomsoever. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in said bill of complaint, this defendant doth demur to the said 
bill and to all matters and things therein contained and tothe relief 


therein sought, and he hereby prays the judgment of the court: 


whether he shall be compelled to make any further or other answer 
to said bill, and he prays to be hence dismissed with his reasonable 
expenses and costs in this behalf sustained. 


BRANCH T. MASTERSON. 


I, Branch T. Masterson, do solem-ly swear that the foregoing de- 


murrer is not interposed for delay. 
BRANCH T. MASTERSON. 


Sworn to and subscribed before me this seventh day of De- 


50 cember, A. D. 1883, by Branch T. Masterson, known to me. 
Witness my hand and official seal. 
[SEAL. | WM. R. JOHNSON, 


United States Commissioner in and for the Eastern 
District of Texas, at the City of Galveston. 


I, Branch T. Masterson, solicitor for the above-named defendant, 
hereby certify that the foregoing demurrer is well founded in points 


of law. 
BRANCH T. MASTERSON. 


Endorsed : No. 20. Ch’y. James Reid Stewart vs. James L. Tait & 
Others. Denurrer of Branch T. Masterson. Filed Jan’y 7, 1884. 
W. C. Robards, clerk, by N. H. Kirkland, dep. 
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51 Judgment and Decree on the Demurrers. Filed March 20, 1884. 


March Term, 1884. 


JAMES Rep STEWART 
Us Ch. No. 20. 


JAMES L. Tait, Tait, and BrancH T. MASTERSON. 


Judgment of the court on the demurrers. 


This cause came on to be heard this 5th day of March, A. D. 1884, 
upon the joint demurrer of defendants, James L. Tait and Tait, 
and upon the demurrer of defendant, Branch T. Masterson, to com- 
plainant’s bill of complaint, and was argued by counsel; and there- 
upon, — consideration thereof, it is ordered, adjudged, and decreed 
as follows, viz: 

That said joint demurrer of defendant-, James L. Tait and 
Tait, and demurrer of defendant, Branch T. Masterson, are well 
founded in point of law and are sustained, with leave to complain- 
ant to amend and reform his bill on or before the April rule day of 
1884. 

And it is ordered that defendants recover of complainant all costs 
in this cause incurred upon demurrer and in making said Tait 
a party, for which execution may issue. 


E. B. TURNER, Judge. 


Endorsed: No. 20. Ch. James Reid Stewart vs. James L. Tait, 
—— Tait, his wife, and Branch T. Masterson. Filed March 20th, 
1884. W.C. Robards, clerk. 


52 Opinion of the Court. Filed April 28, 1884. 


JOHN ReEtIp STEWART 
vs. No. 20. 


TATE and Wife and MASTERSON. 


To the bill filed in this case a demurrer is interposed by each and 
all the defendants, and among the causes of demurrer is that the 
bill is multifarious. 

The object of the bill is to— 

ist. Quiet title to 4,605 acres of land which the complainant al- 
leges that he holds and owns, to remove cloud therefrom occasioned 
by reason of defendant Masterson having procured patent thereon, 
and to be placed in possession of certain portions thereof, which, it 
is alleged, defendant Masterson has obtained possession of by collu- 
sion with defendant Tait. - 

2d. Failing in that, and in case it shall appear that Masterson has 
the superior title, that he, Masterson, be compelled to pay to peti- 
tioner the value of the permanent improvements placed upon the 


‘ 


" Pe ee Te 


BR I el ent i A 
nie Be No ee 
~ F. aL UPR eee 


JAMES REID 


& 


EWART Vs. BRANOH 7. i - ai Ee 


| land in dispute by the complainant in good faith, he, the complain- 
ant, having made such improvements thereon believeing that he had 
a good title thereto. } 


If the allegations in the bill are true, and for the purpose 

53 of this discussion they are so, I think Tate (Mr. Tate) isa 

proper party with Masterson. In deciding this demurrer I 

cannot look forward and anticipate a failure of the plaintiff to sus- 

tain his title. My intimations upon this point are for the consid- 

2: eration of complainant’s solicitor. Mrs. Tate is not a necessary or 
: proper party to so much of the bill as I have referred to above. 


The bill seeks further an account from Mr. Tait and charges, as 
| complainant’s agent or trustee, he has used compiainant’s funds en- 
g trusted to him to be used for the benefit of complainant and com- 
i plainant’s son in purchasing for himself and wife a homestead, 
claiming that the same is exempt from forced sale, alleges the in- 
solvency of Tait, and seeks to trace the funds of complainant and 
show that the moneys used by Tait to purchase their homestead, as 
it is called, were the trust funds of complainant, and seeks to estab- 
lish the equitable lien of complain-t upon this homestead and to 
subject the same to the payment of complain-t’s claim for the moneys 
of complainants used by Tait in the purchase of the same. 


Now, this is a seperate and distinct matter from the other, haying 
| no connection therewith, and with which Masterson is in no way 
ag interested, effected, or charged; and I conclude, therefore, that the . 
| demurrer to the bill as it now stands is well taken upon the grounds 
of multifairiousness. 


If complainant desires, therefore, he may reform his present 

: 54 bill and so frame the same as to embrace in his complaint as 

| against Masterson and Mr. James Tate with reference to the 

- matters relating to the title of complainant to the land in contro- 

versy as well as in the alternative of establishing a right to pay for 

‘. the value of permanent improvements upon the lands made in good 
faith as against Masterson, if such claim he has. 


That part of the bill which seeks an account as against Tate and 
which seeks to follow the trust fund and establish an equitable lien 
upon the tract of land called Tait’s homestead will be and is dis- 
missed from this bill, and if complainant deetns best he can institute 
his suit against Tate and wife for that purpose. 


The order of the court is accordingly— 


Endorsed: No. 20. James Reid Stewart vs. Branch T. Masterson 
etal. Opinion of court. Filed April 28, 1884. W. C. Robards, 


clerk. 
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55 Filing of Amended Bill, April 7, 1884. 


Krom the minutes of the rule book of the circuit court of the United 
States for the western district of Texas, at San Antonio, page 31. 


+ * * * * * * 


JAMES Retp STEWART, Complainant, 
V8, No. 20. oben 
JAMES L. Tait and Brancu T. Masterson, Defendants. 


Monpay, April 7, 1884. 
On this day came the complainant, by his solicitors, and, leave of 4 
the court having heretofore been duly had, filed this his amended 
bill in this cause against defendants, James L. Tait and Mas- 
terson, and the clerk will duly file the same in this cause. 
JAMES DURYEE STEVENSON, 
J. S. CARR, 
THOMAS J. DEVINE, 
Solicitors for Complainant. 


*K K * * *K * * 


56 Amended Bill. Filed April 7, 1884. e. 


United States Circuit Court for the Western District of the State of 
Texas, at San Antonio, Texas. In Equity. 


JAMES REID STEWART, Complainant, \ 
against No. 20. 
Brancu T. Masterson and James L. Tarr, Defendants 4 


First amended bill. 


To the judges of the circuit court of the United States for the west- 
ern district of Texas: 

James Reid Stewart, of the city of Glasgow, Scotland, a subject of 
the United Kingdom of Great Britain and Ireland, leave of the court 
being first had, brings this his amended bill against Branch T. Mas- 
terson, of the city of Galveston, county of Galveston, and a citizen of 
the State of Texas, and James L. Tait, of Bexar county, Texas, and 
citizens of said State,and thereupon your orator complains and says 
that he is an alien to the United States of America, and that the de- 
fendants are citizens thereof and of the State of Texas as aforesaid. 

And your orator further shows to this court that heretofore, to wit, 

on the 10th day of May, 1878, at the city of Glasgow, Scotland, 
57 he and the defendant, James L. Tait, entered into an agree- 
ment in writing, a copy of which was filed in this cause with 
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the original] bill herein and marked “Complainant’s Exhibit A,” and 
hereby made a part of this bill. 

That in pursuance of said agreement the defendant, James L. 
Tait, on the 22d day of June, A. D. 1878, purchased for your orator 
and in his name and went into the occupancy of and held for your 
orator, as his agent, for period of five years, the following-described 
land, situated in the county of Bexar and State of Texas, to wit: 4,605 
acres of land, known as the Gasper Flores survey No. 13, and situate 
within the territory of the McMullen grant, hereinafter described, 
and bounded as follows: Beginning ata stake set for the 8. W. corner 
of survey No. 12, on the east bank of the Medina river, thence north 
4,360 varas to the S. line of survey No. 65; thence west 160 varas; 
thence N. 5,308 varas to the N. E. corner of this survey No. 13; 
thence west 2,390 varas; thence S. 10,918 varas to the N. E. bank 
of the Medina river for the southwest corner ; thence down said river 
to the place of beginning; and your orator then and there became, 
now is, and every since has been the lawful owner of said described 
land and in the lawful possession thereof. 

That your orator paid for said land $9,000.00, and expended in 

erecting a dwelling-house, stables, fences, and other improve- 


58 ments thereon, in good faith, as such owner aforesaid, the - 


sum of $6,147.51, and thereby increased the value of said 
land at least $3.00 per acre, making the whole value of said im- 
provements as made by your orator the sum of $19,962.51, and that 
your orator has paid taxes on said land, in good faith, to the amount 
of about one thousand dollars. 


And your orator further shows to the court that he deraigns title to 


said land from the soverngity of the soil; that while the govern- 
ment of Spain was the sovereign government of the territory of 
which the State of Texas is now sover-ign, and in which your orator’s 
land is located, the said government of Spain conveyed to the In- 
dians of San José Mission by a good and sufficient grant in fee, 
the following-described tract of land, situate in the counties of Me- 
dina and Bexar, in the State of Texas, and hereinafter called and 
referred to as the McMullen grant, to wit: Beginning at the top of 
Pedron Hill, thence running from the north to the south to the 
creek called the Almos, at the crossing thereof, where there was 
placed a landmark nearthe road leading to the precidio of the Rio 
Grande; thence along the road westerly to the arroya or creek Ta- 
hahena, where there was a landmark; thence turning towards the 

north to the road that comes from the cafion to the Loma 
oe Alta, where was placed a landmark by piling stones a short 

distance from the landmark of Baltazar Perez, an adjoinin 
proprietor; thence following an east course to the said Pedron Hil 
to the place of beginning. 

And that the same was conveved by said Indians to Refusio de la 
Garza and by him and said Indians to one John McMullen by good 
and sufficient deeds of conveyance in fee, all of which convevances 
and grant are and have been of record in the archives of deeds of 
said county of Bexar since their respective execution and delivery, 
and that said grant is of record at the office of the general land 
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office of the State of Texas, and has been of record there for a period 
of over — years prior to the commencement of this suit. 

That while said John McMullen was the owner of said land and ‘a> 
in the lawful and peacible possession of the same and the actual oc- 
cupancy thereof, as last described, to wit, on or about 23d day of 
February, 1840, one Samuel A. Maverick, being then the lawful 
owner of a certain Texas land certificate, No. 276, as the assignee of 
Gasper Flores, the grantee, of the State of Texas, located said certificate 
on and caused to be surveyed and located thereunder a portion of 


land within said McMullen grant, known as the Gasper Flores sur- Pa 
vey No. 13, which is the identical land now owned by 
60 your orator and hereinbefore described, which field-notes and 


survey thereof are recorded in Book C No. 1 of the records of 
the surveyor’s office of Bexar county, on page 249, and afterwards 
procured a patent to said land under said certificate and survey, and 
thereby became vested with all the title, if any, to the same that the 
Republic or State of Texas had then and has since acquired thereto, 
and then and there claimed said survey No. 13, with other surveys 
and locations of land within said McMullen grant, advers-ly to the 
good title and possession of said McMullen. 

That at the same time other parties located certificates on and 
took patents to lands within said McMullen grant, one of whom was 
one John H. Herndon, and their several claims, locations, surveys, 
and patents became and were a cloud upon said McMullen title to a 
said grant; that afterwards the said John McMullen conveyed said : 

3 


McMullen grant and delivered the possession thereof to one Bain- 
bridge D. Howard, and he, after last said conveyance, to wit, on the 
A 78h day of February, 1851, filed his bill in equity and commenced 

a suit in a Federal court of the State of Texas having jurisdiction 
- the parties and the subject matter, and said suit became and was 
styled chancery suit No. 10 on the equity docket of the circuit court 

of the United States for the western district of the State of 
61 Texas, which suit was commenced to avoid a multiplicity of 

suits to set aside and annul/ said locations, surveys, and pat- 
ents, and to remove the said cloud thereby created upon and im- 
pending over said Bainbridge D. Howard’- title to said McMullen 
grant and to quiet his possession therein. 

That subpcenas were issued in said suit No. 10 and served upon 
said Samuel A. Maverick, and he became a party thereto and ap- 
peared therein, and, upon final he: aring of said suit on the pleadings, 

orders, and proofs submitted therein, it was decreed that the heirs 
of Bainbridge D. Howard,who became parties plaintiffs in said suit 
by substitution through the death of said Howard, should have and 
recover of said Samuel A. Maverick and other defendants in said 
decree mentioned the said McMullen grant, and the said heirs’ title 
to the same was thereby decreed to be free from all clouds cast 
thereon by the defendants mentioned in said suit, and that all 
patents, locations, and surveys owned by said defendant Maverick 
and others therein mentioned were null and void, and they were 
ordered thereby to cancel and remove the same, and the title of said 
heirs of Bainbridge D. Howard to said McMullen grant was thereby 
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adjudged to be a good title, and it was therein decreed that a ref- 
62 erence be made to Mathew Hopkins, Esqr., as master In chan- 
cerv In said court, to ascertain and report all material facts 
sought to be discovered by said complainants, and that he was thereby 
empowered to examine said defendants, to the end that such an addi- 
tional decree might thereafter be entered therein or to equity might 
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seem meet, and that in pursuance of said decree and asa part thereof . 


said Hopkins, as master in chancery aforesaid, reported that the de- 
fendant Maverick appeared to have claimed to be the owner of cer- 
tain surveys, one of which was the said Gasper Flores survey No. 13, 
hereinbefore described as the land of your orator, and that the same 
was situated within the limits of said McMullen grant as aforesaid, 
and that said Hopkins, as master in chancery aforesaid, on the 3d 
day of December, A. D. 1866, made a deed in triplicate conveying 
all the interest of the heirs of John McMullen, deceased, to said Me- 
Mullen grant, which said deed and the said decree, of which said 
deed was a part, were recorded in the counties of Bexas and Medina, 
in the records of Bexar county for deeds, on the 5th day of August, 
1867, in Book V No. 2, page 227, and the heirs of Bainbridge D. 
Howard acquired legal title to and possession of said McMullen 

grant by inheritance and by said decree and the mandate of 
63 the Supreme Court of the United States of America in said 

suit on appeal thereto, and that one Lorenzo Castro purchased 
of and from said heirs of Bainbridge D. Howard and by good 
aud sufficient deed of conveyance in fee became the owner of said 


survey No. 13 and went into the actual possession thereof, and after-: 


wards, by a good and sufficient deed of conveyance in fee, sold the 
same to vour orator for the said sum of $9,000.00, and delivered the 
possession thereof to him on the 22d day of June, 1878, which said 
deed expressed the consideration of $10,500, and was duly recorded 
of that date in vol. 9, on page 150, of the records of Bexar county, 
as was also the said deed to said Castro duly recorded in 
vol. 11, on page 118, of said records, on the 21st day of June, 1878, 
and thus your orator’s said land became and was land titled from 
the sovereignty of the State, evidence of the appropriation of which 
is and has been on the county records of said county of Bexar and 
in the general land office of said State, as hereinbefore stated, within 
and according to the provisions of section two of article XIV of the 
constitution of the State of Texas. 

And your orator further shows to the court that the said heirs of 
Bainbridge D. Howard were by virtue of said decree put into the 
actual occupancy and possession of all the surveys and pieces of 

land with said McMullen grant claimed by the defendants in 
64 said suit No. 10, and that their possession of and title to the 

whole of said McMullen grant and of those claiming any 
part of the same under them was granted in them and those so hold- 
ing, and that the State of Texas acquiessed in said decree and caused 
said grant to be marked upon the maps of the General Land Office, 
as made and issued by the authority of said State, by its boundaries 
within the said counties of Bexar and Medina, as herein and 1n said 
decree described, and that said grant was so marked upon the county 
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maps of each of said counties by the authority of said State, and 
the heirs of Bainbridge D. Howard and those holding under them 
and their grantors have been required by the authority of said 
State and county to render said land for assessment and levy of 
taxes, both State and county, and to pay the taxes so levied and as- 
sessed since the date of said decree and for a long time prior thereto, 
and that said State and the county of Bexar have levied taxes upon 
your orator’s said land and collected the same from him as the 
owner thereof ever since his said purchase thereof, and he has ever 
been since in the actual corporal possession and occupancy thereof 
and the improvements, buildings, fences, and enclosures thereon, 
and thus your orator’s appropriation of said land was evidenced by 
the occupation of the owner or some person holding for him 
65 under and according to the provisions of said section two of 
article XIV of said constitution of the State of Texas. 

And your orator further shows to the court that the defendant, 
Branch T. Masterson, became and was a party defendant to said suit 
No. 10 before the final determination of the same on appeal to the 
Supreme Court of the United States as the assignee in bankruptey 
of the said John H. Herndon, one of the defendants therein, and 
had full knowiedge of said decree and all the proceedings in said 
suit No. 10 prior and subsequent to the rendition of said decree, and 
had full and actual knowledge of the possession and title of the said 
heirs of Bainbridge D. Howard and Lorenzo Castro and of your 
orator’s title, possession, and improvements hereinbefore stated, and 
that the defendant, James L. Tait, was, during the period of five 
years from and after the 22d day of June, 1878, holding your 
orator’s said land and the improvements thereon as the agent of 
your orator, as hereinbefore stated ; and your orator is advised that 
said decree and the conveyances hereinbefore mentioned vested in 
him the domain and absolute property in and to the said 4,605 acres 
of land hereinbefore mentioned, and of which he is and has 
been in possession as aforesaid, and that he and those claim- 

ing under bim would have continued and remained in the 

66 actual occupation and peacible possession undisturbed and 
without the necessity of vexatious litigation as to the same ; 

but, as the facts is, the defendants, combining and confederating 
together and with others unknown to your orator, unlawfully 
and fraudulently colluded and agreed with each other that the 
defendant Tait should abandon your orator’s said land and all the 
improvements thereon and deliver the same over to the said Master- 
son for the consideration of the sum of seven hundred and fifty 
dollars, to be paid by him to said Tait, with the intent to cheat, 
wrong, and defraud your orator out of the value of said improve- 
ments and deprive him of his title to said land and the peacezble 
ossession and oecupancy thereof and the said improvements thereon. 

That defendant Masterson, with intent aforesaid and in contempt 
of said decree and in violation of said provision cf the constitution 
of the State of Texas and contrary to good conscience and equity, 
unlawfully and fraudulently located and caused to be surveyed the 
whole of your orator’s said land as vacant and unappropriated do- 
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main of the said State of Texas under and by virtue of several land 
certificates issued by said State and owned by said Masterson, and 
caused the several surveys thereof and the field-notes of said sur- 
veys to be recorded in the office of the county surveyor of the said 

county of Bexar at the times and by the numbers of surveys, 
67 with the amount of acres, the number of the certificate, and 

the date of same and on the pages of the county surveyor’s 
records, as stated and tabulated as follows, to wit: 
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And caused the same to be returned to the general land office of 
the said State, and procured patents to issue thereon to himself to the 
lands described in said surveys and field-notes thereof last above-men- 
tioned, which includes and covers your orator’s said land as aforesaid 
and other lands adjoining the same; and that afterwards, to wit, on 
or about the Ist day of August, 1882, the defendant Masterson com- 
menced an action of ejectment or trespass to try title in the district 
court of Bexar county, Texas, in which he was plaintiff and said 
Tait defendant, to acquire the possession of your orator’s said land, 
which suit is No. 1070 on the docket of said court; that said last- 
mentioned suit was commenced in pursuance of said collusive 
agreement between said defendants for the purpose, amongst other 
things, of furnishing a pretext for said Tait to abandon your orator’s 

said property, and the same, having served its purpose, was 
68 dismissed by the plaintiff, Branch T. Masterson, who paid all 

the costs thereof, and said Tait, in pursuance of said collusive 
agreement and the payment to him of the said $750 by the defend- 
ant, Branch T. Masterson, unlawfully and fraudulently surrendered 
and said Masterson unlawfully and fraudulently received the occu- 
pancy of said dwelling-house and that portion of your orator’s said 
land included in said survey No. 13}, consisting of 1,280 acres of 
land, and all the improvements hereinbefore mentioned, and pre- 
tends to hold the same as the owner thereof, and pretends to claim 
title and right of possession to the remainder of your orator’s said 
land unoccupied by him under and by virtue of his said locations 
and patents thereon, though he well knew the same was absolutely 
void as to your orator’s said title in and to said 4,605 acres of land, 
which your orator charges to be a fact,and alleges that said Master- 
son’- occupancy thereof is a holding of your orator’s interest for him, 
but that the said patents uncancelled fixes a cloud upon your orator’s 
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said title and depreciates the value of his said land, to your orator’s 
irreparable injury, which cloud cannot be removed, nor can your 
orator be quieted in his possession without the remedial decree of 
this court. 

And your orator further shows to this court that, in consideration 
of the premises and in equity and good conscience, the defendant 

Masterson is estopped from claiming title to your orator’s said 
69 land under said patents, and the State was estopped from 

granting the same to him, but, as the fact is, said Masterson 
purchased said certificates, made such surveys, and procured said 
patents at great costs and expenses, to an amount unknown to your 
orator, and in case his said patents should be cancelled by the de- 
cree of this court he would be entitled to locate said certificates on 
other unappropriated public domain of the State of Texas. Your 
orator hereby tenders to said Masterson the amount of the actual 
expenses incurred by him in the payment of said certificates, locat- 
ing and paving said survevs, and the costs of said patents, the amount 
thereof to be ascertained by an accounting of the defendant Master- 
son for the purpose, so that, upon the payment of them, all the inter- 
est of the defendant Masterson under his said patents may be vested 
by the decree of this court in your orator. 

And your orator further shows to this court that the defendant 
Tait is insolvent and unable to respond to your orator in damages 
for the injuries by him and said Masterson caused to your orator in 
the premises, and that if upon the final hearing herein the defend- 
ant Masterson’- said occupation should be determined to be a pos- 
session by him under his said patents and that his title thereunder 
is paramount to that of your orator, as hereinbefore set out, then the 

value of yourorator’s improvements on said land so made by 
70 him in good faith, to wit, the sum of $19,962.51, would be 

forever and irrepa-bly lost to him, except by the remedial 
decree of this court adjudging the same to your orator against the 
said Masterson and making the same a lien upon said land. 

And your orator further shows to the court that the defendants 
each have in their possession and under their controll certain 
writing, receipts, and papers in relation to the matters hereinbefore 
set forth, from which the truth of said matters or some of them 
would be made to appear, and your orator seeks from each defend- 
ant such accurate descriptions of the same and all the particulars 
pertaining to said agreement between them hereinbefore stated and 
all matters hereinbefore set forth within their respective knowledge, 
information, and belief; and your orator hereby waives answer under 
oath as to all matters hereinbefore stated, except as to such mat- 
ters as are specified in certain interrogatories herein propounded. 

To the end, therefore, that the said defendants may, if they can, 
show cause why your orator should not have the relief hereby prayed, 
and may, upon their several corporeal oaths, according to their best 
and utmost of their several and respective knowledge, remembrauce, 
information, and belief, full, true, and perfect answers make to each 
of the several interrogatories hereinafter numbered and set forth, 
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71 ~—sas by the note hereunder written they are respectively re- 
quired to answer—that is to say: | 
lst. Whether the erection of the + le Sa outhouses, gar- 
den fence, and other necessary improvements hereinbefore mentioned 
did not cost and were reasonably worth at the time of the erection 
of the same the suin of $2,484.25, and whether the erection of the 
said fence on the said 4,605 acres of land cost and were reasonably 
worth the said sum of $3,663.26, and whether said land was not in- 
creased in value by reason of said improvements in at least the sum 
of $3.00 per acre. 
2d. State when and where defendant Masterson first spoke to de- 
fendant Tait in relation to the said 4,605 acres of land. State also 
the amount defendant Tait demanded as a condition of his removal 
from said land and the ammount first offered by said Masterson, and 
whether the sum of $750 was not finally agreed upon. 
3d. Whether the amount of $750 was not paid by defendant Mas- 
terson to defendant Tait as a bonus for his surrendering the occu- 
pancy of the dwelling-house and the improvements on the said land 
to Masterson, and state when and in what manner the said $750 
were paid. 
72 4th. Whether the defendant Masterson did not learn from 
J. D. Stevenson, Esqr., that James L. Tait was holding said 
land, 4,605 acres, for and as the agent of the complainant herein, 
before the commencement of said suit in district court of Bexar 
county, No. 1070, and before the payment of the said $750. 
5th. Whether said Masterson paid said Tait’s expenses or any part 
of the same incurred by him in said suit No. 1070 in district court 
of Bexar county, and whether said expenses were included in the 
said $750, and whether said Masterson did not pay all the costs in 
said suit No. 1074 and dismiss the same in pursuance of an agree- 
ment between him and said Tait to let said Masterson into the occu- 
pancy of said dwelling-house and improvements. 
6th. Whether said Masterson had any knowledge of the bound- 
aries of the said McMullen grant, and what knowledge he had of 
the same, and if the same being mapped out and displayed upon 
the county maps of Bexar and Medina counties and upon the maps 
issued by the State of Texas through its general land office, and 
whether said McMullen grant was not described on said maps as 
stated herein, and whether he had any knowledge of the said decree 
in said suit No. 10 prior and subsequent to the rendition 
73 thereof, and that your orator’s grantors or those under whom 
he claimed acquired title to and possession of the said 4,605 
acres of land were put into the actual possession of said McMullen 
grant by process under said decree, and that the said 4,605 acres of 
land was included in said grant, and that those from and through 
whom your orator claimed were required to pay the State and 
county taxes on the said 4,605 acres of land by the officers of said 
State and county of Bexar, and that your orator had put valuable 
improvements upon said land. 
And to the end that an account may be stated by said Masterson 
as to the cost incurred by him in the purchase of his said certifi- 
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cates, the location and running of the surveys, and the procurement 
of said patents on said 4,605 acres of land, and that the title so ac- 
quired by him, if any, be by a decree of this court vested in your 
orator upon the payment of the amount so expended by said Mas- 
terson, and that the said cloud upon your orator’s said title be re- 
moved and the said Masterson forever barred of all interest in and 
to said land or any part thereof, and that your orator be quieted in 
his title and the peacible possession thereof and be decreed to be 
the owner thereof, and the defendants, having heretofore appeared 
in this cause, be required to answer all and singular the prem- 
ises. 
74 And your orator prays, in the alternative, that in case the 
title to said 4,605 acres be upon final hearing found to be in 
defendant Masterson, then and in that case your orator prays that 
amount of the value of the improvements made on said land as 
aforesaid be adjudged to the complainant against said Masterson, 
and that the amount thereof as adjudged be a lien on said land, 
and that the same be sold to satisfy the said lien, and that said 
Masterson be foreclosed and barred of all interest in and to the said 
land, except the equity of redemption before sale by the payment of 
the amount of such lien, and that your orator shall have, generally, 
such other or further relief, or both, as the nature of the case may 
require and as shall to your honors appear to be just and equitable 
in the premises; and that the defendants be required to answer all 
and singular the premises as aforesaid, and subpcenas having been 
served and they each appearing as aforesaid, and that they abide 
such orders and decrees therein as to this honorable court shall 
seem agreeable to equity and good conscience. 
And your orator will ever pray. 
The defendant Masterson above is required to answer interroga- 
tories Nos. 3, 4, & 6, inclusive, and defendant, James L. Tait, inter- 
rogatory 1, and interrogatory 2 & 5 are to answered by both defend- 


ants. 
JAMES DURYEE STEVENSON, 
MASON & CARR, Anpb 
THOMAS J. DEVINE, 
For Complainant. 
70 Exurpit “A.” Filed Sept. 8th, 1883. 


Memorandum of agreement between James Reid Stewart, Esqr., of 
Glasgow, and James L. Tait, lately of Alabama, U. S., made this 
9th day of May, 1878, regarding farming transactions with Mr. 
John Reid Stewart, his son, in Texas, U.S. 


It is hereby agreed that J. L. Tait proceed to Texas with Mr. John 
Reid Stewart, via New York, passages for both to be paid and the 
sum of one hundred and fifty pounds to be furnished J. L. Tait to 
pay joint expenses of travelling and living during an estimated 
period of 3 months, until finally located, J. L. Tait to furnish an ac- 
count of said expenditure. 
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It is further agreed that J. L. Tait shall purchase on best terms 
four sections of land, amounting to 2,560 acres, in such place as 
may seem to him most advantageous, at a price not to exceed 12. 
per acre, the title deeds to be made out and recorded in the name of 
said James Reid Stewart, Esqr.,and he to authorize payment of pur- 
chase-money on delivery of title deeds to the order of such party as 
may be named therein. 

Further sums, as may be required for stock, dwelling-house, fencing, 
and other improvemeuts, to be furnished by James Reid Stewart, Esqr., 

as required by said James L. Tait, he to give receipts, as act- 
76 ing for said James Reid Stewart, Esqr., the farm to be worked 

on equal shares and profits to be equally divided between 
said James L. Tait and John Reid Stewart, this agreement to re- 
main in force for a period of five years from date of purchase of 
land ; and it is also agreed that a further tract of 2,560 acres be pur- 
chased in the names of said James L. Tait and John Reid Stewart, 
on a credit of four years, payment to be made out of realized profits ; 
and until such additional land has been paid for, but not exceeding 
five years, James Reid Stewart, Esqr., shall not require the repayment 
of monies advanced, interest to be paid for said monies at the rate 
of six per cent. per annum, J. L. Tait to do his best as to supervision 
and guidance of Mr. John Reid Stewart, and is to have the manage- 
ment and be responsible to James Reid Stewart, Esqr., for the effi- 
cient carrying out of all intromissions; the amount to be advanced 
by said James Reid Stewart, in all, not to exceed the sum of three 
thousand two hundred and fifty pounds sterling. 

Glasgow, 10th May, 1878. 


(Signed) JAMES L. TAIT. 
(Signed) JAS. REID STEWART. 
Witness: 
ROBERT DUNCAN. 
Witness: 


GEORGE J. WYLLIE. 


Endorsed : No. 20. Complainant’s Exhibit “A.” Filed Sept. 8th, 
1883. W.C. Robards, clerk, by N. H. Kirkland, dep. 


77 Failure of J. L. Tait to Plead, Answer, or Demur. 


From the minutes of the circuit court of the United States for the 
western district of Texas, at San Antonio, Monday, May 5, 1884, 
page 34. 

k + “ * * * * 
Monpay, May 5, 1884. 
Be it remembered that on the 5th day of May, A. D. 1884, being 
the first Monday and rule day in said month, the following proceed- 


ings were had in the circuit court of the United States, west. district 
of Texas, before W. C. Robards, clerk of said court, at San Antonio, 


to wit: 
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JAMES Rer1p STEWART 
v8. | No 20. 
Brancu T. MASTERSON ef al. 

Whereas, by leave of the court first had and obtained in this be- 
half, the complainant, James Reid Stewart, on the rule day in April, | 
A. D. 1884, filed herein his amended bill, which was duly noted on 
the record, and it appearing that the defendant, James L. Tait, be- | 
ing in court has failed to plead, answer, or demur to complainant’s 
bill within the time he was required so to do by the rules in equity. 

It is now ordered, as of course, that said bill be taken as confessed 
as to said defendant, James L. Tait, and that this cause be proceeded 
in henceforth exparte as to said Tait. 

W. C. ROBARDS, 
Clerk of said Court. 


78 Filing of Defendant Masterson’- Demurrer to Original Bull. | 


From the minutes of the circuit court of the United States for the 
western district of ‘Texas, at San Antonio, page 34. 


x x + * x * * 


JAMES REID STEWART f 
vs. No. 20. 
BRANCH T. MASTERSON et al. 


On this 23d day of April, A. D. 1884, came the defendant, Branch 
T. Marterson, and filed herein his demurrer to complainant’s origi- 
nal bill of complaint. 


| , 
Demurrer of Defendant Set for Trial July Rule Day. 
+ x * * * * * ) 
. 
JAMES REID STEWART ( 
vs. No. 20. 

Brancu T. Masterson et al. } | 
MonpDaAy, June 2d, 1884. } 

On this day came the complainant, by his counsel, and sets down 

the demurrer of Branch T. Masterson (entered in the rule book on 


May rule day last past) for hearing at the July rule day, 1884. 
JAMES DURYEE STEVENSON, 
MASON & CARR, 
THOMAS J. DEVINE, | 
Solicitors for Complainant. 2 | 
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79 Demurrer of Branch T. Masterson to Amended Bill of Complaint. 
3 Filed April 23d, 1884. | | 


In the Circuit Court of the United States for the Western District of 
Texas, at San Antonio. 


JAMES Rep STEWART 
vs. Ch’y No. 20. 


Branco T. Masterson et al. 


The demurrer of Branch T. Masterson to the amended bill of com- 
plaint filed in the above-entitled cause on the rule day of April, 
a 1884, and to the original bill as amended by said amended 

i 


This defendant, by protestation, not confessing or acknowledgin 
all or any of the matters and things in said amended bill or in sai 
original bill as amended by said amended bill to be true in such 
manner and form as the same are therein and thereby set forth and 
alleged, demures thereto and to the jurisdiction of this honorable 
court, sitting in equity, and, for grounds of demurrer, says— | 

Ist. That said amended bill is exhibited in contempt of the de- 
cision of this honorable court made on the hearing of and sustain- 
ing the demurrer heretofore interposed to said original bill, and 
sets up substantially matters against which this court sustained said 

demurrer, in this, that itappeared by said original bill and cause 
80 No. 10, in equity, therein referred to and stated as a part of 
complainant’ title, and the exhibits, order, and decree in said 
cause No. 10(though the same was insufficiently and and defectively set 


out in the original bill herein as title), that complainant’- pretended 


title to the land sued for is based on the so-called McMullen grant, 
which the supreme court of Texas, in the case of McMullen vs. 
Hodge, in 5th Texas Report-, and in the case of Howard vs. McKen- 
zie, in 54 Texas Reports, declared to be void and the land within 
the so-called McMullen grant to be vacant public domain, and said 
decission of McMullen vs. Hodge was rendered long prior to the al- 
leged purchase by complainant, and said McMullen, against whom 
it was rendered, is a renote vendor of complainant, and complain- 
ant’- claim is by, through, and under him, to which bill this defend- 
ant’- demurrer was sustained, and said complainant has not by said 
amended bill set up any other or different title or claim than the 
worthless and void one defectively and insufficiently set up in said 
original bill, nor has he, by filing copies of his title papers as ex- 
hibits or otherwise, set out any more fully or sufficiently said alleged 
chain of title, and whatever pretended or alleged title is set up in 
said original or amended bill is so defectively and insufficiently set 
up that it does not properly inform the defendant of complainant’ s 
chain of title nor entitle complainant to any answer from this de- 


fendant. 
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81 That complainant has not so amended his bill as by 
proper and pertenant allegations to entitle him to assert a 
claim for the value of improvements claimed to have been placed 
on the land described in the bill. 
2d. That complainant hath not, by his said amended bill nor by 
his said original bill as amended, made such a case nor alleged 
such facts as will entitle him in a court of equity to any discovery 
or relief from this defendant touching the matters contained in said 
amended bill and original bill as amended or any such matters, or 
to give this honorable court, as a court of equity, jurisdiction to 
hear or determine this cause. 
3d. That it appears by said amended bill that James L. Tait is 
made defendant therein, and that he is not alleged to have any 
interest in the matters concearning which complainant seeks a de- 
cree against this defendant, and no relief is sought as against said 
Tait and no facts are alleged that would entitle complainant to 
maintain this suit against this defendant and said Tait, and said 
bill is demurred to because of misjoinder of parties defendant. 
4th. That it appears by complainant’s said amended bill 
82 and original bill as as amended that for all matters alleged 
therein against this defendant if complainant has any 
grounds for action or suit he has a full, complete, & adequate 
remedy at law. 
5th. Wherefore, and for divers other good causes of demurrer ap- 
pearing in said amended bill and said original bill as amended, this 
defendant doth demur thereto and to all matters and things therein 
contained and to the relief therein sought, and he humbly prays the 
judgment of the court whether he shall be compelled to make any 
further or other answer to said bill, and he prays to be henced dis- 
missed with his reasonable expenses and costs in this behalf sus- 


tained. 
BRANCH T. MASTERSON. 


I, Branch T. Masterson, do solemnly swear that the foregoing de- 


murrer is not interposed for delay. 
BRANCH T. MASTERSON. 


Sworn to and subscribed before me by Branch T. Masterson this 


23d day of April, A. D. 1884. 
GEORGE PASCHAL, 
U. S. Commissioner, W. D. Texas. 


I hereby certify that, in ray opinion, the above demurrer is well 


founded in point of law. 
BRANCH T. MASTERTON, 
Counsel for above Defendant. 


Endorsed : No. 20. John Reid Stewart vs. Branch T. Masterson 
et al. Demurrer of Branch T. Masterson. Filed April 23d, 1884. 
W. C. Robards, clerk. 
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83 Decree. 


At a regular term of the circuit court of the United States for the 
western district of Texas, in the fifth circuit, held at the court-house 
of said court, in the city of San Antonio, on the 7th day — October, 
in the year of our Lord one thousand eight hundred and eighty- 
four. 


JAMES Re1p STEWART 
v8. In Chancery. No. 20. 


Branco T. MASTERSON ef al. 


This cause having come on to be heard upon the bill of complaint 
and amended bill herein and the demurrer thereto of the defendant, 
Branch T. Masterson, and the argument of counsel thereon bein 
heard, it is the opinion of the court that the said defendant’s aid 
demurrer is well taken, and that the same should be sustained un- 
less the complainant should desire to retain that part of his said bill 
in which he seeks to recover compensation for improvements, and 
amend the same as to that part, the allegations in the present bill 
being insufficient to maintain complainant’s claim for improve- 
ments; and the complainant having declined to make such amend- 

ment and retain that part of his said bill, therefore, upon con- 
84 sideration thereof, it is ordered, adjudged, and decreed, and 

the court doth hereby order, adjudge, and decree, that the 
aforesaid demurrer of the said defendant Masterson be, and the same 
is hereby, sustained, and that the complainant’s bill of complaint as 
against the said Masterson be, and the same is hereby, dismissed 
with costs to the said defendant, to be taxed. 

Whereupon the complainant, in open court, makes application 
for appeal to the Supreme Court, which application is hereby 


granted. 


Endorsed: No. 20. Inchancery. James Reid Stewart vs. Branch 
T. Masterson et al. Decree. Filed Nov. 7, 1884. W.C. Robards, 


clerk, by D. West, dep. 
85 Clerk’s Certificate. 


I, W. C. Robards, clerk of the circuit court of the United States 
for the western district of Texas, at San Antonio, do hereby certify 


- that the foregoing is a true and correct transcript of all the proceed- 


ings had in said court in case No. 20 on the chancery docket of said 
court, wherein James Reid Stewart is plaintiff and Branch T. Mas- 


terson et al. are defendants. See 
Given under my hand — the seal of said circuit court of the United 


States for the western district of Texas, at San Antonio, this 5th day 


of October, A. D. 1885. 
W. C. ROBARDS, 
Clerk United States Circuit Court, 
Western District of Texas, at San Antonio. 
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86 Appeal Bond. 
Supreme Court of the United States. 


JAMES ReEtp STEWART, Appellant, 
against No. 20 
BrancH T. Masterson and James L. Tart, Appellees & { ey 
Respondents. 


Know all men by these presents that we, James Reid Stewart, of 
Glasgow, Scotland, as principal and appellant in above-styled suit, 
and John Withers, of the county of Bexar, State of Texas, and John 
Buchanan, of the county of Karnes, State of Texas, as sureties, are 
held and firmly bound unto Branch Branch T. Masterson, of the 
county Galveston and State of Texas, and James L. Tait, of Bexar 
county, said State, in the sum of two hundred dollars, to be paid to 
the said Branch T. Masterson and James L. Tait, their executors & 


administrators; to which payment, well & truly to be made, we bind | 


ourselves and each of us, jointly & severally, and our & each of our 
heirs, executors, & administrators, firmly by these presents. 

87 Sealed with ourseals. Dated this 10th day of October, 1885. 

Whereas the above-named James Reid Stewart has ap- 
pealed to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the western district of the State of Texas, sitting 
at San Antonio, in said State: 

Now, therefor-, the condition of this obligation is such that if the 
above-named James Reid Stewart, appellant, shall prosecute his 
said appeal to effect and answer all costs if he shall fail to make his 
plea good, then this obligation shall be void ; otherwise to remain 
in full force & virtue. 

JAMES REID STEWART, 
By JAMES DURYEE STEVENSON, 
His Attorney and of Counsel for Appellant. 
JNO. WITHERS. 
JOHN BUCHANAN. 


Sealed & delivered in presence of— 
WM. MASTER, Witness. 


Approved— 
E. B. TURNER, JU. 8S. Judge. 
88 [Endorsed:] No. 20. James Reid Stewart vs. Branch T. 


Masterson ef al. Appeal bond. Filed Oct. 10,1885. W. C. 
Robards, cl’k, by D. West, deputy. 
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89 Citation. 
Supreme Court of the United States. 


JAMES Rerp Stewart, Appellant, 
against 
Brancu T. Masterson and James L. Tarr, Appellees. 


By the Honorable E. B. Turner, holding the circuit court of the 
United States for the western district of the State of Texas, to 
Branch T. Masterson : 

Whereas James Reid Stewart has lately appealed to the Supreme 
Court of the United States from a decree Jately rendered in the cir- 
cuit court of the United States for the western district of Texas, 
made in favor of you, Branch T. Masterson, and has filed the se- 
curity as required by law, you are therefore hereby cited to appear 
before the said court, at the city of Washington, on the 13th day of 
October next, being the 2nd Monday of October, A. D. 1886, to do 
and to receive what may appertain to parties to be done in the 
premises. | 

Given under my hand, at the city of San Antonio, in the western 
district of Texas, in the 5th circuit, this 2nd day of November, in 
the year of our Lord one thousand eight hundred and eighty-five. 


{ The Seal of the U. S. Circuit Court, Western } 
Dist. Texas, San Antonio. 


E. B. TURNER, 


U. 8. Judge. 
Attest: W. C. ROBARDS, Clerk. 
90 [Endorsed :] No. —. Supreme Court United States. James 


Reid Stewart vs. Branch T. Masterson et al. Citation. J. D. 
Stevenson, T. J. Devine, and J. 8. Carr, solicitors for appellant. 


Marshai’s Return. 


Came to hand on the 2nd day of November, A. D. 1885, and ex- 
ecuted on the 17th day of Feb’y, A. D. 1886, by delivering to Branch 
T. Masterson in person a true and correct copy of this citation. 

S. D. JACKMAN, 
U. 8. Marshal, 


By D. WEST, Deputy. 


Endorsed on cover: W. Texas C.C. U.S. No. 287. James Reid 
Stewart, appellant, vs. Branch T. Masterson. Filed June 11, 1886. 
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Know all men by these presents that we, James Reid Stewart, of | 
Glasgow, Scotland, and John Withers and L. W. Madarasz, both of 
San Antonio, Bexar county, Texas, are held and firmly bound unto 
Branch T. Masterson, of the county of Galveston, State of Texas, and 
James L. Tait, of Bexar county, in State of Texas aforesaid, in the 
full and just sum of five hundred dollars, to be paid to the said 
Branch T. Masterson and James L. Tait, their certain attorney, ex- 
ecutors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, Jointly and severally, by these presents. 

Sealed with our seals and dated this 24th day of February, in the 
year of our Lord one thousand eight hundred and eighty-eight. 

Whereas lately, at a regular term of the circuit court of the 
United States for the western district of Texas, in a suit dependin s 
in said court between James Reid Stewart, complainant, and said 
Branch T. Masterson and James L. Tait, respondents, a decree was a 
rendered against the said James Reid Stewart in favor of said re- 
spondents, Masterson and Tait; and the said James Reid Stewart 
having obtained an appeal and filed a copy thereof in the clerk’s 
office of the said court to reverse the decree in the aforesaid suit and 
a citation, directed to the said Branch T. Masterson (a decree pro 

_ confesso having been taken against said Tait unopened and unap- 

“™pealed from), citing and admonishing said Masterson to be and ap- 
pear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October then next: : 

Now, the condition of the above obligation is such that if the said 
James Reid Stewart, appellant and complainant, shall prosecute his 
appeal to effect and answer all damages and costs if he fail to make 
his plea good, then the above obligation to be void ; else to remain 
in full force and virtue. 


JAMES REID STEWART, SEAL. | 

By JAMES DURYEE STEVENSON, 
H His Attorney and of Counsel for App'’t. 
JNO. WITHERS. SEAL. 
' L. W. MADARASZ. SEAL. 


Sealed and delivered in presence of— 
Witness : 

A. W. MORISON. 

J. D. DOBBIN. 

J. D. DOBBIN. 


Approved by— 
L. Q. C. LAMAR, 
Associate Justice U. S. Supreme Court. 


8th March, 1888. 7 


San Antonio, Texas, Febr’y 25, 1888. 


I know that the sureties to the within bond are financially solvent 
and abundantly good for the penalty thereof. 
W. C. ROBARDS, 
Clerk U. 8S. Circuit Court. 


2 


[Endorsed :] U.S. Supreme Court. No. 571. James R. Stewart, 
appellant, vs. Branch T. Masterson, appellee. Bond of appellant on™ 
appeal. C. C. Lancaster, att’y for appellant. | j 

[Endorsed:] Supreme Court U. 8. 1887, October term. No.} 
287. James Reid Stewart, app’t, vs. Branch T. Masterson. Bond. % 
[Stamped:] Office Supreme Court U. S. Filed Mar. 12, 1888. 7 
James H. McKenney, clerk. : 
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